
NUCLEAR REGULATORY COMMISSION 
ISSUANCES 

OPINIONS AND DECISIONS OF THE 
NUCLEAR REGULATORY COMMISSION 

WITH SELECfED ORDERS 

January 1, 1992 - June 30, 1992 

Volume 35 
Pages 1- 260 

Prepared by the 
Division of Freedom of Information and Publications Services 

Office of Administration 
U.S. Nuclear Regulatory Commission 

Washington, DC 20555 
(30V492-8925) 



COMMISSIONERS 

Ivan Selin, Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 

E. Gail de Planque 

James M. laylor, Executive Director for Operations 
William C. Parler, General Counsel 

B. Paul Cotter, Chief Administrative Judge, Atomic Safety & Ucensing Board Pane 

II 



ATOMIC SAFElY AND LICENSING BOARD PANEL 

B. Paul Cotter,· Chief Administrative Judge 
Robert M. Lazo,· Deputy Chief Administrative Judge (Executive) 

Frederick J. Shon,· Deputy Chief Administrative Judge (Technical) 

Dr. George C. Anderson 
Charles Bechhoefer· 
Peter B. Bloch· 
G. Paul Bollwerk m· 
Glenn O. Bright 
Dr. A. Dixon Callihan 
Dr. James H. Carpenter· 
Dr. Richard F. Cole· 
Dr. Thomas E. Elleman 
Dr. George A. Ferguson 
Dr. Harry Foreman 
Dr. Richard F. Foster 

*Permanent panel ~mbers 

Administrative Law Judges 

Ivan W. Smith· 
Morton B. Margulies· 

Members 

John H Frye m· 
James P. Gleason· 
Dr. Cadet H. Hand, Jr. 
Dr. David L Hetrick 
Ernest E. Hill 
Dr. Frank F. Hooper 
Elizabeth B. Johnson 
Dr. Walter H. Jordan 
Dr. Charles N. Kelber· 
Dr. Jerry R. Kline· 
Dr. Peter S. Lam· 
Dr. James C. Lamb III 

iii 

Dr. Emmeth A. Luebke 
Dr. Kenneth A. McCollom 
Marshall E. Miller 
Thomas S. Moore· 
Dr. Peter A. Morris 
Thomas D. Murphy 
Dr. Richard R. Parizek 
Dr. Harry Rein 
Lester S. Rubenstein 
Dr. David R. Schink 
Dr. George Tidey 
Sheldon J. Wolfe 





PREFACE 

This is the thirty-ruth volume of issuances (1 - 260) of the Nuclear Regulatory 
Commission and its Atomic Safety and Licensing Boards, Administrative Law 
Judges, and Office Directors. It covers the period from January 1, 1992 - June 30, 
1992. 

Atomic Safety and Licensing Boards are authorized by Section 191 of the 
Atomic Energy Act of 1954. These Boards, comprised of three members conduct 
adjudicatory hearings on applications to construct and operate nuclear power 
plants and related facilities and issue initial decisions which, subject to internal 
review and appellate procedures, become the fmal Commission action with respect 
to those applications. Boards are drawn from the Atomic Safety and Licensing 
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmen­
talists, chemists, and economists. The Atomic Energy Commission first established 
Licensing Boards in 1962 and the Panel in 1967. 

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety 
and Licensing Appeal Boards to exercise the authority and perform the review 
functions which would otherwise have been exercised and performed by the 
Commission in facility licensing proceedings. In 1972, that Commission created an 
Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing 
proceeding. The functions performed by both Appeal Boards and Licensing Boards 
were transferred to the Nuclear Regulatory Commission by the Energy 
Reorganization Act of 1974. Appeal Boards represent the final level in the 
administrative adjudicatory process to which parties may appeal. Parties, however, 
are permitted to seek discretionary Commission review of certain board rulings. 
The Commission also may decide to review, on its own motion, various decisions 
or actions of Appeal Boards. 

On June 29, 1990, however, the Commission voted to abolish the Atomic Safety 
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30, 1991. In 
the future, the Commission itself will review Licensing Board and other 
adjudicatory decisions, as a matter of discretion. See 56 Fed. Reg. 29 & 403 (1991). 

The Commission also has Administrative Law Judges appointed pursuant to the 
Administrative Procedure Act, who preside over proceedings as directed by the 
Commission. 

The hardbound edition of the Nuclear Regulatory Commission Issuances is a 
final compilation of the monthly issuances. It includes all of the legal precedents 
for the agency within a six-month period. Any opinions, decisions, denials, 
memoranda and orders of the Commission inadvertently omitted from the monthly 
softbounds and any corrections submitted by the NRC legal staff to the printed 
softbound issuances are contained in the hardbound edition. Cross references in 
the text and indexes are to the NRCI page numbers which are the same as the page 
numbers in this publication. 

Issuances are referred to as follows: Commission--CU, Atomic Safety and 
Licensing Boards--LBp, Administrative Law Judges--AU, Directors' Decisions-­
DD, and Denial of Petitions for Rulemaking--DPRM. 

The summaries and headnotes preceding the opinions reported herein are not 
to be deemed a part of those opinions or to have any independent legal significance. 
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Cite as 35 NRC-1 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

Ivan Selin. Chairman 
Kenneth C. Rogers 
James R. Curtiss 
Forrest J. Remick 
E. Gall de Plan que 

CU·92·1 

In the Matter of Docket Nos. 50-445·0L & CPA 
50-446·0L 

TEXAS UTJU"nES ELECTRIC 
COMPANY 

(Comanche Peak Steam Electric 
Station. Units 1 and 2) January 17. 1992 

The Commission denies a motion to reopen the record because Petitioners 
were not parties to the proceeding. and their motion did not address the five 
factors necessary for late intervention. Even if they had addressed and satisfied 
the late intervention standards. they failed to satisfy the reopening requirements. 

RULES OF PRACTICE: MOTIONS TO REOPEN RECORD; 
REOPENING OF RECORD (STANDARD FOR APPUCANT); 
STANDING TO INTERVENE; NONPARTY PARTICIPATION 

Petitioners are barred from seeking a reopening of the record because they 
were not parties to the proceeding itself. 
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RULES OF PRACTICE: INTERVENTION (STANDING); 
INTERVENTION PETITION (PLEADING REQUIREMENTS); 
MOTIONS TO REOPEN RECORD; STANDING TO INTERVENE; 
NONPARTY PARTICIPATION 

Petitioners have never been parties to the Comanche Peak proceeding; at this 
time they may only become parties by filing a petition for late intervention under 
10 C.F.R. § 2.714(a)(I) and satisfactorily addressing the five factors contained 
therein. Unless and until Petitioners petition for, and are granted, intervention 
in the proceeding, they cannot move to reopen the record. 

RULES OF PRACTICE: LICENSING PROCEEDING; NOTICE OF 
HEARING 

Because the NRC has not yet issued the license for Unit 2, there remains 
in existence an operating license "proceeding" that was initiated for Comanche 
Peak by the 1979 Federal Register notice. 

RULES OF PRACTICE: INTERVENTION PETITION (PLEADING 
REQUIREMENTS); NONTIMELY INTERVENTION PETITIONS 

The petition before us clearly does not satisfy NRC requirements for consid­
eration of a late-filed petition for leave to intervene. Quite simply, Petitioners 
have not even addressed the five factors contained in 10 C.F.R. §2.714(a)(I)(i)­
(v). 

RULES OF PRACTICE: INTERVENTION PETITION (PLEADING 
REQUIREMENTS); REOPENING OF RECORD (TIMELINESS) 

Even if Petitioners could satisfy the requirements' for late intervention, their 
present petition clearly fails to satisfy the requirements of section 2.734 for 
reopening the record. 

AEA: ENFORCEMENT· ACTION (HEARING RIGHT) 

RULES OF PRACTICE: JURISDICTION (10 C.F.R. § 2.206 
PETITIONS) 

Because the license for Comanche Peak Unit 1 has already issued, Petitioners 
may seek enforcement action under Section 2.206. Therefore, the pleading is 
referred to Staff for consideration under section 2.206 inasmuch as the pleading 
relates to Unit 1. 
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MEMORANDUM AND ORDER 

I. INTRODUCTION 

This matter is before the Commission on a request by Sandra Long Dow 
and Richard E. ("R. Micky") Dow (,'Petitioners") to reopen the Comanche 
Peak operating license proceedings.1 The Texas Utilities Electric Company ('W 
Electric"), the Licensee, and the NRC Staff have responded in opposition to 
the request For the reasons stated below, we deny the request to reopen the 
proceedings.~ 

II. FACTUAL BACKGROUND 

The NRC initiated the Comanche Peak operating license ("OL") proceedings 
in 1979. See 44 Fed. Reg. 6995 (Feb. 5, 1979). At that time, three parties were 
admitted into the proceeding. Neither the Dows nor the "Disposable Workers 
of Comanche Peak," the organization they represent, were among those parties. 
Subsequently, two of the three original intervenors voluntarily withdrew from the 
proceedings. A second proceeding dealing with a construction permit amend­
ment ("CPA") for Comanche Peak Unit 1 was added in 1986 and consolidated 
with the OL proceeding. Again. neither the Dows nor the "Disposable Work­
ers" sought intervention. In July 1988, the NRC's Atomic Safety and Licensing 
Board issued an order dismissing the Comanche Peak proceedings pursuant to a 
settlement agreement between the parties: TV Electric, the Staff, and the Cit­
izens Association for Sound Energy ("CASE"), the lone remaining intervenor. 
See LBP-88-18A, 28 NRC 101 (1988); LBP-88-18B, 28 NRC 103 (1988).3 

1 Sandra Dow rqmsem. an organization named '"DiIpalable Workers of Comanche Peak Steam Elec:uic: Station." 
2 Petitioners Ityled thclr pleading as "before the Atomic Safety and Licensing Board." However, there is no Board 
currently cmltiwtcd in the Comanche Peak operating license proceedings because all activity in the adjudicatory 
portim of thlt proceeding ended levcral years Igo. Indeed, were it not for the fact thlt the license fOIl Unit 2 has 
yel to be isaued, there would be no operating license proceeding to "!eopcn." Accordingly, this maUc:r is before 
the Comrniuion COl dispalition. 

The pleading also cmWns IlaternCU that might be coostrued as allegltims oC misconduct by NRC employees. 
For that reasm, It hal been referred to the Office of Inspector General (OIl appropriate Iction. 
'We IUbscqucm1y denied I request fOIl ~intem:ntion" by • former intervenor who bad pn:vioos1y withdrawn 
Crom the proceedings. CU-88-12, 28 NRC 60S (1988), tu tNJtJifitd, CU-89-6, 29 NRC 348 (1989), aff'd CiliuM 
AssocitJtiofl/or Fair Utili" R"ulatiofl v. NRC, 898 F.2d SI (Sth CU. 1989), urt. c/e,.utl, 111 S. Ct. 246 (1990). 
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m. ARGUMENTS OF PARTIES 

A. Petitioners' Request 

On November 20, 1991, the Petitioners filed the pleading now before us. 
Petitioners labeled the pleading a "motion to reopen the record, " but asked the 
Commission to both "reopen the record. • • and thereafter grant the petitioners 
leave to file their motion for intervention," See Motion. to Reopen C'Motionj 
at 1. Petitioners stated their intention to "file, within 45 days, all necessary 
affidavits and other documentation • . • ," Motion at 8. Petitioners claimed 
authority for their submission under 10 C.F.R. § 2.734, which governs motions 
to reopen a record, and addressed the three factors required by that section.4 

A request to reopen the record must be (1) timely, (2) address "a significant 
safety or environmental issue," and (3) "demonstrate that a materially different 
result would be or would have been likeiy had the newly proffered evidence 
been considered initially," 10 C.F.R. § 2.734(a). BrieOy, Petitioners allege that 
they satisfy the first prong of the test "because some of the evidence, of the 
greatest material value to [the NRC), has only come to light within the last 
thirty. (30) days." Motion at 2-3. Petitioners allege that this 

[nJew evidence regarding the payment of "hush" money to whistleblowers. not to testify 
before Ibis Board surfaced for the fint time after the record was closed; and. new evidence 
concerning the payment of "hush" money to the intervenor C.A.s.E., has only. now, surfaced. 

[d. at 3. 
Petitioners allege that they satisfy the second prong of the test because they 

have provided evidence of (1) money paid to potential witnesses not to testify 
before the Licensing Board, and another witness coerced into accepting money 
in exchange for not testifying before the Licensing Board (id. at 3-4); (2) false 
and misleading evidence submitted by TU Electric, which was the basis for a 
Licensing Board decision in December 1983 (id. at 4-5); and (3) false testimony 
by the management of TU Electric and Brown & Root, its principal contractor, 
in a Department of Labor C'OOL j proceeding arising from actions at Comanche 
Peak (id. at 5-6). 

Finally, Petitioners allege that they satisfy the third prong of the "reopening" 
test because they believe that they would have been granted leave to intervene 
in the proceedings had they known about this information at that time and 

4 Petitioncn also cite "29 C.F.R. Part 18" as authority for their aubmissim. However. Tille 29 of the Codt 
01 Fedtral R.,u1aliolU contains regulations applicable 10 the Depu1ment of Labor ("DOL"), not the NRC. We 
presume Petiticnen have confused DOL regulations with NRC regulations. found at Tille 10 or the Codt 01 
Fedtral RerulDtiolU. 
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been able to bring it to the Board's attention. [d. at 6. Petitioners also allege 
that various representatives of TU Electric, CASE, and the NRC Staff either 
''knowingly remained silent" and deliberately failed to notify the Boanl of 
relevant information or actively perjured themselves before the Licensing Board 
during these proceedings. [d. at 6-8. 

However, the Petitioners do not submit any affidavits by themselves or anyone 
else in support of these allegations in this particular motion. See 10 C.P.R. 
§ 2 734(b). Instead, they submit selections from various prior pleadings before 
either the NRC or the DOL. 

B. The Licensee's Response 

The Licensee argues that Petitioners cannot seek to ''reopen" the record 
because they were never a "party" to the proceeding when it was an active, 
ongoing proceeding. See Texas Utilities Response ("'U Resp.j at 20-21. The 
Licensee then argues that Petitioners have failed to demonstrate any right to 
intervene in the proceedings because they failed to address the requirements 
for a late-filed petition. 1U Resp. at 21-25. Finally, the Licensee argues that, 
assuming arguendo tJuit Petitioners can seek reopening of the record, Petitioners' 
pleading does not satisfy the requirements of section 2.734. [d. at 25-41. The 
Licensee urges, among other things, that the allegedly ''new" material is not 
new and that all of the concerns raised by Petitioners have been reviewed and 
addressed by the NRC. 

C. The NRC Starr's Response 

The Staff supports the Licensee's argument that only a party to a proceeding 
can seek to reopen that proceeding. NRC Staff Response (,'Staff Resp.j at 
5-6. The Staff then argues that Petitioners have failed to demonstrate that 
they have standing to intervene (Staff Resp. at 6-9), and that Petitioners have 
failed to address the requirements for a late-filed petition to intervene (id. at 9). 
Finally, the Staff argues that Petitioners have failed to satisfy the requirements 
for a motion to reopen. [d. at 10-18. In the process, the Staff points out that, 
with perhaps two exceptions, the pleadings submitted as "new evidence" by 
the Petitioners have been submitted to the NRC on previous occasions by other 
potential intervenors. 
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IV. ANALYSIS 

A. Petitioners' Request to Reopen the Record 

We find that Petitioners are barred from seeking a reopening of the record 
because they were not parties to the proceeding itself. As the Staff correctly 
points out, the regulation itself does not - by its words - limit motions to 
reopen to parties. However, we believe that such is the proper interpretation. 

The purpose of Part 2, Subpart G, is to set out the procedures whereby a 
person or organization petitions for and then exercises the right to participate 
in formal NRC adjudications. See generally 10 C.F.R. § 2.700. A brief review 
of our regulations clearly demonstrates that the word "motion" is used when 
describing a pleading filed by those who have become parties to a proceeding 
and are attempting to exercise rights gained as a result of that status. On the 
other hand, our regulations use the word "petition" to describe a pleading filed 
by one who has not yet been admitted to "party" status, i.e., one who has not yet 
established a legal right to participate in a proceeding. Cf, 10 C.F.R. § 2.714. 

Here, Petitioners have never been parties to the Comanche Peak proceeding; 
at this time they may only become parties by filing a petition for late intervention 
under. 10 C.P.R. §2.714(a)(I) and satisfactorily addressing the five factors 
contained therein. Unless and until Petitioners petition for, and are granted, 
intervention in the proceeding, they cannot move to reopen the record.5 

Petitioners also cite Rule 60(b) of the Federal Rules of Civil Procedure 
(''FRCP'') in support of their position that a closed proceeding may be reopened 
and reexamined. See Motion at 1-2 (a "court may relieve a party or a 
party's legal representative from a final judgment, order, or proceeding • • • ."). 
However, consistent with the language in that rule, all the judicial decisions 
we have found addressing the issue have held that only a ''party'' or one in 
privity with a party may request relief under Rule 6O(b). Western Steel Erection 
Co. v. United States, 424 F.2d 737, 739 (lOth Cir. 1970); Ratner v. Bakery & 
Confectionery Workers, 394 F.2d 780, 782 (D.C. Cir. 1968); Screven v. United 
States, 207 F.2d 740, 741 (5th Cir. 1953); United States v. 140.80 Acres of Land, 
Etc., 32 F.R.D. 11, 14 (E.D. La. 1963). See generally 7 J. Moore, Moore's 
Federal Practice 160.19 (2d ed. 1985); 11 Wright and Miller, Federal Practice 
and Procedure § 2865 (1973). Thus, Rule 6O(b) does not support Petitioners' 
argument for reopening the Comanche Peak proceeding at their insistence. 

5 Because !he NRC has not yc:r. issued !he license for Unit 2, there remains in existence an operating license 
"proceeding" that WI. initiated for Comanche PWt by the Fwral R~gisl~r Notice that was pub1iahed in 1979. 
s~. 44 Fed. Reg. 699S (Feb. S, 1979). Accordingly, we reject the Ucensee', argument that Petitioners have no 
right to aeelt reopening of !he record because the Coounission has approved !he settlement agreement dismissing 
proceedings below. TIl Resp. at 19-20. 
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B. Petitioners' Request for Late Intervention 

Petitioners' pleading asks that we "both re-open the record of the [Comanche 
Peak] proceedings, and thereafter grant Petitioners leave to file their motion for 
intervention." Motion at 1. However, we find that the pleading before us clearly 
does not satisfy our requirements for consideration of a late-filed petition for 
leave to intervene. Quite simply, Petitioners have not even addressed the five 
factors contained in 10 C.F.R. § 2.714(a)(I)(i)-(v). Accordingly, we do not grant 
Petitioners iate intervention and, therefore, we deny their request for reopening. 

C. The Merits of Petitioners' Reopening Request 

While we hold today that Petitioners are not entitled to seek to reopen the 
record of the Comanche Peak operating license proceeding, we have reviewed 
their submission· in an effort to determine if their arguments have any merit. 
We conclude that even if Petitioners could satisfy the requirements for late 
intervention, their present petition clearly fails to satisfy the requirements of 
section 2.734 for reopening the record. 

As we noted above, Petitioners must first demonstrate that their request is 
timely. 10 C.F.R. § 2.734(a)(I). However, while Petitioners allege that their 
"new" information has only come to light "within the last thirty (30) days," we 
find that the information supporting their motion has been before us on previous 
occasions. As the Staff notes, Exhibits A and B were formally submitted to the 
Commission either by the Citizens for Fair Utility Regulation ("CFUR"), Mr. 
Joseph J. Macktal, or Mr. Lon Burnam in their attempts for late intervention 
several years ago. Thus, this material is hardly "new" or "recently discovered" 
material supporting reopening of the Comanche Peak record. Ii 

Exhibit C is an initial decision by the Department of Labor in an employment 
discrimination case dated May 12, 1989, almost 3 years ago. This decision is 
a public document and is hardly "new" evidence. Ex~ibit 0 appears to be 
a hand-written note critical of an attorney for CASE but without any date or 
authentication. Moreover, even if it were dated and authenticated as being 
an evaluation of this attorney by a DOL Administrative Judge - as alleged 
by Petitioners - we find that it hardly constitutes "new evidence" warranting 
reopening the record of an unrelated NRC proceeding. Exhibit E is a portion of 
a published opinion by the NRC's Atomic Safety and Licensing Board, dated 
December 28, 1983. Again, this is hardly "new" evidence discovered "within 
the last 30 days." 

liThe Commission denied both the CRJR and Mackul Rq1lCS!S. S66 Cl.J-88-12 and CU-89-9. lupra. Mr. Burnam 
withdrew his request volunt&ri1y. Pctitiaters allege that this withdrawal wu under "suspicious cimlmstanccs." 
Motiat at 2. However. they provide absolutely no support for that aUegation. 
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Exhibits F and G are briefs filed with the DOL in support of an employment 
discrimination case filed by a Mr. Hasan, a former worker at Comanche Peak. 
However, those briefs are dated February 16, 1988, and April 18, 1988. Again, 
these materials are public documents that are almost 4 years old. Moreover, 
both the Commission and the NRC Staff have long been aware of the general 
thrust of the arguments in Mr. Hasan's case, if not in actual possession of 
these documents themselves. In fact, Petitioners allege that the Staff had these 
documents in 1988. See Motion at 6. Thus, these materials hardly constitute 
"new" evidence. Likewise, Exhibit I is dated July 8, 1987, and is addressed to 
the LicenSing Board itself. We can see no reason to conclude that this document, 
which was filed before the Licensing Board over 4 years ago, can be" termed 
''new'' evidence. . 

F"mally, Exhibit J contains two parts. tbe first part is a settlement agreement 
between CASE, Mrs. Juanita EUis, and TU Electric. The agreement is published 
in full as Exhibit B to the settlement agreement See LBP-88-18B, supra, 
28 NRC at 126-35. The second part is an affidavit by Barbara N. Boltz, a 
former member of CASE, reciting disagreements with the decision to settle the 
Comanche Peak proceeding. This document is over a year old and there is no 
allegation that this document contains "new" evidence. Furthermore, as the Staff 
correctly notes, the NRC was well aware that some CASE members disagreed 
with the decision to settle the proceedings. See CLI-88-12, 28 NRC at 610 n.6. 
Accordingly, we conclude that Petitioners have failed to satisfy the first prong 
of the reopening test because their ''new'' information is simply not timely in 
any sense of the word.' . 

The second prong of the reopening test requires that Petitioners demonstrate 
that the ''new'' evidence concerns "a significant safety or environmental issue." 
10 C.P.R. § 2.734(aX2). However, Petitioners point to no such issue. Instead, 
they raise numerous allegations regarding other Comanche Peak-related matters. 

For example, Petitioners allege attorney misconduct by CASE attorneys in 
DOL proceedings. However, as we noted before when faced with the very same 
allegations, "the proper forum for these complaints is likely not the NRC." CLI-
88-12,28 NRC at 612 n.8. Instead, the affected persons should seek sanctions 
against those attorneys before the DOL or before the appropriate state bar 
associations. Likewise, Petitioners allege that unnamed TU Electric employees 
perjured themselves in the Hasan case before the DOL. However, there is no 

'On Dccanber ZI, 1991, !he Commiaim n:ceiwcl a p1e1ding from the Citium Aaoc:Utim (or Sound EnCIIY 
("CASEj,leWngleive 10 file • R:IpCXIIe 10 Petitionczs' Mocim 10 Reopen the Record. CASE', R:IpCXIIe iI an 
effort 10 refute !he allesations c:aI1ained in the Bolz Affidavit and does not addn:a !he 1epl issuea upon which 
we have JeIOlwcl Petitimers' request. We srant CASE', motion and accept the Icndcrccl response. HOW'CYCI", 
bcc:ause we have JeIOlwcl !he questim rI reopening !he teCOrd on other grounds, we do not reach the question 
of the acc:utacy rI the allegations contained in either the BoIIz Affidavit or !he CASE respaue. The Staff ahou1d 
review both documenll 10 delctmine if anything In either document affccu i~ review rI activitiea at Ccmanchc 
Peak. 
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allegation - much less a showing - that the Licensing Board may have relied 
upon testimony by these employees. Again, this matter appears to be a concern 
for the DOL, not the NRC. 

Finally, Petitioners allege that TU Electric employees committed perjury be­
fore the Licensing Board prior to the Board's Order of December 28, 1983. 
Motion at 4-S. However, in their motion, Petitioners cite absolutely no docu­
mentation for that allegation. Petitioners do not even support the allegation with 
their own affidavit; instead, we have only their own ipse dixit in the motion. 
The only document cited in the motion in relation to this matter is a copy of the 
Licensing Board's opinion. But that opinion does not contain any verification 
of Petitioners' allegation. This unsupported allegation simply cannot support 
reopening the record. Accordingly, we find that Petitioners have failed to meet 
the second prong of the reopening testa 

The third prong of the reopening test requires that Petitioners "demonstrate 
that a materially different result would be or would have been likely had the 
newly proffered evidence been considered initially." 10 C.F.R. § 2.734(a)(3). 
In this situation, Petitioners needed to show that the Licensing Board :.....- and 
the Commission - might well have refused to accept the proposed settlement 
agreement between CASE, TU Electric, and the NRC Staff and instead would 
have continued the proceedings with the same or new intervenors. Instead, 
Petitioners simply aver that they would have been allowed to intervene in the 
proceeding. Motion at 6. 

As the NRC Staff and TIl Electric have noted, many of these same arguments 
were made both at the public hearing to discuss the proposed settlement 
agreement and in various motions for late intervention. See, e.g., Transcript 
of Hearing (July S, 1988); CLI-88-12; CLI-89-6. We concluded then that those 
arguments -' based on allegations similar to these and on these and similar 
documents - were insufficient to support either challenges to the agreement or 
petitions for late intervention. Three years have not changed our opinion that 
these allegations are insubstantial and unsupported and do not constitute a basis 
for voiding the settlement agreement or reopening the proceedings. 

a The Petitionezs' allegations appear to be addressed to the question or pipe IUpport dcsign at Comanche Peak. 
Mwon at 4-S. The NRC has issued !he openting license for Unit 1 of Comanche Peak and !he St.s1T may take 
cnf'on:cment action against !hat license should circumstances wunnt. Accordingly, we hereby mer !he Petitionezs' 
mwon to !he St.s1T under 10 c.F.R. § 2.206 for review of Ihese allegations to !he extent that they may apply to 
Unit 1. We ilio expect !hat the Staff will incorporate any evidence ~ in this process into !heir review or 
activities at Unit 2. 
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V. CONCLUSION 

Because Petitioners were not parties to the Comanche Peak proceeding. they 
cannot seek to reopen the record unless they first become parties by filing a 
successful petition for late intervention. Their "motion to reopen" does not 
address the five factors required to be satisfied in order to achieve this status. 
Therefore, we do not grant them late intervention. Even if Petitioners had 
addressed and satisfied the late intervention standards, the motion to reopen 
would have been denied, because Petitioners have failed to satisfy the reopening 
standards. 

It is so ORDERED. 

Dated at Rockville, Maryland, 
this 17th day of January 1992. 
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For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 
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MEMORANDUM AND ORDER 
(Terminating Fitzpatrick Proceeding) 

SYNOPSIS 

The Board terminates the FitzPatrick proceeding by granting the joint motion 
by the NRC Staff and the New York Power Authority (NYPA) to approve a 
settlement agreement Mr. David M. Manning, a party to the related Manning 
proceeding, objects to the settlement agreement because, he states, his hearing 
rights may be adversely affected by it Because Mr. Manning failed to state 
grounds upon which his objection can be sustained, the FitzPatrick proceeding 
is terminated. The resolution of factual issues by the FitzPatrick settlement 
agreement is not res judicata respecting any of those issues in the Manning 
proceeding. 

BACKGROUND 

David M. Manning is an NRC-licensed senior reactor operator (SRO) em­
ployed by the licensee, NYPA, at its FitzPatrick Nuclear Power Plant Mr. 
Manniitg admits that he has used unlawful drugs in violation of the policies 
of the Nuclear Regulatory Commission and that, on October 9, 1990, he tried 
to thwart a random drug test administered in accordance with NRC regulations 
and NYPA's related drug-use screening program. Mr. Manning also admits that 
he had previously been referred to the NYPA Employee Assistance Program 
as a result of a cocaine-positive test in August 1988. Manning Affidavit at 2 
(attached to Answer). 

On May 2, 1991, the NRC Staff issued an "Order Modifying License 
(Effective Immediately)" to NYPA with respect to the FitzPatrick license. The 
order was founded upon the drug-testing and use episodes. It stated that the 
episodes raised concerns about Mr. Manning's integrity and trustworthiness. 
The order modified the FitzPatrick license to prohibit NYPA from employing 
Mr. Manning in Part 50 activities without prior NRC approval. 56 Fed. Reg. 
22,022 (May 13, 1991). On May 31,1991, NYPA answered the order requesting 
that it be rescinded or, if it is not, that NYPA be afforded a hearing on the order. 

Also on May 2, 1991, the NRC Staff issued an "Order Suspending License 
(Effective Immediately) and Order to Show Cause Why License Should Not 
Be Revoked" respecting Mr. Manning's Part 55 SRO license - an action also 
based upon the drug-testing and use episodes. 56 Fed. Reg. 22,020 (May 13, 
1991). On June 6, 1991, Mr. Manning, by his attorney, requested a hearing on 
the orders against his license. However, Mr. Manning did not request a hearing 
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on the order modifying the FitzPatrick license even though the Federal Register 
notice announced his right to do so. 56 Fed. Reg. at 22,023. 

On August 9,1991, in consideration of the respective answers, the NRC Staff 
modified both the FitzPatrick and Manning orders. The Modified FitzPatrick 
Order permits NYPA to allow Mr. Manning to return to Pd1150 duties provided, 
among other things, that he follows a specified 3-year drug-testing program. 56 
Fed. Reg. 41,378 (Aug. 20, 1991). 

Mr. Manning's suspension and show-cause orders were modified to suspend 
his Pd11 55 SRO license for a minimum of 3 years, rather than to pursue an 
outright revocation. The Modified Manning Order would require Mr. Manning 
to participate in extensive 3-year drug-testing and rehabilitation programs. After 
completion of the programs, he may apply to have his license reinstated. 56 
Fed. Reg. 41,590 (Aug. 21, 1991). 

On August 28, 1991, Mr. Manning returned to Pd11 50 duties, but not to 
licensed reactor-operator duties, as permitted by the modifications. However, 
neither NYPA, at first, nor Mr. Manning accepted the modified orders as a 
resolution of the issues each wish to be heard by this Board. Later, on October 
7, 1991, the NRC Staff and NYPA filed their joint motion for approval of a 
settlement agreement 

SETTLEMENT AGREEMENT 

Under the settlement agreement, the NRC Staff withdraws both orders issued 
to NYPA, and NYPA withdraws its request for a hearing. NYPA agrees not to 
deviate from a followup drug-testing program it established for Mr. Manning in 
accordance with section 2.4(f) of Appendix A to 10 C.F.R. Pd11 26 (integrity 
of urine specimens) for 3 years from the date Mr. Manning returns to Part 
50 duties. The period between drug tests will not exceed 90 days. There are 
provisions for testing after absences from work. 

The settlement agreement and the Modified FitzPatrick Order require Mr. 
Manning to be tested far less frequently than does the Modified Manning 
Order. Under the latter, Mr. Manning would be subject to weekly, then 
semimonthly, then monthly testing during the 3-year program, compared to 
the 9O-day minimum interval under the Modified FitzPatrick Order and the 
settlement agreement . 

13 



REGULATORY FRAMEWORK 

NYPA notes that: 

Mr. Manning ••• is subject to at least two separate sources of regulation: (I) by the NRC 
under Part 55, ~d (2) by his employer, NYPA, which has independent responsibilities under 
its Part SO license, generally, and pursuant to federal regulation (i.e., 10 C.F.R. Part 26), 
specifically. 

NYPA Response at 2. 
NYPA is correCt. Part 50 permits licensees of nuclear power units to employ 

only reactor and senior reactor operators licensed under Part 55 to manipulate or 
to supervise the manipulation of reactivity-related controls. 1q C.F.R. § 50.54(i)­
(m). There is no specific regulation in Part 50 covering the employment of 
nonlicensed personnel for activities under that part. But consistent with Part 
50, the Commission has, by a statement of policy, adopted Industry Guidelines 
for Nuclear Power Plant Access Authorizations. The Guidelines are designed 
to assure that personnel granted unescorted access to protected and vital areas 
of nuclear facilities are trustworthy and reliable.1 Final responsibility under the 
Guidelines rests upon the utility. There is no aspect of Part 50 that would prevent 
facility licensees from establishing their OWO, higher reliability standards for its 
Part 50 personnel. 

In the proceedings before us, Mr. Manning's objection is that NYPA's 
settlement action would unfairly affect the reinstatement of his Part 55 SRO 
license. But Mr. Manning is not an independent actor in his dispute with the 
NRC Staff. He is an NYPA employee, and he needs his employer's confidence 
in him to regain his SRO license. . 

An applicant for an operator's license under Part 55 can be licensed only 
upon the request from the nuclear power facility licensee where the applicant 
will be employed. The facility licensee must provide evidence that the applicant 
is needed and meets the facility's NRC-imposed requirements to be licensed. 
The regulations impose a clear duty upon nuclear power facility licensees to 
foster, support, and maintain the licensing of only those reactor operators it 
believes to be qualified and in good health. E.g., 10 C.F.R. Part 55, Subpart C; 
§ 55.31(a)(3)-(6); § 55.61. 

In addition, Part 26 requires nuclear-power reactor facility licensees to 
implement a fitness-for-dutY program for employees such as Mr. Manning. Such 
programs must: 

1 Nuclear Power Plant Access Authorization Program. Policy Statement, Appendix A. S3 Fed. Reg. 7SJ4.4S (Mar. 
9, 1988). 
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Provide rea!onable assurance that nuclear power plant persOlUlcl will perform their tasks in a 
reliable and trustworthy manner and are not under the influence of any substance. • • which 
in any way affects thcir ability to safely and competently perform their duties •••• 

10 C.F.R. § 26.10(a). 
The requirements for the fitness-for-duty programs are detailed and demand­

ing. E.g .• Appendix A to Part 26. Particularly relevant to these proceedings is 
the requirement that covered workers be subject to unannounced random drug 
testing at a tate equal to at least 100% of the workforce each year.1 Moreover. 
facility licensees may take even more stringent fitness-for-duty actions than those 
required by the rule. 10 C.F.R. § 26.27(b). 

THE PARTIES' POSITIONS 

A. Mr. Manning's Objections 

Mr. Manning. who is not a party to the FitzPatrick proceeding. did not join 
in the settlement agreement or motion. The Board afforded him an opportunity 
to comment on the agreement. 

On October 24. 1991. Mr. Manning. by his counsel. objected to the settle­
ment., stating that such a settlement., "would render a nullity a significant portion 
of his hearing ..•• " Counsel argues that Mr. Manning would be denied his 
statutory and constitutional right to a hearing because. even if he were to prevail 
before the Board, NYPA would be required to impose the conditions "sought 
by the Staff." Objections at 3. 

Mr. Manning seeks a change in the settlement agreement that would s~bject 
him to either the testing progrnm imposed by the Board in a future order or 
that imposed in the Modified Manning Order. [d. at 3-4. However, the Board 
doubts that this proposal has been well thought ouL Counsel for Mr. Manning 
seems not to understand that the testing provisions of the Modified FitzPatrick 
Order and the settlement agreement are much more lenient than the provisions 
of the Modified Manning Order. [d. at 2-4. Moreover, Counsel's arguments are 
virtually void of any legal analysis. fur example. he does not discuss the fact 
that the Board has no authority simply to alter the provisions of the agreement 
between the NRC Staff and NYPA at his requesL 

1The patinent regulation b 10 C.F.R. §26.24(I)(2). That section does not specify the testing cycle period 
and is. therefore, logically incomplete. However. the Statement of Considerations for Part 26 indicatca thlt the 
Commission intended to Idopt an annual cycle, i.e.. a mclhod whcn:by covered wolkers "are covered at a ote 
cqualto appmx.imltdyl00 percent of the woIkforcc. resulting in about two-thirds of the workers being tested 
during the came of a given year." 54 Fed. Reg. 24.468 (Iune 7. 1989); 26-SC-7. The Board has been infonncd 
that a ccnfanning correction to Part 26 is forthcoming. 
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B. NRC Starr's Reply 

The NRC Staff argues that Mr. Manning was afforded constitutional due 
process by the Federal Register notice and opportunity to request a hearing in 
the FitzPatrick proceeding. The NRC Staff also notes that Mr. Manning did 
not seek to participate in the settlement negotiations even though he had been 
notified that the negotiations were under way. Thus, according to the NRC 
Staff, it is too late for Mr. Manning to raise constitutional objections. NRC 
Staff Reply at 2-5. 

The NRC Staff also repeats a puzzling assertion (with which we disagree) 
that the pfoposed agreement would have no effect in the proceeding regarding 
Mr. Manning's senior reactor operator's license. [d. at 5; Joint Motion at 1 n.l. 

C. NYPA's Response 

NYPA responded that it has the authority, as Mr. Manning's employer, to 
administer "all applicable FitzPatrick policies and procedures." NYPA notes also 
that it must meet NRC Part 26 requirements. Pursuant thereto, FitzPatrick has a 
fitness-for-duty program, which, incidentally, was accepted by Mr. Manning's 
labor union. NYPA Response at 5. 

Further, according to NYPA: 

mhe CIOllditions of the Settlement Agm:ment are not simply those sooghl by the Staff. They 
are CIOllditions which NYPA has purposefully adopted. NYPA requires compliance with these 
cooditions in order for Mr. Manning to do wode pursuant to NYPA's Part SO license. 

[d. at 6. 
At the Board's invitation, NYPA provided the affidavit of Radford J. Con­

verse, FitzPatrick's Resident Manager.3 Mr. Converse explains that the proposed 
drug testing of Mr. Manning under the settlement agreement is appropriate in 
the ordinary course of business, given NRC regulations and FitzPatrick policies 
and procedures. Affidavit at 2. The proposed settlement is also important to 
NYPA because it will conclude the controversy with the NRC. But, even without 
that benefit, the testing program is appropriate because it provides reasonable 
assurance of Mr. Manning's fitness to return to work. [d. 

3Memcnndum and Order, November 25,1991 (unpubliJhed). The BoanI also provided an opportunity 10 Mr. 
Mannina 10 respond 10 any NYPA aflidaviL Ttl. at 2. He did not respond. 
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DISCUSSION 

A. The FitzPatrick Proceeding 
. . , 

To ensure his standing to object to any settlement or order in the FitzPatrick 
proceeding, Mr. Manning should have intervened there in accordance with the 
opportunity announced in the Federal Register notice. Moreover, as the NRC 
Staff argues, by waiting until settlement negotiations were completed to object 
to the result, Mr. Manning may be guilty of laches. 

In a neat, traditional civil proceeding, Mr. Manning would be found to have 
rested on his rights too long, and that would be the end of it. However, this 
proceeding is neither neat nor traditional. It is a complex, tri-lateral set of 
related proceedings with parties shifting from one side to another as the issues 
change. 

At bottom, the NRC Stafr and NYPA move this Board to find' that the 
settlement is in the public interest We were unwilling to do so in the presence 
of a reasonable question of, whether NYPA was conveniently and unfairly 
sacrificing Mr. Manning to settle its dispute with the NRC Staff. If the settlement 
would unconscionably deny Mr. Manning his opportunity for a fair hearing in 
his own proceediJig, we would attempt to afford some relief. 

It is not our pwpose in this analysis to decide whether NYPA is imposing 
the correct testing regimen upon Mr. Manning. Rather, we look to whether 
the testing regimen falls within NYPA's very broad discretion to assure that 
its covered employees are reliable and trustworthy. We do this solely to test 
whether NYPA has been unduly influenced by a desire to settle an annoying 
litigation. 

We are convinced by Mr. Converse's uncontroverted affidavit, the facts 
admitted by Mr. Manning, and our review of the relevant regulatory framework, 
that the drug-testing program to be imposed upon Mr. Manning in the settlement 
agreement has a legitimate business purpose apart from its coincidental value as 
a settlement factor. 

The settlement is consistent with the fitness-for-duty regulations. Equivalent, 
or possibly more severe, testing would be imposed on Mr. Manning even if 
there were no dispute to be settled. The frequency of testing under the settlement 
agreement, 90-day minimum, is not very different from the minimum annual-rate 
Part 26 requirement for the general workforce. Unlike the general workforce, 
however, Mr. Manning has been tested once as cocaine-positive, and deemed 
once to be cocaine-positive by his refusal to provide a specimen. In that light, the 
90-day testing cycle appears to be rather lenient. Moreover, after two positive 
tests, Mr. Manning could have been rem~ved from Part 50 duties for a minimum 
of 3 years. 10 C.F.R. § 27.27(b)(2). Instead he was permitted to return to Part 
50 work within 1 year - another indication of lenient treatment 

17 



There is not the slightest indication that NYPA has acted unreasonably toward 
Mr. Manning for the purpose of settling the FitzPatrick proceeding. Nor is the 
NRC Staff imposing a testing regimen for Mr. Manning upon NYPA, as he 
has averred. The settlement is essentially a recognition between NYPA and the 
NRC Staff that they have nothing to litigate. Neither party seems to yield any 
significant quid pro quo as considerations in the settlement agreement 

There are no grounds upon which this Board can sustain Mr. Manning's 
objection to the settlement; the matter is beyond the purview of the Board in the 
Manning proceeding. The settlement is in the public interes~ and is approved. 

B. The Manning Proceeding 

When Mr. Manning's counsel failed to understand that the FitzPatrick 
settlement agreement would impose a much more lenient testing regimen upon 
Mr. Manning than that imposed by the Modified Manning Order, his argument 
that Mr. Manning would be adversely affected by the settlement lost" most of 
its forCe. Nevertheless, it is still open for Mr. Manning to try to establish 
that a testing program more lenient than the program imposed by NYPA in the 
settlement, or no program at all, is appropriate. Since NYPA will still have 
considerable leeway and concomitant responsibility under Part 26 to impose its 
testing program upon Mr. Manning, the value of a favorable order of this Board 
may be diminished.4 In any event, the Manning proceeding shall go forward. 

The NRC Staff and Mr. Manning are directed: 
1. To enter into negotiations toward possible settlement in light of this 

opinion within IS days following its service. The NRC Staff shall initiate such 
negotiations. 

2. If no settlement agreement is reached within 30 days following the 
service of this order, the parties shall begin discovery and prepare for hearing 
in accordance with the schedule following page S4 of the prehearing conference 
transcript. The issue to be heard is: "Should the Modified Manning Order be 
sustained?" Mr. Manning's proposal for additional issues is unacceptably vague 
and is rejected. 

4 However, NYPA 1Ia!eS Ihat Ihe evidence lhat may be dcvdoped at Mr. Mannina" hearing Mcou1d well constitute 
informatim which bring. about a reronsidention or !he terms of Ihe NYPA-mandated follow-up chua tcstina 
program." NYPA Respatseat 9. 
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ORDER 

IT IS TImREFORE ORDERED that the FitzPatrick proceeding be termi­
nated. The parties to the Manning proceeding shall comply as directed. 

Bethesda, Maryland 
January 21, 1992 
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CERTIRED TESTING 
LABORATORIES, INC. January 29, 1992 

The Licensing Board. in an Initial Decision, determines that a civil monetary 
penalty sought to be imposed by the NRC Staff against a Licensee involved 
in industrial radiography should be reduced from $8000 to $5000. The Board 
ruled that various reports and statements by the Licensee were not intentionally 
false, as claimed by the Staff, but that the Licensee's system of records was 
inappropriate and inadequate for complying with the recordkeeping requirements 
of the license. As a result, the Board reduced the penalty from Severity Level 
II to Severity Level III. 

LICENSE CONDmONS: REPORTS 

Accurate reports are material to the NRC's licensing scheme for industrial 
radiography. Inaccurate reports are thus material whether or not the NRC would 
be led to take action on the basis of the erroneous information. 
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RULES OF PRACTICE: CML PENALTIES 

In reviewing a civil penalty sought to be assessed by the Staff, a licensing 
board may determine whether the proposed severity level and penalty are 
appropriate or, alternatively, whether the proceeding should be dismissed or the 
penalty imposed, mitigated, or remitted. A board may not increase the penally 
sought by the Staff. 

CML PENALTIES: ASSESSMENT (BREAKDOWN IN CONTROL 
OF LICENSED ACTIVITIES) 

Because of the demonstrated potential dangers of radiographic operations to 
the public health and safety and the importance of audit reports to NRC's system 
of regulation, a failure to prepare correct reports can be of safety significance. 
In this case, the preparation of inaccurate audit reports some time after the audit 
had taken place was inappropriate for complying with the license requirement 
and amounted to a breakdown in control of licensed activities. 

CML PENALTIES: ASSESSMENT (MITIGATION) 

The promptness and extent to which a licensee takes corrective action is a 
factor that a licensing board may consider in determining the amount of a civil 
penalty. 

TECHNICAL ISSUE DISCUSSED 

The following technical issue is discussed: Industrial radiography. 

APPEARANCES 

Mark C. Trentacoste, Esq., Moorestown. New Jersey, for Certified Testing 
Laboratories, Inc., Licensee. 

Bernard M. Bordenick, Esq., and Marian L. Zobler, Esq., for the United 
States Nuclear Regulatory Commission Staff. 
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INITIAL DECISION 
(Order Imposing a Civil Monetary Penalty) 

Opinion (Including Findings of Fact) 

This proceeding involves an Order Imposing a Civil Monetary Penalty, dated 
August 29, 1990,1 in the amount of $8000, against Certified Testing Laboratories, 
Inc., Bordentown, New Jersey (hereinafter, en. or Licensee). en. is the holder 
of License 29-14150-01, which authorizes the use of byproduct material for the 

1Thc Order WlS published It 55 Fed. Reg. 36,729 (Sept. 6, 1990). 
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conduct of industrial radiography and related activities.2 The license requires, 
inter alia, field audits of radiographers to be performed at intervals not to exceed 
3 months, during periods when radiographic work is being performed.) 

The Order was preceded by a wriuen Notice of Violation and Proposed 
Imposition of Civil Penalty, dated March 9, 1990, which proposed the $8000 
civil penalty.4 On the same day, the Staff issued an Order to Show Cause 
why the Licensee's license should not be modified to prohibit Mr. Joseph 
Cuozzo, Radiation Safety Officer (RSO) at the Bordentown facility, from 
serving as RSO or in any other position involving performance or supervision 
of licensed activities for the Licensee.s The show-cause proceeding was later 
settled, permitting Mr. Cuozzo to resume his duties as RSO but subject to 
additional corporate supervision.6 

For reasons set forth below, we conclude that the violations proved by the 
Staff to have occurred are of a lower severity than those for which a penalty was 
sought and, accordingly, that the civil penalty should be reduced from $8000 to 
$5000. 

I. VIOLATIONS ALLEGED 

As set forth in the Appendix to the Order Imposing a Civil Monetary Penalty, 
the alleged violations for which a civil penalty is sought to be imposed are as 
follows:7 

I.A. Condition 16 of License No. 29-14150·01 requires, in pan, that licensed material be 
possessed and used in accordance with statements, representations and procedures 
contained in a letter dated January 7, 1985. Item No. S of this lener requires the 
Radiation Safety Officer or his designated representative to perform unannounced 
field audit inspections of each radiographer at intervals not to exceed three months. 

Contrary to the above, 

I. Field audit inspection reports, dated July 20, 1987 and July 21, 1987, 
documenting quarterly field audits of two radiographers, were created bj the 

2 Order Imposing. Civil Monetary Penally, daled August 29,1990. 
) Licensee Admission of net No.2, daled February 28, 1991; NRC SuffTestimony of GcoffJey Cant, Richard 

Matabs, lohn Miller, and lohn White (hereinafter. Sufi' Testimony), ff. Tr. 71, Auach. 6 (01 Report), Exhs. 2 
and 3; Tr. 20')·11 (Miller); Tr. S38-39, S49-S0 (Cuozzo). Hereinafter, rd'cn:nccs to the preplJed testimony of 
particular Suff witnesses will be ciled by the name of the witness and page in the prepaJed testimony - e.g., 
"Cant, ff. Tr. 71, at (page). M 

4 Cant, If. Tr. 71, at 22-
SId. 

6 Memorandum and Order (Approving Seulement Ag=ent and Tcnninating Proceeding), dated Iune 28, 1990 
(unpublished). See Cant, ff. Tr. 71, at 22, 2S-26; Tr. 220-21 (Canl). 

7 SS Fed. Reg. a136,730. The Notice of Violation also included oIher violations for which no civil penalty has 
been soug)tL Cant, fT. Tr. 71, at 23. 

23 



Vice President/Radiatioo Safety Officer (VPJRSO); however, field audits of the 
indicated radiographen were not performed 00 the recorded dates, as admitted 
by the VPJRSO in an interview with an NRC investigator 00 February 8, 1989. 

2. Between July 1987 and January 6, 1988, no field audits for ooe specific 
radiographer were performed. 

LB. 10 CFR 30.9(a) requires, in part, that information provided to the Commission by 
a licensee be complete and accurate in all material respects. 

Contrary to the above, information provided by the VPJRSO during a telephone 
convenatioo with three NRC representatives on Apri12S, 1988, was inaccurate in 
that the Vice President/Radiatioo Safety Officer (VPJRSO). in response to questioos 
regarding the field audit inspedioo report dated July 21, 1987, stated that he 
personally performed the field audit inspectioo. This statement by the vpJRSO was 
not accurate in all material respects in that the VPJRSO subsequently admitted to 
an NRC investigator 00 February 8, 1989 that he had not audited the radiographer 
on July 21, 1987, but had "made up" the audit report to give the appearance 
of compliance with the quarterly audit requirement. The statement was material 
because it had the potential to affect an ongoing NRC review of the matter. 

The Order categorized the two violations in the aggregate as Severity Level 
II and sought to assess a civil penalty of $8000. The penalty was stated to be 
divided equally between the two violations. 

The Licensee admitted Part LA.2 of Violation I.A and denied Part I.A.l of 
Violation LA and Violation LB.' The Licensee also filed a timely request for a 
hearing, dated September 25, 1990. This Licensing Board was established on 
October 30, 1990.' In our Memorandum and Order (Schedules for Proceeding), 
dated November S, 1990 (unpublished), we granted the hearing request and 
issued a Notice of Hearing.IO 

The issues to be considered at the hearing, as prescribed by the Civil Penalty 
Order, were (a) whether the Licensee committed Violations LA.l and I.B, as 
set forth in the Notice of Violation (and as quoted above), and (b) whether, on 
the basis of these violations and Violation LA.2 as set forth in the Notice of 
Violation (also quoted above) that the Licensee admitted, the Civil Penalty Order 
(in the amount of $8(00) should be sustained. At a prehearing conference held 
in Bordentown, New Jersey, on December 10,1990, the following subissues (to 
be considered under the aegis of the two broad issues spelled out above) were 
also approved by the Board for litigation purposes:lI 

I. Whether the RSO promptly advised the NRC that the audit report dated July 21, 
1987 was incorrect. 

SCant, fT. Tr. TI. a,26. 
!Iss Fed. Reg. 46,593 (Nov. s. 1990). 

IOThe Notice or Hearing. dated November S. 1990. was published at S5 Fed. Reg. 47.160 (Nov. 9. 1990). 
11 PrehcarinS Conference Order (Issues and Schedules). dated Dcc:cmber 19. 1990 (unpublishcd). at 3-4. 
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2. Whether, in stating that the July 21, 1987 audit report was "made up," the RSO 
admitted that he intended to mislead the NRC or, alternatively, that the report was 
merely incorrect and not intended to mislead the NRC. 

3. The scope and extent of NRC reliance on the July 21, 1987 audit report, as 
referenced in the Appendix to the Order Imposing a Civil Monetary Penalty (at p. 
4) and as contemplated by 10 c.P.R. Part 2, Appendix C (VI). 

4. Whether the NRC Staff properly applied the 7 standards in 10 c.P.R. Part 2, 
Appendix C (VI), relating to the consideration of oral informatim. In particular, 
whether the RSO was provided a copy of the notes or transcript of his remarks for 
review and correction. 

S. Whether the NRC Staff gave appropriate consideration to mitigation based on the 
Licensee', corrective action in requiring hand-prepared and countenigned audit 
reports (as 10 c.F.R. Part 2, Appendix C (V), D.2 appean to require). 

6. The adequacy, acruracy and validity of the report of the audit d8ted July 20, 1987.11 

In its Prehearing Conference Order (Issues and Schedules), dated December 
19, 1990 (unpublished), the Board established schedules for discovery, the filing 
of direct testimony, and for the evidentiary hearing. Both parties engaged in 
discovery, which terminated on March 6, 1991. The Staff filed written direct 
testimony on March 25, 1991. The Licensee elected to present its witnesses' 
testimony oraUy, as it has a right to do in a proceeding of this type (see 10 
C.P.R. § 2.743{b)(3».t' The Board conducted a second prehearing conference 
on April 16, 1991, immediately preceding the evidentiary hearing, which took 
place on April 16, 17, and 18, 1991.14 

At the hearing. the Staff presented the testimony of a panel of four wit­
nesses: Mr. Geoffrey D. Cant, an Enforcement Specialist with NRC's Office 
of Enforcement; Mr. Richard A. Mat1kas, a Senior Investigator with NRC's 
Region I Office of Investigations; Mr. John J. Miller, formerly Senior Health 
Physicist in Nuclear Materials Safety Section C, Region I; and Mr. John R. 
White, formerly Chief, Nuclear Materials Safety Section C, Region I.u It also 
relied on certain documentary evidence. The Licensee presented two witnesses 
- Messrs. Joseph Cuozzo, the RSO,16 and Peter M. Sideras, a former radiogra­
pher and nondestructive technician for CUP - and also relied on documentary 

Il As amended through Memorandum and Order (Telephone Conference Call. 12/28190), dlted Dcccmbcr 28, 
1990 (unpubliahed), at 2-
13 Su G/so Tul.rG GGINtIG Ray. file .• LBP-91·2S, 33 NRC S35 (lune 13, 1991). 
14 Su Ncdce of Prehearing Conference and Evidentiary Hearing. dated February 19, 1991, published It 56 Fed. 

Re/..7733 (Feb.2S, 1991~ 
1 Staff Testimony; fT. Tr. 77. Al1Ichs. 1-4 (St.tc:ments of Professional QualiJjCltions~ 
16Tr• 315 (Cuozzo). 
17 Tr. 244 (Sidcru). 
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evidence. We find each of these wi blesses technically qualified to present the 
testimony that each sponsored. 

The NRC Staff filed its proposed findings of fact and conclusions of law on 
May 17, 1991. The Licensee filed its proposed findings of fact and conclusions 
of law on June 7, 1991. The Staff filed reply findings on June 21, 1991.11 

II. POSITIONS OF THE PARTIES 

The Staff founded its case on the questioned accuracy of two of the Licensee's 
audit reports - one, dated July 21, 1987, concerning a radiographer named 
Peter Sideras; the other, dated July 20, 1987, concerning a radiographer named 
Milton Ramero - together with statements made by the Licensee's RSO to NRC 
representatives concerning the two audits. The NRC stressed the importance of 
such reports to the regulatory scheme employed by NRC. It maintains in essence 
that these reports and statements were deliberately falsified to convince the NRC 
that the Licensee was abiding by the requirements of its license concerning audit 
reports (noted earlier in this Decision). Based on these assertedly fraudulent 
reports and statements, the Staff sought its $8000 civil penalty. 

On the other hand, the Licensee concedes the inaccuracy of at least one of the 
reports and certain of its statements but claims that it acted through confusion 
or lack of proper care, with no intent to mislead the NRC. The Licensee at the 
hearing acknowledged the importance of the reports in question but indicated 
that it had not accorded importance to the reports during the time frame in 
which the alleged violations were uncovered. As a result, the Licensee claims 
that the violations should be considered of less severity than asserted by the 
Staff, leading to a civil penalty of no more than $500. 

m. NATURE OF BUSINESS 

The Bordentown facility is a satellite of the New York office of elL. The 
portion of elL's business conducted from the Bordentown facility that is rel­
evant to this case concerns sealed radioactive sources containing byproduct 
materiilI that are used for radiological testing.I ' NRC Materials License 29-

18 These doaunents will hereafter be rd'emtccd u "Staff IUF," "liCCNCC FOF," and "Staff Reply FOF." The 
Licensee, along with its findings, also filed cormncnlS m certain of the Staff findings; these comments will be 
Jd'emtccd IS "licensee FOF Comments." 
I'The reconI of this case docs not indicate that CIL'I cntin: business is c:on=ned with the use of ndioactivc 

lources. Testimony of Mr. Cuozzo at Tr. 417, 420, 428, and 592 implies that other activity persisted at the 
Bordentown lite, at least during the tanpomy cessation of ndiognphy following discovery of the instant 
violations. 
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14150-01 permits crL to possess20 and use certain radioactive materials as 
sealed sources under carefully prescribed conditions, subject to regulations 
promulgated to protect both the radiographers and the general public.21 

These regulations govern such matters as the training and certification of 
radiographers; the required records that must be maintained, including source 
usage, radiation levels, and personnel exposures; the control and testing of sealed 
sources; radiation survey instruments; requirements for the various devices 
associated with radiographic use of sealed sources, including functional criteria, 
radiation levels on external surfaces and from the storage container, repair, 
and maintenance; and inventories. Additional requirements or details may be 
included in the facility license. 

Each holder of a license for radiography is inspected at irregular intervals 
by NRC inspectors, usually from the cognizant field office, who arrive on site 
unannounced. In the course of the inspection, they may inspect and copy any and 
all relevant records of the licensee, observe operations, inspect the facility, and 
interview personnel. The inspectors may later ask the licensee for clarification, 
confirmation, or additional information; this request may be by letter, in person, 
or by phone. The product of the inquiry is the NRC inspection report.22 

The Staff testimony (not contested in this respect by CTI.) forcefully demon­
strated the importance of the NRC's regulation of radiographic activities. Rela­
tive to many operations regulated by the NRC, radiography presents the greatest 
potential for inadvertent exposure, both for the radiographer and for the general 
public. Indeed, the record suggests that radiographic sources are responsible for 
most of the acute-radiation-exposure industrial accidents in the United States.23 

The staff employed at CTL's Bordentown facility was small at the time of 
the audit of concern in this case. Those CTI. employees playing roles in the 
events being considered here consisted of a secretary, two radiographers, and 
the RSO.24 . 

The secretary performed such tasks as typing audit reports, logging in work 
submitted by customers and recording any special requests, transmitting reports 
of testing, and undoubtedly performing other similar duties. The radiographers 
had been trained, examined, and certified in accordance with the requirements 

20 Under its license, CIL can possess soun:cs c:muining iridium-192, cobalt-60. or cesium-137 of assorted 
Itmtgths. no one of which can exceed 100 curies. The cesium isotope is used. under this license. for calibration 
purposes. Staff Testimony, If. Tr. 77, Attach. 6, Exh. 2-
21 Reguhtions cfuecIed spcciJically 10 Ihe licensing of ndiography and ndiologica1 opentions as pncticed by 

CIL arc found in 10 c.F.R. Put 34; reguhtions of more gencn1 applicability arc located elsewhere in Title 10. 
particululy Parts 20 and 30. 
22S66• 6., .• StalfTcstimony, If. Tr. 77. Attach. 6, Em 4 (lrupect.ion Report 030-12145/88-0(1). 
23 White, If. Tr. 77, at 2-3. In Ihe Statement of Cmsidentions 10 a 1990 revision of 10 c.F.R. Put 34, Ihe 

Commission provided recent examples of ndiography incidents. White, If. Tr. 77. at 3; Staff Testimony, Attach. 
5,1copy of 55 Fed. Reg. 843 (Jan. 10, 1990». 

Tr. 245, 268. 285-86 (Sidens). CIL also employed a lecond secretary. a time and aucndancc c:1elk, and a 
bookkeeper at Bordentown err. 286 (Sidcns». 
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of Appendix A of 10 C.F.R. Part 34.2$ The RSO, Mr. Cuozzo, who was also a 
uained and certified radiographer and a Vice-President of C1L,26 had the overall 
responsibility for the operation of the Bordentown facility and, as its RSO, for 
the radiological safety of its ~mployees and the public. He was required to be 
familiar with the governing regulations, with the facility license, and with the 
work being done by the radiographers.Z7 

Of particular importance to this case was Mr. Cuozzo's responsibility to 
audit the work performance of each radiographer quarterly and to prepare and 
maintain the report of that audit 10 C.P.R. §34.11(d)(l). For this purpose, a 
printed form had been prepared that contained the name of the radiographer, 
a checklist of a number of items to be observed, comments of the auditor, the 
signature of the auditor, and the date of the audit28 The purpose of the audit 
was to determine, by observing him as he worked, whether the radiographer 
was continuing to follow the procedures established to protect the public and 
to minimize his own exposure to radiation, as he had been trained.29 An audit 
of a radiographer could be conducted. without advance notice, either within the 
Bordentown facility or at a remote worksite.30 

The radiographers had the use of an assortment of sealed radioactive sources, 
each installed in an exposure device that also served as a shield from the 
radiation; in order to make the necessary exposure, the source could be 
mechanically driven by remote operation from this device, then retracted into 
its shield.31 When not in use, all sources were kept in a locked storage facility;31 
inventory of the contents of the storage facility was maintained by means of a 
source utilization log, in which the radiographer entered, inler alia, his name, 
the source identification, the date, the job location, and the times he removed 
and returned the source.33 Calibrated radiation survey instruments were used to 
determine radiation levels on the outside of the storage facility, on the outside 
of the exposure device with the source in its fully shielded position, and around 
the periphery of the work area, with the source out of its shield and in position 
to make the exposure.34 These levels were recorded on radiation reports.3.5 The 
radiation levels at each location were limited to predetermined values. 

2$Tr. 14042 (Miller. White); 1« 10 C.F.R. 134.31(1)(1). 
26Tr• 591 (Cuozzo); Cant. fT. Tr. 77, It 23. 
27White, fT. Tr. 77, It 3-4; Tr. 198 (White). 
28 Su, •. ,., StafTEm. I; StafTTcstimony, a: Tr. 77, Attach. 6, Exh. 7, at 7·11. 
29 White, fT. Tr. 77, It 4. 
30Tr. 246-47 (Sidcru); Tr. 336, 337, 357 (Cuozzo). 
31 White, fT. Tr. 77, at 3. 
3lStafTTcstimmy, fT. Tr. 77, Attach. 6, Exh. 4, It 3. 
33 Miller, fT. Tr. 77, at 6; Licensee Exh. 1; Tr. 300 (Sidcru); Tr. 426-27 (Cuozzo). 
34Tr• 368 (Cuozzo). 
3' Miller, fT. Tr. 77, at 6; Licensee Exhs. lA, 28, 2C, and 20. 
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The sources used by CIL contain radioactive material that gives off gamma 
rays as it decays; the number and energy of the gamma rays emitted depend 
on the specific activity of the radioactive isotope that has been encapsulated. 
The source "strength" (a measure of the number of disintegrations occurring per 
unit time, often expressed in curies) depends primarily on the quantity of the 
radioactive isotope in the source. The sources are sealed in order to confine the 
radioactive material, thereby preventing contamination of the surrounding areas. 
Sources such as these can be used much as are X-rays: to make pictures on film 
of specific portions of objects36 in order to determine conditions not otherwise 
visible (nondestructive testing). 

The record of this case contains lengthy discussion, albeit ·not for technical 
reasons, of inspections that CIL radiographers made for, e.g., welder certifica­
tion purposes.37 Because of their small physical size, these sources are manage­
able, are easily transported, even in their mandatory shielded containers, and can 
be used in locations inaccessible to cumbersome X-ray machines.3s Radiography 
can be performed "on site" (within the Bordentown facility) or in the field, by 
transporting the radiographer (and a helper, if needed) and all his equipment to 
a job site." 

With this background, it may be helpful to follow a specimen submitted for 
radiological testing along its route through the facility. The secretary would log 
in the specimen and record any specific requirements or instructions from the 
customer. Mr. Cuozzo would assign the specimen to one of the radiographers, 
who would proceed to perform the test The radiographer would likely place it 
in an open area inside the building appropriate for making the test He would 
remove the selected source, in its exposure device, from storage, fill out the 
utilization log, and position the exposure device so that the source would be 
appropriately located when driven from the device. He would drive the source 
out of its shield to. its position for making the exposure, but only long enough 
for him to determine, with the radiation survey instruments, where to place the 
ropes that would designate the delimited area.40 

With ropes in place and tagged and the area diagrammed for record purposes 
(exposed source and specimen location, distances from the exposed source, and· 
radiation levels at the ropes recorded), he would place his film and proceed to 

36en.·1 ndiognphy ~. conccms inspection (or testing) of metals. Medical ndiognphy iI. obvirosly • 
• leparate field and is governed by differing ft:gulatory RqUircmcnts. &11 10 c.F.R. Part 35. "Medical Ule of 
Bll:"!.1X1. Material." 

This testimony h.d nolhing to do with the .ctual measun::mcnIS but only with the cl.ting of the inapcc:lion 
reports that wen: lent to the c:ustomc:r. Sltc. II., .. Tr. 263-69 (Sidens); Tr. 325-35 (Cuozzo). &. aLro note 76. 

~~Il White, fr. Tr. 77. at 2-
"Tr. 336 (Cuozzo); Tr. 113-14 (Miller). 
4OTr. 249 (Sideru). 
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make the exposure.41 After lapse of the necessary time, he would retract the 
source, survey the outside of the exposure device to ensure that the source had 
properly retracted and was thus shielded, retrieve his film, and, if that was the 
last test to be made with that source, return it to storage, again surveying the 
outside of the storage facility to confirm proper placement of the device in 
storage. The utilization log would be used to record the return of the device 
and the radiation levels.42 

It was during one of these setups and restorations that Mr. Cuozzo would 
perform his audiL He testified that his office was fairly close to the area in 
the Bordentown facility in which the radiogt'!lphers worked and that when he 
observed one working "back there," he would go back and do an audit on a 
piece of paper, which he perhaps would give to a secretary for typing at some 
later time.43 

It would appear that only a few of the actual field audits ever made it to typing. 
However, one must ask the reason for the audit and its report A radiographer 
must repetitively perform a number of actions, no one of which is, of itself, 
challenging or complex, but each intended to minimize his exposure to radiation 
and to prevent exposure of anyone else, all white doing his job efficiently and 
professionally. In many ways, the type of audit addressed at length on the 
record of this case is similar to the periodic personnel evaluations used by many 
employers; in the present context, it is a formal record of a radiographer's safety 
performance of his job - does he adhere to the rules (demonstrate good safety 
practices) or has he become careless. It is appropriate (and required) that these 
audits be periodic and unannounced.44 It is commendable that a supervisor does 
not wait for the mandated date on the calendar to observe (even though not 
always recording) the work of his co-worker. The NRC depends on accurate 
records of periodic audits to assist in its determination of whether a licensee is 
maintaining vigilance in protecting its employees and the public.4' 

41nus case is not c:onccmcd with the quality of the pictUre made on film by the exposure, although this 
quality is. of cowsc, of mljar importance to the company. Each ndiographer must also pass. "pnctica1 exam," 
which determines, inkr alia, whether he is capable of obtaining the requisite informltion on I specimen. Tnc 
"pnctica1 exlm" also includcsi J1:View IS to whether the ndiographer is Idhering to Ipplicable safety requirements, 
canpanble to mitten covered by the field ludits. See p. 38, infra. 
42 S" Licensee Em. 1. It is not dear fnm the record, nor is it impotUnt for this case, when in this sequence 

the ndiographer might cIcvc10p his film. 
43Tr. 356-60 (CUozzo). 
44 10 C.F.R. §34.11(d)(l); White, ff. Tr. 77, It 4; Staff Testimony. ff. Tr. 77, Attach. 6, Em. 3. It 2-
4' White, ff. Tr. 77, at4; Cant, ff. Tr. 77,lt 24-25, Zl. 
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IV. STAFF DISCOVERY OF ALLEGED VIOLATIONS 

On April 22, 1988, Mr. John Miller, then an NRC inspector, conducted a 
routine, unannounced safety inspection at the CTI.. facility in Bordentown, New 
Jersey. Mr. Miller was the senior inspector and was assisted by Mr. Michael 
Varela, also an NRC inspector. The details of the inspection are documented in 
NRC Inspection Report No. 030-12145/88-001.46 

During the inspection, Mr. Miller reviewed records documenting the audits of 
radiographic personnel performed by the Licensee's RSO, Mr. Joseph Cuozzo. 
In an effort to validate the veracity of the audits, he cross-checked the audit 
records against the Licensee's utilization logs and radiation reports. The uti­
lization log contains a record of the exposure device used on a given date and 
who used it, and the radiation report documents the radiation measurements of 
the surrounding unrestricted area when a source has been used and also docu­
ments the quality assurance check performed on the radiographic equipment.47 

Mr. Miller also explained that if no radiation report and utilization log exist for 
a given day, one would assume no radiography was performed on that day; and, 
if no radiography was performed on a given day, no field audit could have been 
performed on that day."8 

Mr. Miller inspected the Licensee's utilization log and radiation reports and 
noticed that the RSO (Mr. Cuozzo) had documented that he performed an audit 
of Mr. Peter Sideras, one of CTI..'s radiographic personnel, on July 21, 1987. 
He found there was no entry in the source utilization log indicating use of a 
source on that day or radiation report documenting that radiography had. been 
performed on that date. At that point, he became suspicious of the audit record.49 

Mr. Cuozzo was not present at the Bordentown CTI.. office on the day of the 
inspection, and Mr. Miller asked Mr. Sideras and one of the CTI.. secretaries 
to assist him in locating the records needed. He asked Mr. Sideras and the 
secretary if they could produce any paperwork, such as a bill to a client, to 
verify that radiography had been performed on July 21, 1987. They searched 
the files but could find nothing to verify that radiography had been performed 
on that date.~ 

Mr. Miller asked Mr. Sideras if he could remember if he had been audited 
on July 21, 1987, but Mr. Sideras' response to Mr. Miller was that he could not 
remember if he had or had not been audited on that date. Mr. Miller further 

46 Miller. ff. Tr. 77. at 5; SlIffTestimooy. ff. Tr. 77. AtlIch. 6. Exh. 4. 
41 Miller. ff. Tr. 77. at 5-6. Ste al.ro notes 33 and 35. and accanpanying text, IIIIPra. 
48 Miller. ff. Tr. 77. at 6. 
"9 It!.; lite ow SlIffTestimooy. AtlIch. 6., Exit. 4. at 3. 
50Miller. ff. Tr. 77. at 7. 
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testified that the secretary stated that she thought Mr. Sideras might have been on 
vacation dming that time of the year and that the time and attendance clerk, Ms. 
Lea Machulskis, would have the information. Upon checking, Ms. Machulskis 
found that Mr. Sideras had been on vacation on July 21, 1987.51 

Mr. Miller checked a representative sample of the other audit reports in the 
file to see if they corresponded to the utilization logs and radiation reports. He 
found no other inconsistencies at that time other than the audit report dated July 
21, 1987. The secretary made a copy of that audit repot:t and Mr. Miller took 
that photocopy of the July 21, 1987 report back to the NRC Region Ioffice.51 

Because the RSO, Mr. Cuozzo, was not present at the April 22, 1988 
inspection, Mr. Miller interviewed him on the phone on April 25, 1988. (This 
interview constituted the exit interview for the particular inspection.),] The 
telephone call was made from Mr. John White's office (Mr. White was Mr. 
Miller's supervisor) on the speaker phone, and Mr. White, Mr. Miller, and Mr. 
Varela were present for the whole conversation. 

Mr. Miller stated that Mr. Cuozzo said he could remember personally 
performing an audit of Mr. Peter Sideras on July 21, 1987. Mr. Miller told 
him that they were unable to locate a radiation report for July 21, 1987, dming 
their inspection. Mr. Miller further reported that Mr. Cuozzo said he would 
look for that report and forward it to Mr. Miller, and that Mr. Cuozzo did not 
inform him, either at that time or at any other time, that the July 21, 1987 audit 
report was incorrecL S4 

Mr. Miller testified that NRC Region I received a letter from Mr. Cuozzo on 
May 3, 1988, that included radiation reports for May 6, 1987, July 20, 1987, 
October 22, 1987, and January 6, 1988, none of which had been requested. 
No radiation report for July 21, 1987, the date of the Side~ audit report, was 
included. However, also enclosed were two audit reports for Mr. Milton Ramero, 
dated July 20, 1987, and October 22, 1987.55 

Upon inspection, Mr. Miller noticed that the audit report dated July 20, 1987, 
for Mr. Milton Ramero and the July 21, 1987 audit report for Mr. Peter Sideras, 
which had been copied during the April 22, 1988 inspection, were identical 
except for the names and dates. The signature on the July 21, 1987 report 
was a photocopy, as were the checks associated with the various items. Mr. 
Mmer stated that he became suspicious that the July 21, 1987 audit report 
was fraudulent, and subsequently the matter was referred to the NRC Office of 
Investigations (01).56 (At that time, Mr. Miller was not suspicious of the July 20, 

51ft! Su Gl.ro Staff Exh. 2. 
52 Miller. ff. Tr. 77. at 7·8. 
53 Tr. 96 (Miller). 
S4Miller. ff. Tr. 77. at 8. 
55ft! at 9. 
56ft! at 8·9. 
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1987 audit report on Mr. Ramero.)" The basis for involving OI is documented 
in the May 9, 1988 referral to OI.~ 

The Region I Administrator requested OI Region I to determine whether 
the RSO at CIL had falsified a field audit report in an effort to mislead NRC 
inspectors into believing that field audits of radiographic personnel were being 
performed in accordance with the requirements of CIL's license. Additionally, 
OI was requested to determine if the RSO had made false statements to NRC 
inspectors concerning this matter. The investigation was originally assigned 
to investigator Jerome A. Cullings but was reassigned to Richard A. Matalcas, 
Senior Investigator, OI Field Office, Region I, on or about January 31, 1989.59 

V. INVESTIGATION OF ALLEGED VIOLATIONS 

Rlllowing referral of the matter to 01. the Staff investigator, Mr. Richard 
Matalcas, interviewed Mr. Cuozzo at the Licensee's facility on February 8, 
1989.60 Mr. Cuozzo first indicated his awareness of the license requirement for 
preparing quarterly field audit reports. Mr. Matakas showed Mr. Cuozzo copies 
of the reports dated July 20, 1987 (for Mr. Ramero) and July 21, 1987 (for Mr. 
Sideras), and advised Mr. Cuozzo that both copies appeared to be photocopies 
of the other and that NRC suspected that both were fraudulent.1S1 . 

RllIowing a search of C1L files, the original of the July 20, 1987 (Ramero) 
audit report was located, but the original of the July 21, 1987 (Sideras) report 
could not be found.152 According to Mr. Matakas, the July 20 report "appeared 
to be a photocopy with white-out on it and Mr. Ramero's name and the date 
July 20, 1987 typed on it. Mr. Cuozzo acknowledged his signature on the 
document.'tISl Mr. Matalcas further testified that Mr. Cuozzo ''readily admitted" 
[to Mr. Matakas] that he had "made up" both documents and that he had not 
performed the indicated audits on the days in question.64 At the hearing, however, 
it became clear that, by his use of the term "made up," Mr. Cuozzo meant that 
he had ''prepared" the formal reports on a date subsequent to the date set forth 
on the audit form, not that he had "fabricated" such reports.M 

"Tr. 99 (Miller). 
'8Mlller. fl. Tr. 77. at 9-10. The refcrralappears in StaflTestimony. rr. Tr. 77. Attach. 6. Exh. 1. 
" M.tabs. ff. Tr. 77, at 10. 
6OM.tabs, fl. Tr. 77, at 12. The interview had been scheduled by a telephone call rrom Mr. Matabs to Mr. 

Cuozzo en January 31,1989. ft!.; Tr. 167-68 (Matabs). 
lSI Matabs, ff. Tr. 77, at 13; Tr. 170. 173 (Matabs). 
I52 Matabs. ff. Tr. 77. at 13·14; Tr. 107. 173 (Matabs). 
63 Matabs. ff. Tr. 77. at 13. The original of litis doc:umcnt has been c:ntc:rcd into evidence as Staff Exh. 1. 
64 f t!. at 14. 
MTr. 358·59. 604-05 (Cuozzo). 
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During the interview, Mr. Matakas asked Mr. Cuozzo to sign a statement 
regarding the two audit reports. Mr. Matakas first offered to write up a statement 
and return the next day for Mr. Cuozzo's review and signature, but Mr. Cuozzo 
stated that he would have his secretary type up a short statement Mr. Cuozzo 
left the room and returned with a short, typed Signed statement, which he 
thereafter corrected in 10nghand.66 The corrected statement, in letter form and 
dated February 8, 1989, reads as follows [crossouts as indicated; longhand 
corrections underlined]:tn 

Dear Sir, 

The following fonns of qualificatiat for General Electric dated July 21, 1987 were made 
up by ate Pete Sideras Blld Millen Rllfl'lero Joseph Cuozzo J.e. However audiu were never 
actually perfonned. On 7-20·~ and 7.21·87 Qualification were for Milton Ramero and Pete 
Sideras. I.e. 

Respectfully Youn, 
(signed and typed) 
Joseph Cuozzo 

At the hearing, Mr. Cuozzo was questioned extensively about what he meant 
by this statement Although he conceded that he had not audited Mr. Sideras 
on July 21, 1987.~ he claims that he did audit Mr. Ramero on July 20. 1987. 
but did not prepare the audit form on that day.69 With respect to his statement 
about the Ramero audit not being performed. Mr. Cuozzo stated that "[t]hatjust 
means those particular audit sheets I was shown were not done on those days. ''70 

Subsequent to the February 8, 1989 interview. Mr. Cuozzo was questioned 
by the Staff at an enforcement conference in December 1989 as well as at a 
deposition in January 1991. On both occasions. Mr. Cuozzo emphasized that he 
had performed audits on both Mr. Sideras and Mr. Ramero in July 1987 but that, 
when he made up the audit. reports after the fact, he must have gotten the dates 
confused." Among other matters. he indicated at the enforcement conference 
that the February 8. 1989 statement appearing above had been obtained by 
"duress. "72 (The Staff denies any such duress.)73 Mr. Cuozzo continued to assert 
that he never intended to mislead the NRC by the audit reports in question, but 

66 MlunS, fr. Tr. 71, at 15; Tr. 118·20,188·90 (M.uns). 
tn Staff Testimony. cr. Tr. 71, Attach. 6. Exh. 12, at 3. 
~Tr. 381, 411 (OIOZZO). 
69Th= is no explicit regulatory ""Iuimnent for an audit report to be prepared the lime day as the audit is 

performed. Tr. 90 (Miller). 
70Tr. 576 (Cuozzo). To Ihe umc effect,.ru Tr. 578. 6O()..01 (Cuozzo). 
"Tr. 215 (Maun •• Miller); Staff Exh. 5 (Deposition Tnnscript It 170-72). The Staff indicated lhat Ihe 

enfon:c:ment conference was the lint occasion Ihat Mr. Cuozzo hid mentioned I possible mistake in dates. Tr. 
215 (Miller). 
72Tr. 117·18 (Miller. Mluns); Tr. 598 (Cuozzo). 
7JTr. 118 (Matsltas). 
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he (and company management) agreed to procedure revisions (including new 
audit forms) intended to preclude the production in the future of any misleading 
information.74 

VI. RULINGS ON ALLEGED VIOLATIONS 

In considering the violations at issue here, we must first observe that the 
burden of proof is on the Staff, as proponent of the Civil Penalty Order. 10 
C'p.R. § 2.732. We have evaluated the entire record with that in mind, both 
with respect to whether the violations were committed and the civil penalty, if 
any, that should be imposed as a result of any such violations. 

We will here deal with each of the alleged violations seriatim. To the extent 
necessary, we will rely on factual findings set forth earlier in this opinion. 

At the outset. we must explain our view on the Credibility of the witness 
providing the bulk of the Licensee's testimony, Mr. Joseph Cuozzo, the RSO 
who allegedly produced the records deemed by the Staff to ~ fraudulent. The 
Staff would have us find the testimony of Mr. Cuozzo not to be credible primarily 
because of its alleged inconsistencies.7' Additionally, the Staff questions Mr. 
Cuozzo's credibility on the basis of his testimony that he on at least one 
occasion had predated or postdated welder qualification reports as requested 
by a customer.76 

We reject this evaluation of Mr. Cuozzo's credibility. We acknowledge, 
of course, that there have been apparent inconsistencies in his version of the 
events under review here. But he has offered cogent explanations for the 
inconsistencies. The most persuasive is that on occasion his statements to the 
NRC have been misunderstood and hence do not represent inconsistencies -
e.g., his statement that he "made up" the audit reports was construed by the 
Staff as an admission that he fabricated the reports, whereas his testimony stated 
only that he "prepared" the reports on a date later than that on which the audit 
was performed, a practice that he had frequently (if not routinely) followed at 
that time.77 Similarly, the explanation he provided of the admittedly ambiguous 
language appearing in his signed statement demonstrated to us that he did not 
admit that he did not audit Mr. Ramero. 

74Tr. 561-62, 615 (Cuozzo). 
7'Staff roF It 17-19. 
761d. It 18-19. Normally. a weld ... performs a weld at a sample plate (or coupoo) at I given date, the weld 

sample is forwarded to en. for testing. Ind the welder is considered qualified only after a successful test by en. 
(on a date 1iIce1y to be subsequent to the date of the weld sample). Messrs. Cuozzo and Sidcras each tcstiIied that 
one panic:u1ar CIlStcmer hid teqUestcd that the welden be considered qualified IS of the date they performed their 
sample welds (assuming en. found the samples to be quili/ied) and the welder qualification "ports were dated 
to rellect thai n:>queaL Tr. 328-35. 338-39. SSG-58 (Cuozzo); Tr. 264-69. 270. 281, 303-OS (Sideru). Examples 
of such misdated documents appear to be Staff Exits. 3 and 4. 
77Tr. 549-50, SS8 (Cuozzo). 
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As for the testimony concerning the misdating of a customer'S welder 
qualification reports, it was corroborated in large part by Mr. Sideras' prior 
testimony. It represents no more than an attempt by a small business to satisfy 
the desires of its customers by complying with a particular dating request 
by that customer (see note 76, supra). Mr. Cuozzo also testified concerning 
C!L's warning of that customer concerning the potential adverse effects of 
the misdating.'71 Given those warnings, Mr. Cuozzo opined that he was not 
misleading anyone.79 "(M]y client knew about it, and that's who we were 
concerned with[.]tt8o 

But when questioned by the Board as to whether the NRC might be mislead, 
he conceded that such might be the result but stated that he had not considered 
this effect when agreeing to the postdating or predating,,1 In our view, this testi­
mony reflects Mr. Cuozzo's candor in attempting to provide a complete account 
of his practices and does not (merely because it represents a misstatement of 
dates) represent a tendency for deliberately deceiving anyone. 

Our evaluation of Mr. Cuozzo as a witness is that he was not always 
completely articulate in describing his activities but that he was doing his best 
to reCollect what actually happened almost 4 years earlier. He occasionally 
had to be asked questions several times before he understood exactly what 
information the questioner was seeking. After understanding the gist of a 
question, he appears to have answered with candor. In addition, it is clear that 
Mr. Cuozzo often acted or testified precipitously, without completely considering 
the ramifications of what he was doing or saying - e.g., he testified that he 
would frequently sign reports or forms without reading them.Bl We thus consider 
Mr. Cuozzo to be a credible witness for whom some caution must be exercised 
because of his difficulty in vocalizing his thoughts fluently, as well as his lack 
of precise recollection. Thrning now to the particular violations: 

A. Violation loA.1 

Violation I.A.l asserts that field audit inspection reports dated July 20, 1987, 
and July 21, 1987, documenting quarterly field audit reports of two radiographers 
(Messrs. Milton Ramero and Peter Sideras, respectively) were created by the 
Radiation Safety Officer (RSO), Mr. Joseph Cuozzo, but that field audits were 
not actually performed on the recorded dates.a3 This charge was based on an 

78TL329,334(CU~~ 
79 Tr. SSO-S8 (CUozzo). 
aoTr• SSI (Cuozzo). 
81 Tr. SS6-S7 (Cuozzo). 
I2Tr. 479 (Cuozzo). 
a3 Civil Penalty Order. Appendix, at 1: SS Fed. Reg. 36,730; Notice of Violatim and Proposed Imposition of 

Civil Penalty - $8000, dated March 9, 1990. Jd'ermced by Cant, rr. Tr. 77. at 22-23. 
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alleged admission by Mr. Cuozzo to an NRC investigator (Mr. Matakas) on 
February 8, 1989.114 

1. With respect to the field audit of Mr. Sideras on July 21, 1991, the 
evidence clearly reflects that no audit was performed on the date indicated. 
The firm's personnel records, as well as Mr. Sideras himself, indicate that Mr. 
Sideras was on vacation on that date.15 Indeed, Mr. Sideras testified that he was 
not in the Bordentown area during that week but was "down at the New Jersey 
shore," so that he would not have been able to come to work for even a brief 
interval during that time period.86 

Furthermore, Mr. Matakis reiterated that, on February 8, 1989, during an 
interview at the Bordentown facility, Mr. Cuozzo had conceded that he had not 
performed an audit of Mr. Sideras on July 21, 1987.~ And Mr. Cuozzo testified 
at the hearing that he had not performed an audit of Mr. Sideras on that date.IIS 

Based on this evidence, the Board concludes that no audit of Mr. Sideras was 
performed on July 21, 1987, and that Mr. Cuozzo admitted as much to the NRC 
on February 8, 1989 (as alleged in the violation). This portion of Violation LA.l 
has therefore been proved. Whether an audit of Mr. Sideras was performed in 
that general time frame (i.e., July 1987) will be discussed in conjunction with 
Violation I.B, infra. 

2. With respect to the alleged audit of Mr. Milton Ramero on July 20, 
1987, the evidence is less clear. During that time period, Mr. Ramero was a 
radiographer associated with the Licensee's New York facility, but on occasion 
he came to the Bordentown'facility to perform work. Specifically, he performed 
work at the Bordentown facility on both July 9, 1987, and July 20, 1987.89 

Moreover, as set forth earlier, Mr. Cuozzo denied that he had admitted not 
performing an audit of Mr. Ramero on July 20, 1987. All he said he admitted 
was that he had not prepared an audit sheet on that day and that the audit sheet 
with the July 20, 1987 date on it may not be accurate. We find this explanation 
by Mr. Cuozzo to l>e reasonable and the Staff's interpretation of Mr. Cuozzo's 
admission to be incorrect (although clearly not unfounded). That being so, the 
basis relied on by the Staff for demonstrating that Mr. Cuozzo admitted to not 
auditing Mr. Ramero on July 20, 1987, has not been proved. 

That is not to say that the audit of Mr. Ramero recorded on the report dated 
July 20, 1987, was not in fact performed on July 20, 1987. Indeed, although we 
would have preferred that the Licensee call Mr. Ramero as a witness to clarify 

1141d. 
15 Staff Exh. 2; Tr. 257·S9 (Sideras). 
86Tr• 2S9 (Sidcru). 
~ Matakis. fr. Tr. 77. at 14. 
88Tr. 411 (Cuozzo). 

89Tho Staff &tipu1atcd that Mr. Ramcro was at the Bordentown office of the Uc:cnsec en both 1uly 9 and 20. 
1987. Tr. 476 (Bordcnic:k). 
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this point, we recognize the logistical difficulties faced by a relatively small 
company in doing SO.90 In the first place, the evidence supports a finding that an 
audit of Mr. Ramero was in fact performed on July 9, 1987. As noted above, 
Mr. Ramero was in Bordentown that day and received what is denominated as a 
"practical exam.''91 Although the Staff questions whether a "practical exam" is 
in fact the same as an audit,n the practical exam appears to us to involve many, 
if not all, of the same findings or observations as does the audit. 

Indeed, it would appear that the "field audit" is concerned primarily with 
radiological safety whereas the ''practical exam," which is administered prior to 
a radiographer's assumption of duties with the company, is intended to measure 
not only the safety aspects of a radiographer's activities but also the ability of 
the radiographer to produce a proper film.93 fur that reason, we will regard the 
July 9, 1987 ''practical exam" as encompassing the substantive requirements of 
an audit and, for purposes of this inquiry, as being eq"uivalent.94 

As for whether an audit of Mr. Ramero was also performed on July 20, 1987, 
Mr. Cuozzo testified that he would audit radiographers every time he observed 
their work and would routinely prepare the audit forms at a subsequent date." 
Thus, the form dated July 20, 1987, for Mr. Ramero could represent an audit 
performed on either July 9 or 20, 1987. We find that it is likely that Mr. Cuozzo 
audited Mr. Ramero on both of the above dates but that it is uncertain whether 
the audit form dated July 20, 1987, is correct - i.e., that it recorded the audit 
performed on July 20, 1987 rather than the July 9, 1987 audit 

We conclude, therefore, with respect to the July 20, 1987 audit of Mr. 
Ramero, that the basis for the Staff's allegation does not support the alleged 
violation but that, in any event, it is unclear whether the audit report reflects the 
audit performed on July 9 or 20, 1987, and may therefore be dated incorrecUy. 
We further find, however, that an audit was likely performed on July 20, 1987, 
but, because of the failure of the Licensee at that time to have in operation a 
reasonable system for audit reports, such audit may not have been recorded. No 
evidence was presented that the date on the Ramero audit form, if incorrect, was 

90The Liccnscc lcStiIied that it was unaware of Mr. Rarncro', locaticn until about a week before the hearing. 
Tr. 483·84 (Cuozzo). We agree with the Staff (Staff FOF, n.6; Staff Reply FOF, n.2) that the Licenscc had 
an obligation to notify the Staff when it disc:ovcrcd Mr. Ramcro', location. s~~ 10 C.F.R. §2740(e)(I)(i). We 
reject the Licenscc', obscrvaticn (Licensee roF Comments It I) thlt it would have been "silly" for it to have 10 

notified the Staff, although we also reject the Staff', ccnclusicn that its failure to do 10 advcnely rdlccts upon 
Mr, Cuozzo', ttcdibility. We recognize the difficulties faced by CTL, a relatively small organization, responding 
at virtually the last minute, in a proceeding wh= the total amount at ,take is S8000. 
91 Tr. 429 (Cuozzo); Liccnscc Em 20. 
nStaff roF at 17-18. 
9JTr. 430, 433, 435-36, 439, 486-87, and 494 (Cuozzo). 
94 S~e also note 41, mpra. We express no opinion as to whether the practical test in question complies 

procedurally in all respects with the applicable license mjuin:ment for audits. In particular, it is not clcsr whether 
the July 9, 1987 practical exam was "unannounced." Cf. Tr. 436 (Cuozzo) with Tr. 491 (Cuozzo). 
9'Tr. 357-58,360 (Cuozzo). 
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intentionally so. ('The Staff concedes that. in itself, the use of a photocopied 
form with a substituted name violates no requirement)96 The NRC Staff thus 
has not sustained its burden of proof with respect to whether an audit of Mr. 
Ramero was not performed on July 20, 1987. 

B. Violation I.A.2 

Violation I.A.2 asserts that, between July 1987 and January 6, 1988, no field 
audits for one specific radiographer (Mr. Sideras) were performed." The record 
reflects that Mr. Sideras performed radiographic work on several occasions from 
August 1987 up to January 6, 1988,98 but that there were no audit reports 
prepared for any such work activities.99 Mr. Cuozzo also conceded that he had 
not audited Mr. Sideras for a period in excess of 3 months and thus had violated 
C!L's license.lOO The Licensee has admitted this violation. 

C. Violation I.B 

Violation I.B asserts that, in a telephone conversation wiUt NRC represen­
tatives on April 25, 1988, the RSO provided information to NRC that was not 
complete and accurate in all material respects - namely, Utat he had performed 
a field audit of Mr. Sideras on July 21, 1987 - and that he subsequently had 
admitted in the 1989 interview by Mr. Matakas that he had not performed such 
an audit but had "made up" Ute audit report to give Ute appearance of comply­
ing with the quarterly audit report requirement The violation further asserts the 
materiality of the statement in question. 

It is clear to us that. in the telephone conversation in question, Mr. Cuozzo 
provided inaccurate information concerning the reported July 21, 1987 audit of 
Mr. Sideras. Mr. Cuozzo has conceded that he did not audit Mr. Sideras on that 
date. Further, he conceded that he had advised NRC that he had "made up" the 
report alUtough, as we have seen, he meant Utat he prepared Ute report after the 
fact. not that he had fabricated it 

Mr. Cuozzo strongly denies any admission that he "made up" the report to 
give the appearance of compliance with license reporting requirements. In the 

96Tr. 129-30 (Miller). 

"We undemand. as acknowledged by Ihe Starr,lhn this period begins in August 1987 and ends at January 6, 
1988. These dates were chosen because, during Ihe period,lherc were no "!rue or alleged" audits or Mr. Sideris, 
Ihus clearly exceeding Ihe audil period lpecified in Ihe Ucense. Tr. 208 (Cant). 
98Spccilically. S~ber 15,1987; October 12, 1987; November 4, 6. and 25,1987; and December 11, IS, and 

21.1987. Su llc:cnscc Exh. 1. 
99 An audit report ror Mr. Sideris. dated January 6. 1988, WlS included among Ihe documents transmillcd to Ihe 

Starr by Mr. Cuaao at April 28, 1988. Miller, fr. Tr. 77, a19. Su Staff Testimony, Attach. 6, Exh. 7, at 10. 
lOOTr. 582 (CuOzzo); Maw .. , rr. Tr. 77, al 14; Starr Testimony, ff. Tr. 77. Altach. 6, Exh. 4, a14. 
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first place, no report in July 1987 was required for Mr. Sideras, inasmuch as an 
earlier audit had been performed in May 1987,101 and the license only required 
an audit every 3 months.102 

More important, under the procedure that he routinely followed in 1987, Mr. 
Cuozzo frequently did not prepare a report on the same day that an audit had 
been performed.103 Thus, in preparing the report daled July 21, 1987, Mr. Cuozzo 
appeared to be following the same pmctice that he routinely followed and for 
which he had not previously been ciled. The record reflects that Mr. Sideras 
performed radiogmphic activities on July 6, 14, and 27, 1987.104 Although the 
record is not clear in this respect, the audit report incorrectly dated July 21, 
1987, could have represented any of these work sessions (or, indeed, others). 

Given these considemtions, we do not find that Mr. Cuozzo fabricated the 
report in question for the purpose of appearing to comply with the reporting 
requirements. Finally, we agree with the Staff that accurate reports are material 
to the NRC's licensing scheme and that the inaccurate advice to the NRC 
accordingly was material, whether or not the NRC would be led to take 
action on the basis of the erroneous information. See Federal Communications 
Commission v. WOKO, Inc .• 329 U.S. 223, 227 (1946). 

vn. SEVERITY OF VIOLATIONS AND APPROPRIATE 
CIVIL PENALTY 

A. General Description 

Standards for determining the amount of a civil penalty for various types 
of violations appear in 10 C.F.R. Part 2, Appendix C, "General Statement of 
Policy and Procedure for NRC Enforcement Actions." In general, the ''nature 
and extent of the enforcement action is intended to reflect the seriousness of the 
violation involved."I05 Further, the penalty should 00 tailored to the particular 
facts and circumstances of the violation or violations involved. 

Base civil penalties. as set forth in Table lA of those regulations, are 
categorized in accordance with the type of activity authorized by the license 
under review and the particular aspect of that activity giving rise to the violation 
in question.ullS Here, the Licensee falls within the activity genemlly described, 

101 Staff Tealimmy. fr. Tr. 77, Auach. 6, Em 7, at 9; Tr. 581·82 (Cuozzo). 
102 Staff Tealimany, fr. Tr. 77, Auach. 6, Exbs. 2 and 3; Tr. 209-11 (Miller); Tr. 538-39, 549 (Cuozzo). 
I03Tr. 359-60,548 (Cuozzo). 
I04Liccnscc Exhs. I, 2A. 
105 10 c.P.R.1'Irt 2, Appendix C. § V. For a flll1herdescriptian,lee Tulsa GammD Ray,lfIC., LBP·91-40, 34 NRC 
297,304-05 (1991). 
106 10 C.F.R.l'lrt 2, Appendix C, f V.B, T.blc IA. 
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at the time of the alleged violations, as "Industries [sic] users of material"l07 
(specifically defined to include "industrial radiographersj. The specific aspect 
of that activity giying rise to all the violations here under review is denominated 
as ''Plant operations." fur the activity and aspect of the activity involved here, 
the base civil penalty is $10,000. 

The base ·civil penalty for a given violation is then adjusted for the severity 
of the identified violation. using percentages of the base violation. ~s set forth 
in Table IB of the regulations,l08 there are five severity levels of violations, 
ranging from the most serious (Level I) to the least serious (Level V). The 
applicable percentages of the base civil penalty for particular severities are 100% 
for Severity Level I, 80% for Severity Level II, 50% for Severity Level m, 15% 
for Severity Level IV, and 5% for Severity Level V. The rules also permit 
violations to be evaluated "in the aggregate and a single severity level assigned 
for a group of violations."I09 As evaluated by the Staff, the violations under 
review here collectively represent Severity Level II, and the Staff is seeking the 
standard civil penalty ($8000) for that level of violation (80% of the base civil 
penalty of $10,(00). 

To determine the appropriate severity level for a violation, various examples 
are set forth in eight Supplements to the regulations. The examples potentially 
appropriate to be considered in this proceeding are set forth in Supplement 
VI (Fuel Cycle and Materials Operations) or Supplement VII (Miscellaneous 
Matters). The Staff deems the violations here at issue to fall within Supplement 
VII,1l0 although the Licensee seeks to include the violations within the lowest 
severity level of Supplement VI. 

Other factors may also be taken into account in determining the amount of 
a civil penalty. The tables referenced above take into account "the gravity of 
the violation as a primary consideration and the ability to pay as a secondary 
consideration."111 In addition, the severity levels may be escalated or mitigated 
for various listed factors. The criteria intend to permit the NRC to consider 
each civil penalty case on its own merits and, after considering all relevant 
circumstances, to adjust "the base civil penalty values upward or downward 
appropriately."l12 

I07ThiJ typographical error ~s bier corrc:cted 10 IUd "1nduslrial Users DC Matcrla1." S6 Fed. r.eg. 40,664, 
40,686 (Aug. IS, 1991). 
108 10 C.F.R. Part 2, Appendix C. I V.B, Table lB. 
109 10 C.F.R. Part 2, Appendix C, 1m. 
l1ONotice oCViobtion and Propoocd Imposition oCCivil Penalty, dated March 9,1990,112; Civil Penalty Order, 
dated August 29, 1990, Appendix. at 2; SS Fed. Reg. at 36,37D. 
11110 C.F.R. Part 2, Appendix C, I V.D. The regulations add that it is not NRC', intention 10 put a licensee out 
DC businc:s, through the imposition or civil penalties (NRC relies on orders Cor that pwpose), or to c:ompromise a 
licensee', ability 10 conduct we operations. 
112 10 C.F.R. Part 2, Appendix C, I V.B. Su also JCCtion V D ("Esca1ation DC Enforcement Sanctionsj, where it 
lilies Ibat "c:nf'or=ncnt Ilnctions will normally escalate Cor recurring Iimilar violations." 
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Finally, in reviewing the civil penalty sought to be imposed by the Staff, we 
may determine whether the proposed severity level and penalty are appropriate 
or, alternatively, whether the proceeding should be ~smissed or the penalty 
imposed, mitigated, or remitted. 10 C.F.R. § 2.205(f). We may not increase the 
penalty sought by the Staff. Hurley Medical Center (One Hurley Plaza, Flint, 
Michigan), AU-87-2, 25 NRC 219, 224 (1987). 

B. Severity Levels Governing This Proceeding 

The NRC Staff categorized the two overall violations and their subparts as, 
in the aggregate, a Severity Level IT problem.ll3 On the other hand, the Licensee 
judged the violations collectively (including the one that it admitted) as no more 
than a Severity Level V.1I4 

As set forth in the Staff letter transmitting the Notice of Violation to CfL, 
dated March 9, 1990, the basis for the Severity Level II categorization was 
that the violations "involved falsification of records and willfully providing 
information that was not accurate in all material respects to the NRC by a 
licensee official responsible for the Radiation Safety Program, namely, the 
VP/RSO." In that connection, the regulations define willfulness to include "a 
spectrum of violations ranging from deliberate intent to violate or falsify to and 
including careless disregard for requirements."lIS Among other matters, however, 
the "intent of the violator" is to be taken into account in establishing severity 
levels.ll6 

Thrning to the examples set forth for Severity Level II, under Supplement 
VI (Fuel Cycle and Materials Operations), all either involve excessive radiation 
exposures or relate to deficiencies in the actual conduct of radiographic opera­
tions. None would serve as an example for use in this proceeding. 

Under Supplement VII (Miscellaneous Matters), which is relied upon by the 
Staff, Severity Level II includes two examples that might be applicable here. 
Specifically, in pertinent part 

1. Inaccurate or incomplete infonnation which is provided to the NRC (a) by a 
licensee official because of careless disregard for the canpleteness or accuraey of the 
information • • • • 

2. Incomplete or inacrorate infonnation which the NRC requires be kept by a licensee 
which is (a) incomplete or inaccurate because of careless disregard for the acroraey of the 
information on the part of a licensee official •••• 

113 Staff R>F at 7:1. 
114 Ucensee FOP, • 34, at 3. 
lIS 10 C.F.R. Part 2. Appendix C. § m. 
11614. 
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In contrast, Severity Level m currently includes the following under Supple­
ment VI: 

7.117 Breakdown in the c:mtrol of licensed activities involving a number of violations 
that are related or, if isolated, that are recurring violations that collectively represent a 
potentially significant lack of attention or carelessness toward licensed responsibilities. 

And under Supplement VII, Severity Level m includes, in pertinent part: 

1. Incomplete or inaccurate information which is provided to the NRC (a) because of 
inadequate actions on the part of licensee officials but not amounting to a Severity Level I 
or II violation • • • • 

2 Incomplete or inaccurate information which the NRC requires be kept by a licensee 
which is (a) incomplete or inaccurate because of inadequate actions on the part of licensee 
officials but not amounting to a Severity Level I or II violation • • • • 

The only relevant example provided for Level V, which the Licensee appears 
to deem appropriate, is (for Supplement Vn violations "that have minor safety 
or environmental significance." (No applicable examples appear in Level V of 
Supplement VII.) The Staff indicated that a simple failure to perform an audit as 
required by the license would amount to a Severity Level IV violation.118 There 
are no applicable examples under Severity Level IV of Supplement VI but, in 
pertinent part, Severity Level IV of Supplement VII includes 

1. Incomplete or inaccurate information of more than minor significance which is 
provided to the NRC but not amounting to a Severity Level I, II. or m violation[.] 

2 Wormation which the NRC requires be kept by a licensee and which is incomplete 
or inaccurate and of more than minor significance but not amounting to a Severity Level I, 
II, or m violation[.] 

C. Determination or Severity Level or Proved Violations 

As set forth above, we have determined that the Licensee committed Violation 
I.A.1 (in part) and Violation I.A.2 (admitted). Each of these standing alone 
would appear to constitute a Severity Level IV violation. (If Violation I.A.1 had 
been proved in full, it would have constituted an additional, separate Severity 
Level IV violation.) 

As for Violation I.B, the Staff has demonstrated that the July 21, 1987 audit 
of Mr. Sideras was not performed on that date and that the information provided 
by Mr. Cuozzo by telephone concerning that audit was incorrect The Staff has 

117Whcn the violations in this case occwred,this criterion wu numbered as N8" under Supplement VI, Severity 
LcvclIII. 
118 Cant. ff. Tr. 71, at 23; Tr. 154 (Cant). 
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not proved, however, that Mr. Cuozzo intended to mislead the NRC or to falsify 
the audit report for that date. Nor has the Staff proved a "careless disregard" of 
requirements, for there was no explicit requirement to prepare a report on the 
date of an audit.119 All that the Staff has proved is that the system used by Mr. 
Cuozzo - preparing audit reports some time after the audit had taken place -
was inappropriate for complying with the license requirement. 

We evaluate these proved violations as faIling within the criteria for Severity 
Level Ill. They do not include any of the aspects of willfulness ---: either 
improper intent or a careless disregard of requirements - that would elevate 
these violations to a Level II. They appear rather to be comprehended by 
"inadequate actions" by licensee officials or, alternatively, by a "breakdown 
in the control o(licensed activities" - each constituting a criterion for Level 
Ill. In the words of Mr. Cuozzo, he was "sloppy with [his] paperwork."I20 

On the other hand, because of the demonstrated potential dangers of radio­
graphic operations to the public health and safety and the importance of the 
audit reports to NRC's system of regulation, we view the foregoing violations 
as of a significantly higher level than the "minor safety significance" accorded 
it by the Licensee. There clearly were "inadequate" Licensee actions amounting 
to a "breakdown" in control of licensed activities. 

Accordingly, we rate the violations, in the aggregate, as a Severity Level III 
violation. A civil penalty reflecting that level of severity is to be assessed. 

C'IL previously sought mitigation on the basis of the administrative changes 
that it put into place. Under 10 C.F.R. Part 2, Appendix C, § V.B.2, the 
promptness and extent to which a licensee takes corrective action is a factor 
we may consider in determining the amount of a civil monetary penalty. Here, 
however, C'IL effectuated itS changes only subsequent to the enforcement 
conference in December 1989, almost 2 years after the Staff discovered the 
violations and discussed them with the Licensee in the exit interview. We agree 
with the Staff that the changes were not instituted early enough, and then only 
through Staff influence, for mitigation to be appropriate. Accordingly, we deny 
any mitigation. 

Conclusions of Law 

1. As in part claimed by the NRC Staff, the Licensee commiUed Violation 
I.A.l, but only insofar as it asserts that field audit inspection reports, dated 
July 20, 1987, and July 21, 1987, documenting audits of two radiographers, 
were created by the VP/RSO, and that one audit, on July 21, 1987, was never 

119 See noCe 69.1IIFa. 
IZOTt. SSS (Cuozzo). 
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performed. Contrary to the conclusion of the Staff. a field audit was performed 
on July 20. 1987. 

2. Violation I.A.2 was committed by the Licensee. as claimed by the Staff 
and admitted by the Licensee. 

3. Violation I.B was committed by the Licensee in part, to the extent that the 
VP/RSO incorrectly advised NRC representatives that he personally performed 
the July 21. 1987 audit and the statement was material because it had the 
potential to affect an ongoing NRC review of the matter. The record fails to 
support the allegation that the VP/RSO stated that he "made up" the audit report 
to give the appearance of compliance with the quarterly audit requiremenL 

4. Contrary to the claim of the Staff. the foregoing violations do not 
comprise a Severity Level n violation. inasmuch as they did not involve attempts 
to mislead the NRC. 

5. These violations in the aggregate amount to a Severity Level m violation 
and warrant a base civil penalty of $5000. 

6. The Staff has not sought escalation of the base civil penalty. Mitigation. 
as sought by the Licensee. is not warranted. 

7. Accordingly. a civil penalty of$5000 should be substituted for the $8000 
sought by the Staff and be imposed on and assessed against the Licensee. 

Order 

On the basis of the foregoing opinion. including findings of fact, conclusions 
of law. and the entire record, it is. this 29th day of January 1992. ORDERED: 

1. The Order Imposing a Civil Monetary Penalty. dated August 29. 1990. 
is modified by substituting a civil monetary penalty of $5000 for the $8000 
originally sought by the Order. 

2. A civil penalty of $5000 is hereby assessed against the Licensee. Certified 
Testing Laboratories. Inc. . 

3. This Initial Decision is effective immediately and, in accordance with 10 
C.F.R. § 2.760 of the Commission's Rules of Practice. shall become the final 
action of the Commission forty (40) days from the date of its issuance. unless 
any party petitions for Commission review in accordance with 10 C.F.R. § 2.786 
or the Commission takes review sua sponte. See 10 C.F.R. § 2.786. as amended 
effective July 29. 1991 (56 Fed. Reg. 29,403 (June 27. 1991». 

4. Within fifteen (15) days after service of this Decision. any party may 
seek review of this Decision by filing a petition for review by the Commission 
on the grounds specified in 10 C.P.R. § 2.786(b)(4). The filing of a petition for 
review is mandatory for a party to exhaust its administrative remedies before 
seeking judicial review. 10 C.F.R. §2.786(b)(1). 
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s. The petition for review shall be no longer than ten (10) pages and shall 
contain the information set forth in 10 C.F.R. § 2.786(b)(2). Any other party 
may. within ten (10) days after service of a petition for review. file an answer 
supporting or opposing Commission review. Such an answer shall be no longer 
than ten (10) pages and. to the extent appropriate. should concisely address the 
matters in 10 C.F.R. § 2.786(b)(2). The petitioning party shall have no right to 
reply. except as permitted by the Commission. 

Bethesda, Maryland 
January 29. 1992 
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SACRAMENTO MUNICIPAL UTILITY 
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(Rancho SeeD Nuclear Generating 
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The Commission considers the Environmental Conservation Organization's 
appeal of a Licensing Board order that denied the organization's petition for 
leave to intervene in a proceeding involving an amendment that, if granted, 
would convert the Rancho Seco operating license into a "possession-only" 
license (POL). The Commission finds that the Petitioner has failed, on appeal, to 
demonstrate that it has standing to intervene in the proceeding. The Commission 
therefore directs the Staff, after it makes the findings necessary for the issuance 
of a license amendment, to issue the POL, subject to a two-stage administrative 
stay to allow orderly processing of anticipated judicial challenges to this action. 

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.762) 

The Commission regulations in 10 C.F.R. § 2.762 apply only to appeals from 
"initial decisions," i.e., decisions of a licensing board that dispose of a major 
portion of, or conclude, the proceeding before that board, such as a decision to 
grant, suspend, revoke, or amend a license. 
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REGULATIONS: INTERPRETATION (10 C.F.R. § 2.714a) 

The Commission's regulations in section 2.714a allow for an immediate 
appeal from decisions granting and/or denying in whole a petition for leave 
to intervene. 

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.714a) 

Section 2.714a contains a completely different provision for appeal than 
section 2.762. Section 2.762(b) provides that the brief in support of the notice 
of appeal may be filed within 30 days of the notice of appeal. Section 2.714a 
requires the appellant's brief to be submitted with the notice of appeal, within 
10 days of the Licensing Board's decision. 

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.714a) 

When the Commission adopted 10 C.F.R. §2.714a, it contemplated Jess 
stringent requirements for briefs filed under section 2.714a because these briefs 
must be filed in a shorter time frame and - presumably - will address much 
narrower issues than an appeal from the final decision of an entire licensing 
process. 

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.762) 

While there is a clear benefit to the reviewing body in having the assistance 
of the items specified in 10 C.F.R. § 2.762 - such as a Table of Contents and 
a table of cases - in the brief submitted, the Commission does not find that 
these items are required under its rules. 

REGULATIONS: INTERPRETATIONS (PLEADINGS) 

Prior Commission case law requires that all briefs - including those filed 
under 10 C.F.R. § 2.714a - shall contain a "statement of the case" or "statement 
of facts" including "an exposition of that portion of the procedural history of 
the case related to the issue or issues presented by the appeal." p"ublic Service 
Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-388, 5 NRC 640, 
641 (1977). However, the Commission can exercise its discretion and waive 
that requirement on occasion. 
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REGULATIONS: INTERPRETATION (PLEADINGS) 

All parties who appear before the Commission "bear full responsibility for 
any misapprehension of [their] position caused by the inadequacies of [their] 
brief .••• " Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units 
1 and 2), ALAB-666, 15 NRC 277, 278 (1982). 

RULES OF PRACTICE: INTERVENTION PETITIONS 

NRC regulations provide that "[a]ny person whose interest may be affected 
by a proceeding and who desires to participate as a party to [the] proceeding" 
should file a petition to intervene setting forth that interest and the "possible 
effect of any order that may be entered in the proceeding on the petitioner's 
interesL" 10 C.F.R. § 2.714(a) and (d). 

RULES OF PRACTICE: STANDING TO INTERVENE 

The NRC has "long held that judicial concepts of standing will be applied 
in determining whether a petitioner has sufficient interest in a proceeding to be 
entitled to intervene as a matter of right under section 189 of the Atomic Energy 
ACL" Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), 
CLI-83-2S, 18 NRC 327, 332 (1983). 

RULES OF PRACTICE: STANDING TO INTERVENE 

The NRC has held that, in order to satisfy "judicial" standing, a petitioner 
must demonstrate that it could suffer an actual "injury in fact" as a consequence 
of the proceeding and that this interest is within the ''zone of interests" to be 
protected by the statute under which the petitioner seeks to intervene. See, e.g .• 
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-8S-2, 
21 NRC 282, 316 (1985). 

NEPA: SCOPE OF INTERESTS PROTECTED 

It is true that NEPA does protect some economic interests; however, it only 
protects against those injuries that result from environmental damage. 

NEPA: SCOPE OF INTERESTS PROTECTED 

A petitioner's loss of employment that results directly from a licensee's 
decision not to operate a nuclear facility and that does not result in environmental 
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damage, does not fall within the "zone of interests" protected by NEPA and 
cannot support a petitioner's standing to challenge the agency's action. 

RULES OF PRACTICE: STANDING TO INTERVENE 

There is Commission precedent for rejecting an assertion of "informational 
interests" as grounds for standing. Edlow international Co. (Agent for the 
Government of India on Application to Export Special Nuclear Material), CLI-
76-6, 3 NRC 563, 572 (1976). 

NEPA: SCOPE OF INTERESTS PROTECTED 

"Interest" means an interest affected by the outcome of the proceeding, not 
an interest in the proceeding. 

RULES OF PRACTICE: STANDING TO INTERVENE 

A petitioner seeking to intervene cannot demonstrate standing simply by 
asserting a loss of information if it is not allowed to participate in a proceeding. 

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.788(e» 

The NRC's stay procedures apply only when there is an order in existence 
to be stayed. If there is no order in existence to be stayed, the proper motion is 
a motion to hold in abeyance. 

MEMORANDUM AND ORDER 

This matter is before the Commission on an appeal by the Environmental 
Conservation Organization ("ECO") from an order by the Atomic Safety and 
Licensing Board ("Licensing Board'') wholly denying its petition for leave 
to intervene in a proceeding involving an amendment to the Rancho Seco 
operating license. The prpposed amendment would allow the Sacramento 
Municipal Utility District ("SMUD"), the Licensee, to possess both the reactor 
and its nuclear fuel but would remove SMUD's authority to operate the Rancho 
Seco facility - in essence converting the operating license into a so-called 
''possession-only'' license (''POL''). The Licensing Board found that ECO did 
not have standing to intervene in the proceeding and that its proposed contentions 
were not in accordance with our directions for proceedings of this nature. ECO 
challenges these findings and, in addition, alleges that the Licensing Board 
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denied it "due process" in the proceeding below. The NRC Staff and SMUD 
have responded in opposition to the appeal. 

After due consideration, we find that the Petitioner has failed to demonstrate 
on this appeal that it has standing to intervene in the proceeding. Petitioner also 
recently moved for a stay of the issuance of the POL pending disposition of 
this appeal. In view of our resolution of this matter, that motion is now moot. 
However, in order to permit orderly processing of anticipated judicial challenges 
to this action, we have directed the Staff to institute a two-stage administrative 
stay, after it has made the findings necessary for issuance of the POL. 

I. FACTUAL BACKGROUND 

In June 1988, SMUD's ratepayers adopted a public referendum directing 
SMUD to cease operations at Rancho Seco. On April 26, 1990, SMUD applied 
for an amendment to the Rancho Seco operating license that would authorize 
only the "use and possession" of the facility, not its operation. This type of 
amended license is generally termed a possession-only license or POL. The NRC 
Staff published a corrected notice of the requested amendment in the Federal 
Register and proposed to issue the amendment on an immediately effective basis 
following a finding of "no significant hazards considerations." SS Fed. Reg. 
41,280 (Oct. 10, 1990). 

On November 8, 1990, ECO filed a petition to intervene and a request 
for a hearing in addition to comments opposing the proposed finding of "no 
significant hazards considerations," and the Staff and SMUD filed opposition 
to ECO's petition and comments. On January 30, 1991, we referred the matter 
to the Licensing Board for further proceedings in accordance with our Rules 
of Practice. See S6 Fed. Reg. 6691 (Feb. 19, 1991). The Licensing Board 
invited ECO to file a response to the Staff's and SMUD's pleadings and ECO 
filed such a response o~ March 4, 1991. In the interim, in a similar case 
involving the Shoreham nuclear power plant, we issued guidance regarding 
the admissibility of contentions directed at challenging a Staff decision not to 
prepare an Environmental Impact Statement ("EIS'') for actions of the sort under 
consideration here. See Long Island Lighting Co. (Shoreham Nuclear Power 
Station, Unit 1), CLI-914, 33 NRC 233, 237 (1991) ("Shoreham, CLI-914"). 

On April 15, 1991, by agreement of the parties, ECO filed additional affidavits 
supporting its petition. Also on April 15, ECO filed a document that it termed 
a "Further Amendment" to its petition. The Staff and SMvD moved to strike 
this pleading, alleging that they had not consented to this filing and that it 
constituted an unauthorized "rebuttal" or "reply" pleading not allowed by our 
Rules of Practice. 
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On May I, 1991, the Licensing Board issued a Memorandum and Order on 
the petition to intervene. LBP-91-17, 33 NRC 379 (1991). After reviewing the 
filings bef~ it, the Licensing Board found that it could not determine whether 
ECO had demonstrated standing to intervene in the proceeding. However, the 
Licensing Board believed that it would be assisted in determining ~e issue of 
standing by reviewing proposed contentions addressing the issues ECO wished 
to litigate. A~cordingly, the Licensing Board directed ECO to file proposed 
contentions by June 3, 1991, and scheduled a prehearing conference to review 
the issue of standing for June 25, 1991. 

In LBP-91-17, the Licensing Board provided several specific directions to 
ECO. First, the Licensing Board specifically stated that "Cn]o further filings 
[after the June 3d date] will be permitted absent specific leave of the Board." 
LBP-91-17, 33 NRC at 392. Second, the Licensing Board reminded ECO to "pay 
particular heed" to our directio,ns describing admissible contentions regarding 
the lack of proposed EIS in Shoreham, CLI-91-4, supra, and to our rulings in 
previous Shoreham cases that the scope of any EIS ordered would be limited 
to alternative methods of decommissioning, not alternatives to the decision to 
decommission. LBP-91-17, 33 NRC at 392-93. Third. the Licensing Board 
agreed that ECO's "Further Amendment" constituted an unauthorized reply to 
the responses to the petition and ordered the pleading stricken. /d. at 381 n.3. 

ECO filed twenty-five proposed contentions on June 3, 1991, as directed. 
On June 10, 1991, ECO filed an additional set of six contentions. Both the 
Staff and SMUD responded in opposition to both sets of proposed contentions. 
In addition, the Staff moved to strike the second set of proposed contentions 
as untimely because these contentions were not filed within the time limits 
established by the Board's instructions in LBP-91-17. SMUD supported the 
Staff's motion but also requested that the Licensing Board rule on the additional 
contentions and dismiss them. 

After reviewing the proposed contentions and the transcript of the prehearing 
conference, the Licensing Board dismissed the proceeding. See LBP-91-30, 
34 NRC 23 (1991). Initially, the Licensing Board ruled that ECO's first set 
of contentions did not satisfy the directions contained in Shoreham, CLI-91-4, 
and in our earlier rulings. See LBP-91-30, 34 NRC at 26-27. Moreover, the 
Licensing Board found that ECO's second set of proposed contentions were 
untimely, i.e., filed outside the deadlines established in LBP-91-17, and that 
ECO had made no attempt to satisfy the five factors required for accepting late­
filed contentions, found in 10 C.F.R. § 2.714(a)(I)(i)-(v). See LBP-91-30, 34 
NRC at Zl. Finally, the Licensing Board found that ECO had failed to establish 
standing. See id. at 27-28. 
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II. ARGUMENTS OF PARTIES 

Ji.. ECO's Arguments on Appeal 

On appeal, ECO argues that (1) it has standing to intervene in the license 
amendment proceeding; (2) the Licensing Board erred in dismissing its first 
set of proposed contentions; and (3) the Licensing Board ("ASLB'') deprived 
it of due process by its procedurnl rulings and by dismissing the second set of 
proposed contentions. First, ECO argues that it demonstrated standing to inter­
vene through its "informational interests" in an EIS and through its members' 
economic interest in employment at the plant, Appeal at 1-4. Moreover, ECO 
argues that the ASLB erred in finding that ECO had only a "general interest" 
in the proceeding, not a specific injury," Id. at 7-9. 

Second, ECO argues that the ASLB erred in finding that any EIS need not 
consider the option of ''resumed operation" of Rancho Seco, id. at 4-5; in its 
characterization of ECO's contentions as directed solely at that issue, id. at 5-6; 
in finding that the NRC's Generic Environmental Impact Statement ("GElS") for 
decommissioriing, NUREG-0586 (1988), was applicable to the Rancho Seco's 
proposed decommissioning, id. at 6-7; and in requiring that ECO's NEPA 
contentions be filed before SMUD had filed its environmental reporL Id. 
at 9. 

Finally, ECO argues that it was deprived of "due process" in the proceeding 
below because the ASLB issued its decision in LBP-91-30 before ECO had 
a chance to address arguments presented in two Staff pleadings that were not 
served on it, id. at 10-11; because the ASLB erred in striking the ''Further 
Amendment" filed on April 15, 1991, id. at 11-12; because the ASLB struck 
the proposed contentions filed on June 10, 1991, as being untimely filed, and 
because the ASLB - according to ECO - dismissed the first set of proposed 
contentions without a specific discussion of each one, id. at 9-10. 

B. The Starr's and SMUD's Responses 

In response, the Staff and SMUD argue that ECO has not demonstrated 
standing to intervene because (1) prior Commission precedent has eliminated 
"informational interests" as a basis for standing, citing Ed/ow International Co. 
(Agent for the Government of India on Application to Export Special Nuclear 
Material), CLI-76-6, 3 NRC 563, 572 (1976), and because case law holds that 
ECO's members' interests in employment at the facility cannot support standing 
because those interests were not germane to ECO's organizational purpose, 
citing Hunt v. Washington Apple Advertising Comm'n, 432 U.S. 333, 343 (1977). 

Next, the Staff and SMUD argue that the Licensing Board correctly applied 
the Commission's Shoreham rulings when the Board held that any environmental 
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review of the proposed early decommissioning of Rancho Seco need not 
review alternatives to the decision not to operate the facility; instead whatever 
environmental filings were required need only address alternative methods of 
decommissioning. Therefore, they argue that the Licensing Board correctly 
dismissed the first set of proposed contentions because they were solely directed 
toward obtaining an EIS analyzing "resumed operation" or "mothballing" as an 
alternative to decommissioning. In this regard, they argue that the Commission 
has already held that the GElS wiII apply to nuclear plants that are prematurely 
decommissioned. Additionally, the Staff argues that ECO has failed to brief why 
its contentions were improperly denied. See NRC Staff Response at 24, n.l0. 

Finally, the Staff and SMUD argue that ECO was not prejudiced by its lack 
of opportunity to respond to two pleadings that were not served upon it; that 
the Licensing Board correctly struck the "Further Amendment" as an improper 
''rebuttal" argument; and that the Licensing Board correctly rejected the second 
set of proposed contentions because LBP-91-17 expressly provided that there 
would be no filings made after the ASLB's established deadline without specific 
leave of the Board. 

m. ANALYSIS 

A. Sufficiency of ECO's Brief 

First, we must address the Staff's and SMUD's ("respondents") arguments 
that ECO's brief is in violation of our Rules of Practice. See Staff Brief at 
20 & n.9; SMUD Brief at 13 & n.17. Respondents argue that ECO's Brief is 
in violation of 10 C.F.R. § 2.762(d) which requires that all appellate briefs "in 
excess of ten (10) pages must contain a table of contents, with page references, 
and a table of cases (alphabetically arranged), statutes, regulations, and other 
authorities cited, with references to the pages of the brief where they are cited." 
10 C.F.R. § 2.762(d). ECO failed to include these tables in its brief. 

However, section 2.762 - on its face - applies only to appeals from "initial 
decisions," i.e., decisions of a licensing board that dispose of a major portion 
of, or conclude, the proceeding before that board, such as a decision to grant, 
suspend, revoke, or amend a license. All the cases cited by the respondents in 
their briefs, supra, were decisions of that nature. Instead, this matter is before 
the Commission under 10 C.F.R. § 2.714a, which allows an immediate appeal 
from decisions granting and/or denying in whole a petition for leave to intervene. 
This section contains a completely different provision for appeal in that while 
section 2.762 provides that the brief in support of the notice of appeal may 
be filed within 30 days of the notice of appeal (10 C.F.R. § 2.762(b», section 
2.714a requires the appellant's brief to be submitted with the notice of appeal, 

54 



within 10 days of the Licensing Board's decision. When we adopted section 
2.714a, we contemplated less stringent requirements for briefs filed under section 
2.714a because these briefs must be filed in a much shorter time frame and­
presumably - will address much narrower issues than an appeal from the final 
decision of an entire licensing process. I Therefore, while there is a clear benefit 
to the reviewing body in having the assistance of the items specified in section 
2.762 - with a corresponding benefit to the writer of the brief - and while 
organizing the pleading in· this fashion also provides a discipline in assisting 
brief writers to organize their thoughts and ideas clearly, we do not find that it 
is required under our rules.2 

B. Petitioner's Standing 

1. Introduction 

In its appeal, Petitioner argues that it has two alternative bases for standing 
to pursue this matter. First, Petitioner argues that it has standing based upon its 
members' loss of employment at Rancho Seco. Second, Petitioner argues that it 
has standing as an organization because the agency's failure to issue an EIS has 
deprived it of the opportunity to participate in the EIS process. We find that the 
Licensing Board correctly ruled that neither alleged injury provided Petitioner 
with standing in this matter.3 

I Moreover, section '1.762 was omiued in adopting our new appcllate proccdutcs, see 56 Fed. Reg. 29,403, 29,408 
(June n, 1991). although it was retained under the interim appellate rules. S •• 55 Fed. Reg. 42.944 (Oct. 24, 
1990). Meanwhile, section '1.7140 WlS retained essentially unchanged. Su 56 Fed. Reg. at 29,408. Thus, we 
hive always envisioned section 2.714a·u standing alone. 
20ur prior COIC law requires that all briefs - including those filed under section 2.714a - shall contain a 
"ltItemcnt of the clSe" or "ltItemcnt of facts" including "an exposition of that portion of the procedural history 
of the CIIC related to the issue or issues presented by the appeal." Public S.rvic. Co. o/OkJaJto_ (Black Fox 
Station, Units 1 and 2), ALAB.388, 5 NRC 640, 641 (1977). In this calC, Petitioner clearly failed to provide 
us with this information in its brief. However. we have detcnnined to exercise our discretion and Wlive that 
requirement on this occasion. We remind all parties who appear before US that they "bear full responsibility for 
any possible misapprehension of [their) position caused by the inadequacies of [their) brief •••• " WircOIlSU. 
Electric Power Co. (Point Beach Nuclear Plant. Units 1 and 2). ALAB·666. 15 NRC Z77. 278 (1982). 
3 Before the Licensing Board. Petitioner also ISserted that it could suITer additional injuries if: (I) SMUD took 
action under the POL to dismantle the plant or allow it to deteriorate and then changed its mind and decided to 
"resume operation" without adequately restoring the plant to its current condition; (2) SMUD took action under 
the POL to make "resumed cpcration" impossible, resulting in both a shortage of electrical power and increased 
environmental pollution from replacement enetgy sources for Petitioner's members; and (3) SMUD WlS allowed 
to decommission the flcility without filing a dccanmissioning plan under 10 C.F.R. § 50.82. The Licensing Board 
found that those asserted injuries did not provide Petitioner with ItInding to challenge the POL. Su g.""ally 
LBP·91·17, 33 NRC It 387·90. Because Petitioner docs not challenge those rulings on appeal, we do n~ address 
themhcrc. 

55 



2. Criteria Required to ESlilblish SlIlnding 

Section 189(a) of the Atomic Energy Act provides that the Commission shall 
"grant a hearing upon the request of any person whose interest may be affected 
by the proceeding, and shall admit such person as a party to the proceeding." 
42 U.S.C. § 2239(a). Accordingly, NRC regulations provide that "[aJny person 
whose "interest may be affected by a proceeding and who desires to participate 
as a party to [the] proceeding" should file a petition to intervene setting forth 
that interest and the "'possible effect of any order that may be entered in the 
proceeding on the petitioner's interest." 10 C.F.R. § 2.714(a) and (d). 

"We have long held that judicial concepts of standing will be applied in 
determining whether a petitioner has sufficient interest in a proceeding to be 
entitled to intervene as a matter of right under section 189 of the Atomic Energy 
Act." Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I), 
CLI-83-25, 18 NRC 327,332 (1983). In order to satisfy ""judicial" standing, we 
have held that a prospective petitioner must demonstrate that it could suffer an 
actual ""injury in fact" as a consequence of the proceeding and that this interest 
is within the ""zone of interests" to be protected by the statute under which the 
petitioner seeks to intervene. See" e.g .• Metropolitan Edison Co. (Three Mile 
Island Nuclear Station, Unit I), CLI-85-2, 21 NRC 282, 316 (1985); Portland 
General Electric Co. (Pebble Springs Nuclear Power Plant, Units 1 and 2), CLI-
76-27, 4 NRC 610, 613-14 (1976); Edlow International. CLI-76-6, supra, 3 
NRC at 572; see generally Lujan v. National Wildlife Federation, _ U.S. __ 
110 S. Ct. 3177, 3185-86 (1990). 

3. Petitioner's Economic-SlIlnding Argument 

The Licensing Board correctly dismissed Petitioner's economic-standing ar­
gument based upon its members' Joss of employment at Rancho Seco. Peti­
tioner argued that SMUD had been allowed to close Rancho Seco and initiate 
decommissioning activities without being required to perform an environmental 
re~iew, and that these actions caused its members to lose their employment. 
The Licensing Board held that this injury was not within the scope of interests 
protected by NEPA. LBP-91-17, 33 NRC at 390-91. 

It is true that NEPA does protect some economic interests; however, it only 
protects against those injuries that result from environmental damage. For 
example, if the licensing action in question destroyed a woodland area, those 
persons who would be deprived of their livelihood in a local timber industry 
could assert a protected interest under NEPA. See. e.g .• Jersey Central Power 
and Ught Co. (R>rked River Nuclear Generating Station, Unit I), ALAB-139, 6 
AEC 535 (1973) (marina operators have standing under NEPA to complain of 
the introduction of shipworms in the vicinity of their business, resulting from 
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the operation of a nuclear power plant); Pacific Gas and Electric Co. (Diablo 
Canyon Nuclear Power Plant. Units 1 and 2), ALAB-223, 8 AEC 241 (1974) 
(commercial fisherman has standing under NEPA to complain of the discharge 
of cooling water that may affect his catch). 

Here, however, as the Appeal Board stated on an earlier occasion, Petitioner's 
members' loss of employment was not "occasioned by the impact that the 
[agency action] would or might have upon the environment" Tennessee 
Valley Autlwrity (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 
NRC 1418, 1421 (1977), quoting Long Island Lighting Co. (Jamesport Nuclear 
Power Station, Units 1 and 2), ALAB-292, 2 NRC 631, 640 (1975) (Opinion 
of Mr. Rosenthal). Instead, the loss of employment results directly from 
SMUD's decision not to operate the facility, not from any environmental 
damage. 'Therefore, Petitioner's members' loss of employment at Rancho Seco 
itself does not fall within the "zone of interests" protected by NEPA and cannot 
support Petitioner's standing to challenge the agency's action. 

4. Petitioner's Informational-Standing Argument 

Petitioner asserts that it has standing to contest the proposed amendment 
because it will sufTer an injury to its "informational interests" if it is not allowed 
to participate in the EIS process. This alleged injury has two aspects: first, the 
injury of being deprived of the right to comment on the EIS; and second, the 
injury of being deprived of information to disseminate because of the lack of 
an NRC-prepared EIS. See LBP-91-30, 34 NRC at 27-28. The Licensing Board 
found that these injuries were not sufficient to establish standing by themselves 
because they constituted a "general interest" in the proceeding, not a "specific 
injury." Id. at 28. 

This decision was consistent with prior Commission precedents. We have al­
ready rejected the assertion'of "informational interests" as grounds for standing. 
Edlow International, supra. Because that case is closely analogous to the case 
at bar, a brief review of that case and our holding there is in order at this time. 

In Edlow, we reviewed two applications for licenses to export "special nuclear 
material" intended as fuel for the Tarapur Atomic Power Station in India. 
Three organizations4 petitioned for leave to intervene and requested hearings 
regarding these proposed licenses. See generally id., CLI-76-6, 3 NRC at 565-
68. The petitioners asserted "institutional" interests based upon alleged injuries 
that could result to their informational and educational activities in addition to 
"representational" interests that derived from alleged injuries to the individual 
members of the ~rganizations. Id. at 572. 

41be Natural Resowt:eS Defense Council. the Siem Club. and the Unim of Cmcerned Scien1ists. Su 3 NRC at 
S6S, 
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The organizational interests asserted by the Ed/ow petitioners were almost 
identical to the organizational interests asserted by ECO in this case. The Ed/ow 
petitioners asserted an interest in "'disseminating information' and 'promoting' 
wise use of technology and resources and the development of sound energy 
policy." [d. Moreover, the Ed/ow "[p]etitioners allege[d] that a 'failure 
of the Commission to carry out relevant analyses of the risks posed by the 
pending proceedings impairs petitioners' ability to fulfill their information and 
educational functions ••• :" [d. 

The interests asserted in ECO's organizational charter appear to be no dif­
ferent. See Articles of Incorporation of Environmental Resources and Conser­
vation Organization ("Art. Incorp."), attached to Petitioner's Reply of March 
4, 1991. See generally LBP-91-17, 33 NRC at 382. For example, ECO seeks 
"[t]o provide accurate technical and financial information about energy supply 
and demand in California in the years to come •••• " Art. Incorp. at 1. ECO 
also seeks "[t]o provide expert and objective information about safety and en­
vironmental issues concerning nuclear energy in general and the Rancho Seco 
Nuclear Generating Station in particular • • . :' [d. at 2. Finally, ECO seeks 
"[t]o provide factual information to specific parties or organizations . . . and 
to petition the [NRC] to accept and consider information this organization can 
provide in its deliberations •••• " [d.' 

We found that the Ed/ow petitioners had failed to demonstrate that they had 
standing to intervene as a matter of right and that while the Ed/ow petitioners 
were "interested" in the proceeding, they had failed to demonstrate an "interest" 
affected by the outcome of the proceeding, i.e., they had failed to demonstrate 
that they could be harmed by the actual grant or denial of the license itself. 
Thus, we were 

hard pressed to see how petitiooen' desire to have the Commission carry out relevant analyses 
(a concern directed not to the granting or denial oC a paniaiIar license, but to the process 
oC Commissioo action) is an "interest [which] may be affected by the proceeding." In our 
view, the tenn "proceeding" can only be interpreted to mean the outcome 00 the merits oC 
the license. This is clear Crom the language oC the license. This is clear Crom the initial 
language oC Sectioo 189(a) which speaks oC proceedings "Cor the granting (etc.) oC any 
license •••• " 

'It is clear lhat l'I:titione%" Articles of Incotporation are a "IhirIcenth" hour or "after-the-fact" creation, drawn 
up specifically for the purpose of csublishing "informational standing." ECO filed ill! petitioo to intavene and 
request for hearing 011 Novembe% 8, 1990. However, Eoo', Articles of InCOlpOration are dated 011 Iammy 10, 
1991. The affidavit of Mr. Rossin, ECO'. president, describes these Articles IS "pending," presumably before 
the appropriate agency of the state of California. See Rossin Affidavit (April 12, 1991) amelted to l'I:titioner'. 
pleading of April IS, 1991. 

58 



3 NRC at 572. Accordingly, we concluded that "[p]articipation in a hearing is 
not an end in itself, but must be related to an issue - in this case, grant or 
denial of a license." [d. at 574. 

Our analysis is the same here. ECO claims to be "interested" in the 
proceeding because it wishes to "disseminate information" regarding the need 
for future energy sources in California. However, this interest is not an "interest 
affected by the proceeding" itself, i.e., it is not an injury caused by the grant or 
denial of the proposed license amendment. Instead, ECO simply alleges before 
us that it will not be able to perform its "informational" activities unless it is 
allowed to "participate" in the EIS process, i.e., unless the Commission "carries 
out its relevant analyses," id. at 572. As in Edlow, we find that this "interest" 
is not sufficient to confer standing on ECO as a matter of right. 

Before the Licensing Board, Petitioner relied heavily upon Competitive 
Enterprise Institute v. National Highway Traffic Safety Administration, 901 
F.2d 107 (D.C. Cir. 1990), for the proposition that "[o]rganizational standing 
is established whenever the agency's action interferes with the organization's 
informational purposes to the extent that it interferes with the organization's 
activities." Petition at 23. See generally LBP-91-17, 33 NRC at 382-86, 391-
92. While Petitioner does not cite that case in its brief on appeal, it does raise 
that argument. See Petitioner's Brief at 2-3. However, we not only find that the 
Competitive Enterprise decision is inapposite but also that its validity has been 
severely compromised by a more recent decision by that same court. 

The Competitive Enterprise Court found that "a right to specific information 
under NEPA has so far been recognized for standing purposes only when the 
information sought relates to environmental interests that NEPA was designed 
to protect." 901 F.2d at 123 (citations omitted, emphasis in original). "We find 
that there is a critical difference between seeking an EIS for the purpose of dis­
seminating information about potential environmental harm and seeking an EIS 
as a vehicle for obtaining and disseminating information on a nonenvironmentaI 
issue." Id. A subsequent decision has indicated that the "informational stand­
ing" concept implicitly endorsed by the Competitive Enterprise Court requires 
an allegation that the requested information relates to specific environmental 
issues with a direct impact on the petitioner. City of Los Angeles v. NllTSA. 
912 F.2d 478. 495-98 (D.C. Cir. 1991). 

However, ECO makes no such allegation in this appeal. Instead, we find 
only a generalized allegation that if the NRC issues a POL without preparing 
an EIS 

EeOl's] and its memben' rights to panicipale in the development and consideration of the 
FEIS, to have access to the information made available through that EIS, and to be assured 
by the existence of that FEIS that the Commission has taken the required "hard look" at the 
proposal to decommission would all have been denied. 
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Petitioner's Brief at 2-3. Moreover, the allegation is supported only by Pe­
titioner's Articles of Incorporation, issued at the "thirteenth hour," well after 
the start of this proceeding, and clearly written with the Competitive Enterprise 
guidelines in mind. See note 5, supra. 

This vague, generalized allegation supported only by the "after-the-fact" 
action is insufficient to satisfy the requirements of Competitive Enterprise. 
We read that decision to require an allegation that the organization has been 
denied access to information relating to a specific environmental issue with 
particular application to petitioner, not just that petitioner has been denied access 
to "environmental information" in general that has no specific impact on the 
petitioner. Furthermore, that "impact" or "application to the petitioner" must be 
based upon an established organizational purpose, not some justification drawn 
up after the fact to satisfy required guidelines not met in the original petition. 
Otherwise, as the Licensing Board noted, petitioner would have standing to 
intervene "with regard to any other power reactor," LBP-91-30, 34 NRC at 28, 
based upon any post hoc rationalization that could be devised by an ingenious 
mind. We do not think the Competitive Enterprise Court intended such a result 
We certainly would not permit such a result with regard to intervention in our 
licensing proceedings. 

Moreover, even if the Competitive Enterprise Court had intended such a 
result, that decision has been significantly undermined by the recent decision in 
Foundation on Economic Trends v. Lyng, 943 F.2d 79 (D.C. Cir. 1991). The 
Lyng Court reviewed the concept of "informational standing," 943 F.2d at 83-
84, and concluded that "we have never sustained an organization's standing in 
a NEPA case solely on .the basis of 'informational injury,' that is, damage to 
the organization's interest in disseminating the environmental data an impact 
statement could be expected to contain." 943 F.2d at 84 (emphasis added). 
The Lyng Court reached the logical conclusion that such a provision "would 
potentially eliminate any standing requirement in NEPA cases, save when an 
organization was foolish enough to allege it wanted the information for reasons 
having nolbing to do wilb the environment." [d. 

Additionally, the Lyng Court observed that "[i]t was not apparent" how 
the concept of "informational standing" was different from the concept of 
generalized "interest" in a problem that the Supreme Court had found insufficient 
for standing in Sierra Club v. Morton. 405 U.S. 7Z1, 739 (1972). Furthermore, 
the Lyng Court could find no difference between the concept of "informational 
standing" for an organization and "informational standing" for an individual. 
another concept that the Supreme Court had found insufficient to support 
standing. United States v. Richardson. 418 U.S. 166. 176-80 (1974). Finally, 
the Lyng Court found that such a concept "exists day in and day out whenever 
the federal agencies are not creating information a member of Ibe public would 
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like to have." 943 F.2d at 8S (emphasis added). The Lyng Court found that this 
could allow 

a prospcc:tive plaintiff [to] bestow standing upal itself in every case merely by requesting 
the agency to prepare [an EIS), which in tum would prompt the agency to engage in "agency 
actial" by failing to honor the request. 

Id. at 8S. In sum, we find that the Competitive Enterprise decision does not 
support Petitioner's standing to challenge the proposed Rancho Seco POL and 
that even if it did support such an argument, it would be of questionable value.1i 

C. Petitioner's Request for a Stay of the POL 

On December 3, 1991, Petitioner filed a pleading asking that we "stay" 
issuance of the POL pending our resolution of this appeal. As we noted on 
a similar occasion, our stay procedures do not apply to a situation in which 
there is no outstanding order to "stay." See Long Island Lighting Co. (Shoreham 
Nuclear Power Station, Unit 1), CLI-91-8, 33 NRC 461, 468 (1991) C'Shoreham, 
CLI-91-8j. See 10 C.F.R. § 2.788(e). Thus, we consider this a request for an 
"anticipatory" stay or a "motion to hold in abeyance." Id. In view of the fact 
that we have resolved this mauer, that request is now mooL 

Petitioner also requested an administrative stay to allow orderly processing 
of an anticipated request for a judicial stay of the POL. We have granted similar 
requests in similar situations. See Shoreham, CLI-91-8, 33 NRC at 471-72. 
We hereby direct the Staff to enter a two-stage administrative stay of the POL 
similar to that it issued in the Shoreham decision, supra. See S6 Fed. Reg. 
28,424,28,426 (June 20, 1991). When the Staff issues the POL, it shaU stay the 
effectiveness of the amendment for 10 working days. If Petitioner files a petition 
for review and a motion for a judicial stay within thal time with a United Stales 
Court of Appeals, the Staff shall extend the administrative stay for an additional 
10 working days.' 

liBccause _ find lhat ECO hu failed to clcmonstrale standing on \his appeal, _ do not teach Ihe oIher issues 
nised. We note lhat ECO alleges lhat !he Licensing Board improperly excluded various &tIDding arguments by 
IIriking lOme m ita pleadings. JlO'A'eYeI'. ECO has not been prevented from niling Illy &tIDding arguments on 
\his appeal. 
'We nmind Ihe parties lhat "[m]ajor dismantling IIId Dlher activities lhat constitute decommissioning under 
Ihe NRC". regulationa must await NRC approval 0( a decanmissioning pIan." Su LD", IzlaIId U,IolUI, Co. 
(ShordIIDI Nuclear Power Station, Unit 1), Cll·91·2, 33 NRC 61, 73 n.5. 0991). 

PuD\lIDt to ita normal pnctice, Ihe Staff shcu1d also review all m Petitioner'. propaced contentiOlllllld .atisfy 
itaelf wilh regard to Illy .ppIicable IIId c!iscemable safety or cmironments1 issues conUined !herein prior to issuing 
lhePOL. 
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IV. CONCLUSION 

In conclusion, we hereby find that (1) Petitioner has failed to demonstrate 
that it has standing to challenge the proposed POL amendment on this appeal; 
(2 ) the Staff may issue the POL when it makes the findings necessary for the 
issuance of the license amendment; and (3) the Staff should include a two-stage 
administrative stay in the POL when it is issued. 

Commissioner de Planque did not participate in this matter. 
It is so ORDERED. 

Dated at Rockville, Maryland 
this 6th day of February 1992. 

For the Commissions 

SAMUEL J. CHILK 
Secretary of the Commission 

8 Commissioner Remiclc was not present for the affirmation of this Order; if he had been present, he would have 
approved iL 
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C~e as 35 NRC 63 (1992) CU·92·3 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of 

COMMISSIONERS: 

Ivan Selin. Chairman 
Kenneth C. Rogers 
James R. CurtIss 
Forrest J. RemIck 
E. Gall de Planque 

GEORGIA POWER COMPANY. et sl. 
(VogUe Electric Generating Plant. 

Units 1 and 2) 

Docket Nos. 50-424-0LA 
50-425·0LA 

February 12. 1992 

The Commission considers the Petitioner's appeal of a licensing board 
decision dismissing its contentions and denying its petition to intervene on 
amendments to operating license requirements pertaining to emergency diesel 
generators. The Commission dismisses the appeal for the Petitioner's failure 
to file a brief supporting its appeal; however, certain technical issues related 
to operation of the diesel generators are referred to the NRC Staff for further 
review. 

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 

Participants in NRC proceedings, whether acting pro se or represented by 
counsel, are expected to become familiar with the applicable rules of practice. 
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RULES· OF PRACTICE: CONTENTIONS (APPEALABILITY OF 
DISMISSAL) 

Appeals from a licensing board order having the effect of dismissing all of 
a prospective party's contentions and denying intervention lie under 10 C.P.R. 
§2.714a. 

RULES OF PRACTICE: BRIEFS 

The necessity of a brief supporting an appeal has long been emphasized in 
the NRC's appellate practice; mere recitation of a party's prior position in the 
proceeding and its general dissatisfaction with the outcome of the proceeding is 
no substitute for a brief that identifies and explains the errors of the licensing 
board in its order below. 

RULES OF PRACTICE: LICENSING BOARD REFERRAL OF 
ISSUES TO STAFF 

If a licensing board believes from its involvement in a proceeding that serious 
safety issues remain to be addressed, in circumstances in which the remaining 
intervenor has been dismissed, the board may refer any outstanding concerns to 
the NRC Staff for appropriate action. . 

NUCLEAR REGULATORY COMMISSION: HEALTH AND SAFETY 
RESPONSIBILITY 

If an adjudicatory proceeding is terminated, the Commission may refer 
remaining safety issues of potential concern to the NRC Staff for review pursuant 
to the Commission's general supervisory authority and responsibility for safety 
matters. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

On May 25, 1991, Georgians Against Nuclear Energy (GANE) filed an 
appeal from the Atomic Safety and Licensing Board's Memorandum and Order, 
LBP-91-21, 33 NRC 419 (1991), that dismissed GANE's proffered contentions 
and denied its petition for leave to intervene in this proceeding on a proposed 
amendment to each of the operating licenses for the VogUe Electric Generating 
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Plant. Because GANE was the only party seeking a hearing on the amendment. 
the Board's order also had the effect of terminating the proceeding. Although 
GANE's May 25th filing satisfied the requirement to file a notice of appeal, 
GANE has not filed a brief in support of its position on appeal. Both the NRC 
Staff and Georgia Power Company, the Licensee, have noted this deficiency and 
ask that we dismiss the appeal. 

The Commission has jurisdiction over the appeal in accordance with the 
interim appellate procedures in effect at the time of the Licensing Board's 
decision. See 10 C.F.R. §2.785, note (b) (1991). We agree that GANE should 
be dismissed for failing to file a brief in support of its appeal; however, we are 
directing the NRC Staff to provide its evaluation of certain matters related to 
the operation of the diesel generators and their associated instrumentation. 

II. BACKGROUND 

The proceeding concerns an amendment to the technical specifications for 
each of the VogUe units to permit the Licensee to bypass, in emergency 
start conditions, the high jacket-water temperature trip of the emergency diesel 
generators. The intended purpose of the change is to minimize the potential for 
spurious trips of the diesel generators during emergency starts. The Staff and 
the Licensee believe that the change will enhance safety, particularly in light 
of a serious loss-of-power event that occurred at Vogtle Unit 1 on March 20, 
1990. During that event. the Licensee had difficulty in establishing sustained 
operation of one of its emergency diesel generators, and investigation of the 
event indicated that a trip of the diesel generator was likely caused by a spurious 
trip signal from the high jacket-water temperature sensors.1 

A notice of the proposed change and of opportunity for hearing was published 
in the Federal Register on June 22, 1990, and the Staff approved the change 
as an amendment involving "no significant hazards consideration" on July 10, 
1990.2 GANE filed a petition to intervene on July 23, which was referred 
to the Licensing Board for consideration. Although both the Staff and the 
Licensee opposed the petition, the Board declined to reject the petition on its 
face but scheduled a prehearing conference to further consider the petition and 
any supplement thereto. LBP-90-29, 32 NRC 89 (1990). 

1 S" NUREG-1410, "Loss oC Vital AC Power and the Residual Heat Removal System During Mid.Loop 
Operations at Vogtle Unit 1 on Mudt 20, 1990." at 3-21. 6-12 (June 1990). This document cmtains the rq>Ott 
oC the NRC', special Incident Investigation Team. 
255 Fed. Reg. 25,756 (JIUIC 22, 1990) and 55 Feel Reg. 32,337 (Aug. 8, 1990). E ..... prior to iuuing the Cormal 
amendment, the NRC Staff gave licit approval to the change under. '7cmponry Waiver of Compliance" Crom 
the tcdmica1.pccifications until the amc:ndmcnt application c:ould be proccssccl See Letter Crom G. !.ainu, Office 
oC Nuclear Rcac:tol' Regulation, to W.o. Hunton Ill, Georgia Power Co. (May 25, 1990). 
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Prior to the preheating conference, GANE filed a set of eight proposed 
contentions. Both the Staff and the Licensee opposed GANE's contentions and 
indicated their belief, inter alia, that GANE had failed to provide adequate bases 
for its contentions. The Board summarily rejected two of the contentions for lack 
of relevance to the proceeding.l Despite the structural flaws in the remaining 
contentions, the Board believed that a number of safety matters derived from 
the contentions might be appropriate for heating, but it deferred ruling on 
the contentions, largely on the strength of the Licensee's offer to provide the 
Board and parties additional information in an attempt to resolve potential issues 
informally. 

The Licensee thereafter submitted a supplemental statement, which described 
its response to the loss-of-power incident and provided additional analysis sup­
poning the proposed changes to the technical specifications. After considering 
the Staff's and GANE's initial responses to the Licensee's filing and an ad­
ditional round of comments from the panies, the Bo~d eventually dismissed 
GANE's remaining contentions, primarily for their lack of sufficient specificity 
to warrant admission, and indicated its satisfaction that any outstanding concerns 
over the amendment had been answered. LBP-91-21, supra. GANE asks us to 
''put aside" the Licensing Board's decision. 

ID. ANALYSIS 

As noted at the outset of this decision, both the Licensee and the NRC Staff 
urge us to dismiss GANE's appeal because GANE has not filed a supponing 
brief. We agree that GANE has not satisfied the briefing requirement to perfect 
its appeal, despite GANE's urging that we consider its original May 25th filing 
as its brief. 

In its August 8th "Acknowledgement of NRC Staff and Georgia Power 
Comments on GANE's Appeal," GANE asserts that it was uncenain of the 
"conventions" involved in an appeal and had "no prior knowledge that a brief 
would be expected." GANE's claimed unfamiliarity with the procedural rules 
does not excuse its failure to file a brief. We expect all participants in NRC 
proceedings, whether acting pro se or represented by counsel, to become familiar 
with the applicable rules of practice. See Dulce Power Co. (Perkins Nuclear 
Station, Units I, 2, and 3), ALAB-615, 12 NRC 350, 352 (1980). The necessity 
of a brief in our appellate practice has long been emphasized. See Florida 
Power and Light Co. (Thrkey Point Nuclear Generating Plant, Units 3 and 4), 
CLI-91-5, 33 NRC 238, 241 (1991); Mississippi Power and Light Co. (Grand 
Gulf Nuclear Station, Units 1 and 2), ALAB-140, 6 AEC 575 (1973). 

lPrehearlng Conference Order (Filing Dates for Ruther Submissions) (Oct. 2, 1990, unpublished). 
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In this case, the Licensing Board provided specific instructions for taking an 
appeal. Although the Commission believes that the Licensing Board erroneously 
indicated that an appeal would be governed by the provisions of 10 C.F.R. 
§§ 2.760 and 2.762 then in effect (rather than 10 C.F.R. § 2.714a), the error was 
of no consequence to GANE's fundamental obligation to file a brief.4 At most, 
the Board's error allowed GANE a more generous period within which to file a 
brief. While GANE could be excused for relying on the instructions contained 
in the Licensing Board's order, GANE did not heed those instructions and file 
a brief. 

Even if we were to allow, as GANE asks, its May 25th filing to stand as 
GANE's "brief," that document simply does not come to grips with the Licensing 
Board's determination that GANE failed to meet the requirements of 10 C.F.R. 
§ 2.714 applicable to its proffered contentions.' Mere recitation of GANE's prior 
position in the proceeding and its general dissatisfaction with the outcome of 
the proceeding is no substitute for a brief that identifies and explains the errors 
of the Licensing Board in the order below. See Cleveland Electric Illuminating 
Co. (perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC 64, 69 
(1986). We therefore dismiss the appeal in view of GANE's failure to file a 
brief. 

Although we dismiss GANE's appeal in the adjudicatory proceeding, we 
are asking the Staff to give further consideration to certain matters that appear 
related, at least in part, to GANE's expressed concerns with operation of the 
diesel generators at the VogtJe plant In this regard, GANE appears to concede 
that the Licensing Board, within the limits of its jurisdiction in this proceeding. 
ruled appropriately with respect to GANE's contentions and that, even from 
GANE's perspective, the change to permit bypass of the high jacket-water 

4 Because the Board', order had the effect of dismissing all of GANE', contentions and denying intervention, 
we believe that lection 2.714a governed appeals fran LBP·91·21. Su Houstoft Uglllittg and POMMr Co. (Allcna 
Creek Nuclear Generating Station. Unit I). ALAB·S8S, II NRC 469 (1980); Loftg Is/attd Uglllittg Co. (Shoreham 
Nuclear Power Slilion, Unit I), LBp·91·39, 34 NRC m, 284 (1991). Theprlmary significance of the dislinclion 
between lection 2.714a and then applicable lection 2.762 conc:ems the timing of the IUpporting brief. The brief 
mull be liIed conrumntly with an appeal under lection 2.714a. but is not required until 30 day, after the notice 
of appeal if lection 2.762 governs. Under the Commission', rcvised appclliote pmcedurea, S6 Fed. Reg. 29,403 
(June 27. 1991). the distinction in procedure may have greater significance, because mOllt appeals, except thOllC 
that lie under lection 2.714a, are IUbject to the new discretionary review procedurea. 
'Generally, the Licensing Board fCA1lld that OANE had failed to refer to the Icgalauthority under which it believed 
the application should be judged, to provide a brief explanation of the bues for the contentions, to set Corth a 
concise ,tatemcnt of the faeta, expert opinion, or IOUrCCI and documents on which it intended to rely, or to 
provide the IUpporting reasons Cor its dispute with the Licensee. LBP·91·21, 33 NRC at 422·24; IU 10 c.F.R. 
12.714(b)(2). A. the Board notes, GANE', contentions could have been summarily dismissed. We believe that 
the Licenacc deserves great credit here for attempting to acttle or resolve OANE', concerns informally through 
its pmffer of additional information. We do not view, h~, the informal exchange of comments that ronowed 
II having had any IUbltantial bearing on the admissibility of OANE', contentions. In the absence or the litigants' 
agreement to pursue informal resolution or the illUCI,the Board would have been bCAlIld to Me on the contentions 
and, having dismiucd them, to refer any outstanding concerna it might have had to the Staff Cor appropriate action. 
S,' FloridiJ POWIr and U,1Il Co. (rurkey Point Nuclear Gencnling Plant, Units 3 and 4), CU·91·13, 34 NRC 
18S, 188 (1991). 
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temperature trip in emergency conditions is preferable to prior practice.6 Thus, 
we believe that GANE's "appeal" can be fairly understood to seek relief from 
the Commission in its broader safety oversight role, rather than to challenge the 
Licensing Board's disposition of GANE's contentions in the narrow amendment 
proceeding. Where, for any number of reasons, an adjudicatory proceeding is 
terminated, we may still refer safety matters of potential concern to the Staff 
for review. See Turkey Point. supra note 5, CLI-91-13, 34 NRC at 188. 

Our specific direction to the Staff which describes the issues of interest to the 
Commission will be contained in a separate Staff Requirements Memorandum 
to be issued to the Staff in the near future. 

IV. CONCLUSION 

fur the reasons stated in this decision, GANE's appeal from the Licensing 
Board's Memorandum and Order, LBP-91-21, is dismissed and the proceeding 
is terminated. The Commission is referring certain other matters to the NRC 
Staff for evaluation pursuant to the Commission's general supervisory authority 
and responsibility over safety matters. 

Commissioner de Planque did not participate in this matter. 
IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 12th day of February 1992. 

fur the Commission' 

SAMUEL 1. CHILK 
Secretary of the Commission 

6In its May 25th filing GANE states, "We undcntand the Board', 1imitstions under ••• 10 C.F.R. 2.71410 take 
our case 10 a c:cnc\usion thlt would give us relief." GANE states in its August 8th filing, "Acknowledgement of 
NRC SLlff and Georgia Power Comments at GANE', Appeal" It I, thlt "the Slrety .witch is not performing 
eorrcctly and would pose a danger if left in place." The laucr statement css...wlly m:ognizcs that, as the NRC 
Stsff and Licensee have catcluded, bypass of the trip under c:c:rtain circumslSncel is a pn:/'croble COlIne of action. 
, Canmissioncr Remidc was not present for the aflinnltion or this Order; if he had been pn:sent he would have 
approved iL 
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(Shoreham Nuclear Power Station, 
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The Commission concludes that the proposed license transfer is not an 
"amendment" as that term is normally construed but a "license transfer," which 
is a separate and distinct action under the Atomic Energy Act However, the 
AEA does not require a pre-effectiveness or ''prior" hearing for a license transfer. 
In addition, the Commission determines that a pre-effectiveness discretionary 
hearing is not appropriate under the facts of this case. Finally, the Commission 
denies Petitioners' requests (1) to hold this action in abeyance pending resolution 
of the question of LIPA's existence under New York: state law and (2) for an 
administrative or "housekeeping" stay pending judicial challenge. Therefore, 
when the Staff has conditioned the transfer as the Commission directs herein to 
assure that the results of any post-effectiveness hearing will not be prejudiced, 
the Staff may approve the immediately effective transfer of the Shoreham license 
from LILCO to LIPA. 

AEA: ENTERPRETATION 

A "transfer of license" cannot be accomplished solely by an amendment to 
an operating reactor license. 
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AEA: HEARING RIGHT 

A "transfer of control" invokes only the hearing rights afforded by the first 
sentence of section 189a(1). The AEA does not require the offer of a prior 
hearing on an application to transfer control of a license before the transfer is 
made effective. 

NRC: DISCRETIONARY HEARING 

Given the limited scope of activities that LIPA can undertake until a ruling 
on the decommissioning plan, its inability to operate the plant from both a legal 
and a practical standpoint, the reduced hazard from a plant that operated only 
at low power for a short time, and the evident availability of qualified personnel 
to maintain the plant in the interim, the Commission finds that the transfer does 
not raise any public health and safety issues that warrant a prior hearing as a 
matter of discretion. 

AEA: POST-EFFECTIVENESS HEARING 

When an action is taken subject to a post-effectiveness hearing, the action 
must be conditioned on reverting to its previous condition if the hearing does 
not ratify the action taken. In this case, the Staff should condition the transfer 
of the POL (1) on the license's reverting to LILCO if LIPA ceases to exist or 
otherwise is found to be unqualified to hold the license and (2) on LILCO's 
providing certification to the NRC Staff that it will retain and maintain adequate 
capability and qualifications to take over the license promptly in the event that 
either of these situations occurs. 

OPERATING LICENSES: AMENDMENTS 

Once a transfer is finalized through the post-effectiveness hearing process, 
there remains the need - for administrative purposes - to have the license 
changed to reflect the name of the new licensee. Such as amendment, which 
presumes an effective transfer, presents rio safety questions and clearly involves 
no significant hazards considerations. 

RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA) 

Petitioners request that this action be held in abeyance until the resolution of 
the question of LIPA's existence under New York state law. Given the reversion 
of the license back to LILCO mandated here under those circumstances, and the 
fact that Petitioners did not immediately file such an action in state court, so 
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there is no indication from the state court that there could be some merit in 
petitioner's argument, the Commission denies Petitioners' request. 

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS OF 
DECISIONS (STAY PENDING APPEAL) 

Petitioners request that the Commission stay the transfer's effectiveness 
pending their expected challenge in the Court of Appeals. The D.C. Circuit has 
observed "that tribunals may properly stay their own orders when they have ruled 
on admittedly difficult legal questions ••.• " Washington Metropolitan Area 
Transit Commission v. Holiday Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977). 
The Commission does not perceive a difficult legal question here, particularly 
in view of the Commission's prior interpretation and the deference customarily 
accorded an agency's interpretation of its organic statute. 

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS OF 
DECISIONS (STAY PENDING APPEAL) 

RULES OF PRACTICE: STAY OF AGENCY ACTION 
(IRREPARABLE HARM) 

Petitioners fail to convince the Commission that they will suffer any irrepara­
ble injury should it deny the stay. LIPA cannot do anything under this license 
that LILCO could not do. Both the School District and LILCO may have serious 
economic interests at risk. The courts have held consistently that mere economic 
loss does not constitute irreparable injury. It is the Commission's intent to avoid 
making decisions based solely on economic reasons. Thus, the balance of equi­
ties in this matter does not tilt in Petitioners' favor, and the Commission denies 
Petitioners' request for a stay pending appeal. 

MEMORANDUM AND ORDER 

I. INTRODUCTION 

This matter is before the Commission on two different requests. The NRC 
Staff has proposed to issue an immediately effective amendment to the Shoreham 
operating license, and the Shoreham-Wading River Central School District 
("School District") and the Scientists and Engineers for Secure Energy ("SE2'') 
(collectively "Petitioners") have asked the Commission to -"stay" issuance of 
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the proposed amendment The proposed amendment would transfer ownership 
of Shoreham from the Long Island Lighting Company ("Lll.COj to the Long 
Island Power Authority ("LIPA j. 

This matter presents a ttue anomaly: an unprecedented siblation in which 
one utility is transferring the license - amended to "possession-only" status 
- for an almost totally unused nuclear reactor. which has been defueled, to 
another entity that intends to decommission and dismantle it Shoreham is not a 
fully operating nuclear reactor with a full radioactive inventory. and LlPA is not 
authorized to operate Shoreham. either by its creating charter under state Jawor 
by the license to be transferred. Thus. the action before us is not one in which 
a nuclear reactor is being transferred to a utility that intends to. and would be 
authorized to. operate the facility. 

After due consideration. we have concluded that the proposed license transfer 
is not an "amendment" as that term is normally construed but - as the 
Petitioners themselves argue - a "license transfer." which is a separate and 
distinct action under the Atomic Energy Act ("AEA j. However. the AEA does 
not require a pre-effectiveness or "prior" hearing for a license transfer. In 
addition. we have determined that a pre-effectiveness discretionary hearing is 
not appropriate under the facts of this case. Finally. we have denied Petitioners' 
reqlJests (1) to hold this action in abeyance pending resolution of the question 
of LIPA's existence under New York state Jaw and (2) for an administrative 
or "housekeeping" stay pending judicial challenge. Therefore. when the Staff 
has conditioned the transfer as we direct herein to assure that the results of 
any post-effectiveness hearing will not be prejudiced. the Staff may approve the 
immediately effective transfer of the Shoreham license from LILCO to LIPA. 

n. FACTUAL BACKGROUNDI 

On June 28. 1990. Lll.CO and LIPA filed a joint application to transfer the 
Shoreham license from Lll.CO to LIPA. The NRC Staff noticed receipt of the 
application and issued a notice of opporrunity for a hearing and a proposed 
finding of "no significant hazards consideration" (,'NSHCj. See S6 Fed. Reg. 
11.781 (Mar. 20. 1991). Petitioners responded with comments opposing the 
proposed NSHC finding and petitioned for leave to intervene and requested a 
hearing on the proposed amendment Administrative proceedings are now ongo­
ing before the NRC's Atomic Safety and Licensing Board ("Licensing Boardj. 

1 We have ditcuucd at Icngth en numerous occalicna Ibe flCtlal background IIImlUJIding ULCO'a decision not 
10 opcnlc Shotdlam. S •• e.,., ClJ-90-B, 32 NRC 201 (1990); ClJ-91-2, 33 NRC 61 (1991); CU-91-B, 33 NRC 
461 (1991). Thrrc!are. we wi11 not JePClt Iba' bactground here. 
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which directed Petitioners to file proposed contentions. These contentions are 
now being reviewed by the Licensing Board. 

On December 17, 1991, Petitioners filed a pleading with the Commission 
asking that it "stay" issuance of the proposed amendment pending completion 
of the administrative proceedings before the Licensing Board. On December 
19, 1991, Petitioners filed an additional pleading "suggesting" that LIPA would 
cease to exist under the "sunset" provisions of New York law. By order of 
December 23, 1991, we directed the Staff, LILCO, and LIPA to respond to both 
pleadings, and they have filed responses.2 

The Staff has also filed a paper recommending that it be allowed to issue the 
proposed amendment on an "immediately effective" basis under the Commis­
sion's Sholly provisions, a copy of which has been served on Petitioners. See 
SECY-92-041 (Feb. 6, 1992). Petitioners have responded to the Staff's paper 
and LIPA has filed a reply to Petitioners' comments. We accept both papers for 
filing. We have also accepted a letter submitted by Petitioners, dated January 22, 
1992; two letters submitted jointly by LILCO and LIPA on January 31, 1992, 
and February 14, 1992; a pleading by Petitioners, dated February 24, 1992; and 
another pleading by Petitioners on February 26, 1992, less than 1 hour before 
issuance of this Order. 

m. ARGUMENTS OF PARTIES 

A. Petitioners' Arguments 

Petitioners raise several arguments in support of their stay requesl First, 
Petitioners argue that the Staff cannot apply the "Sholly" or "immediately ef­
fective" procedures to the proposed license transfer amendmenl Petitioners 
argue that Congress' authorization to the Commission to issue immediately ef­
fective amendments, 42 U.S.C. § 2239(a)(2)(A), applies only to" amendments to 
"operating" licenses and that the current Shoreham license is not an operating 
license because the Commission has amended it to a "possession-only" license 
(''POL''). See Petitioners' Motion ("Pel Mtn.'') at 3-4. In addition, Petitioners 
argue that the Atomic Energy Act distinguishes between amendments to op­
erating licenses and requests to transfer control of a license. See 42 U.S.C. 
§ 2239(a)(1). Therefore, argue Petitioners, because the Sholly provisions only 
apply to operating license amendments and because the transfer of control of a 
plant is separate from a license amendment, the Staff cannot issue the proposed 
amendment on an immediately effective basis. Pet. Mtn. at 4-6. 

2 UPA hu also IUbmilled a pleading containing IIIJpplementalauthority on this questiCll. which we have accq>ted 
for filing. 
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Second. Petitioners present two alternative arguments based upon LIPA's 
financial condition. Petitioners allege that LIPA is bankrupt and does not 
have the necessary management competency to perform the decommissioning 
of Shoreham. Thus, Petitioners argue that LIPA is neither financially nor 
technically qualified to hold the Shoreham license. [d. at 6-7. In the alternative, 
Petitioners filed a separate pleading entitled "Suggestion of Mootness" in which 
they allege that LIPA will cease to exist under the "sunset" provisions of 
New York State law if they have no outstanding liabilities. While Petitioners 
concede that LIPA has outstanding liabilities, they argue that the statute could 
be interpreted to require "no net liabilities." See Suggestion of Mootness at 3-7. 

Third, Petitioners point out that the Staff's proposal to issue the transfer 
on an immediately effective basis is based upon the fact that only a POL is 
being transferred and that the issuance of the POL is now before a federal 
Court of Appeals. Petitioners argue that if that court reverses the issuance 
of that amendment, the POL would revert to a full-power license, leaving 
LIPA in possession of an operating license for a plant that it would not be 
qualified to operate and thereby in a situation outside the Staff's proposed 
NSHC determination. PeL Mtn. at 7-8. Finally, Petitioners again argue that 
the proposed license transfer is a part of the proposed decommissioning of 
Shoreham and that the Commission cannot approve the proposed transfer without 
an environmental review of the decommissioning of Shoreham, including the 
alternative of "resumed operation." 

B. LIP A's Response' 

In its response, LIPA argues as a threshold matter that Petitioners' filing 
is both untimely and procedurally defective. Briefly, LIPA argues that the 
Stay Motion does not comply with the requirements for a stay motion under 
10 C.F.R. §2.788 of the Commission's regulations and, in any event, is an 
unauthorized comment on the proposed NSHC finding. LIPA also argues that the 
motion constitutes an unauthorized supplement to Petitioners' original petition 
because it raises new information and allegations not previously raised. See 
LIPA Response (''LIPA Resp.j at 2-3. LIPA also argues that Petitioners are 
motivated by philosophical and monetary concerns, not public health and safety 
concerns, implying that the Commission should reject their filings for this reason 
alone. See id. at 3-4. 

Thming to substantive arguments, LIPA argues that it has the requisite 
"financial" and "managerial" integrity to become an NRC licensee, that LIPA is 
not bankrupt, and that, in any event, LILCO will supply all of LIP A's Shoreham-

31lLCO hu not filed I response on its own; instead, it has rued I ,hOlt pleading adopting IlPA', filing. 
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related expenses. See ill. at 5-6, citing LIPA's Response to Petitioners' Original 
Petition before the Licensing Board. In addition. LIPA argues that under 
Commission precedent the mere pendency of a challenge to the POL cannot 
bar transfer of the POL to LIPA, and that even if the Court of Appeals were 
to vacate the POL, LIPA is statutorily barred under New York state law from 
operating Shoreham. See LIPA Resp. at 7-8. 

Next, LIPA argues that under prior NRC Staff practice, transfer of control of 
a facility can be accomplished by an immediately effective license amendment 
following an NSHC finding. See id. at 9, citing LIPA, LILCO, and NRC 
Staff Responses to Petitioners' Original Petition before the Licensing Board. 
Essentially, LIPA, LILCO, and the Staff ("Respondents") argued before the 
Licensing Board that in the past the Staff has issued proposed NSHC findings 
and immediately effective amendments to effectuate changes in ownership 
shares. Respondents argued that this practice established a valid Commission 
precedent that should be followed in this case, although apparently there has 
never been a challenge to this practice and the Staff itself conceded "the facial 
validity of Petitioners['] arguments." See NRC Staff Response to Original 
Petition (May 17, 1991) at 38. Furthermore, LIPA argues that the Sholly 
procedures apply to any license issued under 10 C.F.R. § 50.52 because NRC 
regulations do not specifically refer to a POL; instead, the term "POL" is simply 
an NRC term referring to a specifically amended Part 50 license. See LIPA 
Resp. at 9-12. 

Finally, LIPA argues that Petitioners have misinterpreted the applicable 
provisions of the New York "sunset law" which they allege may cause LIPA 
to cease to exist First, LIPA argues that the law was intended to terminate 
agencies that ~ere inactive, not ongoing agencies that were actively performing 
their duties. See id. at 11-12, 13-16. Second, LIPA argues that its termination 
would conflict with provisions of the LIPA Act and that the LIPA Act would 
take priority. See id. at 12, 16-19. 

C. NRC Starr Response 

First, the NRC Staff argues that no "special circumstances" exist that would 
justify the Commission's delaying issuance of the license transfer. Initially, the 
Staff argues that Commission precedent holds that pending judicial challenges 
do not warrant staying Commission proceedings. See Staff Response ("Staff 
Resp.") at 3-4, citing. e.g .• Consumers Power Co. (Midlal1d Plant, Units 1 and 
2), 4 NRC 474, 475 n.l (1976). Additionally, the Staff argues that the proposed 
amendment will only transfer the license as already amended, i.e., a POL. 
Furthermore, even if issuance of the POL is vacated by the Court of Appeals, 
the Staff argues that Shoreham is currently defueled, LIPA is contractually 
prohibited from operating the reactor, and the reactor cannot be restarted without 

75 



NRC approval. Accordingly, the Staff argues that any possible court decision 
vacating the POL would not affect public health and safety and should not delay 
the proposed transfer. See Staff Resp. at 4-5. Moreover, the Staff argues that 
Petitioners have failed to demonstrate that LIPA is not qualified to hold the 
Shoreham license. See ide at 5-6. 

Second, the Staff argues that because the Atomic Energy Act does not 
specifically preclude use of a license amendment to transfer a license, it should 
be allowed to use the immediately effective provisions of 10 C.F.R. § 50.91 to 
accomplish this task. See Staff Resp. at 6-7. The Staff then lists several other 
amendments that it argues are similar to this proposed amendment and have been 
issued under the Commission's Sholly provisions in recent years, and it argues 
that the Commission has acknowledged this practice. See ide at 7-8. Third, the 
Staff argues that not only have Petitioners failed to address the traditional stay 
criteria contained in 10 C.F.R. § 2.788, but that they cannot satisfy them. See 
Staff Resp. at 8-12. Finally, the Staff supports LIPA's arguments that Petitioners 
have misinterpreted the "sunset" provisions of New York law. See ide at 12-14. 

IV. ANALYSIS 

A. The Atomic Energy Act Does Not Require a Hearing Before 
Transfer of a License 

Petitioners argue that the transfer of a license is a different action from a 
license amendment under the Atomic Energy Act ("AEA "). Section 184 of the 
AEA provides that 

[nJo license granted heremlller. • • shall be transferred, assigned or in any manner disposed 
of, either voluntanly or involuntarily, directly or indirectly, through transfer of cmtrol of 
any license to any person, unless the Commission shall, after securing full information, find 
that the transfer is in .ccordanc:e with the provisions of this Act, and shall give its consent 
in writing. 

42 U.S.C. § 2234. Section 189a(l) of the AEA provides that 

[iJn any proceeding ID1der this Act, for the granting, suspending, revoking, or amending of any 
license or construction permit, or any application to transfer cmtrol,. • • the Commission 
.hall grant a hearing upon the request of any person whose interest may be affected by the 
proceeding and shaD admit any such penon as a pany to such proceeding. 

42 U.S.C. § 2239(a)(I). However, this language does not indicate whether this 
hearing is to come before the action taken or after the action taken (i.e., a pre-
effectiveness or post-effectiveness hearing). . 

76 



The requirements for a pre-effectiveness or ''prior" hearing are found in the 
second and third sentences of section 189a(1). There. the ABA requires the 
Commission to hold a pre-effectiveness or "prior" hearing on certain applications 
for a construction permit (second sentence).4 and to offer a pre-effectiveness 
hearing on certain applications for an amendment to a construction permit, an 
opemting license. or an amendment to an opemting license (third and fourth 
sentences).' 

Where applications for actions that do not faIl into the four categories 
descn1>ed above are involved. the Commission has construed section 189a(l) 
as not requiring the offer of a pre-effectiveness or ''prior" hearing. For example. 
the Commission generally does not offer pre-effectiveness notice and hearings 
in actions regarding materials licenses. See 10 C.F.R. Part 2. Subpart L. This 
interpretation is longstanding. and supported by the legislative history of the 
1957 amendments to the ABA which added ~e second sentence to section 
189. See Jolm Committee on Atomic Energy Staff Report "A Study of AEC 
Procedures and Organization in the Licensing of Reactor Facilities" at 8 (1957). 
In this case. Petitioners argue that the proposed action constitutes a "tmnsfer of 
license," not an amendment to an opemting reactor license. We agree. However. 
this agreement does not achieve Petitioners' desired result of a hearing prior to 
the tmnsfer. If this action is a ''transfer" rather than an "amendment" to an 
opemting license. it is not one of the four actions for which the Commission 
is required to offer a pre-effectiveness hearing. Instead, a "transfer of control" 
invokes only the hearing rights afforded by the first sentence of section 189a(1). 
Thus. by their own arguments. Petitioners have effectively taken themselves 
outside the scope of the AEA's requirements for a pre-effectiveness hearing. 
Quite simply. the ABA does not require the offer of a prior hearing on an 
application to tmnsfer control of a license before the tmnsfer is made effective.' 

B. In These Circumstances, a Discretionary Hearing Is Not Required 

While we have concluded above that the Atomic Energy Act does not require 
a pre-effectiveness hearing before granting a license tmnsfer. we must also 
consider whether we should direct that a hearing be held as a matter of discretion. 
Under section 161c of the Atomic Energy Act, 

4 Added by Pub. 1.. No. BS-2S6.71 SiaL 576. f 7 (19S7). 
'Added by Pub. 1.. No. 87-615.76 SiaL 409. f2 (1962). 
'In view of !his finding. ""' need nOl reach the uguments presented by the Staff and IlLCO/UPA that the 
1icense may be transferred by an immediltdy effective 1iccnse amendment that presents no 1ignilican1 hazan!s 
c:msideraticns. However, atc:e the transfer is finalized through the post-effectivatca hearing process. th_ 
nmains the need - Cor aclministntive purposes - to have the 1icense changed to relIect the name of the new 
1icensee. Such an amendment, which presumes an effective transCer. presenIS no safei)' questions and clearly 
involves no significant buards c:onsideraticns. 
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the Commission is authorized to • • • hold such hearings as the Commission may deem 
necessary and proper to assist it in exercising any authority provided in this Ad. •••• 

42 U.S.C. § 2201 (c). We would direct the holding of a pre-effectiveness 
hearing regarding a proposed transfer if one were necessary or desirable because 
potentially significant public health and safety issues were raised. 

However, such a case is not presented here. First, Shoreham was operated 
only during low-power testing; as a result, the radioactive inventory in the 
Shoreham reactor and spent fuel pool is equal to that generated by approximately 
2 days of full-power operation. Thus, the public health and safety risks presented 
here are much reduced compared to those of a plant that has been fully 
operational. Furthermore, LILCO appears to have taken actions that may have 
effectively foreclosed operation of Shoreham without substantial reconstruction 
activities by any future owner. 

Second, LIPA is statutorily prevented by New York state law from operating 
Shoreham as a nuclear plant Third, the license that is being transferred is subject 
to two conditions: (1) the license has been amended to allow ''possession 
only" of the facility; and (2) the license is subject to a confirmatory order 
preventing LlLCO from placing fuel into the Shoreham reactor core without 
NRC permission. By accepting the transfer of the Shoreham license, LIPA 
accepts it subject to those conditions. Thus, even if LIPA wished to operate the 
facility, as it cannot do under New York law, and e~en if it could physically 
operate the facility, which it apparently cannot do at this time because of actions 
taken by Lll..CO, it cannot legally operate the facility for two separate reasons 
without NRC prior approval, which would only be given after NRC review and, 
in the case of the POL, a prior opportunity for interested members of the public 
to participate. 

Fourth, and perhaps more important for Petitioners' apparent goal of pre­
venting the dismantling of Shoreham, LIPA cannot take any actions that would 
foreclose any decommissioning options for Shoreham until the NRC approves a 
decommissioning plan. Under our regulations, LILCO cannot at this time take 
any actions that would foreclose a decommissioning alternative. Long Island 
Lighting Co. (Shoreham Nuclear Power Station, Unit I), CLI-91-2, 33 NRC 
61, 73 n.S (1991). As we noted above, LIPA succeeds only to the license that 
LILCO holds. Clearly, LIPA cannot take any action under the transferred li­
cense that LILCO could not have taken. Thus, LIPA may not take any action 
that would foreclose a decommissioning alternative until approval of a decom­
missioning plan. Consideration of a proposed decommissioning plan has been 
noticed in the Federal Register, see 56 Fed. Reg. 66,459 (Dec. 23, 1991), and 
Petitioners will have an opportunity to challenge the proposed plan if they can 
demonstrate that they meet the normal prerequisites for intervention under our 
Rules of Practice. 
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Fifth, we have reviewed the Staff's safety evaluation and we are convinced 
that the transfer presents no public health and safety issues that need to be 
addressed in a hearing prior to the administrative proceeding. As we noted 
above, the spent fuel is stored in the spent fuel pool and cannot be returned to the 
reactor without NRC permission. Moreover, the total radioactive contamination 
is equivalent to that generated by 2 days of full-power operation. Finally, the 
Staff points out that in the interim LIPA has retained a number of LILCO 
personnel and hired a number of qualified personnel from other utilities. Given 
the limited scope of activities that LIPA can undertake until a ruling on the 
decommissioning plan, its inability to operate the plant from both a legal and 
practical standpoint, the reduced hazard from a plant that was operated only at 
low power for a short time, and the evident availability of qualified personnel 
to maintain the plant in the interim, we find that the transfer does not raise any 
public health and safety issues that warrant a prior hearing. 

In summary, we find that the transfer presents no public health and safety 
issues requiring" that we hold a prior hearing as a matter of discretion. 

c. Issuance or the Transrer 

We have found that the AEA does not require a prior hearing for a transfer 
of control. We have also found that a discretionary hearing is not required 
in this case. However, there are three issues that we believe need to be 
addressed before issuance of the license transfer, two of which require Staff 
action. First, Petitioners correctly point out that the license transferred is the 
modified ''possession-only'' license ("POL") and that the Staff has "conditioned" 
the transfer on the license being a POL. See 56 Fed. Reg. 11,781. The action 
granting the POL amendment is now before the Court of Appeals, and Petitioners 
argue that a decision by that court vacating the POL would undermine the basis 
for the license transfer. However, even if the Court of Appeals reversed the 
POL, the public health and safety is still protected by the Confirmatory Order 
preventing the Licensee from loading fuel into the Shoreham reactor. Thus, we 
do not find that this possibility prevents the transfer. 

Second, Petitioners argue that LIPA may soon cease to exist under New 
York "sunset" law. We do not find Petitioners' arguments convincing at this 
preliminary stage, but this is a question of state law that presumably must be 
decided by New York state courts. Third, Petitioners have challenged the license 
transfer in what we now hold will be a post-effectiveness hearing. Obviously, 
that proceeding holds the potential for a finding that LIPA does not qualify 
as a licensee. Therefore, for these two reasons, before approving the license 
transfer, the Staff should condition the transfer (1) on the license's reverting to 
LILCO if LIPA ceases to exist or is otherwise found to be unqualified to hold 
the license and (2) on LILCO's providing certification to the NRC Staff that it 
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will retain and maintain adequate capability and qualifications to take over the 
license promptly in the event that either of these situations occurs. This action 
is without prejudice to Petitioners' rights in the post-effectiveness proceeding 
before the Licensing Board. 

v. REQUEST TO HOLD IN ABEYANCE AND FOR 
AN ADMINISTRATIVE STAY 

Petitioners request that we hold this action in abeyance pending resolution of 
the question of LIPA's existence under New York state law. However, at this 
time, they have not actually filed an action seeking such a resolution.' Moreover, 
as we noted above, Petitioners have not presented a persuasive argument on 
this issue at this preliminary stage. Our position might well be different had 
Petitioners filed such an action immediately in a New York state court and were 
there in tum some indication from the state courts that there could be some 
merit in Petitioners' argumentS Accordingly, we deny Petitioners' request to 
hold the transfer in abeyance pending action by the New York state courts. 
Petitioners also request that if we authorize the issuance of the transfer, we 
stay its effectiveness pending their expected challenge in the Court of Appeals. 
The Court of Appeals for the D.C. Circuit has observed "that tribunals may 
properly stay their own orders when they have ruled on admitted1y difficult legal 
questions and when the equities of the case suggest that the status quo should 
be maintained." Washington Metropolitan Area Transit Comm'n v. Holiday 
Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977). We do not perceive a difficult 
legal question here, particularly in view of the Commission's prior interpretation 
and the deference customarily accorded an agency's interpretation of its organic 
statute. 

, On February 2S, 1992, after !his cnIc:r was lUbstanIially complete, Ihe NRC', Office of Ihe Secretary informed 
c:ounId fCll' Ihe patiello !he ShOldwn proceedings, inclu,ding c:ounId for Pelitienerl,that Ihe CommiIIion would 
affirm an Older relating 10 !his mailer. In reIponse. COWIId fCll' Pelitienerl aclviJed !he Secretary Ihat he intaIded 10 
file an additicna1 pleading Ihat evening wiIh !he Commission. At approximately 5:30 pm., Ihe Secretary ftlCdved 
I'ctitienera' "Notice of ULCOJUPA Exaueration and Commencement of State Court Action." 

This pleading c:alleitl aeveral uaertiona regarding ltalCmenti by ULCOJUPA in ldIerI of Januuy 31, 1992, 
and February 14, 1992, IIIPTtJ, and announcea Pelitienera' intent 10 aedc a declaration in New York OOUltIthat 
UPA baa ceued 10 exist under New Ym ",unset" lIw. AI a result of !his announced intc:nIien 10 file a lUte 
court aClien, I'ctitienerl renew Iheir request that !he NRC not tranlf'er !he license 10 UPA. UPA and ULCO haw 
filed a joint reaponse in oppooition. 

We inquUed at an earlier dste 10 ace if Pelitienerl would aedc auch an actien in our belief Ihat auch an action 
was appropriate en Pelitioncn' put. S,. Letter frcm J.P. McOnnery (Januuy 22, 1992), 1IIPTtJ. MOROVa', U 
_ noted above, _ have c:alditiened!he tranlf'er upon (1) !he liocnse RVeIting 10 ULCO if Ihe New York court 
cIiaolves UPA and (2) ULCO certifying that it will JI:Iain and maintain auflicient capacity 10 take back Ihe liocnse 
in that evattuality. SMpra. Accordingly, Pelitioncn' pleading in =pense: 10 Ihe Commission', dccisien 10 act on 
!his issue is not auflicient 10 lUy our clccision. 
sin additicn, u a result cL such a lUte court proceeding. _ c:001d have rcriewed pleadings frcm patieI more 
famililr wiIh New Ym lIw !han _ are. 
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Second, Petitioners have failed to convince us that they will suffer any 
irreparable injury should we deny the stay. After all, as we noted above, 
this action simply transfers to LIPA that which is held by LILCO. LIPA 
cannot do anything under this license that LILCO could not do. LIPA cannot 
opemte the plant, it cannot load fuel into the plant, and it cannot foreclose a 
decommissioning option until the Staff approves a decommissioning plan. 

Both the School District and LILCO may have serious economic interests 
at risk. Quite simply, if LILCO holds Shoreham on March 1, 1992, it appears 
that LILCO may be required to make a tax payment to the School District, 
which LILCO naturally seeks to avoid. Presumably, the School District seeks 
to receive that payment, which it would lose if this order becomes immediately 
effective. 

The courts have consistently held that "mere economic loss does not constitute 
irreparable injury." Ohio ex rei. Celebrezze v. NRC, 812 F.2d 288, 291 (6th 
Cir. 1987). See, e.g., Sampson v. Murray, 415 U.S. 61, 90 (1974); Virginia 
Petroleum Jobbers Ass'n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958); Johnpoll 
v. Thornburgh, 898 F.2d 849, 851 (2d Cir. 1990). In this case, we are not 
in a position to judge which economic interest is more compelling or whether 
the parties are able to seek redress and recovery of any funds expended or not 
expended in future litigation. Moreover, it is our intent to avoid making any 
decision based solely on economic reasons. Thus, we find that the balance of 
equities in this matter does not tilt in favor of the Petitioners. 

As for the public interest, as we noted above, factors associated with the tax 
payment do not, in our view, carry the day one way or the other, based upon the 
record before us. Other public interest factors are subsumed in our discussion 
of a discretionary hearing and also do not support issuance of a stay. Thus, we 
deny Petitioners' request for a stay pending appeal.' 

VI. CONCLUSION 

Based upon the foregoing, we find that the ~.tomic Energy Act does not 
require a pre-effectiveness hearing before approval of a license transfer and that, 
under the circumstances of this case, a discretionary pre-effectiveness hearing 
is not required. We deny Petitioners' request to hold the transfer in abeyance 
pending a determination by New York stale courts that LIPA will not cease to 

'We have issued administrative or "bcusckccping" auys in previous proc:ccdings. such u Ihe issuance cl the 
Shoreham POI. However. in Ihal inmnce, both ULCO and UPA did not c:onteat such a auy. Here, Ihey do. Aa 
we noted above. then: arc no public health and safety issue p!CSmt in this case. In addition. ULCO IUbmiIIcd 
this application aver one and a half yean ago and it hu been pending without rcsolutim aince !hat time. FJDIl1y. 
u we noted above. ULCO may face a pou:ntial tax payment if this order is not effective bd'0I'C March 1. 1992 
Aller considering an these issues. we find lhat Ihe balance of equities docs not weigh in favor of • "'bousaeeping" 
auy of this matter. 

81 



exist and we deny Petitioners' request for an administrative stay. The Staff may 
issue an order approving the license transfer on an immediately effective basis 
when it has conditioned the transfer as we have specified above. 

Commissioner de Planque did not participate in this Order. 
It is so ORDERED. 

Dated at Rockville, Maryland, 
this 26th day of February 1992. 
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fur the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Ivan Selin, Chairman 
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E. Gall de Planque 

CU-92-S 

In the Matter of Docket No. 30-3087D-OM 
(Byproduct Material LIcense) 

FEWELL GEOTECHNICAL 
ENGINEERING, L TO. 

(Thomas E. Murray, Radiographer) March 5, 1992 

The Commission vacates on the grounds of mootness the Atomic Safety and 
Licensing Board's Initial Decision (LBP-91-29) which modified an order issued 
by the NRC Staff to Fewell Geotechnical Engineering, Ltd. Staff's original 
order modified Fewell Geotechnical Engineering, Ltd.'s license by barring Mr. 
Thomas E. Murray from working as a radiographer under the license for a period 
of3 years. 

RULES OF PRACTICE: MOOTNESS 

Decisions below will normally be vacated when prior to the outcome of the 
appellate process, through happenstance, the proceeding becomes mooL See 
United States v. Munsingwear, Inc., 340 U.S. 36, 39-40 (1950); Consumers 
Power Co. (Palisades Nuclear Power Rlcility), CLI-82-18, 16 NRC 50, 51 
(1982). 
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ORDER 

This proceeding concerns an immediately effective order issued by the Nu­
clear Regulatory Commission (NRC) Staff to Fewell Geotechnical Engineering, 
Ltd. (Fewell). The order modified Fewell's byproduct materials license by bar­
ring Mr. Thomas E. Murray from working as a radiographer under that license 
for 3 years. See 55 Fed. Reg. 47,409 (Nov. 13, 1990). Mr. Murray requested 
a hearing on the order. After a hearing was conducted, the Atomic Safety and 
Licensing Board issued an Initial Decision that modified the NRC Staff's order 
by, inter alia, reducing the term of Mr. Murray's suspension from 3 years to 9 
months. LBP-91-29, 33 NRC 561 (1991). 

The NRC Staff filed an appeal before the Commission requesting reversal of 
the Licensing Board's Initial Decision. However, while the appeal was pending, 
the Executive Director for Operations notified the Commission that Fewell had 
requested termination of its byproduct materials license. 

In view of Fewell's request, the NRC Staff was directed in an order dated 
September 12, 1991, to notify the Commission of the Staff's action on the 
termination request and then to advise the Commission as to whether the Staff 
wished to proceed with its appeal or whether the appeal should be dismissed 
in the event the license was terminated. On October IS, 1991, the NRC Staff 
filed its "Motion to Vacate the Licensing Board's Initial Decision, LBP-91-29~" 
on the grounds of mootness and provided a copy of its leUer informing Fewell 
that the license had been terminated. By order dated October 22, 1991, Mr. 
Murray was permiUed until October 31, 1991, to file a reply if he so desired. 
Mr. Murray has not replied to Staff's motion . 
. We agree with Staff that the termination of Fewell's materials license has 

rendered this proceeding mooL The proceedings before the Licensing Board 
concerned Mr. Murray's challenge to the Original order barring him from 
performing radiography under the Fewell license for 3 years. When Fewell's 
license was terminated, the original order ceased to have any operative effect or 
purpose. Thus, the proceeding is moot. 

In cases such as this, when prior to the outcome of the appellate pro­
cess, through happenstance, the proceeding becomes moot, the decision below 
normally will be vacated. See United States v. Munsingwear, Inc., 340 U.S. 
36, 39-40 (1950); Consumers Power Co. (Palisades Nuclear Power Facility), 
CLI-82-18, 16 NRC SO, 51 (1982). Vacating the Licensing Board's decision 
eliminates it as precedent. 1 

1 The Staff mggests Ibat we may mlder an aclvismy cpinion on Ibe mattcJs raised in its appeal. We decline the 
IUgeaUOIL V.cating the Ucensing Board'. decision obviates the need to review !he Board'. interpretation of the 
govcming bw and policy or, because it can have none, to consider its potential impact on future cases. 
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Accordingly, the NRC Staff's motion is granted and its appeal is dismissed. 
The Licensing Board's Initial Decision, LBP-91-29, 33 NRC 561 (1991), is 
vacated as moot. The proceeding is hereby terminated. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 5th day of March 1992. 

fur the Commission2 

SAMUEL J. CHll.K 
Secretary of the Commission 

2Ccmmissioner Remick wu not present (or the aflinnauon o( this Onlcr; if he had been present he wculd have 
approved iL 
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OHIO EDISON COMPANY 
(Perry Nuclear Power Plant, 

Unit 1) 

CLEVELAND ELECTRIC 
ILLUMINAnNG COMPANY and 
TOLEDO EDISON COMPANY 

(Perry Nuclear Power Plant, 
Unit 1; Davls·Besse Nuclear 
Power Station, Unit 1) 

Docket Nos. 50-440·A 
50·346·A 

(Suspension of 
Antitrust Conditions) 

March 5,1992 

The Commission denies Applicants' motion for reconsideration of CLI·91·15, 
34 NRC 269 (1991), in which the Commission sua sponte exercised its inherent 
supervisory power over an adjudicatory proceeding initiated by Applicants' 
request for amendments that would remove certain antitrust license conditions 
pertaining to the Perry and Davis·Besse nuclear plants. CLI·91·15 directed the 
Atomic Safety and Licensing Board to suspend consideration of all matters, 
except for two issues referred to as the "bedrock" legal issues. 
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LICENSING BOARD: CONSIDERATION OF NRC STAFF 
EVIDENCE 

In general, the NRC Staff is only one party to a Commission adjudicatory 
proceeding. The Staff does not occupy a favored position and its presentations 
are subject to the same scrutiny as those of other parties. See Consolidated 
Edison Co. of New York (Indian Point, Units I, 2, and 3), ALAB-304, 3 NRC 
I, 6 (1976); Southern California Edison Co. (San Onofre Nuclear Generating 
Station, Units 2 and 3), ALAB-268, 1 NRC 383, 399 (1975). On some questions, 
such as interpretation of statutes or judicial decisions, the Staff's submissions 
have no more weight than those of any other party. Public Service Co. of New 
Hampshire (Seabrook Station, Units 1 and 2), CLI-76-17, 4 NRC 451, 462 
(1976). 

DECISIONAL BIAS: NRC STAFF 

When a case turns on a question of law, the Licensing Board and the 
Commission, on review, are capable of correcting party bias by providing 
independent decisions. In addition, a party dissatisfied with the outcome of 
a final Commission decision can seek review from an appropriate court, which 
is fully capable of correcting bias when a case turns on a question of law. Gulf 
Oil Corp. v. FPC, 563 F.2d 588, 612 (3d Cir. 1977), cert. denied, 434 U.S. 
1062 (1978). 

ORDER 

In CLI-91-15, 34 NRC 269 (1991), the Commission directed the Atomic 
Safety and Licensing Board to suspend consideration of all matters, except the 
so-called bedrock legal issue (or issues), in this proceeding involving applica­
tions for amendments to the operating licenses for the Perry and Davis-Besse 
nuclear plants. Ohio Edison Company (OE), Cleveland Electric Illuminating 
Company, and Toledo Edison Company (Applicants) have sought amendments 
to suspend certain antitrust conditions from the operating licenses. OE has filed 
a motion for reconsideration of CLI-91-15, requesting that the Commission va­
cate its order and allow the proceedings to continue as they were prior to the 
suspension. The NRC Staff opposes the motion.l For the reasons stated in this 
Order, OEts motion is denied. 

1 No aha answers were received, dthough the City of C1rn:llnd noted its oppositim to OE', motion in its 
seplrate Motion for Commissim Rcvocltim of the Referral to ASLB Ind for Adoptim of the April 24, 1991 
Decision as the Ccmmission Decision, It 4-6 (Dec. n, 1991). 
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In its order memorializing its rulings during a prehearing conference, the 
Licensing Board ruled that it had jurisdiction to conduct the proceeding,2 
admitted OE's contention regarding decisional bias, and provided an opportunity 
for the parties' joint submission of a "bedrock" legal issue (or issues) that 
would be the subject of potentially dispositive motions for summary disposition, 
LBP-91-38, 34 NRC 229 (1991), In light of the potential for the bedrock 
legal issue to be dispositive of this proceeding, a point emphasized by OE, 
the Commission exercised its inherent supervisory power over adjudicatory 
proceedings and issued CLI-91-1S, which directed the Licensing Board to 
suspend its consideration of all matters in the proceeding with the exception 
of the "bedrock" issue, By its terms, the suspension included OE's decisional 
bias issue, 

OE objects to the suspension and asks that we reconsider our earlier order 
because, OE argues, this proceeding cannot be resolved fairly without reaching 
the decisional bias issue, even as to the bedrock legal issue, OE also objects to 
the suspension of other issues that may require consideration in the proceeding, 
such as the actual cost of Perry and Davis-Besse power, Additionally, OE 
suggests that we have misunderstood the "bedrock issue,"l 

As its primary basis for reconsideration, OE argues that the decisional bias 
issue must be decided in conjunction with or prior to the bedrock legal issue. 
This is so, OE maintains, because the decision on bias will affect the weight to 
be given the NRC Staff's position throughout the proceedings and will thus be 
relevant to the decision on the bedrock issue. We do not agree. 

In general, the NRC Staff is only one party to a Commission adjudicatory 
proceeding. The Staff does not occupy a favored position and its presentations 
are subject to the same scrutiny as those of other parties. See Consolidated 
Edison Co. of New York (Indian Point, Units I, 2, and 3), ALAB-304, 3 NRC 
I, 6 (1976): Southern California Edison Co.' (San Onofre Nuclear Generating 
Station, Units 2 and 3), ALAB-268, 1 NRC 383, 399 (1975). We think it 
significant here that, as all parties agree, the bedrock issue is a legal question. 
In this context, we have s~ifically observed that "[o]n some questions, such as 
interpretation of statutes or judicial decisions, the staff submissions have no more 
weight than those of any other party." Public Service Co, of New Hampshire 

21be City of Ccvdand', 'ppeal or the licensing Board', jurisdictional ruling is pending before the Commission. 
Our ruling today is without prejudice to our cmsidcn.tion of that 'ppeal and Ccvdand', 'cpantc motion 
(rcCcn:nccd in the preceding footnote) to remove the conduct of all procccdings fran the licensing Board to 
the Commission. 
lOE notes that our corrected order, CJ-91-1S, 34 NRC at 271 n.3, lumped the two ismea that the pal1ica 
agm:d would be mbject to motions for summaI)' disposition under the gencn.l Nbric "bedroc:lc issue." Motion 
for Reconsideration at 4 n.4. Our intention was to ensure that the pal1ica undc:rstood that they could pnx:eed, .. 
they had agreed, with the litigation or both those potentially dispOllitive issues bcCore the licensing Board. Our 
chuactcriution of the ismea aoldy for the pwpoae or the order did not change the meaning or the treatment 
being given to 1h000e two issuca for any oIher purpose. 
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(Seabrook Station, Units 1 and 2), CLI-76-17, 4 NRC 451, 462 (1976).4 OE 
has not explained why either the Licensing Board. or the Commission, on 
review, is incapable of rendering an independent decision regarding a question 
of law, even accepting arguendo some bias on the part of the Staff due to the 
alleged congressional interference.' Importantly, OE can seek review from an 
appropriate United States Court of Appeals, if it should be dissatisfied with the 
outcome of the proceeding. When a case turns on a question of law, "Judicial 
review is fully capable of correcting bias .•.• " Gulf Oil Corp. v. FPC, 563 
F.2d 588, 612 (3d Cir. 1977), cert. denied. 434 U.S. 1062 (1978). Thus, at least 
with respect to the legal issues being addressed by the parties at this time, we 
do not see a compelling reason to proceed with consideration of the decisional 
bias issue.6 

Contrary to OE's suggestion, our order in CLI-91-15 is not inconsistent with 
representations made by the NRC in prior judicial proceedings. Although the 
NRC represented in prior judicial proceedings that the claim of decisional bias 
must be raised at the agency level, the NRC did not promise a decision on the 
merits of that issue. At most, the representations indicate that the issue must 
be raised before the Commission and that a final Commission decision on OE's 
amendment request, subject to judicial review, will be provided.' Suspending the 
bias issue from consideration while the parties address the bedrock legal issue 
is not contrary to these representations. Even if the issue of decisional bias were 
to be dismissed altogethec, without a review of its merits, a final Commission 
decision on the amendment application would provide OE, if it were dissatisfied 

4In unusualliluations (not Ihe cue hc:re) when: Staff is ditected by the Cammission \0 conduct a lIUdy and 
are IUbject \0 ongoing Commission review during !he study. !he Staff'. views may be affonled more weight. 
S«Ibrool, CU-76-17,lUpra. 4 NRC at 462 In this esse, the licensing Boan! has assured OE that it ",""idcn 

alllawycrs \0 be m equal footing. Prehcuing Conference Transcript at 78-79. 
5 In fact, coun.scI. for OE assured !he licensing Boan! that OE was not u,uucsting that this tribunal was .dvascly 
affected or is now .omehow sdvcrscly influenced by threats fran members of Congress." Preheating cmCerence 
Transcript at 74. Moreover, OE has not alleged that the Commissioners arc incapable of rendering a fair decision 
bccsUle they will be advcrscly affected by IUppoocd threats !rom Congress. 
6We recognize that bias or predisposition may bear on !he credibility of a party'a witnCISCI or evidence, although 
it is fu fran clear that biss is appropriate u a principal issue fer litigation in NRC procecdinp. However, as 
we decided in CU-9I-IS, we need not rcsch that question or provide guidancc at !he further litigatiat r:L IUch eons pending resolutiat of !he pot.cntially dispositive legal issues proposed by the puties. 

Ohio Edison Company'. Motion for RCCOIIIidcntion of CU-91-IS at S-9. Spccilica11y. OE claims .upport for 

its poaition in !he (ollowing NRC IIItcmcnll before the district coort "" id. at 6): 
If !he NRC Staff cIctcrmincs initially \0 deny the requested amendment., plaintiff will have an opportunity 
for 11\ adjudicstory hcarlng before 11\ Atomic Safety and licensing Board. That Board', at !he rcccrd 
dccisim will in turn be reviewable by !he Atomic Safety and licensing Appeal Board and !he Commission. 
It iI through !his agency process that Ohio Edison must fitst present its claims r:L improper congressional 
intctf'crcncc in the administrative process. 

NRC Memorandum or Points and Authorities in Support r:L MtXion \0 Dismiss at 4 (Aug. 22, 1988); and 
Subject matter jurisdictim aver !his claim rests with the NRC in !he first instance, and, at appeal. 
exclusively in the Court of Appeals. Plaintiff will have ample opportunity \0 Rise a charge of improper 
influence or biu in lhat forum. 

Transcript of Hcsring on DeCendants' MtXim to Dismiss at 5-7 (Dee. 13, 1988). 

89 



with the outcome, the opportunity for judicial review. In its order dismissing 
OE's petition for writ of mandamus, the District of Columbia Circuit Court of 
Appeals noted that OE did not show that it would be prevented from raising 
the issue of decisional bias on judicial review after the administrative process 
had been concluded. In re Ohio Edison Co., No. 89-1014, slip op. at 4 (D.C. 
Cir. Apr. 27, 1989) (unpublished per curiam order). The Court did not state 
that an opportunity to litigate the issue of decisional bias would be provided by 
the NRC. Therefore, neither prior judicial proceedings nor NRC representations 
before the courts require us to allow OE to proceed with its decisional bias 
claims at this time. 

Although OE focuses mainly on the Commission's suspension of the deci­
sional bias issue, OE also complains of the suspension of consideration of other 
matters that might be germane if the Applicants were to prevail on the bedrock 
issue. OE suggests that the suspension implies that the Commission believes 
the only outcome will be that OE will lose the bedrock issue. As stated in CLI-
91-15, by suspending consideration of these matters, the Commission intimates 
no opinion on the bedrock legal issue or any other matter. The Commission's 
order has suspended, but not precluded, consideration of other relevant mat­
ters as warranted upon resolution of the bedrock legal issue. If an evidentiary 
hearing is appropriate, in the event that Applicants win the bedrock issue, the 
Commission wiU provide appropriate instructions and guidance for the conduct 
of further proceedings. 

fur the reasons stated in this order, OE's motion for reconsideration is denied. 
Commissioner Curtiss disapproved this order; his dissenting views are at­

tached. Commissioner de Planque did not participate in this mauer. 
IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 5th day of March 1992. 

fur the Commission8 

SAMUEL J. CHILK 
Secretary of the Commission 

8 Canrni5sioner Rcmic:lc was not pn:scnt for the aflinnltion of this Order; if he had been pn:scnt, he would hive 
approved iL 
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DISSENTING VIEWS OF COMMISSIONER CURTISS 

I respectfully disagree with the Commission's decision to deny Ohio Edison's 
motion for reconsideration of CLI-91-15 and to continue the suspension of 
the consideration of the Staff "bias/predisposition" contention in this formal 
adjudicatory proceeding. 

Instead, I believe that the Commission should take up the question of the 
admissibility of the bias/predisposition issue now, rather than defer consideration 
of that question until the Licensing Board decides the so-called "bedrock issues" 
in this proceeding. 

The fact of the mauer is that the Applicants' bias/predisposition contention 
raises a question about whether "the Licensing Board and the Nuclear Regu­
latory Commissioners [should] give no weight to the recommendations of the 
NRC staff" on the substantive issues in this case. LBP-91-38, 34 NRC 229, 
257 n.92 (emphasis added). The NRC Staff has made, and will be making, 
recommendations to the Licensing Board on the "bedrock issues"! and to the 
Commission on the City of Cleveland's appeal on jurisdictional issues. In such 
a case, it seems evident that the challenge to the Staff's impartiality must be 
resolved prior to, not at the conclusion of, any proceedings on the substantive 
merits of the antitrust issue. For that reason, I believe the Commission should 
resolve the question of whether such a contention is admissible now.l To ignore 
the concerns that have been raised at this stage of the proceeding will, unfor-

! Although the '1>cdtocIc issues" arc primarily legal in nature, it is not clear that the parties' positionJ will ~ 
catfined strictly to legal arguments (where bias/predisposition on the part of an individual party may be of lesser 
catccm). In this regard, the Ucensing Board itself acknowledged that -

[a]t this juncture, •• , we are unable to pane the ""rious controversies bctwcc:n the parties into the 
neat categories this analysis requires with a degree of certsinty sufficient to convince us that threshold 
dismissal of these allegations [about Staff bias] is appropriate. 

LBP·91.38, IUprtJ, 34 NRC at 256. 
lOn the question of whether a contention alleging Staff bias/predisposition should be admitted as a litigable issue, 
I have substantial doubts about allowing such contentions in our proceedings. While the credibility of a witness 
who presents evidence is always a consideration, I am not aware of any NRC proceeding in which a pany's 
bias/prcdisposition per se WII made a principal issue for litigation on the merits. Nor does the Staff', role in 
the agency'. proceedings suggest a different catclusion. Indeed, in a formal adjudicatory proceeding, the Staff 
does not occupy a favored position; it is just another pany to the proceeding. When a board canes to decide 
cattested issues, it must CVllluate the Staff'. evidence and arguments in light of the .ame principles that apply 
to the presentations of the other parties. The Staff'. views cannot be accepted without passing WIder the same 
scrutiny as those of the other parties. COfUo/iJaled Edi.ron Co. 0/ New York (Indian Point, Units 1, 2, and 3), 
AL\B·304,3 NRC 1,6 (1976); SOwMm California Edison Co. (San Onofre Nuclear Generating Station, Units 
2 and 3), AL\B·268, I NRC 383, 399 (1975); VUIIIOIII Yan.ke Nucuor Power Corp. (Vermont Yankee Nuclear 
Power Station), AlAB·138, 6 AEC 520, 532 (1973). In general, in these proceedings, the application is in issue, 
not the adequacy of the Staff's review of the application. A party may nise contentions challenging the particular 
action that is the subject of me proceeding, blt it may not proceed on the basis of the allegations that the Staff 
hu aornehow failed in its performance. To the extent that a party seeks to litigate the adequacy of the Staff's 
worlc in a partic:ular proceeding, it proposes a contention that is not litigable. See Florida Power and Ught Co. 
(St. Lucie Nuclear Power Plant. Unit I), ALAB·921, 30 NRC 177, 186 (1989); LouisimuJ Power tIIId UgltI Co. 
(Waterford Steam Electric Station, Unit 3), ALAB·812, 22 NRC 5, 55·56 (1985); Pacific Ga.r tIIId Euctric Co. 
(Diablo Canyon Nuclear PoWCf Plant, Units I and 2), AlAB·728, 17 NRC m, 809 (1983). In my view, these 
holdings nise aenous questions about the admissibility of the biulpredisposition issue in the instant proceeding. 
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tunately, leave in place the cloud that has been cast on the Staff's impartiality 
and, as a consequence, on the arguments, evidence, and recommendations that 
the Staff will be advancing on the basic substantive issues that must be decided 
in this proceeding. 

For the foregoing reasons, I respectfully dissenL 
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In the Matter of Docket No. 70-3070-ML 

LOUISIANA ENERGY SERVICES, LP. 
(Claiborne Enrichment Center) March 5, 1992-

The Commission decides issues before it relating to its hearing order that set 
forth standards by which this application for a license to construct and operate a 
uranium enrichment facility would be judged. Both the Applicant and the sole 
Intervenor in the proceeding sought reconsideration of various portions of the 
hearing order. The Commission clarifies that the existing 10 C.F.R. Part 140 be 
applied to the license application solely as guidance. The Commission orders 
that the final Commission rule on material control and accounting for enrichment 
facilities, instead of the proposed rule, shall be applied to this proceeding; that 
the hearing shall proceed as directed in the order; and that all other requests for 
reconsideration are denied. 

ATOMIC ENERGY ACT: SECTION 193(e) 

Congress dictated that the Price-Anderson Act liability insurance require­
ments will not be applied to uranium enrichment facilities. See Atomic Energy 
Act, § 193(e). 

*Ro-servcd Much 9.1992 
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REGULATIONS: INTERPRETATION AND APPLICATION 
(10 C.F.R. PART 140) 

Of the existing NRC regulations under 10 C.F.R. Part 140, only sections 
140.15-140.17 and Part 140, Appendix A are applicable to this proceeding, and 
then only as guidance or models as to proof of liability insurance. 

NRC: HEARING STANDARDS (NATURE OF CONSIDERATION) 

An intervenor's objection to the use of the word "reconsideration" in a hearing 
order that relates to Commission consideration of the hearing standards raises 
solely a semantic problem, as long as the nature of the reconsideration offered 
by the Commission is sufficient to meet the intervenor's objections and the 
Commission's obligations. 

NRC: CHOICE OF RULEMAKING OR ADJUDICATION 

When standards set forth in a hearing order to govern an adjudication have not 
been established by rulemaking, the Commission may provide an opportunity 
for parties to challenge the standards by seeking reconsideration. 

RULES OF PRACTICE: HEARING STANDARDS (CHALLENGE; 
LACK OF ESTABLISHED RULE) 

The status of an unchallenged hearing standard would not be Simply that of 
a proposed standard; an unchallenged standard would be, without more, fully 
applicable to the matter being heard. 

NRC: HEARING STANDARDS (NATURE OF CONSIDERATION) 

It should be evident from the terms of a hearing order that requires among 
other things that petitions for reconsideration "must contain all technical or 
other arguments to support the petition," that the Commission intends to initiate 
a process in which each objection would be fully considered de novo and the 
parties provided with the Commission's reasoned decision. 

URANIUM ENRICHMENT FACILITY: SITING CRITERIA 
(PLANT BOUNDARY LIMITS) 

For purposes of siting and design of a uranium enrichment facility against 
accidental atmospheric releases of uranium hexafluoride, the Commission estab-

94 



lished plant boundary limits that were intended to be generally equivalent to the 
Commission's reactor siting criteria found in 10 C.F.R. Part 100. 

URANIUM ENRICHMENT FACILITY: SITING CRITERIA 
(PART 100 EQUIVALENCy) 

The Commission's objective in applying the Part 100 siting criteria to a 
uranium enrichment facility, is equivalency to Part 100; it was never the intent 
to set levels below which no adverse effects would occur from hydrogen fluoride. 

URANIUM ENRICHMENT FACILITY: DESIGN CRITERIA 
(PERFORMANCE-BASED SAFEGUARDS STANDARDS) 

The Commission chose the approach of performance-based design standards 
for the contemplated enrichment facility. Those standards established "principal 
design criteria which are commensurate with their safety function." 53 Fed. 
Reg. at 13,278. 

URANIUM ENRICHMENT FACILITY: DESIGN CRITERIA 
(PERFORMANCE-BASED SAFEGUARDS STANDARDS) 

The Commission's design criteria for the contemplated enrichment facility 
did not include a performance-based safeguards standard directed at common 
defense and security. 

URANIUM ENRICHMENT FACILITY: SAFEGUARDS 
(10 C.F.R. § 74.33) 

The need for safeguards against unauthorized activities at uranium enrichment 
facilities was addressed primarily through creation of a new section 74.33 in 
NRC's existing material control and accounting regulations. 

URANIUM ENRICHMENT FACILITY: MC&A SYSTEM 
(10 C.F.R. §74.33) 

The new section 74.33 of 10 C.F.R. includes as a performance-based re­
quirement that each uranium enrichment licensee must establish, implement, 
and maintain an NRC-approved material control and accounting system. 
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URANIUM ENRICHMENT FACILITY: MC&A OBJECTIVES 
(PHYSICAL SECURITY REQUIREMENTS) 

Specific requirements for the use of physical security measures in achieving 
material control and accounting objectives is unnecessary; physical security 
measures may be included in an applicant's program, but the applicant is free to 
develop its program in any manner as long as it meets the general performance 
objectives. 

MEMORANDUM AND ORDER 

Before us are issues related to the criteria that will govern the decision 
by the Nuclear Regulatory Commission ("NRC" or "Commission") whether to 
license Louisiana Energy Services, L.P. ("LES" or "Applicant'')l to construct 
and operate the Claiborne Enrichment Center in Claiborne Parish, near Homer, 
Louisiana. The contemplated operation would involve the possession or use 
or both of byproduct, source, and special nuclear material for the purpose of 
enriching natural uranium to a maximum of 5% U-235 by the gas centrifuge 
process. The LES application for an enrichment facility license is the first since 
the NRC was required to consider such an application in a single, on-the-record 
adjudicatory hearing. The requirement appears in new section 193 of the Atomic 
Energy Act ("Act"), enacted as an amendment to the Act by section 5 of the 
Solar, Wind, Waste and Geothermal Power Production Incentives Act of 1990 
(Pub. L. No. 101-575).2 

I. BACKGROUND 

The Commission published a notice of hearing on the LES license application 
(Hearing Order) on May 21, 1991. See 56 Fed. Reg. 23,310. In the Hearing 
Order the Commission referenced relevant, codified NRC regulations that would 
be applicable to the licensing decision and, in the absence of a final rule 
specifically addressed to licensing enrichment facilities,3 set forth as Part III 

I LES is • limited partnership whose general partncn are Un:nco Investments. Inc. (. subsidiary of Un:nco. Ltd.); 
Caibame Ibcls. L.P. (a suboidillY .. FluOl' Daniel, Inc.); Claiborne Energy Services. Inc. (a aubsidWy .. Dulce 
Power Company); and Gnystone Corpontion (a subsiclil1)' cL Northern Stales Power Company). In addition, 
\here are ICW2l limited putnen. 
251. 42 U.s.c. f 2243(b). 
31n 1990. \he Commission looght comment on • proposed rule \hat was to establish new perl"ormancc-bued 

mataial control and accounting (MC&:A) roquircmcnlS \hat wrotd be applicable to uranium cnric::lunent facililY 
licensccI who produce significant quantities of lpecial nuclear material (SNM) of low ltr.ltcgiC significance and 
to applicantl to c:autnld and ~tc enrichment facilities. Su S5 Fed. Reg. 51.726 (1990). AdVll1CC notice 
of proposed JUlanaking m regutation of uranium auic::lunent had been given in early 1988 (su S3 Fed. Reg. 
13,276). but \he JUlcmaking wu never initiated. SS Fed. Reg. at SI.726, coL 2. 
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of the Hearing Order special standards by which LES's application would be 
judged and instructions for the hearing. An opportunity was offered for admiued 
hearing participants to petition directly to the Commission for reconsideration 
of any of Part Ill's provisions. 

LES and the NRC Staff are parties to the hearing. The Atomic Safety and Li­
censing Board (Licensing Board) established to conduct the LES hearing admit­
ted a sole intervenor to the proceeding, Citizens Against Nuclear Trash (CAN1). 
CANT is an environmental organization whose membership is comprised mostly 
of residents of Claiborne Parish.4 The State of Louisiana, Department of En­
vironmental Quality, participates as an interested state agency. See 10 C.F.R. 
§2.715(c). 

The Commission's unusual involvement at this early stage of a proceeding 
responds to both LES and CANT who each sought reconsideration of the Hearing 
Order. LES specifies one objection to the Part III provisions and seeks leave to 
object late to a provision of Part IV. CANT asks for changes in three separate 
respects. We address Applicant's and CANT's objections in turn along with 
Staff's responses to those objections. Neither LES nor CANT commented on 
each other's objections. 

n. LES'S REQUEST FOR RECONSIDERATION 

A. Provision (from Part 1m at Issue: Paragraph 6, establishing terms 
for compliance with requirement for liability insurance 

Section 193 of the Act requires that "as a condition of the issuance" 
of a uranium enrichment facility license, the licensee "have and maintain 
liability insurance of such type and in such amounts as the Commission judges 
appropriate to cover liability claims •••• " Section 193(d)(1). In Part III, ,6, 
of the Hearing Order, the Commission acknowledged this liability insurance 
requirement as a licensing standard for LES. The Commission declined then to 
determine the precise terms or amount of the policy but noted that "10 CFR 
140.15, 140.16, and 140.17 provide adequate guidance as to proof of financial 
protection (insurance) . ••• " 56 Fed. Reg. 23,312 (emphasis added). The 
Commission also referenced Appendix A of Part 140 for the availability o~ 
"models" for form, content, and coverage of such liability insurance. The burden 
of establishing the amount needed was left to LES "in the first instance," the 
amount to be justified "in terms of a reasonable evaluation of the risks required 
to be covered" by Pub. L. No. 101-575, but in any case the amount need be no 
greater than the maximum amount available from commercial insurers. 

4~. this docket. LBP-9141. 34 NRC 332, 333. 360 (1991). 
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Objection and Requested Relief 

LES asks that we reconsider our use of the term "financial protection" and 
that the term should be replaced in the cited sections of Part 140 by the term 
"liability insurance." LES maintains that this should be done because the term 
"financial protection" is used in the context of the Price-Anderson Act and Pub. 
L. No. 101-575 precluded the application of section 170 (Price-Anderson) to 
uranium enrichment facilities. As a final paragraph, LES states: 

Rlrther, the aspects of Part 140 dealing with the Price·Anderson Act. specifically. secondary 
financial protection and waiver of defenses. should not be applied. 

Staff's Response 

The NRC Staff opposed the reconsideration, arguing that NRC's codified 
regulations implementing Price-Anderson requirements were "cited only as 
providing 'guidance' as to proof of insurance and 'models' for the form, 
content and coverage of such insurance ..•• " The Staff concluded that the 
Commission's framework for evaluating LES's compliance with the liability 
insurance requirements was a reasonable one, fully consistent with recent 
enactments. Staff's Response, dated August 12, 1990. 

Commission Decision 

The Staff's response is squarely on target, and we need not repeat it No 
reading of ,6 - no matter how contrived - can raise a serious question of 
applying a requirement for financial protection from public liability different 
from or beyond the liability insurance required by Congress in Pub. L. No. 
101-575.' Moreover, we are unable to discern the slightest reason why further 
assurance is sought or needed that Price-Anderson requirements will not be 
applied to LES' s enriclunent facility; Congress has so dictated. See Act, 
§ 193(e). The Commission cannot ignore such a congressional command and 
has evidenced no inclination or intent to do so. We find no need to amend our 
hearing notice. 

Reconsideration on this basis is denied. 

'''FlOlllcial protection" is defined in Pan 140 as the "ability \0 respond in damages Cor public liability and \0 
meet the COlt of investigating and defending claims and ICIIling suits for such damages." 10 c.F.R. § 14D.3(cI). 
Section 140.14(a)(I) lists a policy of liability insurance from private sources u • means of providing primary 
financial protection. Related sections cited in Part m discuss the adequacy of proof of such liability insurance. 
Su section 140.15 •• 'I'q. 
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B. Provision (from Part IV) at Issue: Applying Part 140 of the NRC 
rules (codified in Title 10) to the hearing by including Part 140 in a 
list of regulations to be applied "according to their terms" 

US's Objection and Requested Relief 

Following shortly upon Staff's August 12 response, LES moved for leave to 
file to replace an incorrect caption and to supplement its motion for reconsider­
ation. This time, LES challenged Part IV of the Federal Register notice where 
Part 140 was included among NRC regulations that would be applied "according 
to their terms." 

Staff's Response 

Staff noted that LES failed to explain why this additional objection could not 
have been raised in LES's original motion, but on the substance found that the 
supplemental argument did not change the Staff's position - "i.e., there is no 
dispute that Congress specifically excluded uranium enrichment facilities from 
Price-Anderson Act applicability." Staff's Response, dated September 6, 1991, 
at 2-3. 

Commission Decision 

The Commission accepts LES's additional filing. We believe that the hearing 
notice erred in a minor respect in including existing Part 14()6 among the 
regulations that applied by their terms. Only the sections of existing Pan 
140 designated in Part III of the Hearing Order are applicable and then only 
by the terms of the Hearing Order, i.e., as guidance or models. Thus, the 
reconsideration is granted, and the Commission clarifies that existing Part 140 
is not applicable by its terms. 

«5 N(J(C IItllllte Commission currently is engaged in Nlemaking cm=ning lite lic ..... ing of uranium enrichm .... ' 
facilities 10 rellect changes mlde 10 lite Atomic Energy Act by lite Solar, Wutd. Waste and Gcolltennal Power 
Production l-Icentives Act of 1990. Su Notice of Proposed Rulemaking - Uranium Enriclunen' Regu1ations, 56 
Fed. Reg. 46,739 (ScpL 16, 1991). Tha' ruIcmwng includes proposed modificatioos to 10 C.F.R. Pan 140 to 
address lite "financill prota:tioo ttquUcd of unnium enrichment facility licensees punuant to SCCIim 193 of !he 
Atomic Energy Act of 1954 •••• " 56 Fed. Reg. 1146,745. The Commission has not yet mlde Iny dctcrminatioo 
on !he final Nles in !his area. 
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m. CANT'S OBJECTIONS TO OUR PART m PROVISIONS 

A. Provision at Issue: Unnumbered paragraph, authorizing motions 
for reconsideration of the standards for this hearing set forth by the 
Hearing Order 

CANT's Objection and Requested Relief 

CANT objects to the use of the term "reconsideration" and maintains that 
the standards set forth for the hearing must receive impartial and thorough 
consideration and that the Commission must respond to all comments with 
reasoned justification for its position. 

Staff's Response 

The Staff asserts that no reconsideration of the use of the term ''reconsider­
ation" is warranted. 

Commission Decision 

As the Staff noted, CANT's objection raises solely a semantic problem; 
the nature of the reconsideration offered by the Commission is sufficient to 
meet CANT's objection and the Commission's obligations.' It has long been 
established that the Commission may proceed by rulemaking or adjudication. 
See SEC v. Chenery Corp .• 318 U.S. 80 (1942). See also'Pub. L. No. 101-
575, § S(b). Because the standards set forth in Part III to govern the instant 
adjudication had not been established by ruIemaking, the Commission provided 
opportunity for parties to challenge them by seeking reconsideration; however, 
the status of an unchallenged standard would not be simply that of a proposed 
standard, as CANT's formulation would suggesL An unchallenged standard 
would, without more, be fully applicable to the matter being heard. As to the 
standards challenged, it should have been evident from the terms of the Hearing 
Order, which required among other things that petitions for reconsideration 
''must contain all technical or other arguments to support the petition" and 
allowed response by the parties, that the Commission intended to initiate a 
process in which each objection would be fully considered de novo and the 
parties provided with the Commission's reasoned decision. In any event, as 
demonstrated by this Order, that is the process being followed, and CANT is 

, Our NIcs auach no ipCCiallignilicanc:c to the term ""n:considcntion" used in Ihe present c:onlc1L Cf. 10 C.F.R. 
12771 (pcIitims for rccmsidcntim of a final decision). 
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receiving the process it perceives as its due regardless of the nomenclature. 
Thus, we conclude that no modification of our Hearing Order is warranted. 

B. Provision at Issue: Paragraph 3, adopting criteria from 
NUREG-1391 (entitled ''Chemical Toxicity or Uranium Hexafluoride 
Compared to Acute Errects or Radiation',) for purposes or sUing 
and design of the facility against accidental atmospheric releases of 
uranium hexafluoride· 

CANT's Objecdon and Requested Relief 

CANT objects to the Commission's proposed siting criteria as too lax to 
protect public health adequately. In support of that objection, CANT incorpo­
rates by reference its Contention (0) and the affidavit supporting Contention 
(0) which in turn rely on statements in EPA's comments on the Commission's 
Advance Notice of Proposed Rulemaking which was published at 53 Fed. Reg. 
13,726 (1988). EPA commented that the NRC's specified limits "may not ad­
equately protect the public from exposure to hydrogen fluoride (HF)." Letter 
from Robert E. Sanderson, EPA to NRC, .July 22, 1988. CANT affirmatively 
seeks imposition of a boundary limit of 25 mg/m' for 15 minutes or its effective 
equivalenL 

Posidon of the Staff 

Reconsideration was opposed by the Staff based on its demonstration by 
affidavit that CANT's reliance on the EPA letter is misplaced. Staff's thesis 
was that EPA's conclusion was faulty because EPA had relied on an incorrectly 
published formula stated in the work of another organization (corrected in later 
publication) and on only part of a definition included in a different work. 

Commission Decision 

The Commission established plant boundary limits that were intended to be 
generally equivalent to the Commission's reactor Siting criteria published at 10 
C.P.R. Part 100, i.e., the limits were intended to be quantities or concentration 
values that produced a level of adverse health effects generally equivalent to 

the adverse health effects that are associated with the dose guideline values 

I The critc:rion applies lite fonowing limitations \0 the boundary of lite site under con!roI of the applicant: A 
limiting intake d 10 milligrams d unnium in soluble form. and a limiting exposure \0 hydrogen fluoride at a 
conc:c:ntration d 2S milligrams per cubic meter of air for 30 mimncI. For exposun: tim .. (t) other lItan 30 minUlel 
lite limitina conc:c:ntration (C) of hydrogen fluoride in air shan be calculated using lite equation C - 2S mg/rn~ 
(30 min/1)1il. 
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in Part 100. We believe that Dr. Maguire's affidavit, submitted by the Staff, 
considered in conjunction with the rationale for NRC's specified limits in 
NUREG-1391 amply rebuts CANT's arguments. It bears emphasis that the 
objective is equivalency to Part 100; it was never the intent to set levels below 
which no adverse effects would occur from HF. 

The Commission's standard is appropriate in that it approximates or is 
stricter than the standard adopted by the Commission in its previous Part 100 
rulemaking: as discussed in NUREG-1391, the Significant health effects from 
exposure at the Part 100 guideline values are in excess of those that might be 
expected from exposures at the chosen HF values. For the foregOing reasons, 
we decline to consider the issue further. 

C. Provision at Issue: Paragraph 2, applying the draft "General 
Design Criteria" for uranium enrichment published in the Advanced 
Notice of Proposed Rulemaking noticed on April 22, 1988 (see 53 
Fed. Reg. 13,276) 

CANT's Objection and Requested Relief 

CANT complains of the lack of performance objectives addressed to safe­
guarding nuclear materials in the design objectives made applicable by ,2. 
CANT proposes that we incorporate the following design criterion: 

The design of a uranimn enrichment facility, including hardware, shall be conducive to 
implementation of effective advanced national and international safeguards techniques and 
procedures. 

CANT also asks that we consider in establishing nuclear safeguard performance 
criteria the issues raised in four CANT contentions, (L) through (0). We read 
that as a request to establish licensing standards to ensure effective monitoring 
by the International Atomic Energy Agency (lAEA) that would require (1) online 
enrichment monitoring for all cascades at the plant and inner diameters of all 
process pipes measuring at least 110 mm; (2) effective monitoring of sampling 
ports, process valves, and flanges; and (3) transparent walls around small cells 
of centrifuges. 

Staff's Position 

Here as well, the Staff opposes reconsideration. Staff's first reason is 
that any lack of material control and accounting (MC&A) requirements has 
been addressed by issuance of the Commission's final rule, published October 
31, 1991 (56 Fed. Reg. 55,991) which established MC&A requirements for 
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enrichment facilities.' In addition, Staff argues, the Commission's statement 
of considerations on the final rule resolved that NRC requirements need not 
encompass as a design criterion the assurance that ready access is available 
to IAEA inspectors. Staff also argued that an aspect of the detailed criterion 
proposed that would establish a prohibition against opaque cell walls for 
centrifuges would be technically irrelevant because the LES design does not 
appear to contemplate such walls. Staff's Response at 9-10. 

Commission Decision 

The General Design Criteria from our 1988 Advance Notice of Proposed 
Rulemaking were made applicable to this proceeding by the Commission in 
the Hearing Order. In so doing, we chose the approach of performance-based 
standards. Those standards established ''principal design criteria which are 
commensurate with their safety function." 53 Fed. Reg. at 13,278. Since the 
rules were linked to "safety" considerations as distinct from "common defense 
and security" considerations,lo the criteria did not include a performance-based 
safeguards standard directed at common defense and security goals such as those 
to be achieved by the IAEA safeguards regime. This possible gap was addressed 
by the Commission's Notice of Proposed Rulemaking on MC&A requirements 
for uranium enrichment facilities. 55 Fed. Reg. at 51,726. Part IV of the 
Hearing Order (56 Fed. Reg. at 23,313) made the proposed rules for 10 C.F.R. 
Part 74 relating to MC&A (see 55 Fed. Reg. 51,730, et seq.) applicable to this 
proceeding and anticipated conformance to the final rules when issued, noting 
that if there were not final rules at the conclusion of this proceeding, any license 
granted LES would be appropriately conformed to final rules on their issuance. 
The Commission also noted the applicability of already codified regulations on 
physical security and information control. 

In issuing its final rule on MC&A requirements for uranium enrichment 
facilities (see 56 Fed. Reg. 55,991 (Oct. 31, 1991», the Commission explained 
that the need for safeguards against unauthorized activities was addressed 
"primarily through creation of a new § 74.33 in NRC's existing material control 
and accounting regulations." [d. The final rule replaced the proposed rule and 
became applicable to this proceeding, and lest there be any doubt, by this Order 

'CANT', reconsideration request rellected lhat CANT was well ,wlre lhat the Cormnission hid published a 
proposed Nle reglrding MC&A. S66 55 Fed. Reg. 51.726 (1990). Indeed. one of the individual commenters 
apparently hIS close ties to CANT and essentially mlde CANT', point with ICSpect to IAEA access in the 
rulemaking. 
10 "Slfety" in our parlance refers to protection of public health and .. fety from the design. conSlNction. and 
operation of the plant; the prolcction of the common defense and security of the United States relates to such 
mltters IS protection of classified infonnation and 'glinst internltional diversion of mlterials from peacefullnd 
non-c:xplosive uses. 
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we amend our Hearing Order accordingly. The final rule resolves CANT's 
issue; the Commission explained its choice of performance-based rather than 
prescriptive standards in establishing safeguards-directed performance standards 
in the new section 74.33. 

The new section 74.33 includes as a performance-based requirement that 
each uranium enrichment licensee must establish. implement, and maintain an 
NRC-approved MC&A system. That system must, among other things, protect 
against production of uranium enriched to 10% or more of U-235 and any 
unauthorized production of uranium of low strategic significance, and in the 
unlikely event that protection is thwarted, must be able to detect the consequent 
unauthorized production. 10 C.F.R. §74.33(2) and (3). The Commission 
concluded that specific requirements for the use of physical security measures in 
achieving MC&A objectives were unnecessary. Physical security measures may 
be included by an applicant in its MC&A program, but the applicant is free to 
develop its program in any manner as long as it meets the general performance 
objectives and has the system features and capabilities specified. 

CANT's remaining suggested standards appear to be prescriptive and oriented 
toward the physical construction of the facility, whereas the Commission has 
made a reasoned policy choice in the rulemaking to regulate by performance­
based standards for MC&A programs. Licensees may, of course, choose or 
need to employ the CANT-suggested means to achieve an appropriate level of 
safeguards; however, those means are not necessarily the exclusive solutions 
to meeting the Commission's performance requirements. Indeed, in some 
cases those means may be irrelevant because of the design chosen for the 
facility. Finally, we note that CANT has withdrawn its objection to the lack 
of a requirement that centrifuge cell walls be transparent Presumably this was 
because no provision was apparent that opaque walls were intended. See, e.g., 
Staff's Response at 10. 
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In light of the foregoing, the hearing should proceed as directed, substituting 
the final rule on MC&A for the proposed rule and applying existing Part 140 
solely as guidance. All other requests for reconsideration are denied. 

It is so ORDERED. 

Dated at Rockville. Maryland 
this 5th day of March 1992. 

fur the Commissionll 

SAMUEL J. CHILK 
Secretary of the Commission 

11 Commissiooa Remick wu not present for !he affinnatioo or Ibi, OnIa; if he had bcc:n prcscnl, he would have 
approved it. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Robert M. Lazo, Chairman 
Jerry R. Kline 
Peter S. Lam 

Docket Nos. 50-528-0LA-3 
50-529-0LA-3 
50-530-0LA-3 

(ASLBP No. 92-654-01.0LA-3) 
(Automatic Closure 

Interlock for Shutdown 
Cooling Valves) 

ARIZONA PUBLIC SERVICE 
COMPANY. at al. 

(Palo Verde Nuclear Generating 
Station Units 1. 2. and 3) 

RULES OF PRACTICE: INTERVENTION 

March 4,1992 

The Atomic Energy Act does not confer the automatic right of intervention 
upon anyone. The Commission may condition the exercise of that right upon 
the meeting of reasonable procedural requirements. 

RULES OF PRACTICE: INTERVENTION 

Prior to the first prehearing conference, the petitioner must file a supplement 
to his or her pelition to intervene which sets forth the contentions the petitioner 
seeks to have litigated and the basis for each contention. 10 C.F.R. § 2.714. 
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RULES OF PRACTICE: DISMISSAL OF PARTIES 

LICENSING BOARDS: AUTHORITY TO REGULATE 
PROCEEDINGS 

Pursuant to 10 C.F.R. §2.707, the Licensing Board is empowered, on the 
failure of a party to comply with any prehearing conference order to make such 
orders in regard to the failure as are just. . 

RULES OF PRACTICE: DISMISSAL OF PARTIES (DEFAULT) 

LICENSING BOARDS: AUTHORITY TO REGULATE 
PROCEEDINGS 

Dismissal of a party is the ultimate sanction applicable to an intervenor. 
Where a party fails to carry out the responsibilities imposed by the fact of its 
participation in the proceeding, such a party may be found to be in default and 
the Licensing Board may make such orders in regard to the failure as are just. 
10 C.F.R. §§ 2.707, 2.718. 

MEMORANDUM AND ORDER 
FINDING MITCHELL PETITIONERS IN DEFAULT 

(Dismissal or Proceeding) 

On October 30, 1991, the NRC published in the Federal Register a notice of 
application by the Arizona Public Service Co. et al. ("Licenseesj for license 
amendments to the licenses for Palo Verde Nuclear Generating Station, Units 
1,2, and 3, to permit the Licensees to remove the automatic closure interlocks 
for shutdown cooling valves on these units, and of an opportunity for hearing 
on that application. 56 Fed. Reg. 55,940, 55,942 (Oct. 30, 1991). The notice 
provided that petitions for leave to intervene with respect to the application could 
be filed by November 29, 1991, in accordance with 10 C.F.R. § 2.714; that the 
petition should specifically explain why intervention should be permiUed, with 
particular reference to, inter alia, the nature of petitioner's right to intervene 
under the Atomic Energy Act, as amended; and that the petition should identify 
the specific aspects of the subject matter of the proceeding as to which petitioner 
wishes to intervene. 56 Fed. Reg. at 55,941. 

Allan L. Mitchell and Linda E. Mitchell ("Petitioners") filed a petition 
("Petitionj to intervene on November 25, 1991. Licensees and the NRC Staff 
have opposed the Mitchell's petition. 

The Atomic Safety and Licensing Board ("Board") issued a ''Notice of Pre­
hearing Conference and Order Scheduling Filing of Pleadings" on January 2, 
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1992 ("Order"). 57 Fed. Reg. 938 (Jan. 9, 1992). In this Order, the Board 
required that ''petitioners ••• shall file no later than January 27, 1992 a Sup­
plemental Petition which must include a list of the contentions which petitioners 
seek to have litigated in the hearing and which satisfy the requirements of para­
graph (b)(2) of §2.714 of the Commission's Rules of Practice." Order at 2. 
Additionally, the pleadings were "to be in the hands of the Licensing Board and 
other parties on the due date." Id. at 3. 

On January 27, 1992, the Mitchell Petitioners filed a Notice with the 
Licensing Board and the other parties stating that they do not intend to comply 
with the Board's order to submit proposed cont.entions and moved "to voluntarily 
dismiss these proceedings." Licensees and NRC Staff do not object to dismissal 
of this proceeding. 

The deliberate decision by the Mitchell Petitioners not to comply with the 
Licensing Board's Prehearing Order of January 2, 1992, places them in default 
in this proceeding. Accordingly, pursuant to the provisions of 10 C.F.R. § 2.707, 
the Petition for Leave to Intervene and Request for Hearing, filed by Allan L. 
Mitchell and Linda E. Mitchell on November 25, 1991, is hereby denied and 
the Mitchell Petitioners are dismissed from this proceeding, with prejudice. 

There being no other matters outstanding, this licensing proceeding is hereby 
terminated. 

It is so ORDERED. 

Issued at Bethesda, Maryland, 
this 4th day of March 1992. 
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SAFETY LIGHT CORPORATION, 
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(Bloomsburg Site Decontamination) 

ORDER 
(Ruling on Licensees' Motion to Compel 

Deposition Discovery (rom the NRC Staff) 

March 16, 1992 

On January 31, 1992, USR Industries, Inc., and Safety Light Corporation 
filed a Motion to Compel Deposition Discovery from the NRC Staff. The NRC 
Staff on February 18, 1992, filed its Answer in Opposition to Licensees' Motion 
to Compel Deposition Discovery. At the end of its Answer, the NRC Staff 
included a request for the entry of a protective order precluding the taking of 
the requested depositions (Staff Answer at 12). 

On February 24, 1992, the Licensees (USR Industries) and Safety Light 
Corporation filed a Motion for Leave to File a Reply in Support of Motion to 
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Compel Deposition Discovery. That motion and the proposed reply attached to 
it were specifically directed only to the NRC Staff's Motion for a Protective 
Order contained in its filing dated February 18, 1992. The Licensees' Motion 
for Leave to File a Reply is hereby granted, and the tendered Reply in Support of 
Motion to Compel Deposition Discovery is received and filed instanter insofar 
as it pertains to the Staff's request for a protective order. . 

At a conference between counsel and the Licensing Board on January 7, 
1992, the parties agreed to the following issues for the evidentiary hearing to 
be held in these proceedings: 

1. Does the NRC have jurisdiction over USR Industries and USR subsidiaries (rec. 
ognizing that the Staff has pending before the Nuclear Regulatory Canmission an 
appeal at this present time with regard to this issue)? 

2. Was there adequate basis in 1989 for making either or both of the 1989 orders 
immediately effective? 

3. Should the Staff's orders of March and August 1989 be sustained, denied or 
modified as appropriate? 

January 9, 1992 Licensing Board Order (unpublished) at 1-2. 
The Licensees have requested the discovery depositions of three individuals, 

one identified by name (Kevin Null, an employee of NRC Region III) and two 
others identified under the following categories: 

An NRC Staff official who prepared or has specific knowledge of the Policy and Processing 
for Material Licensing Applications Involving Change of Ownership, dated February II, 
1986.1 

An NRC Staff official who prepared or has specific knowledge of the basis for the statementa 
in SECY ·91-096 and SECY ·91·334 related to "the lack of clear standards for unrestricted 
release of residual radioactivity" (SECY·91-096 at 4) and "existing NRC regulations do not 
contain generally applicable and definitive decontamination criteria" (SECY·91·334 at 8). 

Under the provisions of 10 C.F.R. § 2.720(h)(2)(i), where discovery is sought 
from the NRC Staff, it is required to "make available one or more witnesses 
designated by the Executive Director for Operations for oral examinations at the 
hearing or on deposition regarding any matter, not privileged, which is relevant 
to the issues in the proceeding." The Staff correctly points out the relevancy 
requirement of this provision, but then cites the Federal Rules of Evidence (Rule 
401) as the sole criterion for determining what is relevant in the pending motion 
to compel discovery. We have always held that a more liberal definition of 
relevance may be used in the context of discovery. Such information need not 

IThe Staff stated in its Answer, II page 8, footnote 10, that the "comet title of this document is 'Policy and 
Guidance Directive FC 86-2; Processing ~teriallicense Applications Involving O!ange of Owncnhip.'" 
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be admissible per se, as would be the case at trial. It is sufficient if the requested 
discovery could reasonably lead to obtaining evidence that would be admissible 
at the future evidentiary hearing on this proceeding, 

I. DEPOSITION OF KEVIN HULL 

The Staff has not objected to the depositions of John D. Kinneman or Francis 
Costello. Until they have been deposed, the Licensees can make no real showing 
whether or not the deposition of Kevin Null is needed upon a showing of "ex­
ceptional circumstances" as required by 10 C.F.R. § 2.720(f)(2)(i). Accordingly, 
the Licensees should first depose John D. Kinneman and Francis Costello. If 
thereafter the Licensees still wish to make a case for compelling the depoSition 
of Kevin Null, they may do so. 

U. DEPOSITION OF A STAFF WITNESS REGARDING 
STAFF GUIDANCE OF FEBRUARY 11, 1986 

Here the Licensees have not asked for the deposition of a named individual 
and hence need not make the difficult threshold showing required by section 
2.72O(h)(2)(i). As we have noted supra, the standard for compelling discovery 
is much less stringent than that for the admissibility of evidence, and need only 
involve information that might lead to admissible evidence. Accordingly, we 
direct the Staff to supply for deposition discovery some individual familiar with 
the issuance of the guide. 

UI. DEPOSITION OF A STAFF WITNESS 
FAMILIAR WITH EXISTENCE OR LACK OF 

DECONTAMINATION CRITERIA 

Here also there is no request for named witnesses. The Staff has offered 
other witnesses who may be questioned upon this matter. We note that the 
Staff in issuing its recent orders denying renewal of licenses has now set forth 
specific decontamination criteria for this specific site. However, the Licensees 
have always contended that there is a significant difference between the required 
decontamination of a manufacturing site utilizing licensed nuclear materials, and 
the cleanup required after the termination of licensed operations. We express 
no view on this situation. However, if the deposition of some witnesses on this 
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point shows a clear need for additional depositions, the Licensees may renew 
the requeSL The NRC Staff's Motion for a Protective Order is denied. 

IT IS SO ORDERED. 

Bethesda, Maryland 
March 16, 1992 
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In this Memorandum and Order, the Licensing Board finds that the petitioners 
lack standing to intervene in this operating license amendment proceeding and, 
therefore, it denies the petitioners' intervention petition. 

RULES OF PRACTICE: STANDING TO INTERVENE 

The Commission long ago held that "contemporaneous judicial concepts of 
standing" are to be used in determining whether a petitioner has alleged a 
sufficient "interest" within the meaning of section 189(a) of the Atomic Energy 
Act and the' agency's regulations to intervene as a matter of right in an NRC 
licensing proceeding. Portland General Electric Co. (Pebble Springs Nuclear 
Plant, Units 1 and 2), CLI-76-27. 4 NRC 610,613-14 (1976). 
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RULES OF PRACTICE: STANDING TO INTERVENE 

To establish standing, a petitioner must demonstrate an injury in fact from the 
action involved and an interest arguably within the zone of interests protected by 
the statutory provisions governing the proceeding. See Florida Power & Light 
Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 
329 (1989); Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 
I), CLI-83-25, 18 NRC 327, 332 (1983). 

RULES OF PRACTICE: STANDING TO INTERVENE 

The same in injury in fact and zone of interest requirements must be met 
regardless of whether the petitioner is an individual or an organization seeking 
to intervene in its own right. Florida Power & Light Co. (Thrkey Point Nuclear 
Generating Plant, Units 3 and 4), ALAB-952, 33 NRC 521, 529 (1991). 

RULES OF PRACTICE: STANDING TO INTERVENE 

When an organization seeks to intervene as the authorized representative 
of one of its members, the standing of the organizational petitioner is, inter 
alia. dependent upon that individual member having standing in his own right. 
Turkey Point. 33 NRC at 530-31. See also Hunt v. Washington Apple Advertising 
Comm'n. 432 U.S. 333, 342-43 (1977). 

RULES OF PRACTICE: STANDING TO INTERVENE 

Current judicial standing doctrine holds that the injury in fact requirement 
has three components: injury, cause, and remedial benefit. See Valley Forge 
Christian College v. Americans United/or Separation o/Church and State. 454 
U.S. 464, 472 (1982). 

RULES OF PRACTICE: STANDING TO INTERVENE 

To meet the injury in fact test in proceedings other than those for construc­
tion permits and operating licenses, injury to individuals living in reasonable 
proximity to a plant must be based upon a showing of "a clear potential for 
offsite consequences" resulting from the challenged action. St. Lucie. 30 NRC 
at 329. 
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RULES OF PRACTICE: STANDING TO INTERVENE 

Standing cannot be properly predicated upon the denial of a purported 
procedural right that is uncoupled from any injury caused by the substance of 
the challenged license amendment See United Transp. Union v. ICC, 891 F.2d 
908, 918 (D.C. Cir. 1989), cert. denied, 110 S. Ct. 3271 (1990). 

MEMORANDUM AND ORDER 
(Ruling on Intervention Petition) 

This matter is before us to determine whether the petitioners, Ohio Citizens 
for Responsible Energy, Inc. (OCRE) and Susan L. Hiatt, have standing to 
challenge an operating license amendment sought by the applicants, Cleveland 
Electric llluminating Company, et al., for their Perry Nuclear Power Plant located 
on the shores of Lake Erie in Lake County, Ohio. The amendment removes 
the reactor vessel material surveillance program withdrawal schedule from the 
plant's technical specifications and relocates it in the updated safety analysis 
report for the facility. fur the reasons that follow, we find that the petitioners 
lack standing to intervene. Accordingly, their petition to intervene is denied. 

I. 

A. To put the petitioners' standing claims in the proper context, it is helpful 
initially to sketch the regulatory background underlying this license amendment 
proceeding. 

Pursuant to section 182(a) of the Atomic Energy ACt,1 the operating license 
for a commercial nuclear power plant must include the "technical specifications" 
for the facility. That section further provides that the technical specifications 
include, inter alia, information on "the specific characteristics of the facility, and 
such other information as the Commission .•• deem[s] necessary ••• to find 
that the [plant]. . • will provide adequate protection to the health and safety of 
the public."1 The Commission has implemented this statutory directive through 
10 C.F.R. § 50.36. That provision states that each operating license "will include 
technical specifications ••• [to] be derived from the analyses and evaluation 
included in the safety analysis report, and amendments thereto, • • • [and] such 
additional technical specifications as the Commission finds appropriate."3 The 

142 u.s.c. f 2232(.) (1988). 
21d. 

310 c.F.R f SO.36(b). 
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regulation then generally describes, under six category headings, the types of 
items that must be included in the technical specifications, such as safety limits, 
limiting safety system settings, limiting control settings, limiting conditions for 
operations, surveillance requirements, and facility design features that, if altered, 
would have an effect on safety.4 

The Commission has recognized, however, that the lack of well-defined 
criteria in the regulations for determining precisely what should be included 
in a plant's technical specifications has led licensees to be over-inclusive in 
developing them. As the Commission stated in its interim policy statement on 
technical specification improvements, 

[t)he purpose or Technical Specifications is to impose those conditions or limitations 
upon reactor operation necessary to obViate the possibility of an abnormal situation or event 
giving rise to an immediate threat to the public health and safety by establishing those 
conditions or operation which cannot be changed without prior Canmission approval and 
by identifying those features which are or controlling importance to safety.' 

The Commission went on to observe that, "since [the technical specification rule 
was promulgated], there has been a trend towards including in Technical Spec­
ifications not only those requirements derived from the analyses and evaluation 
included in the safety analysis report but also essentially all other Commission 
requirements governing the operation of nuclear power reactors.''6 According 
to the Commission, this trend has had the deleterious effect of increasing the 
volume of technical specifications to the point where they have become unneces­
sarily burdensome, diverting the attention of licensees and plant operators from 
the plant conditions most important to safety, and substantiatly increasing the 
number of license amendment applications to make minor changes in the techni­
cal specifications - all of which "has resulted in an adverse but unquantifiable 
impact on safety.'" 

In an effort to eliminate these negative impacts, the Commission initiated, 
with the issuance of its interim policy statement, a voluntary program designed 
to encourage licensees to improve their technical specifications. As a small 
part of this ongoing program, the staff issued Generic Letter 91-01, providing 
guidance on the preparation of a license amendment application to remove 
from the technical specifications the schedule for the withdrawal of reactor 
vessel material surveillance specimens.' In addition to explaining the ministerial 

4/d. f S6.36(c). 
, 52 Fed. Reg. 3788, 3790 (1987). See retural1y Public SlTYice Co. of INlimta (Marble llill Nuclear Generating 

Station. Unital and 2), ALAB-530, 9 NRC 261, 273 (1979). 
652 Fed. Reg. at 3789. 
7/d. 
'Generic Lcucr 91-01 (lan.4,1991). 

117 



function of the surveillance capsule withdrawal schedule and its relationship 
to other surveillance requirements designed to protect against reactor vessel 
embrittlement, the staff guidance letter states that the Commission's regulations 
already require that a licensee obtain NRC approval for any changes to the 
withdrawal schedule.' This, the staff maintains, makes it duplicative to retain 
regulatory control over the schedule through the license amendment process. 
Finally, the staff guidance letter directs that an application to effectuate this 
change should include the licensee's commitment to place the NRC-approved 
version of the specimen withdrawal schedule in the next revision of the licensee's 
updated safety analysis report. 

B. After the staff issued the generic letter, the applicants filed a supplement 
to a pending license amendment application seeking to remove the reactor vessel 
material surveillance program withdrawal schedule from the Perry technical 
specifications. Thereafter, the agency published a notice of opportunity for 
hearing and a proposed no significant hazards consideration determination 
concerning the applicant's request.10 In support of the staff's no significant 
hazards consideration determination,u the notice stated that the relocation 
of the surveillance capsule withdrawal schedule was purely an administrative 
change and hence did not (1) involve a significant increase in the probability or 
consequences of a previously evaluated accident; (2) affect any previous accident 
analyses; or (3) change any existing margin of safety.12 

Responding to the Commission's notice, the petitioners filed a timely petition 
to intervene and request for a hearing on the capsule withdrawal schedule 
portion of the operating license amendmentP The applicants and the staff 
opposed the intervention petition on the ground that the petitioners lacked 
standing to intervene.14 We then issued an order that fixed a schedule for 
filing any amended petition, provided the petitioners with the opportunity to 
address the arguments of the applicants and the staff, and requested that the 
petitioners explain why several standing cases we cited were not persuasive in 
the circumstances presented.u The petitioners filed an "amended" intervention 
petition in which they addressed the arguments of the applicants and the staff and 

'See 10 c.F.R. Part 50, Appendix H. 1 n.B.3. 
1056 Fed. Reg. 33,950.33.961 (1991). Su ,e..erall] 42 U.S.C. 1 2239(1)(2XA)·(B) (1988); 10 C.F.R. 150.91. 
11 Su ,eMrall] 10 C.F.R. 150.92(c). 
12 52 Fed. Reg. It 33,962. 
13 Petition for Leave to Intervate and Requeat for. Hearing (Aug. 23, 1991) (hereinafter Petition]. 
14Ucensc:ea' An,wer to Petition for Leave to Intervate Ind Request for Hearing (Sept. 6, 1991); NRC St.aff 
Answer to Petition for Leave to Intervene (Sept. 12', 1991). 
UOrder (Oct. 28, 1991) (unpublished). 
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the cases we cited, but made no substantive changes in their standing claims.16 
Finally, the applicants and the staff filed replies to the petitioners' filing.17 

The intervention petition asserts that petitioner aCRE is a nonprofit Ohio 
corporation whose purpose is to engage in reactor safety research and advocacy 
with the goal of advancing the use of the highest standards of safety for nuclear 
plants. The petition recites that some of aCRE's members live and own property 
within fifteen miles of the Perry plant and that one member, Susan L. Hiatt, has 
authorized OCRE to represent her interests in the proceeding. Attached to the 
petition is the affidavit of Ms. Hiatt stating that she is a member and officer of 
OCRE who resides about thirteen miles from the Perry facility. The affidavit 
states that, in addition to appearing pro se, Ms. Hiatt has authorized aCRE 
to represent her interests in this amendment proceeding and, in tum, OCRE 
has empowered her, as an officer of the organization, to represent it before the 
agency. With respect to petitioner Hiatt, the petition reiterates that she lives and 
owns property within fifteen miles of the Perry plant. The petition then states 
that 

Petitionen have a definite interest in the preservation of their lives, their physical health, 
their livelihoods, the value of their property, a safe and healthy natural environment, and 
the cultural, historical, and economic resources of Northeast Ohio. Petitionen also have 
an interest in preserving their legal rights to meaningful participation in matters affecting 
the operation of the Perry Nuclear Power Plant which may impact these above-mentioned 
interests. 11 

After setting forth the petitioners' purported interests, the petition states that 
the "Petitioners agree with the Licensee. and NRC Staff that this portion of 
the proposed amendment is purely an administrative matter which involves no 
significant hazards considerations."19 The petition then claims that the petitioners 
wish only to raise a single legal issue, i.e., the challenged amendment violates 
section 189(a) of the Atomic Energy Acl20 by depriving the public of the right 
to notice and an opportunity for a hearing on any changes to the withdrawal 
schedule. According to the petition, the withdrawal schedule traditionally has 
been part of the applicants' technical specifications and hence the Perry operating 
license so that, pursuant to section 189(a), changes to the schedule can be made 
only after public notice and an opportunity for a hearing. The petitioners next 
argue that under the challenged amendment the licensees henceforth will be able 

16 Petitioom' Amended Petitioo for Leave to interVene (Nov. 22, 1991). 
17Ucensees' Response to Amended Petition for Leave to Intervene (Dec. 17, 1991); NRC Suff Respoosc to 
Amended Petitioo (Dec. 17, 1991). 
18 Petilioo II 2-4. 
19 ft!. 115. 
20 42 U.S.C. 12239(1) (1988). 
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to maIce de facto license amendments to the withdrawal schedule, without any 
notice or hearing, in violation of their rights under section 189(a).21 

n. 

A. Parroting the language of section 189(a) of the Atomic Energy Act, the 
Commission's regulations provide that "[a]ny person whose interest may be 
affected by a proceeding" may seek to intervene by filing a petition.22 TIle regu­
lations further provide that the petition shall "set forth with particularity the in­
terest of the petitioner in the proceeding [and] how that interest may be affected 
by the results of the proceeding, including the reasons why petitioner should 
be permitted to intervene."23 The Commission long ago held that "contempo­
raneous judicial concepts of standing" are to be used in determining whether 
a petitioner has alleged a sufficient "interest" within the meaning of section 
189(a) and the agency's regulations to intervene as a matter of right in an NRC 
licensing proceeding.24 According to the Commission, those familiar standing 
principles require that a petitioner demonstrate an injury in fact from the action 
involved and an interest arguably within the zone of interests protected by the 
statutory provisions governing the proceeding.25 The same showing is required 
regardless of whether the petitioner is an individual or an organization seeking 
to intervene in its own righL26 Additionally, when an organization seeks to inter­
vene as the authorized representative of one of its members, the standing of the 
organizational petitioner is, inter alia, dependent upon that individual member 
having standing in his own righL 27 

As the Supreme Court has recognized, "[g]eneralizations about standing to 
sue are largely worthless as such."2S It nevertheless is current judicial standing 
doctrine that the injury in fact requirement has three components: injury, cause, 
and remedial benefit. As articulated by the Supreme Court, 

21 PcUtion at 6-10. 
22 10 c.F.R. 12.714(.)(1). 
2314.12.714(.)(2). 
24 Pol11aNl GellUGl Ekctric Co. (Pebble Springs Nuclear PIanl. Units 1 and 2). W-76-27,4 NRC 610, 613-14 
g976). 

IJ.; HI FwriJa PtwN,,, IJ,IIJ Co_ (SL Lucie Nuclear Power PImt, Unita I and 2). W-89-2I, 30 NRC 32S. 
329 (1989); Mel70p0lilall EdUott Co. (Ilua: Mile hlmd Nuclear Station. Unit I). CU-I3-2S, 11 NRC 327, 332 

ll983). 
FwriJa PtwNT" IJ,IIJ Co. (1iutey Point Nuclear Generating PI.ant, Unita 3 and 4), ALAB-952, 33 NRC 521, 

529 (1991); HI 1MI, 18 NRC at 332. 
277loUy Pow. 33 NRC.t 53().31. SII QUo HIUII ... WmJU.",lott Appu Mwrti.riIJ, CO_'ll. 432 U.S. 333. 
342-43 (1977). 
21 ADociIItiott of Dalll Process;", Serl. 0,.". ". Camp. 397 U.s. ISO. 151 (1970). 
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the party who invokes the court'. authority [must] "show that he persooally has suffered some 
aC1ua1 or threatened injury as a result of the putatively illegal conduct of the defendant," 
GlodstOM, Realtors II. Village of Bellwood, 441 U.S. 91, 99 (1979), and that the injury 
"fairly can be traced to the challenged action" and "is likely to be redressed by a favorable 
decision," Simon. II. Easter" Kentucky Welfare Rights Org., 426 U.S. 26, 38 (1976).29 

Although variously described, the assened injury must be "distinct and 
palpable"30 and "particular [and] concrete,"31 as opposed to being" 'conjectural 
••• [,l hypothetical,'"31 or "abstract."33 The injury need not already have 
occurred but when future harm is assened, it must be "threatened,ttJ4" 'certainly 
impending,'"3S and "'real and immediate. "'36 Additionally, there must be a 
causal nexus between the asserted injury and the challenged action. In other 
words, the alleged harm must have "resulted" in a "concretely demonstrable 
way" from the claimed infractions." There also must be a sufficient causal 
connection between the alleged harm and the requested remedy so that the 
complaining party "stand[s] to profit in some personal interest. "lS 

B. Here, it is clear that the petitioners fail to satisfy the injury in fact test for 
standing. This being so, we need not reach any question concerning the zone 
of interest requirement. Rn1her, we need address only Ms. Hiatt's standing 
claims because OCRE's standing as the representative of its member is, inter 
alia, dependent upon Ms. Hiau's standing and, to the extent OCRE' seeks to 
intervene as an organization in its own rig~t, both petitioners have alleged the 
same interests." Thus, because Ms. Hiatt has failed to establish an injury in fact, 
OCRE's claim likewise must fail. 

1. In the intervention petition, Ms. Hiatt first asserts that she lives and owns 
property within fifteen miles of the Perry facility and that she has an interest 
in preserving her health, livelihood, property, and environment as well as the 
cultural, historical, and economic resources of northeastern Ohio, all of which 

29 V"tu, For,. CIIrinitm Colu,. II. A!M,ut»Lf Ulliud lor Slpararioll 0{ CIrurrA GIld SIGII, 4S4 U.S. 464, 472 
(1982). SI. ,.116"''' 13 C. Wri,s)ll, A. Miller &: E. Cooper, F.dn'" Prtll:uu GIld Proudur. f 3531.4-.6 (1984). 
3OWIII1h II. s.u;,., 422 U.s. 490, SOl (1975). 
31 Ullit6d St4tu II. RicIoanIso", 418 U.s. 166, In (1974). 
32 Los AII,,/u II. LYOIl3, 461 U.s. 95, 102 (1983). 
33 SiMoIIII. &Sum Ky. W'V.." Ri,ltts 0rt., 426 U.s. at 40. 
34 UNlG R.s. II. RicMrd D., 410 U.S. 614, 617 (1973). 
3S BGbbin II. UlliudF_ WorlD-I N..t, UIIioIl, 442 U.s. 289, 298 (1979) (qumingPeNLr)'lwzllia II. Wut Y",UUa, 
262 U.S. 553,593 (1923». 
36 Los AII"lu II. LYOIl3, 461 U.S. at 102 
"WIII1h v. Scu;,., 422 U.s. at 504. 
38 SiMoII II. Etuum Ky. W,V..,e Ri,ltu 0,.,., 426 U.s. at 39. 

It ahould be noccd llut when the requested relict" is the ccssatiat d the puUtivdy illegal conduct, the lIIalysis 
or the causal llaUS bctwccn the alleged injury and the d!a1lenged actiat ("Le., the "fairly traceable" analysis) and 
the UICI1ed hum and the RlquCSlCd relict" ("Le., the "rcdressibilily" analysis), is the lame. Su Alull II. Wri,Itt, 
46B U.S. 737,759 n.2A (1984). 
39 SI, 1IIpr" noCCII '1J>.'Z1 and accompanying IellL 
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may be impacted by the operation of the plant. But petitioner's mere interest 
in these enumerated matters, without a great deal more, is woefully insufficient 
to establish that she has suffered some actual or threatened injury from the 
challenged license amendment. Generalized interests of the kind asserted by the 
petitioner do not comprise an injury that is distinct and palpable or particular and 
concrete. Rather, the petitioner's asserted interests are abstract and conjectural 
grievances that fall far short of the kind of real or threatened harm essential to 
establish an injury in fact. 40 As the Supreme Court has stated, "a mere 'interest 
in a problem,' no matter how longstanding the interest and no mauer how 
qualified the organization is in evaluating the problem, is not sufficient by itself 
to render the organization 'adversely affected' or 'aggrieved' within the meaning 
of the [Administrative Procedure Act]."41 Similarly, the concerns listed by the 
petitioner are inadequate to demonstrate her "interest" in this proceeding within 
the meaning of the Commission's regulations. 

As previously indicated, to satisfy the injury in fact requirement, the alleged 
harm to the petitioner also must have been caused by the challenged licensing 
action. Yet, the amendment at issue only removes the reactor vessel material 
surveillance withdrawal schedule from the Perry technical specifications and 
places it in the updated safety analysis report. Ms. Hiatt concedes that the 
license amendment is purely an administrative matter that involves no significant 
hazards considerations. As solely an administrative change, the instant licensing 
action has no effect on any of the petitioner's asserted interests in preserving 
her life, health, livelihood, property, or the environment. Hence, the essential 
causal nexus between the petitioner's alleged harm and the challenged license 
amendment is missing. 

Nor is the petitioner's position enhanced by her claim that she lives within 
fifteen miles of the Perry facility and that her interests, therefore, may be 
impacted by matters affecting the operation of the plant. Such a speculative 
claim is far too tenuous a causal link between the petitioner's alleged injury and 
the licensing action at issue to meet the injury in fact test. The Commission has 
emphasized that, in proceedings other than those for construction permits and 
operating licenses, injury to individuals living in reasonable proximity to a plant 
must be based upon a showing of "a clear potential for offsite consequences" 
resulting from the challenged action.41 Not only has the petitioner not made any 
such showing here, but her gratuitous admission in the intervention petition that 
the license amendment is purely an administrative matter with no significant 
hazards considerations precludes it. 

40 Su TMI, 18 NRC It 332-33; Turkey POilll, 33 NRC It 530. 
41 Surra Club II. Morfo", 405 U.S. 7'Z7, 739 (1972). 
41 St. Lucu, 30 NRC It 329. 
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2. Ms. Hiau's second claim of injury is as unavailing as her first She 
asserts that she has an interest in preserving her "legal right" to meaningful 
participation in matters affecting the operation of the Perry facility. This claim 
of injury, however, also fails to meet the injury in fact test. 

Setting aside for the moment the petitioner's declaration that she has a legal 
right to participate in NRC licensing proceedings, we note initially that the 
injury claimed by Ms. Hiau is a future one. She does not allege any actual 
present harm from the license amendment. Indeed, she concedes it is merely 
an administrative matter with no safety implications. Instead, the petitioner 
complains that if future changes in the withdrawal schedule occur, there will be 
no future license amendment proceedings so she will lose her right to participate 
meaningfully in matters affecting the operation of the Perry plant 

Although a future injury can meet the injury in fact test, it must be one 
that is realistically threatened and immediate.43 Here, however, the petitioner's 
alleged future injury is speculative.44 Before the petitioner's alleged harm can 
occur, a number of uncertain and unlikely events must take place including, 
most obviously, a change in the withdrawal schedule. But Ms. HiaU has not 
asserted that future changes in the withdrawal schedule will be made or even 
that such changes are Iikely.45 

Equally damaging to her argument. however, is the fact that the speculative 
harm asserted by the petitioner is footed on an erroneous premise. Without 
citing any direct authority, Ms. Hiau declares that pursuant to section 189(a) of 
the Atomic Energy Act she has a "legal right" to participate in NRC license 
amendment proceedings. From this thesis, she argues that the challenged 
license amendment violates that right with respect to future changes in the 
specimen withdrawal schedule - changes she characterizes as de facto license 
amendments made without notice and an opportunity for a hearing. Contrary 
to the petitioner's apparent belief, section 189(a) does not give the petitioner 
an absolute, automatic right to intervene in NRC licensing proceedings. That 
provision bestows no legal or vested right on her to participate in agency 
licensing actions. As the United States Court of Appeals for the District 
of Columbia Circuit recently stated, "we have long recognized that Section 

43 S66 lUfJTa noteS 34·36 and accompanying text. 
44 S6. JwldU:. Y. Vail. 430 U.S. 371, 332·33 & n.9 (1977) (plaintiff pteVioosly imprisoned and lined for con\cnpt 
for ignoring deposition lubpoena regarding outsunding judgment lacked lunding to enjoin future enforcement of 
lUte IUtutory con\cnpt procedures because prospect of future contempt was lpeculative conjecture even though 
judgment remained unsatisfied). See also Los Mgt/a Y. LyoflS, 461 U.S. at lOS; 0' Sltea Y. UIIUIOII, 414 U.S. 
488,496-97 (1974); Ufliled Tra.1lSp. Uflioll v.ICC, 891 F.2d 908, 913·14 (D.c. Cit. 1989). urI. ckflied. 110 S. 
Ct. 3711 (1990). 
45 Additionally, !he petitioner has failed to identify !he chain of circumstsnces culminating in Noffsite conse­
quences" that must be linked to those future changes before she reasonably can claim to be threatened by the 
opc:ntion of the Perry facility. See lUfJTa p. 122 
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189(a) 'does not confer the automatic right of intervention upon anyone.' H46 

Rather, section 189(a) grants participatory rights only to those persons who first 
establish. inler alia, that they have standing to intervene. Here. of course, the 
petitioner has not demonstrated that she has standing so section 189(a) cannot 
be used as the bootstrap to establish iL 

Fmally. the pwported harm claimed by the petitioner fails to pass the injury in 
fact test for another reason: it has no causal link to any substantive regulatory 
impacL fur example. the petitioner does not allege that the removal of the 
withdrawal schedule from the Perry technical specifications violates 10 C.P.R. 
§ 50.36. the Commission's substantive rule prescribing the matters that must be 
included in a plant's technical specifications. Rather, Ms. Hiatt claims only the 
deprivation of a purported procedural right to have notice and an opportunity 
to request a hearing on future changes to the withdrawal schedule. Stated 
otherwise, she alleges a right to participate in a license amendment hearing 
as an end in itself.'" But standing cannot be properly predicated upon the denial 
of a purported procedural right that is uncoupled from any injury caused by the 
substance of the challenged license amendmenL As the District of Columbia 
Circuit has stated. "before we find standing in procedural injury cases, we must 
ensure that there is some connection between the alleged procedural injury and 
a substantive injury that would otherwise confer. • • standing. Without such a 
nexus, the procedural injury doctrine could swallow [the injury in fact] standing 
requirements. "41 

Illustrative of this substantive nexus prinCiple is the same circuit's decisions 
in Capital Legal Foundalion v. Commodity Credit Corp.49 There, Capital I.e-

46 Ultioll ofCoftarMtl Sckwl3 1/. NRC. 920 F.2d SO, 55 (D.c. Cit. 1990) (quoting BPI 1/. AEC, S02 F.2d 424, 
428 (D.c. CU. 1974». 
'" Additionally, the pctitiooer argues thlt, if the amendment is gnnted, the mIy mechanism available for public 
putic:ipatioo in future changes 10 the withdraw schedule is through 10 C.F.R. 12.206. According 10 the pctitiooer, 
that provisioo provides neither meaningful participatioo nor a righllo judicial review. This argument, like the ooe 
above, is bouomed 00 the erroneous, albeit implicit, ncUoo that the pctitiooer hu a legal right, without mere, 10 
participate in NRC license amendment proceedings. AI previously lUted, section 189(1) of the Atomic Eneru 
Act gmtta no righllo the petitioner 10 participate in Igency proc:ccdings for the uke d participating. Wbc:Iher 
Ms. Hiltt hu other avenues 10 chalIcnge future changes in the .pecimen withdraw achcdu\c iI irrdevanl 10 the 
dctaminatioo of her ltanding 10 intem:nc in /AU license amendment proceeding, which I11IIIt rest m a .bowing 
that the instam amendment results in an actual or threatened injury in fact. 
41 U,.;,6t1 TrllllSp. Ultioll ".ICC, 891 F.2d It 91S (cilalim aniucd). 

In!catingly, in its cIcclsion, the court of Ippeals 1IOmt on 10 posit an example that is doaely analogous 10 the 
lilualion It hand: 

Consider, for example, what would happen if the ICC adopted a rule lUting thlt any American could 
intervene in an ICC proceeding 10 chillenge any interlocking directorate bclwccn two nilroad., and 
then later repealed that rule. Would every American be entitled 10 lUe allegins that he or abc aulfcred 
a pmccdunl injury when the right 10 intervene was rcvdted7 Surely lOI\1e 'bowing thlt interlocking 
dim:tontcl would be likdy 10 injure the complainanlabould be rcquitcd. Indeed, if a procedural injury 
alme IUflices 10 confer Article m .tanding, any American could lUe any agency alleging that it is llbitruy 
and capriciOlll not to have • procedure by which thcy can challenge Igency arum. 

Itl. It 911·19. 
49 711 F.2d 253 (D.c. Cit. 1983). 
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gal FOlmdation (capital) sought declaratory and injunctive relief against the 
Commodity Credit Corporation (CCC) for offering to assume certain Polish 
government debts owed to American creditors and guaranteed by the agency, 
without first complying with the requirement of the CCC's regulation that the 
creditors declare the Polish debts in defaulL Capital, an organization involved 
in monitoring agencies engaged in economic regulation, claimed that the CCC's 
violation of the default provisions in its regulations· was a de facto rule amend­
ment undertalcen without compliance with the notice and comment rulemaking 
procedures of the Administrative Procedure ACL Capital alleged it was harmed 
by the CCC's action because it had been deprived of its procedural right to 
comment on the rule change. It also conceded that it suffered no other injury 
stemming from the CCC's action. The court held that Capital lacked standing 
because it was not injured by the CCC's action.'" 

Capital's injury claim directly paraIIels Ms. Hiatt's claim that the challenged 
license amendment harms her procedural right to notice and an opporttmity 
to request a hearing on future changes to the withdrawal schedule.'1 And like 
capital, Ms. Hiatt effectively concedes she has no other injury by admitting 
the challenged amendment is purely an administrative matter with no significant 
hazards considerations. Given these circumstances, the same result must obtain 
here for Ms. Hiatt and OCRE which stands her stead. 

C. Although the petitioners do not rely upon or even mention it in their 
filings, we think it incumbent upon us to account for our divergence from 
another Licensing Board's decision in an earlier Perry license amendment 
proceeding that the applicants and the staff brought to our attention.52 There, 
in circumstances indistinguishable from those before us, the Board found that 
OCRE had standing. We decline to follow that ruling. 

In the earlier proceeding, OCRE, as the representative of its member Ms. 
Hiatt, challenged a license amendment that removed the cycle-specific core op­
erating limits and other cycle-specific fuel information from the Perry technical 
specifications and replaced them with an agency-approved calculation method­
ology and acceptance criteria. As in this case, OCRE conceded that the amend­
ment involved purely an administrative matter that involved no significant haz-

"'711 F.2d at 255oS7. 2S9~. ~. "Iso Ulliutl Tnm.rp. U"u,1t •• ICC. 891 F.2d It 918-19; T.kcorrurrutticGtiolU 
R_anIo Gltdktiolt C.ttUr •. FCC. 917 F.2d SSS. SSS (D.c. Or. 1990); Wild..nu.u Sockty l'. Grilu. B24 F.2d 
4. 19 (D.c. Or. 1987). 
'I The pditimer ICCb 10 distinguish CttpilG/ ural FOIIIftIIZIiolt an Ihe ground IItlt Capital c1aimccl injury only 
10 proc:ecIun1 ri&hIs conferred upon evayme by lite Admini.slrati~ Proc:edure Act. In conIrUt, .be uzuea lItat 
her injury 11 10 Ihe Albllantive right 10 I bearing an 1ic:enae amendrnenta givm by lite AIomic Enerzy Act 10 lite 
IpCCia1 daa or ciIl%cM Iivins in cbe pmimity 10 • IlUCIeu plant. The pctitillller'1 ugumcm 11 meriJlea. AI 
pseviously indicated. rection 1 S9(.) or lite AIomic Enerzy Act doea n~ canCer upon anyone an IUlDmltic right 
01 inIeM:nDca in NRC 1icenaing proceedings. S~. ntpra pp. 123-24. Fwther. mere raidcnce in lite vicinity m I 
DDdear plant 11 inauflic:ient by itael! 10 confer IUIIding at a pe!S1lII aeWng to intcrYa\e in an cpc:n\ina license 
amendment proc:cedina. Su IUpI'tI p. 122. 
.5lUJP.90-1S.31 NRC SOl. S06. rUt'l MttUtl.UJP·90-25. 32 NRC 21. 24 (1990). 
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ards considerations. And, as here, aCRE claimed that it was harmed because the 
challenged license amendment would permit future core operating limit changes 
without notice and an opportunity to request a hearing. Similarly, OCRE as­
serted that it wished to raise the single legal issue of whether the challenged 
amendment violated section 189(a) of the Atomic Energy Act by depriving the 
public of the right to notice and an opportunity to request a hearing on future 
core operating limit changes.53 

In holding that OCRE had standing, it appears the Board determined that, 
because the Commission's regulations allow the filing of a contention raising 
only a legal issue, and OCRE raised such an issue, OCRE had standing to 
intervene.Sot Further, in its ruling denying motions for reconsideration, the Board 
appears to have concluded that aCRE's injury claim was sufficient because 
the challenged amendment deprived aCRE of its "legal right" to notice and 
an opportunity to request a hearing on future cycle-specific parameter limits. 
Additionally, the Board apparently found persuasive aCRE's argument that if 
the amendment were granted aCRE would have no effective opportunity to 
confront future cycle-specific operating limit changes.55 

In our view, the regulatory requirement that a petitioner must establish 
standing to intervene is independent of, and unrelated to, the type of issue, 
i.e., legal or factual, a petitioner seeks to raise. The requirement of 10 C.F.R. 
§ 2.714(b)(1) that a petitioner must proffer at least one admissible legal or 
factual contention in order to obtain a hearing has nothing to do with the 
separate requirement that the petitioner establish its standing. Moreover, for the 
reasons already detailed herein, we conclude that section 189(a) of the Atomic 
Energy Act grants no automatic hearing rights and that the lack of other avenues 
for challenging the changes permitted by the amendment is irrelevant to the 
determination of the petitioner's standing.56 Accordingly, we do not concur with 
the reasoning or the ruling of the previous Perry Board. 

Order 

For the foregoing reasons, we find that both petitioner Hiatt and petitioner 
OCRE lack sufficient interest within the meaning of 10 C.P.R. § 2.714(a)(I) 
to intervene in this operating license amendment proceeding. Accordingly, the 
intervention petition of Ms. Hiatt and aCRE is denied. 

53 31 NRC at S03-05. 
Sotld. at S06. 
55 32 NRC at 24. 
56 Sec mprtJ pp. 122, 123-24, 124 0.47. 
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Pursuant to 10 C.F.R. § 2.714a, the petitioners, within 10 days of service 
of this Memorandum and Order, may appeal this Order to the Commission by 
filing a notice of appeal and accompanying brief. 

It is so ORDERED. 

Bethesda, Maryland 
March 18, 1992 
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Dr. Richard F. Cole 
ADMINISTRATIVE JUDGE 

Dr. Charles N. Kelber 
ADMINISTRATIVE JUDGE 



In the MaHer of 

Cite as 35 NRC 128 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND UCENSING BOARD 

Before Administrative Judges: 

Ivan W. Smith, Chairman 
Dr. Richard F. Cole 
Dr. Jerry R. Kline 

LBP-92-S 

Docket No. 03D-20541-0M 
(ASLBP No. 92-658-04-0M) 

(Byproduct Material LIcense 
No. 52-21350-01) 

(EA 91-171) 

JOSE A. RUIZ CARLO March 24,1992 

MEMORANDUM AND ORDER 
(Approving Settlement Agreement 

and Terminating Proceeding) 

On February 21, 1992, the parties to this enforcement proceeding, the NRC 
Staff and Mr. Jose A. Ruiz Carlo, filed with the Atomic Safety and Licensing 
Board (1) a Settlement Agreement that has been accepted and signed by both 
parties and the Licensee, and (2) a joint motion requesting the Board's approval 
of the Agreement and entry of an order terminating this proceeding, together 
with a proposed Order.l The Board has reviewed the Settlement Agreement under 
10 C.F.R. § 2.203 to determine whether approval of the Settlement Agreement 
and consequent termination of this proceeding is in the public interesL We have 
requested and received additional explanation. Based upon its review, the Board 

1 Lic:msee, AlOlllO and Cams Iron Wlllb. Inc., ..mte it did not request • bcarina. is also • aiptory 10 !he 
Ap:emc:nt for reuans lid cut Ihc:rein. 
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is satisfied that approval of the Settlement Agreement and termination of this 
proceeding based thereon is in the public interest 

Accordingly, the Board approves the Settlement Agreement attached hereto 
and, pursuant to sections 81 and 161 of the Atomic Energy Act of 1954, as 
amended (42 U.S.C. §§ 2111 and 2201), incorpomtes the Settlement Agreement 
by reference into this Order. Pursuant to 10 C.P.R. § 2.203, the Board hereby 
terminates this proceeding on the basis of the Settlement Agreement 

Bethesda, Maryland 
March 24, 1992 
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In the Matter of 

Cite as 35 NRC 130 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

IVan W. Smith, Chairman 
Peter S. Lam, Ph.D. 

Harry Rein, M.D. 

LBP-92-6 

Docket No. 55-8615-SC 
(ASLBP No. 91-646-02-SC) 
(Senior Reactor Operator 

License No. SOP-10561-1) 
(EA 91-054) 

DAVID M. MANNING 
(Senior Reactor Operator) March 31,1992 

MEMORANDUM AND ORDER 
(Terminating Proceeding) 

We have before us the NRC Staff's motion of February 24,1992, to terminate 
this proceeding. The background of this and the related FitzPatrick proceeding 
is set out in our Memorandum and Order (Terminating FitzPatrick Proceeding), 
New York Power Authority (James A. FitzPatrick Nuclear Power Plant), LBP-
92-1. 35 NRC 11 (1992). 

In sum, David M. Manning held a senior operator's license in connection with 
his employment with the New York Power Authority (NYPA) at the FitzPatrick 
plant This proceeding was initiated upon Mr. Manning's request for a hearing 
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on an enforcement action by the NRC Staff suspending his license. Since then 
Mr. Manning's employment with NYPA has been terminated.1 

The Staff's motion is grounded upon 10 C.F.R. § 55.55(a) which provides 
that each senior operator license expires "upon termination of employment with 
the facility licensee •••. " Thus, in the Staff's view, this proceeding is moot 
and should therefore be terminated. Mr. Manning did not answer Staff's motion. 

ORDER 

Staff's motion is granted. This proceeding is moot and is therefore termi­
nated. 

Bethesda, Maryland 
March 31, 1992 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Peter S. Lam, Ph.D. 
ADMINISTRATIVE JUDGE 

Harry Rein, M.D. 
ADMINISTRATIVE JUDGE 

Ivan W. Smith, Chairman 
ADMINISTRATIVE JUDGE 

1 Sit Board Notifications 92-01 and 92-02. Board Notification 92-02 mc10sed a 1= chted Jammy 24. 1992, 
from NYPA to NRC Region I advising \hat Mr. Manning is no longer employed by NYPA and !<qucsUng \hat his 
license be terminated in aecordance wi\h 10 C.F.R. 15555. Since NYPA is !<qWred to report this informatim 
under 10 C.F.R. § SO.74(b). \he Board takes official notice of its accuracy. 
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Cite as 35 NRC 133 (1992) D0-92-1 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFRCE OF NUCLEAR REACTOR REGULATION 

Thomas E. Murley, Director 

In the Matter of 

ARIZONA PUBUC SERVICE 
COMPANY, tit sl. 

(Palo Verde Nuclear Generating 
Station, Units 1, 2, and 3) 

Docket Nos. 50-528 
50-529 
50-530 

March 16,1992 

The Director of Ihe Office of Nuclear Reactor Regulation denies a petition 
filed by Messrs. David K. Colapinto and Stephen M. Kohn, requesting action 
wilh regard to Ihe Palo Verde Nuclear Genemting Station Units I, 2, and 3. 
Specifically, Ihe Petition alleged Ihat: a hydrogen leak in Ihe main genemtor 
of Unit 2 could pose a fire hazard; fire pumps at the plant have malfunctioned 
and cannot pump water in Ihe event of a fire; Ihe cooling towers are crumbling 
and are tmsafe; Ihe plant has been operating outside of safety regulations 
under "justifications for continued operation"; Ihe Licensee has not identified 
the electrical circuit breakers for fire protection such that, in Ihe event of a 
fire, it would not know what equipment could be damaged; it is rumored Ihat 
Unit 2 has a primary-to-secondary leak of 2 gallons per minute; Ihe Licensee 
has willfully operated Palo Verde Nuclear Generating Station in violation of 
unspecified licensing requirements and willfully failed to report unspecified 
safety violations to Ihe NRC Ihrough Licensee event reports; Ihe Licensee has 
never moved Ihe portable hydrogen recombiner from one tmit to anolher, has 
no procedure to do so, and has no backup recombiner, Ihe Licensee failed 
to correctly implement a design change for Ihe reactor control element drive 
mechanisms on Unit 3; Ihe Licensee has engaged in widespread harassment and 
retaliation against employees who raise safety concerns. The Petitioners request 
emergency action to shut down Palo Verde Units 1,2, and 3, and that Ihe NRC 
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appoint a special investigative team to monitor and inspect conditions at the 
plant 

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206 

I. INTRODUCTION 

On June 6, 1991, Messrs. David K. Colapinto and Stephen M. Kohn sent a 
letter addressed to the Chairman of the U.S. Nuclear Regulatory Commission 
(NRC) which presented ten allegations regarding various facets of plant opera­
tion at the Palo Verde Nuclear Generating Station, and requested that the three 
units be immediately shut down until matters raised in the letter are resolved. 
The letter also stated that a special investigative team should be appointed to 
monitor and inspect conditions at the plant The letter is being treated as a 
request for action (petition) under the NRC's regulations contained in section 
2.206 of Title 10 of the Code of Federal Regulations (10 C.F.R. § 2.206). By 
letter dated August 15, 1991, Petitioners' request for emergency action to shut 
down Palo Verde Units 1,2, and 3 was denied, and receipt of the petition was 
acknowledged. 

II. DISCUSSION 

In the June 6, 1991 letter, the Petitioners presented 10 concerns as bases 
for Petitioners' request Petitioners' concerns are summarized as follows: a 
hydrogen leak in the main generator of Unit 1 could pose a fire hazard. Fire 
pumps at the plant have malfunctioned and cannot pump water in the event 
of a fire. The cooling towers are crumbling and are unsafe. The plants have 
been operating outside of safety regulations under "justifications for continued 
operation." The Arizona Public Service Company (APS, the Licensee) has not 
identified the electrical circuit breakers for fire protection such that, in the event 
of a fire, it would not know what equipment could be damaged. It is rumored 
that Unit 2 has a primary-to-secondary leak of 2 gallons per minute. The 
Licensee has willfully operated Palo Verde in violation of unspecified licensing 
requirements and willfully failed to report unspecified safety violations to the 
NRC through licensee event reports, as required. The Licensee has never moved 
the portable hydrogen recombiner from one unit to another, has no procedure 
to do so, and has no backup recombiner. The Licensee failed to correctly 
implement a design change for the reactor control element drive mechanisms 
on Unit 3. The Licensee has engaged in widespread harassment and retaliation 
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against employees who raise safety concerns. I Additional details regarding the 
condition of the cooling towers were provided in a supplemental letter of January 
14, 1992. 

I will address each of these items below. 

A. Unit 1 Hydrogen Leak 

Petitioners allege the following: 

A hydrogen leak in Palo Verde Unit 1 has been ongoing since late 1990 or early 1991. 
This has created an extremely dangerous and volatile condition which could ignite in a 
catastrophic fire. It is believed that APS has known of this condition for at least six months 
but has not fixed the problem. Moreover, APS had an opportunity to resolve the problem 
during a planned outage earlier this year but failed to do so. 

The NRC has no specific regulations regarding hydrogen leakage from the 
generator portion of the turbine generator. However, good fire protection 
practices would require that such fire and explosion hazards be minimized. 
Hydrogen leakage from generators is normal, and hydrogen does leak from the 
Unit 1 generator. The rate of hydrogen leakage has been as high as 4600 cubic 
feet per day (cfd). Contrary to the allegation, the Licensee performed extensive 
work during the Unit 1 outage in February 1991 to reduce the hydrogen leakage 
to approximately one-third (1300 cfd) of its former value. The leakage rate 
had increased to about 2000 cfd just prior to the unit shutdown for refueling 
in February 1992. During this refueling, a modification is being made to the 
unit generator which is expected to reduce hydrogen leakage. The generator 
area is well ventilated and has notices posted regarding the possible presence 
of hydrogen and a prohibition of smoking in the area. Specific portions of the 
generator hydrogen seal oil system are vented outside of the turbine building 
in an isolated area to minimize the fire hazard. Additionally, the Licensee 
has procedures for monitoring the hydrogen concentration levels during plant 
operation. The levels of hydrogen detected to date are indicative of no significant 
risk of fire. 

A lack of hydrogen purity in the generator is an explosion hazard. Procedures 
at Palo Verde require that the hydrogen concentration in the main generator be 
maintained between 90 and 100% to ensure adequate cooling of the generator 
and to avoid a flammable mixture of hydrogen and oxygen. The concentration 

t The NRC', Office oC Investigations is investigating the matter oC alleged intimidation, harassment, and retaliation 
against employees who raise .. Cely concerns II Palo Verde in response to a Petition oC May 22. 1990, filed under 
10 C.F.R. § 2.206 by Mr. Colapinto on bchalC oC Ms. Unda Mitchell. As lUted in the Director', Decision issued 
on October 31,1990 (O1).9(}'7, 32 NRC 273), this matter will be the subject oC a separate Director', Decision. 
Therefore, this Decision will not address thllallegation. 
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is normally 97%, which is above the specified minimum 90% and well above a 
flammable limit of 75%. APS has not had a problem maintaining the generator 
hydrogen purity for Palo Verde. 

Consequently, based on all of the above, there is no basis to conclude that 
the hydrogen leak in the Unit 1 generator is either a fire hazard or a substantial 
safety concern. 

B. Fire Pump ReUabUity 

Petitioners allege the following: 

h has been rccenIly disc:overed that the planl's fire pumps malfunction due to a laclt U 
adequate maintenance. Although this equipment was upgraded to quality augmented system 
in 1990 APS has railed to perform adequate QA and routine maintenance. Thus, in the event 
U a fire at the plant there exists an unacc:cptable risk that the fire pumps would be unable 
to pump water to extinguish a fire. ' 

Palo Verde has three permanently instaIJed 50% capacity fire pumps, one 
powered by a motor and two powered by diesels. The site's fire pumper 
truck is also a backup pump that the Licensee can connect to the fire main 
system to compensate for the extended loss of a single pump. The three­
pump concept allows for one pump to fail because two of the pumps will 
provide 100% capability. The NRC reviewed pump test data and found that 
the maintenance history for these pumps has varied annually. Since 1987, the 
Licensee has initiated four to twelve individual pump outages each year for 
corrective maintenance. The total number of hours for corrective maintenance 
outages for all three pumps has varied from 624 to 2706 hours each year since 
1987. 

The Licensee also periodically tests the pumps in accordance with its NRC­
approved fire protection program which requires monthly testing of the pumps. 
The Palo Verde fire insurer, American Nuclear Insurers, requires weekly pump 
tests. During both the weekly and monthly tests, individual pumps have failed 
to produce the required flow six times since 1988. This number of failures 
is a very small percentage of the total number of test starts over the period. 
The maintenance history of the pumps indicates that the Licensee could give 
a higher priority to completing required maintenance. However, in its review, 
the NRC did not'identify any occasions when the Licensee failed to meet the 
NRC's requirement of 100% available capacity for the fire pumps. Therefore, 
the Petitioners have raised no substantial safety concern regarding the reliability 
of the plant's fire pumps. 
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C. Cooling Towers 

Petitioners allege the following: 

The cooling towen for all three Palo Verde units are crumbling and are unsafe. In fact, a 
portion of one of the cooling towen for Unit I recettly collapsed. APS has not proposed 
a solution to this problem, and it is believed that APS plans to c:ontirruc to operate Unit I 
at full power even though a portion of its cooling tower is incapacitated. It is also believed 
thu APS has known for an extended period of time about the weaknesses in the concrete 
material used to construct the cooling laWen but has failed to correct these deficiencies. 

The cooling lOWers at Palo Verde are not safety-related structures. If the 
cooling lOWer were incapacitated. this could result in Unit 1 operating less 
efficiently than possible, which would be an economic penalty to APS but 
not a safety problem. However, falling debris is a hazard to personnel. Two 
sections of louvers, which direct air and deflect cooling water back into the tower, 
deteriorated and fell from a Unit 1 cooling tower. The Licensee addressed this 
problem by restricting access to the area surrounding the cooling towers with 
rope barriers for personnel safety. 

The Licensee also found indications of concrete spalling caused by the 
corrosion of the reinforced steel within the precast concrete. APS is conducting 
an engineering evaluation to determine corrective measures for the cooling tower 
deterioration. A schedule will follow when the corrective measures have been 
determined. 

In summary, the cooling towers have no safety function and consequently 
there is no substantial nuclear safety concern with their condition. 

D. Justifications for Continued Operation 

Petitioners allege the following: 

In numerous areas the NRC has pennined APS to operate Palo Verde outside safety 
regulations by accepting lenen of lustification for Continued Operation ("l00j. This is 
an unacceptable and highly dangerous practice. Fint, APS has not fully committed to 
pennancnt solutions for these 100',. For example, APS has not proposed a pennanent 
,oIution for the 100 governing problems with its Reactor Coolant Seals. Second, APS 
hal been permitted to violate Technical Specifications and other licensing conditions for 
unreasonable and extensive periods of time and lCO's are not resolved in a timely fashion. 
Third, neither APS nor the NRC has conducted safety evaluations of these lCO's. Fcunh, 
there are no procedures governing the writing and control of 100',. Fifth, given the sheer 
volume of l00's in effect it is believed that the operaton are not fully cognizant of operating 
conditions.' . 

Petitioners allege that the APS's use of JCOs has created an unacceptable 
and dangerous practice. Appendix B to 10 C.F.R. Part 50 requires APS to 
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establish measures to ensure that conditions adverse to quality, such as failures, 
malfunctions, deficiencies, deviations, defective material and equipment, and 
nonconformances are promptly identified and corrected. However, resolution 
of some of these issues may take a considerable amount of time to develop 
design changes and procedures and install hardware. APS prepares Justifications 
for Continued Operation (JCOS) which document the manner in which it can 
continue to safely operate the plant until it resolves such deficiencies. lCOs 
are also prepared in support of Temporary Waivers of Compliance (discussed 
in section 2, below). 

1. Reactor Coolant Pump Seals 

Petitioners allege that APS has not proposed a permanent solution for the 
JCO governing the reactor coolant pump seals. Neither APS nor NRC is aware 
of any JCO on reactor coolant pump seals. The JCO to which the Petitioners 
refer appears to be the JCO submitted to the NRC for the interface between the 
nuclear cooling water system and the high-pressure seal cooler for the reactor 
coolant pump (RCP). The rupture of the high-pressure seal cooler for the RCP 
was a postulated accident that was not considered for Palo Verde. However, the 
Licensee analyzed this scenario in response to the NRC's Information Notice 
89-54, "Potential Overpressurization of the Component Cooling Water System," 
of June 23, 1989. APS has presented analyses demonstrating that the doses 
from such an accident are weII within the 10 C.F.R. Part 100 guidelines but are 
subject to certain operating constraints. The NRC technical staff has reviewed 
this matter and has documented its approval in safety evaluations of March 
12, May 20, and October 9, 1991. APS has committed to correct the design 
deficiency on Unit 1 during its refueling outage beginning February 1992. APS 
will modify Units 2 and 3 during their next refueling outages. 

2. Violation of Technical Specifications 

Petitioners allege that APS has been permitted to violate technical specifi­
cations and other license conditions for unreasonable and extensive periods of 
time. The allegation appears to refer to NRC issuance of Temporary Waivers 
of Compliance (TWOC). A TWOC is issued upon request and justification by 
a utility to the NRC and allows the utility to deviate from its technical specifi­
cations or other license conditions for a short time if the deviation will result in 
no significant hazards or irreversible environmental consequences. The TWOC 
requires a written request from a utility which includes the following: 
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a. a discussion of the requirements for which a waiver is requested; 
b. a discussion of the circumstances surrounding the situation, including 

the need for prompt action and a description of the reasons that the 
situation could not have been avoided; 

c. a discussion of any compensatory actions; 
d. an evaluation of the safety significance and consequences of the 

proposed request; 
. e. a discussion that justifies the duration of the request; 

f. the basis for the licensee's conclusion that the request does not involve 
a significant hazards consideration; and 

g. the basis for the licensee's conclusion that the request does not involve 
irreversible environmental consequences. 

Such requests are reviewed by the NRC and approved in writing. The NRC 
will not act on a utility's request until the Licensee has confirmed that the action 
has been reviewed and approved by the Plant Operations Review Committee 
(PORC) or its equivalent and the NRC is clearly satisfied that issuance of a 
1WOC is consistent with protecting the public health and safety. 

The NRC issues a 1WOC to allow a utility a short period of time beyond that 
allowed by technical specifications to fix equipment without requiring a plant 
shutdown or preventing startup. In many cases, shutting down the plant would 
involve more risk than allowing a short period of time to fix equipment 

3. Safety Evaluation of lCOs, Timeliness of Resolution, and Procedures 
for Writing and Control of lCOs 

Petitioners allege that neither APS nor the NRC conducts safety evaluations 
of JCOs, APS does not resolve JCOs in a timely fashion, and APS has no 
procedures governing the writing and control of JCOs. APS has a procedure that 
establishes the process for preparing, reviewing, and approving JCOs. Licensing 
Department personnel prepare JCOs for Palo Verde. The JCOs are reviewed 
by the affected plant managers, managers of departments providing technical 
support, and the Nuclear Safety Group, and are approved by the Plant Review 
Board. The JCOs are made available to the NRC upon request NRC can and 
has reviewed the Licensee's JCOs. In some cases, this review has resulted in 
changes in some of the JCOs. 

Petitioners allege that operators are not fully cognizant of operating conditions 
because the JCOs do not require them to be. When a JCO requires compensatory 
measures, APS provides instructions to address the specific condition by revising 
appropriate Palo Verde procedures such as those for operating, maintenance, 
and surveillance testing. Operations personnel are also briefed about the 
deficient condition. APS has instructions for initiating and processing JCOs, 
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and operators know of the JCOs because they are distributed to the control 
room and are kept in marked binders. 

The time needed to resolve the issues discussed in a JCO might involve 
design changes, revised procedures, or hardware changes. Resolution time 
varies depending on such matters. The JCO that has been active for the longest 
period was approved in July 1990 to justify interim operation while APS better 
defined and implemented the requirements in the quality assurance program 
for fire protection and related systems. The time required is not unreasonable 
considering the work that needed to be done. 

Petitioners do not identify any issue regarding writing, controJIing, evaluating, 
or using JCOs that raises a substantial safety concern. 

E. Appendix R Electrical Circuit Breakers 

Petitioners allege the following: 

APS has not identified nor coordinated Appendix R brcalcers throughout the units. Thus, in 
the event of. fire APS would not know what pieces of equipment would be losL 

The Licensee has studied circuits for fire protection, spurious actuations, and 
breaker coordination to ensure that the plant can be shut down safely in the 
event of a fire. In March 1985, the NRC inspected the Licensee's analyses for 
associated circuits and fuse and breaker coordination and found them acceptable 
(Inspection Report 50-528,185-06). 

Technical Specification 3.3.3.5 lists the electrical equipment, including 
switches, breakers, and circuits, needed to shut down the plant safely in the 
event of a fire or any other event that requires the operators to leave the control 
room. The Palo Verde pre-fire strategies manual lists equipment that would 
be unavailable or could malfunction during a fire. This manual also lists the 
equipment or set of components that the Licensee would use to achieve safe 
shutdown (safe shutdown train B). The NRC has reviewed the Licensee's safe 
shutdown analysis methodology and spurious actuation analyses and accepted 
them (Supplemental Safety Evaluation Reports 5 and 7, of November 1983 and 
December 1984, respectively). Contrary to the allegation, APS has identified 
the equipment affected by a postulated fire and evaluated the methods to be used 
to achieve safe shutdown. 

Therefore. the NRC finds no reason to conclude that Petitioners have raised a 
substantial safety concern with regard to Appendix R electrical circuit breakers. 
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F. Rumor or a Primary.ta-Secondary Leak 

Petitioners allege the following: 

h bas been rumored that APS bas experienced a primary to secoodary lealt aver 2 gpm in 
Unit 2 but bas failed to properly notify the NRC or shut down the uniL H this is true, then 
the secondary system in Unit 2 bas been contaminated with radiation. 

The P<llo Verde technical specifications state that leakage from the reactor 
coolant system shall be limited to a rate of 1 gallon per minute (gpm) of 
total primary-to-secondary leakage through all steam generators, and of 7'21.) 
gallons per day through anyone steam generator. The P<llo Verde technical 
specifications also require the plant to be shut down if the rate of primary­
to-secondary leakage exceeds the technical specification limiL P<llo Verde has 
detection equipment installed in each unit that would alert operators to primary­
to-secondary leakage. This system enables the Licensee to detect leakage 
on the order of hundredths of a gallon per minute. The Licensee can also 
detect primary-ta-secondary leakage by conducting radiochemical analyses of 
the secondary system, which the technical specifications require to be performed 
at least once every 3 days. The NRC has examined plant data from P<llo Verde 
Unit 2 and could not verify the rumored primary-to-secondary leakage. 

The rumor may have arisen because of coolant from the P<llo Verde Unit 2 
primary system which leaked at a rate of approximately 2.9 gpm to collection 
systems. However, this coolant did not leak to the secondary system. P<llo 
Verde has technical specification limits on the primary system leakage of 10.0 
gpm on identified primary system leakage and 1.0 gpm on unidentified leakage 
(TS 3.4.5.2). APS found 2.8 gpm of the 2.9 gpm leakage resulted from a leaking 
thermal relief valve for the seal injection heat exchanger of the reactor coolant 
pump. During an outage in August 1991, APS replaced this valve and reduced 
the primary system leakage substantially. 

The Petitioners stated that the secondary side of Unit 2 could become 
contaminated in the event of primary-to-secondary leakage. This would be 
true for any pressurized water reactor (PWR) experiencing primary-to-secondary 
leakage. However, Unit 2 did not have a 2-gpm primary-to-secondary leak. but 
had only a leak to collection systems, and was within limits. Although such 
contamination would represent an operational inconvenience, it does not present 
a significant safety concern. Consequently, there is no reason to conclude that 
Petitioners have raised a substantial safety concern. 
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G. Willful Violations of Safety Requirements and Willful Failure to 
Report Safety Violations to the NRC 

Petitioners allege the following: 

APS has covered up and knowingly failed to report safety violations to the NRC via Licensee 
Event Reports ("LERs"). APS has knowingly and willfully operated Palo Verde while not 
in compliance with its licensing requirements. 

Petitioners must "set forth the facts that constitute the basis" for their request 
according to 10 C.F.R. § 2.206(a). However, the Petitioners have made a general 
allegation and provided no facts to support it. Moreover, NRC maintains 
resident inspectors at Palo Verde, who monitor the Licensee's operations to 
ensure that the facility operates in conformance with its technical specifications 
and licensing requirements. The NRC knows of no instance in which APS 
has covered up safety violations or willfully violated the Palo Verde licensing 
requirements. 

Accordingly, the NRC has no basis to conclude that Petitioners have raised 
a substantial safety concern. 

H. Portable Hydrogen Recombiner 

Petitioners allege the following: 

Although APS conunitted to be able to move its hydrogen recombiner from one unit to 
another in a 72 hour period, it has never done so and has no procedure to move it Moreover, 
APS does not have a back up hydrogen recombiner (although it committed to have one). 

For a multi-unit site, the NRC requires only one set of recombiners. Palo 
Verde has a redundant set consisting of two recombiners installed in Unit 1. The 
NRC has no requirement to move the recombiners periodically and allows the 
recombiners to reside at one unit. However, the NRC reviewed and approved a 
plant-specific analysis in which the Licensee committed to be able to move the 
recombiners to one of the other units within 72 hours if accident conditions 
require it. The Licensee also has procedures by which to disconnect and 
reconnect the recombiners. The Licensee has demonstrated through a mockup 
of the recombiners that the recombiners for Unit 1 could be moved to Units 2 
and 3 within 72 hours. The Licensee found that a lighting panel interfered with 
its ability to move the recombiner from Unit 1. The Licensee has since removed 
the interfering lighting panel. Palo Verde meets its licensing requirements for 
recombiners. 

The NRC finds no reason to conclude that there is a substantial safety concern 
related to the hydrogen recombiners. 
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I. Implementation of Control Element Assembly Design Change 

Petitioners allege the following: 

APS failed to properly implement its Design OJange Package ("OCP") for Control Element 
Drive Mechanisms ("CEDM's") in Unit 3 (RCTS 11039846). This DCP was designed 
incorrectly resulting in pulling the wrong group of rods during testing. However, rather than 
resolve this problem APS removed the DCP in order to restart Unit 3 without committing to 
permanent resolution. It is alleged that the CEDM problem is a generic one at Palo Verde. 

During the Unit 3 refueling outage in March and April 1991. the Licensee 
performed substantial work on the control system for the control element drive 
mechanisms. This work included reversing the polarity of the current to the 
lower gripper coil on all control element assemblies (CEAs). The Licensee 
also removed and realigned all CEA timing cards, overhauled power supplies. 
modified the ground fault detector, calibrated the undervoltage relays, and tested 
individual CEA circuit breakers with some replacements. In performing this 
work, APS caused a large number of expected problems with rod control during 
initial CEA testing and obtained preliminary timing settings that could be refined 
only during testing. A few timing cards had not been properly seated and some 
failed and had to be replaced. The Licensee anticipated and corrected these 
problems before startup. During the tests. some CEAs did not move when 
called upon to move and some slipped when called upon to move. as alleged. 
The Licensee corrected each of these anomalies. 

During and after startup. all CEAs moved as called upon by the control 
switches. A position indication anomaly occurred after startup during low­
power physics testing. The Licensee performed troubleshooting and found that 
the problem resulted from the recent work that it had performed to reverse 
the polarity of the CEA lower gripper coil. The Licensee restored the CEA coil 
wiring to the configuration used successfully during the last operating cycle. The 
vendor. Combustion Engineering, Incorporated, concurred with this decision. 
After restoring the coil polarity to the previous state, the Licensee tested all 
CEAs again and found that CEA control and position indication were normal. 

Accordingly. the NRC finds no basis in fact to conclude that there is a 
substantial safety concern regarding the control element drive mechanisms. 

III. CONCLUSION 

Petitioners requested an immediate shutdown of the Palo Verde Generating 
Station and appointment of an investigative team to inspect and monitor oper­
ations at Palo Verde. The institution of proceedings in response to a request 
for action under 10 C.F.R. § 2.206 is appropriate only when substantial health 
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and safety issues have been raised. See Consolidated Edison Co. of New York 
(Indian Point., Units I, 2, and 3), CLI-7S-8, 2 NRC 173, 176 (1975), and Wash­
ington Public Power Supply System (wpPSS Nuclear Project No.2), DD-84-7, 
19 NRC 899, 923 (1984). I have applied this standard to determine if any action 
is warranted in response to safety allegations in the requesL The NRC Staff and 
resident inspectors at P.1Io Verde investigated thoroughly the Petitioners' alle­
gations. All available information is sufficient to conclude that no substantial 
safety issue has been raised regarding safe operation of P.1Io Verde. Therefore, I 
conclude that., for the reasons discussed above, no basis exists for taking the ac­
tions requested by the Petitioners. Petitioners' requests for immediate shutdown 
of the P.1Io Verde Nuclear Generating Station and for an investigative team to 
inspect and monitor P.1Io Verde are denied. 

A copy of this Decision will be filed with the Secretary of the Commission 
for the Commission to review in accordance with 10 C.F.R. §2.206(c). As 
provided by this regulation, this Decision will constitute the final action of the . 
Commission 2S days after issuance, unless the Commission, on its own motion, 
institutes a review of the decision within that time. 

Dated at Rockville, Maryland, 
this 16th day of March 1992. 
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The Commission affirms the Licensing Board's decision in LBP·91-24, 33 
NRC 446 (1991) (granting summary judgment to Applicants) that the record in 
this proceeding now demonstrates that in all foreseeable circumstances evacu· 
ation - not sheltering - is the planned protective action option in a general 
radiological emergency, for the general beach population, within a 2-mile radius 
of the Seabrook facility. The Commission finds that Intervenors have failed to 
make the presentation required in 10 C.F.R. § 2.749(c) to obtain discovery to 
challenge Applicants' summary disposition request The Commission further 
notes that given the record establishing that sheltering is not a planned protec­
tive action option, earlier Appeal Board directives to the Licensing Board to 
consider whether state planners had provided sufficient implementing measures 
for sheltering the beach popUlation are now moot. 
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RULES OF PRACTICE: DISCOVERY; SUMMARY DISPOSITION 

Under 10 C.F.R. §2.749(c), a party asserting that it needs discovery to 
respond to a summary disposition motion must identify by affidavit what specific 
information it seeks to obtain; in the absence of such a showing, a Board is free 
to grant summary disposition (upon a determination that there are no genuine 
issues of material fact) without providing for discovery. See Wisconsin Electric 
Power Co. (point Beach Nuclear Plant, Unit I), ALAB-696, 16 NRC 1245, 1263 
& n.32 (1982). 

RULES OF PRACTICE: DISCOVERY; SUMMARY DISPOSITION 

A party cannot complain that it has been deprived of any right to conduct 
discovery when it fails to make the specific showing required under 10 C.F.R. 
§ 2.749(c) establishing what information it expects to gain through discovery 
and how that information is essential support for its opposition to a summary 
disposition motion. 

EMERGENCY PLAN: PROTECTIVE ACTIONS; CONTENT 
(SHELTERING) 

If the record reflects that under a state's radiological emergency response 
plan, sheltering is not a planned protective action option in any foreseeable 
circumstance, then a previously identified issue of what actions that'state need 
take to implement such a protective action option is, as a practical matter, moot. 

RULES OF PRACTICE: SUMMARY DISPOSITION (MATERIAL 
ISSUE) 

When the provisions of a state's current radiological emergency response plan 
do not identify sheltering as a protective action option and whcn state emergency 
planning officials fully corroborate Applicants' position that no genuine issue 
of material fact exists relative to that state's intention not to use the sheltering 
option, to avoid a grant of summary disposition on that matter Intervenors would 
have to present contrary evidence that is so "significantly probative" as to create 
a material factual issue. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
249-50 (1986). 
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DECISION 

As part of their challenge to the adequacy of emergency planning for the 
Seabrook Station, various Intervenors questioned whether the New Hampshire 
Radiological Emergency Response Plan (NHRERP) made sufficient provisions 
for the use of the protective action option of sheltering. Their central concern 
in this regard was planners' utilization of sheltering for those members of the 
public who frequent the New Hampshire Atlantic Ocean beach areas that lie 
within ERPA A, the portion of the Seabrook plume exposure pathway emergency 
planning zone (EPZ) within a 2-mile radius from the facility. The matter is now 
before us pursuant to the appeal of Intervenors Massachusetts Attorney General 
(MassAG) and the New England Coalition on Nuclear Pollution (NECNP) 
from LBP-91-24, 33 NRC 446 (1991), a Licensing Board final ruling on 
this subjectl These Intervenors maintain that the Licensing Board erred in 
accepting Applicants' position that earlier Appeal Board directives to consider 
further whether State planners had provided sufficient implementing measures 
for sheltering the beach population arc now moot In doing so, they contest the 
Licensing Board's pivotal finding that the adjudicatory record now demonstrates 
that emergency planning officials for the State of New Hampshire (State) have 
concluded that in all foreseeable circumstances. in a general emergency (the 
highest emergency action level classification), evacuation - not sheltering 
- is the planned protective action option for the general beach population 
(i.e., the 98% of the beach population that has evacuation transportation). 
Because we find that Intervenors' substantive and procedural challenges to the 
Licensing Board's summary disposition determination arc unavailing, we uphold 
the Board's determination. 

I. BACKGROUND 

The controversy now before us has its roots in testimony presented to the 
Licensing Board in May 1988. Responding to assertions by appellant NECNP 
and other Intervenors that State planners had not properly employed sheltering 
as a protective action option for the general beach population, State emergency 
response officials (in conjunction with Applicants' planners) testified that they 
intended to utilize the plan's "shelter-in-place" option for the general beach 

lin accordance with the Commission's interim procedures governing any appeal .... of right" filed in proceedings 
that were before an Appeal Board prior 10 October 25, 199O,sII 55 Fed. Reg. 42,944 (l990).lntcNenors' JWle II, 
1991 notice of appeal WlS filed with the Appeal Board conducting appellate review of Seabrook offsitc emergency 
plaMing matters. With the dissolution of the Atomic Safety and Licensing Appeal Panel at the end of June 1991, 
the Appeal Board referred IntclVenors' appcallo the Commission. 
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population.2 It was, however, to be invoked only in a limited number of 
instances, namely when that protective action would afford "maximum dose 
reduction" or when local conditions (such as weather or road construction) 
presented impediments that made evacuation - the principal protective action 
option for the general beach population - impracticaI.' In addition, these State 
officials agreed with Applicants' planners that they could envision essentially 
one instance that would fulfill the "maximum dose reduction" prerequisite 
under condition 1: the so-called "puff release," a short-duration, nonparticulate 
(gaseous) release that would arrive at the beach area within a relatively short 
time period when, because of a substantial beach population, evacuation time 
would be significantly longer than exposure duration.4 Intervenors' own expert 
witness agreed that this scenario satisfied 'condition l's "maximum dose savings" 
requirement. but asserted that other circumstances met this condition as well.' 
In their testimony concerning the use of sheltering under the NHRERP, officials 
of the Federal Emergency Management Agency (FEMA) supported the State's 
conclusion, declaring that "[t]here exists a technically appropriate basis for the 
choice made by the State of New Hampshire not to shelter the summer beach 
population except in very Iimite.d circumstances.''11 

In its December 1988 partial initial decision regarding intervenor challenges 
to the adequacy of the NHRERP~ among the matters the Licensing Board 
addressed was the use of sheltering as a protective aclion option for the general 
beach population. See LBP-88-32, 28 NRC 667, 750-76 (1988). The Board 
concluded that Commission emergency planning requirements and guidance did 
nol mandate thal State planners adopl sheltering as a prolective action option 
for the general beach population, but only that they give careful consideration 

2Throughcut Ihe plan, rcfc:rcnccs 10 MshebcringM are 10 be unclentood as invoking Ihe c:anc:ept of Msheber-in­
place.. M In Ihe YCllion or Ihe NlIRERP initially admined inIo cviilcncc Wore Ihe Licc:nsing Board, Ihc Msheller­
in-placcM option is dc:saibcd u follows: 

This cancept provides foc .heltering atlhc location in which Ihe sheltering insuuction is received.. ThoIc 
at home arc 10 sheller at home; Ihose at wcxk or ochoa! are 10 be .hchctcd in Ihe wcxkplacc oc school 
building. Tnnsicnu located indoors or in private homes will be asked 10 IhcIter atlhc locations Ihey arc 
visiting if IhU is fcuiblc. Transicnu wilhout access 10 an indoor location will be advised 10 evacuate 
u quickly u possible in Iheir own vehicles Cu:.. Ihe \'cIUcles in which Ihcy arrived) •••• U necessary, 
transicnu wilhout lm!Sp01Ution may .edt dircc:tions 10 a nearby public building from local cmcrgcney 
wodtcrs. Public buildings may be let up and opened u .hellcrS for tnnsicnu, on an ad hoc buis, if any 
unfor[c)secn demand foc sheller arises during an emergency. 

NlIRERP, Vol I, al 2.6-6 (Rev. 2, AUguslI986) Cadmincd u Applicants' Exhibit 5). 
3 Applicants' Din:ct Testimony No.6 (Shcltcring), foL Tr. 10,022, at 19. Su GI.w id. App. I, at 7-8 (Letter from 

R. SllOmC 10 It Vickers (Feb. II, 1988), cncL I, at S-6). 
PJanning DlIicUla also lUted in IhU testimony Ih.atsheltering would be utilized u a protective action foc Ihosc 

beach transients wilhout transportation when evacuation is Ihe n:commended protective action option for Ihe beach 
population_ Itl.. at 19-20. AppcJJants nise no issues bcfocc us c:anccrning Ihe New nampshire plan's uti1iution 
of sheltering for lhU·poction of Ihe beach population. 
4~, Tr_ 10,719-20. 
'~'Tr. 11,461-64. 
6 Amended Testimony of William R. Cumming and J .. eph Il Keller on Dchalf of [FEMA] on Sheltcring/Dcach 

Pq>uIation Issues, foL Tr. 13,968, at II. 
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to the use of that option.' The Board accepted FEMA's technical findings 
endorsing the State's limited use of sheltering as a protective action option 
for the beach population and concluded that the State had given adequate 
consideration' to sheltering the New Hampshire beach population. In doing 
so, it rejected Intervenors' additional assertion that the New Hampshire plan 
was inadequate because it lacked implementing detail for the sheltering option 
as applied to the general beach population •. The Licensing Board found that, 
given the uncertainties involved in invoking this option, it was better left without 
implementing details so that decisionmalcers would not misunderstand its utility. 

Various Intervenors challenged this and other aspects of the Licensing Board's 
determination before the Appeal Board. The Appeal Board addressed their 
claims regarding sheltering for the beach population in a November 1989 
decision. ALAB-924, 30 NRC 331,362-73 (1989). The Appeal Board rejected 
Intervenors' assertion that the FEMA technical evaluation was insufficient to 
support the Licensing Board's findings regarding the adequacy of the State's 
choice to utilize sheltering for the general beach population only in the limited 
circumstances outlined in conditions 1 and 2 (i.e., when it achieved maximum 
dose reduction or when evacuation was a physical impossibility). The Appeal 
Board, however, did not accept the Licensing Board's conclusion that no 
additional implementing measures were necessary. Instead, the Appeal Board 
found that implementing detail was required to provide decisionmakers with 
an understanding of that protective action's benefits and constraints, thereby 
allowing them to make an informed judgment about whether to utilize sheltering 
in the circumstances, albeit limited, apparently contemplated by State planners. 
The Appeal Board also rejected Applicant and Staff arguments that the low 
probability that the sheltering option would be employed justified the lack of 
implementing details. As a consequence, the Appeal Board remanded this matter 
(along with several others) to the Licensing Board for appropriate corrective 
action. 

The efforts of the Licensing Board to comply with this Appeal Board ruling 
spawned a series of party filings and Board decisions in which the central focus 
became the intent of State planners regarding the use of sheltering as a protective 
action option for the ERPA A general beach population under condition 1 (i.e., 
maximum dose reduction). See ALAB-939, 32 NRC ~65 (1990): LBP-91-8, 33 
NRC 197 (1991); LBP-90-12, 31 NRC 427 (1990). Ultimately, in its response 
to the second of two Licensing Board certified questions regarding its remand 
directive, the Appeal Board observed that the decisional process relative to its 
remand had culminated in State, FEMA, and Stafr filings that "make clear that 

, A. our dl'cctiw:nea dclermination in this proceeding suggests. lite Board's analysis in this tegard wu correct. 
See Cll·9().3, 31 NRC 219, 244 (1990), tljJ'dlUb nom. Massaclul.retl.l II, NRC, 924 F.2d 311 (D.c. Cir,), cm. 
dmUd, 112 S. Ct. 275 (1991). 
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the entities most directly responsible for the administration and evaluation of 
the NHRERP now insist that sheltering is not a planned protective action option 
for the general beach population in any foreseeable circumstance." ALAB-945, 
33 NRC 175, 177 (1991). The Appeal Board advised that if the adjudicatory 
record in fact reflected that this" 'evolution' of the consideration of sheltering as 
a protective action for the general beach population has reached the point where 
it effectively has been discarded as such an option," then the sheltering issues 
previously identified by the Appeal Board would be moot. [d. The Appeal 
Board, however, left it to the Licensing Board to ensure that the administrative 
record, as developed through appropriate procedural avenues, reflected whatever 
information was necessary to support this resolution. 

Applicants responded to this guidance by filing a motion for summary dispo­
sition with the Licensing Board. In support of that motion, Applicants submitted 
a statement of material issues not in dispute that declared "[s)heltering is not 
a planned protective action option under the NHRERP for the general beach 
population in ERPA-A in a general emergency or in any other for[e]seeable cir­
cumstance."8 Applicants justified this statement by reference to (1) a Licensing­
Board-ordered "Common Reference Document" that the parties stipulated con­
tains all NHRERP provisions associated with an ERPA A general emergency 
protective action response from the August 1986 record version of the plan 
through the current February 1990 version of the plan, and (2) a January 1991 
State memorandum, as attested to by State Emergency Management Director 
George Iverson during a later telephone conference with the Board. Intervenors 
countered with a statement that there were genuine issues in dispute concerning 
"[w]hether sheltering is an anticipated and thus, planned, protective action option 
under the NHRERP," and "[w]hether sheltering as it is presently a protective 
action option under the NHRERP accomplishes the stated goal of maximizing 
dose savings for the beach population of ERPA-A under the current provisions 
of the plan which contain no implementing procedures for that option and which 
apparently distinguish between different classes of beach goers."9 As support for 
their statement, Intervenors submitted the affidavit of Jeffrey Hausner, a self­
employed emergency planning consultant who, for 3 years prior to April 1991, 
was the principal radiological emergency response official for the Common­
wealth of Massachusetts. 

In a May 1991 order, the Licensing Board ruled upon Applicants' summary 
disposition request. LBP-91-24, 33 NRC 446 (1991). Refusing to accept 
Intervenors' statement of material issues in dispute, the Licensing Board declared 

8 Licensees' Motion for Summary Disposition of Record Clarification Di=tivc in ALAB·939 (Mar. 29. 1991) 
a13. 
9 Opparition or the MusAG and NECNP 10 the Licc:ucc[s'J Motion for Summary DispMition (Apr. 22, 1991) 

al 9 [hereinafter Intc:rvenors' Summary Disposition OppMitionl. 
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that their statement was based upon the already rejected assumption "that 
New Hampshire should [shelter the general beach population] because of the 
advantages of that option and because of the guidance in NUREG-0654/FEMA 
REP 1." [d. at 451 (emphasis in original). Instead, finding that Applicants' 
statement that there is no genuine issue to be heard was supported by the 
administrative record, the Licensing Board granted summary disposition in favor 
of Applicants and declared that the Appeal Board's prior concerns regarding the 
sheltering issue were now moot. Intervenors appeal this determination.lo 

II. ANALYSIS 

Intervenors challenge the Licensing Board's summary disposition decision 
on two grounds, one procedural and one substantive. They assert initially 
that the Licensing Board improperly granted Applicants' summary disposition 
request without first permitting them to undertake discovery. Intervenors also 
attack the merits of the Board's ruling, claiming that its decision in Applicants' 
favor was grounded upon a misinterpretation of the term "planned" as State 
emergency response officials have employed it to describe the use of evacuation 
as the protective action option for the ERPA A general beach population. 
According to Intervenors, the Licensing Board incorrecUy concluded that the 
State's description of evacuation as the only "planned" option for the beach 
population was equivalent to saying that the shelter-in-place option had been 
discarded, as opposed to simply not planned for, as a protective action choice 
for that population. As supp~rt for this premise, they rely principally upon Mr. 
Hausner's conclusion, as set forth in his affidavit, that on the basis of his review 
of the relevant portion of the record and his experience in emergency planning 
matters he believes that the State still contemplates using the shelter-in-place 
option for the general beach population. Intervenors assert that his declaration 

lOIn ALAB-924. the Appeal Board remanded three other matters to the Licensing Board in addition to the issue 
of the adequacy of the NlIRERP', provisions regarding sheltering for the general beach population. s,' 30 NRC 
.t 373. The Licensing Board previously issued other rulings resolving those issues. Sit LBP-9~. 32 NRC 433 
(1990); LBP-90-12, 31 NRC 427 (1990). from which Intervenors also noted an appeal. SII Notice of Appeal 
(June II, 1991) .t 1·2 In their merits brief tiled with the Commission. Intervenors nonetheless have limited their 
appellate challenge solely to the Licensing Board', beach population sheltering decision in LBP-91-24. 

Also in this regard. as was noted earlier. SII supra p. 149. in ALAB-92A the Appeal Board suggested that 
aheltcrlng implementation would be necessary to ensure the appropriate use of that protective action option in 
situations falling under condition 2 involving physical impediments to evacuation. such as fog, mow. hazardous 
bridge or road conditions. or highway construction. In LBP-90-12. the Licensing Board found additional pl.nning 
for condition 2 circumstances unnecessary because it involves a response to the complicating effects of a low­
probability event occurring independently of the accident S((juencc that triggered the emergency response. S,,31 
NRC .t 4S3 (citing Pacific Gas and Ekc/ric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2). CU-84-12, 
20 NRC 249, aff'dsub PIOIIL SallLuU Obispo MotMrs/or Placl Y. NRC, 751 F.2d 1288 (D.c. Cir. 1984), WJca/ld 
ill pari and ,,'" g III NIIC gralllld. 7(JJ F.2d 1320 (D.C. Cir. 1985). aff'd III ballC. 789 F.2d 26 (D.c. Cir.>, Ctrl. 

tU,u,d. 479 U.S. 923 (1986». Before us. Intervenors have not contested that ruling. 
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created a material issue of fact that precluded the Board from entering summary 
judgment in Applicants' favor. 

Both Applicants and the Staff urge us to reject these Intervenor challenges. 
They assert that Intervenors were not entitled to any discovery because they 
failed to comply with the requirements of 10 C.F.R. § 2.749(c) concerning 
discovery relating to summary disposition motions. Both of these parties also 
contend that Applicants' showing established that sheltering is not a protective 
action option for the ERPA A general beach population and that Mr. Hausner's 
affidavit was insufficient to establish any genuine issue of material fact in this 
regard. 

A. Looking first to Intervenors' discovery entitlement claim, it is apparent 
that section 2.749(c) furnishes the template against which we must gauge 
Intervenors' procedural concern. That section provides: 

Should it appear from the affidavits of a party opposing the motion'lfor summary disPosition] 
that he cannot, for reasons stated, present by affidavit facts essential to justify his opposition, 
the presiding officer may refuse the application for summary decision or may order a 
c:cntinuance to permit affidavits to be obtained or make such other order as is appropriate 
and a determination to that effect shall be made a matter of record. 

In line with this provision, a party asserting that it needs discovery to respond to a 
summary disposition motion must identify by affidavit what specific information 
it seeks to obtain; in the absence of such a showing, a Board is free to grant 
summary disposition (upon a determination that there are no genuine issues of 
material fact) without providing for discovery. See Wisconsin Electric Power 
Co. (point Beach Nuclear Plant, Unit 1)"ALAB-696, 16 NRC 1245, 1263 & 
n.32 (1982). 

In this instance, in responding to Applicants' summary disposition request, 
Intervenors made only a general statement suggesting that further discovery 
should be permitted and, thereafter, a hearing should be held.1I They did 
not, by affidavit or otherwise, make a specific showing establishing what 
information they expected to gain through discovery and how that information 
was essential support for their opposition to Applicants' summary disposition 
motion. Because they failed to make the appropriate presentation consistent 
with section 2.749(c), Intervenors cannot now complain that they have been 
deprived of any right to conduct discovery. We thus find no foundation for this 
assignment of error. 

B. Thrning to Intervenors' substantive complaint, we did note previously in 
this proceeding, although as part of our effectiveness decision, that "so long as 
sheltering remains a potential, albeit unlikely, emergency response option for 

II S6. In!c:rvaton' Summuy Disposition Oppocition at 7·8. 
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the beach population, the NHRERP should contain directions as to how this 
choice is to be practicably carried ouL" CLI-90-3, 31 NRC 219, 248 (1990), 
aJJ'd sub nom. Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir.), cerl. denied, 
112 S. Ct. 275 (1991). We observed further that one way to resolve thc Appeal 
Board's concerns would be "identification of the location of sufficient available 
shelter together with the means to notify the bcach population as to whcre this 
shelter is located," an exercise wc believed would not be "cspecially difficult or 
time-consuming." [d. This, however, assumes that sheltering is to be utilized 
as a protective action option for the general beach population. As the Appeal 
Board later acknowledged in ALAB-945, if the record in this proceeding now 
reflects that under the NHRERP "sheltering is not a planned protective action 
option for the general beach population in any foresecable circumstance," 33 
NRC at 177, then the previously identified issue of what actions the State need 
take to implement such a protective action option is, as a practical matter, moot. 

In their motion for summary disposition, Applicants sought to establish that 
the State's position is as the Appeal Board suggested. As support for this 
supposition, Applicants relied upon two factors. One is the NHRERP's current 
provisions regarding protective action options for the general beach population. 
As is reflected in the relevant portions of the current version of the plan contained 
in the "Common Reference Document" accepted by thc parties, sheltering is 
not identified as a protective action option for the gencral beach population in 
ERPA A in a general emergency.12 In addition, Applicants referenced statements 
in a January 1991 pleading, which was signed by a State Deputy Attorncy 
Gcneral and confirmed in a sworn statement given by· the State's emergency 
planning director shortly thcreaftcr,13 Intervenors' protestations to thc contrary 
notwithstanding,14 on their face these declarations by responsible State officials 
provided substantial support for Applicants' position that the State does not plan 
to utilize sheltering as a protective action option for the general beach population 
in ERPA A in any circumstance it can now foresee.1S 

12 Sc, litalSCCS' Response 10 Manonndum and Order of January 24, 1991 (Jan. 2.8, 1991) at 71·109 (NlIRERP, 
VoL B, at 6.()'1 10 6.10-4 &: Form 210A (Rev. 3, February 1990». 
13 Sc, Memorandum in Support of Licensocs' Mooon for Summary Dispositim of Record C1arificatim Directive 
in ALAB·939 (Mar. 29,1991) atS (citing Memorandum of the [State) en AlAB-939 (Ian. 10, 1991) at 1·2; Tr. 
2.8,493). 
14n.c thrust of Intc!vcnon' allack upon these record IUlCments by State officials is that they do not reflect the 
State', actual intention regardins use of sheltering for the beach population. In lig)lt of Intervenors' failure 10 
provide any ecnc:rde evidence that these officials' IUlCments cannot be taken at racc value, se, infra p. 154, we 
ICe no reason not 10 do ,0. This is partic:ularly 10 given the State', failure \0 object to Applicants' rep~entatims 
regarding its emergeney planning posture, an action that it preViously has shown itself more than willing \0 
undertake if it perceives that its position is being misstated. See (State)'s Comments Regarding Applicants' 
Response 10 licensing Board Order of January II, 1990 (Feb. 16, 1990) at 2 
USe, also Tr. 2.8,468. 'At earlier points in this proceeding, the record was unclear regarding the State', plan for 
sheltcrins, and the State', plan, as originally understood by the parties, Icc:mS to have evolved. Su AlAB·939, 
32 NRC at 173-79. As currenIly underslood, however, the State', plan not 10 include the shelter-in-place option 

(C OnlilUUd) 
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In the face of the plan's current provisions and these statements "straight 
from the horse's mouth" that both fully corroborate Applicants' position that no 
genuine issue of material fact exists relative to the State's intention not to use 
the shelter-in-place option for the general beach population, to avoid summary 
disposition on this maller Intervenors had to present contrary evidence that was 
so "significantly probative" as to create a material factual issue. See Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 249-50 (1986). In his affidavit, Mr. Hausner 
does declare that the State intends to utilize sheltering as a protective action 
option for the beach population. As his affidavit nonetheless makes clear, Mr • 

. Hausner's position in this regard is not based upon any concrete, first-hand 
knowledge about what the State intends to do. Rather, he provides what is at 
best an "educated guess" about the State's intentions. His speculation in this 
regard can hardly be described as so "significantly probative" that it creates a 
material factual issue. 

Simply put, Intervenors failed to counter the Applicants' showing that was 
based upon the record before the Licensing Board and established that no 
material issue of fact now exists regarding the State's intention not to use 
sheltering as a protective action option for the general beach population in 
ERPA A in a general emergency. Because the mallers remanded by the Appeal 
Board were rooted in the central premise that it was the State's intent to 
employ sheltering in some form as a protective action option for this population, 
Applicants also were correct in asserting that those mallers are no longer at 
issue. Therefore, contrary to Intervenors' claim, the Licensing Board acted 
appropriately in granting summary disposition in favor of Applicants. 

for the £CIIenl beach population in a genenl emergency is fully consistcn1 with evidence on the record on the 
limited value of sheltering II a protcc:tive option. Su LBP·88·32, 28 NRC at 759·68. Indeed, the evolution in 
the Stale'S plan (or at least the partics' understanding of that plan) has been in I direction that makcs the plan 
more consistent with the weight of evidence on the record than it was It the time of LBP·88·32, the Licensing 
Board's initial decision addressing sheltering. 
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III. CONCLUSION 

For the foregoing reasons, the Licensing Board's decision in LBP-91-24, 33 
NRC 446, is affirmed. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 3d day of April 1992. 

For the Commissionl6 

SAMUEL J. CHILK 
Secretary of the Commission 

16 Commissioner de Planque abstained, and Commissioners Curtiss and Remick did not participate in this mailer. 
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The Commission denies the NRC Staff's petition for review of the Licensing 
Board's orders framing issues for resolution in the proceeding with respect to 
jurisdictional matters and the Licensees' financial resources. The Commission 
observes, however, truit an earlier Appeal Board ruling in the proceeding, ALAB· 
931,31 NRC 350 (1990), constitutes the law of the case and that the Licensees' 
financial resources cannot be a deciding factor in deciding the necessity of the 
safety measures at issue in the proceeding. 
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RULES OF PRACTICE: INTERLOCUTORY REVIEW 

A petition for review of an interlocutory order must meet one or more of the 
criteria in 10 C.F.R. §§ 2.786(b) and 2.786(g). 

RULES OF PRACTICE: INTERLOCUTORY REVIEW 

The expansion of issues for litigation in a proceeding rarely affects the basic 
structure of a proceeding in such a pervasive or unusual way as to warrant 
interlocutory review. 

ATOMIC ENERGY ACT: SAFETY STANDARDS 

The extent of Licensees' financial resources cannot be a deciding factor in 
determining whether the actions ordered by the Staff are necessary to adequately 
protect public health and safety. The Licensees' solvency has no relevance to 
determining the hazard or the need for action to address the hazard at a site 
potentially requiring decontamination or other remedial action. 

LICENSING BOARDS: AUTHORITY 

RULES OF PRACTICE: LAW OF THE CASE 

Licensing Boards are obligated to adhere to the decision of higher tribunals 
in the Commission's adjudicatory system. Thus, the decision of an appellate 
tribunal, even at an interlocutory phase of the proceeding, constitutes the law of 
the case as to questions actually decided or decided by necessary implication. 

MEMORANDUM AND ORDER 

The NRC Staff has petitioned the Commission for review of an unpublished 
interlocutory order of the Atomic Safety and Licensing Board, dated December 
13, 1991, in which the Board denied the Staff's request for clarification or 
reconsideration of certain issues that the Board identified in a September 10, 
1991 order as germane to the resolution of this proceeding. Safety' Light 
Corporation and USR Industries (hereinafter "Licensees") urge the Commission 
to deny the petition. fur the reasons stated in this Order, we deny Staff's petition 
for review. 

Before we address Staff's petition for review, the appropriate standards for 
review of interlocutory orders merit reiteration because neither Staff nor the 
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Licensees have properly addressed those standards in their filings before us.l 

Staff relies on 10 C.F.R. §2.786(b) as the basis for the Commission's taking 
review of the disputed aspects of the Licensing Board's orders. However, in 
addition to showing that one or more of the five criteria in section 2.786{b)(i)-(v) 
are mel, Staff is also obligated to demonstrate that its petition meets one of the 
criteria in 10 C.F.R. §2.786(g) because the orders for which review is sought 
are essentially interlocutory in nature. 

When the Commission adopted its revised appellate procedures last year, the 
Commission preserved the existing case law standard for interlocutory review. 
Procedures for Direct Commission Review of Decisions of Presiding Officers, 
56 Fed. Reg. 29,403 (June 27, 1991). As a general rule, interlocutory review 
has been disfavored and is not allowed under our rules of practice. 10 C.F.R. 
§ 2.730(f). Over the years, the former Atomic Safety and Licensing Appeal 
Board recognized certain limited exceptions to this prohibition in extraordinary 
circumstances under which a party could ask the Licensing Board to refer a 
matter for interlocutory appellate review or could seek "directed certification" 
from the Appeal Board itself.2 In establishing the new appellate structure under 
which the Commission will conduct any appellate review of decisions and 
actions of presiding officers in agency adjudications, the Commission codified in 
section 2.786(g) the existing standard governing interlocutory review pursuant 
to 10 C.F.R. §§ 2.718(i) and 2.730(f). Thus, in addition to meeting one of the 
criteria in section 2.786(b), the petitioner seeking interlocutory review must also 
show that the certified question or referred ruling either 

(I) Threatens the party adversely affected by it with immediate and serious irreparable 
impact which, as a praclical maller, could not be alleviated through a petition for review of 
the presiding officer's final decision; or 

(2) Affects the basic structure of the proceeding in a pervasive or unusual manner. 

10 C.F.R. § 2.786(g). 
In this context, Staff's petition for review is properly understood as a request 

for directed certification. In particular, Staff asks the Commission to undertake 
review and reverse the Licensing Board insofar as the Board adopted the 
following two issues: 

What fiscal resources are actually available to the Licensees, either as probable payments 
under their insurance policies or as expenditures from their own corporate resources? 

1 The Ucensees quote I superseded version of our rules in their answer to Staff', petition. Our current rule. 
effective July 29,1991, was published It S6 Fed. Reg. 29,403, 29,409·10 (June 27,1991). 
2 10 C.F.R. §2.718(i); SU, '.g., Virginia Eleclric and Power Co. (Nonh AMa Power Station, Units 1 and 2), 
ALAB·74I, 18 NRC 371 (1983); Public Serviu Co. of Indiana (Marble lIill Nuclear Generating Station, Units 1 
and 2), ALAB-40S, S NRC 1190 (1977). 
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and 

Since the Board has already noted (fr. 563.564) that there is at this point no law of the case 
on such matters as jurisdiction. are there any mailers of fact needed to clarify this issue so 
that we can rule on it with finality? 

Order (unpublished) at 6-7 (Sept. 10, 1991). Staff contends that the Licensing 
Board's refusal in its December 13 order to reconsider the adoption of the two 
issues is "contrary to established law and constitutes a prejudicial procedural 
error which threatens to affect the basic structure of the proceeding in a pervasive 
manner." NRC Staff's Petition at 2.3 The Licensees support the Board's adoption 
of the issues and suggest that neither warrants Commission review. 

Whatever the merits of Staff's position on the particular issues, we do not 
believe that our review is necessary at this time. The harm, if any, that Staff may 
suffer is largely prospective in nature. The Licensing Board has not precluded 
Staff from putting on its own case or from ultimately demonstrating that the 
questions are not determinative of whether Staff's orders should be sustained. 
At most, the Licensing Board has included within the scope of its deliberations 
two questions that may shape its final decision. In earlier proceedings, even if 
there was a conflict with prior precedent, the mere expansion of issues rarely 
has been found to affect the basic structure of a proceeding in such a pervasive 
or unusual way as to warrant interlocutory review.4 We think the same principle 
holds true in the circumstances now before us and, thus, do not believe that 
interlocutory review is warranted under the criteria of section 2.786(g). 

By declining review, we do not mean to imply that the soundness of the 
Licensing Board's actions is free from doubt Although the extent of the 
Licensees' financial resources, even by Staff's admission, has some relevance 
to this proceeding, the extent of the Licensees' financial resources cannot be 
a deciding factor in determining whether the actions ordered by the Staff 
are necessary to adequately protect the public health and safety. See Union 
of Concerned Scientists v. NRC, 824 F.2d 108, 114-18 (D.C. Cir. 1987). 
The Licensees' solvency has no relevance to determining the hazard at the 
Bloomsburg site or the need for action to deal with that hazard. 

Moreover, the Board's generalization that there is no "law of the case" 
appears to be too sweeping. Under the "law of the case" doctrine, lower 
tribunals are generally obliged to adhere to the decision of appellate tribunals 

3 Although it does not rpeci/ically /l:fermce them, Suff IPpears to rely on the second criterion in 10 c.P.R. 
12.786(g) and the criteria in section 2.786(b)(4)(ii) Ind (iv) IS I basis for review. 
4 Long IslaNl Lighting Co. (Shon:hlm Nuclear Power Station, Unit I), ALAB·888, 27 NRC 257, 262 (1988), 
citiflg ALAB·86I, 25 NRC 129, 135 (1987) (same clSe), Clevdand Electric Illuminatiflg Co. (Pcrry Nuclear 
Power Plant, Uttlts 1 Ind 2), ALAB·706, 16 NRC 1754, 1757 (1982), afld Pell1lSYlvania Power and UgIII Co. 
(Susqucha/UUI Steam Electric Station. Units lind 2), ALAB·64I. 13 NRC 550, 552 (1981). 
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in subsequent proceedings in the same case, even if the appellate body has 
decided an issue at an interlocutory phase of the proceeding.' The doctrine 
applies, however, only 10 questions actually decided or decided by necessary 
implication. Bankers Trust Co. v. Bethlehem Steel Corp., 761 F.2d 943, 950 (3d 
Cir.1985). 

In ALAB-931, 31 NRC 350 (1990), the Appeal Board found that USR 
Industries' sale of Safety Light Corporation in 1982 was a transfer of control 
within the meaning of section 184 of the Atomic Energy Act and that the failure 
to notify the NRC of the proposed transfer and the failure to have obtained 
consent were a sufficient foundation for the inclusion of USR Industries in the 
enforcement orders. 31 NRC at 368. Although this finding may be challenged in 
a petition for review of the Licensing Board's initial decision at the conclusion 
of proceedings before the Board. the Appeal Board's finding in ALAB-931 
constitutes the "law of the case" at this point which must be followed by the 
Licensing Board. The Appeal Board left open, however, the question whether 
certain other matters needed to be resolved which might bear on jurisdiction 
over USR Industries and its subsidiaries. See id. at 367 n.S3 & 370 n.60. With 
respect to these other mauers, there appears to be no "law of the case" and, 
thus, further inquiry may be appropriate. 

We see no need, however, to undertake a closer examination of either issue 
raised by the Staff at this time. We think it more appropriate to reserve our 
review, if necessary, to a more fully developed record and focused decision 
on the merits. To the extent that Staff or any other party believes that it has 
been aggrieved by the Licensing Board's initial decision related to these or 
other matters, the Commission will consider appropriate petitions for review in 
accordance with section 2. 786(b). 

'S,eLyolU 'II. Fisher, 888 F.2d 1071,1074 (Sib Cit. 1989). mf. ,ullkd, 110 s. a. 2209 (1990); NatioNJl AUliMs, 
Itte. 'II.llIkrrratioMl AM'" 01 MacIt1trU/s IIItd Mrospace WorieIT, 430 F.2d 957, 960 (Sib Cit. 1970), ceTf. ,ullkd, 
400 u.s. 992 (1971). Licensing nOl"ds ue certainly bound 10 Collow the direc:tlva DC higher levd tribun.1s in 
Ibe Commission', adjudicatory 'ystan. S,. SoUllt CaroliNl Ekcrric IIItd Gcu Co. (Virgil C. Summer Nuc1cu 
Station. Unit 1). ALAB-663. 14 NRC 1140. 1150 (1981). re'llirN tkCliMd, OJ·82·10. IS NRC 1377 (1982); 
Public Ser'llice Co. of NIW H~ltire (Seabrook Station, Units 1 and 2). LBP·88-6, TI NRC 245, lSl-S2 (1988). 
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Accordingly, Staff's petition for review of the Licensing Board's orders of 
September 10 and December 13, 1991, is denied. 

IT IS SO ORDERED. 

Dated at Rockville, Maryland, 
this 10th day of April 1992. 

fur the Commission6 

SAMUEL J. CHILK 
Secretary of the Commission 

6 CWrman ScliD and CanmiuiOOCl' Remick were not awilablc (or !he aIlirmatim m!his order; if they had been 
pnsenI. they WOJld have appmYed it. 
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direct testimony in this enforcement case but permits parties to avoid filing 
written statements to the extent that they have made reasonable efforts to obtain 
the pre filed testimony or have special reasons for not wanting to obtain it from 
a particular witness. 
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but permits parties to avoid filing written statements to the extent that they have 
made reasonable efforts to obtain the prefiled testimony or have special reasons 
for not wanting to obtain it from a particular witness. 
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MEMORANDUM AND ORDER 
(Subpoenas: Issuance, Explanation and Related Matters) 

MEMORANDUM 

We are issuing the four subpoenas 'requested by the Staff of the Nuclear 
Regulatory Commission (Staff) on April 13, 14, and 16, 1992. Because a 
party has requested these subpoenas, we are assured that the testimony of the 
subpoenaed witnesses is relevant to a full and fair hearing of this case and we 
have ordered them to appear, according to long·established legal tradition and to 
the regulations of the Nuclear Regulatory Commission (10 C.P.R. §2.720(a». 
We appreciate the appearance of the witnesses. 

The subpoenas require each of the witnesses to appear at the beginning 
of our proceeding. However, all four will not be first to testify. Hence, we 
authorize the party that requested the subpoenas (in this instance, the Staff), to 
arrange a reasonable time for each of the witnesses to report to the hearing. 
This time should be set in light of negotiations betwcen the parties concerning 
the scheduling of witnesses, in light of reasonable needs for the Staff to speak 
with the witnesses or prepare wriuen direct testimony prior to eliciting their 
sworn testimony, and in light of the need for the proceeding to progress without 
interruption. 

We note that the Staff, in a Motion of April 13, 1992,1 has requested 
permission to present oral testimony in lieu of the written direct testimony 
ordered by the Board on April 7, 1992. This request shall be grantc~ only to 
the extent that the parties have made reasonable efforts to obtain the premed 
testimony or have special reasons for not wanting to obtain it from a particular 
witness. 

,We are aware that the Administrative Procedure Act" 5 U.S.C. § 556(d), 
contains the following sentence: "A party is entiLlcd to present his case or 
defense by oral or documentary evidence, to submit rebuttal evidence, and 
to conduct such cross.examination as may be provided for a full and true 
disclosure of the facts." Under our ruling, a witness may swear to the accuracy 
of prepared wriuen direct testimony and must be present for cross·examination. 
Consequently, the party will have an opportunity to present testimony "in oral or 
documentary form," and we will have an opportunity to examine the demeanor 
of the witness. The procedure we have adopted will save time and will avail us 
of all 'the evidence. ' ' 

1 NRC Staff Motion for Leave to Present Oral Tcstimaty of Subpoenaed Witnesses (Moc.ion). 
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We understand the shon time period available at this time for preparing 
written testimony. Hence, we are requiring only that the parties make reasonable 
effom to prepare in advance all or part of the testimony of each witness. We 
also would understand a party's difficulty, and would grant an exemption from 
the requirement for written direct testimony, with respect to hostile or unfriendly 
witnesses or those with respect to which the party has special reasons for 
requesting a complete or partial exemption from the requirement for written 
direct testimony. 

As the Staff correctly notes, at page 1 of its Motion, the Commission's 
regulations do not require the submission of written testimony in enforcement 
proceedings. 10 C.F.R. § 2.743(b}(3}. However, we consider our Order of April 
7 to be authorized by 10 C.F.R. § 2.718(d) and (e); see also 10 C.F.R. § 2.721 (d). 

ORDER 

fur all the foregoing reasons and upon consideration of the entire record in 
this matter, it is this 17th day of April 1992, ORDERED, that: 

1. The Board shall issue the subpoenas requested for Mr. Barry Mitchell, 
Mr. Aaron L. Reil, Mr. James A. Hosak, and Ms. Rene Husberg. 

2. The Board authorizes the Staff of the Nuclear Regulatory Commission 
to accommodate the convenience of the witnesses, consistent with the needs of 
this proceeding, with respect to the time at which parties arc required to appear 
at the hearing. 

3. The parties shall make reasonable effom to prepare written direct testi­
mony. Exemptions from this requirement may be granted for specific witnesses 
upon motion. 
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4. This Memorandum and Order shall be served together with the subpoe­
nas. 

Bethesda, Maryland 
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Docket No. 040-08989-ML 
(ASLBP No. 91-638-01-ML) 
(Byproduct Material Waste 

Disposal License) 

ENVIROCAAE OF UTAH, INC. April 30, 1992 

In a proceeding involving the licensing of a facility for the disposal of seetion 
l1e(2) uranium and thorium byproduct material, the Licensing Board determines 
that the only petitioner for intervention lacks standing and, accordingly, that its 
petition for intervention and request for a hearing should be denied and the 
proceeding terminated. 

ATOMIC ENERGY ACT: STANDING TO INTERVENE 

Section 189a(l) of the Atomic Energy Act, and implementing NRC regula­
tions, provides an opportunity for hearing to "interested" persons and, accord­
ingly, requires persons to possess standing in order to participate as a matter of 
right in a hearing. 
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RULES OF PRACTICE: STANDING TO INTERVENE 

Commission regulations specify that a petitioner for intervention must set 
forth its interest in the proceeding and the "possible effect of any order that 
may be entered in the proceeding" on its interest 

RULES OF PRACTICE: STANDING TO INTERVENE 

In determining standing, the Commission applies contemporaneous judicial 
concepts of standing. Under those standards, in order to establish standing, 
a petitioner must demonstrate both that it has suffercd or will likely suffer 
injury from the action under review and that the injury falls within the ''zone of 
interests" at least arguably sought to be protected by the statute being enforced. 

RULES OF PRACTICE: STANDING (INJURY IN FACT) 

To demonstrate injury in fact, courts require a showing that the petitioner has 
suffered or will suffer a "distinct and palpable" harm, that the harm fairly can 
be traced to the challenged action and that the injury is likely to be redressed 
by a favorable decision. 

RULES OF PRACTICE: STANDING (INJURY IN FACT) 

Where purported harm or injury has not yet occurred, it must at least be 
shown to be likely. The petitioner must have a "real stake" in the outcome of 
the proceeding, although not necessarily a substantial stake. 

RULES OF PRACTICE: STANDING (PLEADING REQUIREMENTS) 

In ruling on standing questions, a Licensing Board must accept as true all 
material factual allegations of a petition, except to the extent it deems them 
to be overly speculative. Warth v. Seldin. 422 U.S. 490. 501 (1975); United 
Transportat!on Union v. Interstate Commerce Commission. 991 F.2d 908, 911-
12 (D.C. Cir. 1989). In evaluating injury in fact, a board is limited to the types 
of injury in fact actually asserted by the petitioner. 

RULES OF PRACTICE: STANDING (INJURY IN FACT) 

A generalized grievance shared in substantially equal measure by all or a large 
class of citizens will not result in the distinct and palpable harm sufficient to 
support standing. Interest "as a corporate citizen," as alleged in this proceeding, 
is such a generalized grievance. 
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RULES OF PRACTICE: STANDING (INJURY IN FAC11 

An alleged injury that is neither caused by the licensing of a facility nor could 
be alleviated by license conditions imposed on the facility cannot be recognized 
as a basis for injury in facL 

RULES OF PRACTICE: STANDING (INJURY IN FAC11 

Perpetual joint and several liability for onsite incidents involving byproduct 
waste, irrespective of fault. as imposed by the Superfund statute, can constitute 
injury in fact for a waste disposer to intervene in a proceeding involving licensing 
of a waste disposal facility, as long as the disposer has shown sufficient interest 
in considering use of the facility in question. 

RULES OF PRACTICE: STANDING (lNJURY.IN FACT) 

It is not a valid basis for denying injury in fact from the licensing of a facility 
that the potential user of the facility could alternatively establish its own facility, 
particularly where the potential user claims no expertise in the establishing or 
opemting of such a facility. 

RULES OF PRACTICE: STANDING (ZONE OF INTEREST) 

Although historically economic injury has been held not to constitute a zone 
of interest sought to be protected by the Atomic Energy Act. the amendment of 
section 84a(1) to include consideration of the economic costs of the disposal of 
byproduct material expanded the zone to include certain types of such injury. 

RULES OF PRACTICE: STANDING (DISCRETIONARy) 

A petitioner that lacks standing of right may nonetheless be granted standing 
as a matter of discretion, based on a weighing of six specified factors. Portland 
General Electric Co. (Pebble Springs Nuclear Plant. Units 1 and 2), CLI-76-27, 
4 NRC 610, 614-17 (1976). 

RULES OF PRACTICE: STANDING (DISCRETIONARy) 

Intervention on a discretionary basis has not been granted in a proceeding 
where no other intervenor had established standing of righL Before intervention 
founded on discretionary standing were gmnted in such a case, there should be 
cause to believe that "some discernible public interest will be served by the 
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hearing." Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2), 
ALAB-413, 5 NRC 1418, 1422 (1977). 

RULES OF PRACTICE: CONTENTION REQUIREMENT 
FOR INTERVENTION 

In order to be admitted as a party, a petitioner must not only demonstrate 
its standing but also must proffer at least one viable contention. 10 C.F.R. 
§ 2.714(b)(1). 

PREHEARING CONFERENCE ORDER 
(Terminating Proceeding) 

Pending before us is a novel - indeed unique - application of the law of 
interest or standing to participate in an NRC licensing proceeding. Because we 
conclude that Kerr-McGee Chemical Corporation (Kerr-McGee or Petitioner) 
does not possess standing of right and, in the particular circumstances of this 
case, should not be afforded standing as a matter of discretion, we are denying 
its petition for leave to intervene and request for a hearing and terminating the 
proceeding. 

I. PROCEDURAL BACKGROUND 

This proceeding involves the application by Envirocare of Utah, Inc. (Ap­
plicant) for a license to accept and dispose of uranium and thorium byproduct 
material (as defined in section lle(2) of the Atomic Energy Act, as amended, 
42 U.S.C. § 20 14(e)(2» received from other persons, at a site near Clive, Utah, 
approximately 85 miles west of Salt Lake City. In response to a Notice of 
Opportunity for Hearing, published on January 25, 1991,1 a timely request for 
a hearing and petition for intervention, dated February 25, 1991, was filed by 
Kerr-McGee. This Licensing Board was created to consider that request and to 
preside at a hearing, if necessary.2 

By filings dated March 25, 1991, and April 5, 1991, the Applicant and NRC 
Staff, respectively, filed responses in opposition to Kerr-McGee's request and 
petition. On April IS, 1991, Kerr-McGee filed a reply memorandum in support 

156 Fed. Reg. 2959. 
2Establishment of Atomic Safety and Licensing Board, dated March 14, 1991,56 Fed. Reg. 11,796 (Mar. 20, 

1991). The Board was reconstituted on l.nual)' n, 1992,57 Fed. Reg. 4502 (Feb. 5, 1992). 
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of its hearing request, and on April 30, 1991, the Applicant filed a supplemental 
answer to Kerr-McGee's request. 

We initially scheduled a prehearing conference for June 19, 1991, but to 
accommodate settlement negotiations among the parties and Petitioner, we 
postponed and rescheduled that conference on a number of occasions. We also 
granted Kerr-McGee several extensions of time to file proposed contentions, 
based in part on modifications to the application for the proposed facility. 
Kerr-McGee's contentions were filed on December 9, 1991, together with its 
responses to questions posed by us on May 2, 1991. The Applicant filed its 
responses to Kerr-McGee's contentions and to our questions on January 24, 
1992. The Stafr filed its responses to the contentions and our questions on 
February 3, 1992 (corrected on February 5, 1992). 

On Thesday, March 10, 1992, we conducted a prehearing conference in Salt 
Lake City, Utah.3 Participating in the conference were representatives of the 
Applicant, Kerr-McGee, and the NRC Staff (Staff). Information provided prior 
to and during the conference provides the basis for our conclusion that Kerr­
McGee lacks standing to participate in this proceeding, that at least one of its 
proposed contentions satisfies the Commission's standards for admissible con­
tentions, and that one particular contention (absent adjudicatory consideration) 
warrants additional Staff attention. 

ll. LEGAL ANALYSIS 

A. Standing 

In order to be admitted as a party to an NRC proceeding, a petitioner 
for intervention must demonstrate both that it has standing to participate in a 
proceeding and that it has proffered at least one valid contention. 10 C.F.R. 
§ 2.714(a) and (b). The standing question formed the basis for the opposition 
of the Applicant and Staff to the intervention of Kerr-McGee.4 

1. General 

As pointed out by the Commission in a recent determination on standing, the 
requirement stems from section 189a(1) of the Atomic Energy Act, 42 U.S.C. 
§ 2239(a)(1), which provides that the Commission shall "grant a hearing upon 
the request of any person whose interest may be affecU;d by [a] proceeding • . ." 

3 The conl'= wu announced Ihrough a Notice of Prdlearing Conference. dated Februa'Y 7. 1992. published 
at 57 Fed. Reg. 5495 (Feb. 14. 1992). 
4 Both the Applicant and Staff conceded that at least one or Kerr-McGcc's proITered contentions conronns to the 

Commission's contention requirements. Su pp. 184. 185-86. ill/Ta. 
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(emphasis supplied). As a result. Commission regulations specify that a 
petitioner for intervention (such as Kerr-McGee) must set forth that interest 
and the "possible effeet of any order that may be entered in the proceeding on 
the petitioner's interesL" 10 C.F.R. § 2.714(a) and (d). Sacramento Municipal 
Utility District (Rancho Seco Nuclear Gencrating Station), CLI-92-2, 35 NRC 
47 (1992). 

The standing questions in this proceeding arise from Kcrr-McGee's status 
as a potential customer of this facility. Kerr-McGee possesses a large quantity 
of mill tailings (estimated by Kerr-McGee as amounting to some 376,400 cubic 
meters), defined by the Atomic Energy Act as section l1e(2} byproduct material, 
at its site in West Chicago, Illinois, a now-inoJlCrative thorium milling facility. 
Kerr-McGee has long been seeking a way of disposing of this material- either 
on its own site or at an offsite location.' The proposed Envirocare facility is 
one possible disposal site. At the prehearing conference, however, Kerr-McGee 
stated that its disposal options had narrowed and that. reflecting environmental 
concerns expressed by the State of Illinois, it had agreed with Illinois not only 
that the material would not be disposed of on site but also that it would be 
shipped to a site out of the State of Illinois.6 

It has long been held that. in determining standing, the Commission applies 
contemporaneous judicial concepts of standing. Metropolitan Edison Co. (Three 
Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327, 332 (1983). Un­
der those standards, in order to establish standing, a petitioner must demonstrate 
both that it has suffered or will likely suffer injury from the action under review 
- i.e., that there has been or is likely to be "injury in fact" - and that the 
injury falls within the "zone of interests" at least arguably sought to be protected 
by the statute being enforced - here, the Atomic Energy Act or the National 
Environmental Policy Act (NEPA). [d., CLI-85-2, 21 NRC 282, 316 (1985); 
Portland General Electric Co. (pebble Springs Nuclear Plant. Units 1 and 2), 
CLI-76-27, 4 NRC 610,613-14 (1976); see Air Courier Con/. v. Postal Workers, 
_ U.S. -0 112 L. Ed. 2d 1125, 1134 (1991). 

The Applicant and Staff each claim that Kerr-McGee satisfies neither aspect 
of this standing teSL We tum to these claims seriatim. 

'S4" '.r., KDT·McG" CltemU:al Corp. (West Oticago Ran: Eanhs Facility), ALAD·944, 33 NRC 81 (1991). 
6Tt. 9·1 D, 17, 19,23. 7S. Written matcriallUbrniued by Ken-McGee following the prehearing C<X1fctenCC niscd a 

question about whClhcr the material would necessarily be disposed of outside the State of Illinois; but. in response 
\0 our Mcmonndum dated MalCh 17, 1992, Kerr·McGee cmpltasi%cd that "then: an: no disposal facilities ••• 
available in Illinois and no facility is C<X1tcmplated fot such materials" (Response dated MIlCh TI, 1992, at 2). 
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2. Injury In Fact 

(a) General 

To demonstrate injury in fact, courts require a showing that the petitioner has 
suffered or will suffer a "distinct and palpable" harm, that the harm fairly can 
be traced to the challenged action and that the injury is likely to be redressed 
by a favorable decision. Dellums v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988), 
citing Warth v. Seldin, 422 U.S. 490, 501 (1975) and Simon v. Eastern Kentucky 
Welfare Rights Org., 426 U.S. 26, 38, 41 (1976). 

Where (as here) the purported harm or injury has not yet occurred, it must at 
least be shown to be likely. The petitioner must demonstrate that it has a "real 
stake" in the outcome of the proceeding, although not necessarily a substantial 
stake. Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), 
LBP-79-10, 9 NRC 439, 447-48 (1979), aff'd, ALAB-549, 9 NRC 644 (1979). 
In ruling on standing questions, we must accept as true all material factual 
allegations of the petition, except to the extent we deem them to be overly 
speculative. Warth, supra, 422 U.S. at SOl; United Transportation Union v. 
Interstate Commerce Commission, 891 F.2d 908, 911-12 (D.C. Cir. 1989). 

(b) Kerr-MeGee's Claims 

Kerr-MeGee has propounded the following claims of injury in fact stemming 
from the licensing of this facility, to which we will apply the foregoing 
standards:' 

1. Kerr-McGee's interest in assuring that the review of the application by 
the Commission fully addresses the health, safety, and environmental 
implications of the application, inasmuch as failure to do so "might 
subject Kerr-McGee to potential liability for claims arising under 
state tort law and federal and state environmental statutes.... Kerr­
McGee focused this interest in terms of its potential liability under 
the Superfund laws.' 

2. Kerr-MeGee's financial interest, premised upon the increased cost 
(including environmental costs both to Kerr-MeGee and to persons 
near the shipment routes) of shipping material to the Envirocare site 
rather than leaving it on site.tO Kerr-MeGee subsequently withdrew 

'In evaluating Kar·Mc<icc'. claims d injury, we are d course limited to the types d injury in Cact actually 
_CIted by Kezr.McOcc.. See CkwlDNl Electric ilJwniN2tillf Co. (Perry Nuclear Power P\ant, Unit 1 ).lBP·92-4, 
35 NRC 114 (1992). 
I Request Cor Hearing. dated February 25. 1991. at 6; Reply Memonndum of Kerr·Mc<icc. dated April 15. 1991, 

at 4. 
'Tr. 11·12, 119-20. 

10 Request Car Hearing. l1li'''' nOle B. at 6; Tr. 12. 
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this claim of injury in view of its agreement with Illinois to ship the 
material off site and out of state. 

3. Kerr-McGee's asserted injury caused by environmental damage or 
accidents arising from the transport of wastes to the Envirocare 
facility.ll 

4. Kerr-McGee's interest "as a corporate citizen" in the "entire range of 
public health and safety issues."12 

(c) Board Rulings on Injury in Fact 

(i) Dealing with these claims in inverse order, we find the fourth ("corporate 
citizen interest'}is clearly not a valid basis for standing. It represents a type of 
"generalized grievance" shared in substantially equal measure by all or a large 
class of citizens - such as assertions of broad public interest in regulatory 
matters, or the administrative process, or the development of economical energy 
resources, or economic interest as a ratepayer - that will not result in the 
distinct and palpable harm sufficient to support standing. Three A!ile Island, 
CLI-83-2S, supra, 18 NRC at 332-33; Tennessee Valley Authority (Watts Bar 
Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418 (1977); Del/urns, supra, 
863 F.2d at 971; Warth, supra, 422 U.S. at 501. That the class of corporate 
citizens is smaller than the totality of all citizens does not rescue it from the 
generality of the "large class" that lacks the particularity necessary to establish 
an interest in the proceeding. 

(ii) The third claim (based on environmental damage or accidents stemming 
from transportation of wastes to the site) is invalid because it contains an insuf­
ficiently particularized relationship to the Envirocare site. Under its agreement 
with the State of Illinois, Kerr-McGee clearly will have to transport its wastes 
someplace. From the material before us, it appears that Kerr-McGee will risk 
essentially the same damages if it ships the wastes to any location, and it is clear 
that it will have to do so. Kerr-McGee has pointed to nothing that makes ship­
ment to the Envirocare site different from shipment to any other site. And the 
Applicant has stated that shipment would be by rail or truck using conventional 
containers.13 

That being so, there are no particularized reasons why the transportation 
claims - notwithstanding their foundation in environmental or public health and 
safety claims - should be recognized as a basis for standing in this particular 
proceeding. The injury, if any, would neither be caused by the licensing of this 

11 Reply Memorandum of Kerr-McGee, dated April IS, 1991, .t 4_ 
12Tr. 12, 112. 
13Tr. 31-32, 40, 60. 
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facility nor alleviated by any conditions that we could impose on the facility. 
See Simon, supra, 426 U.S. at 38. 

(iii) As noted above, the second basis (costs of shipping off site, as 
compared to onsite storage) has been withdrawn in light of Kerr-McGee's 
agreement to so dispose of its wastes. 

(iv) The first basis listed represents the only potentially viable basis for 
standing of right proffered by Kerr-McGee. Namely, Kerr-McGee asserts 
perpctualliability for onsite incidents should it store wastes at Envirocare. Kerr­
McGee relies on the Superfund statute to support this claim of potential damage. 
We review this claim in some detail. 

Kerr-McGee asserts - and no other party appears to dispute - that some 
of the waste material on the West Chicago site is subject to Superfund liability. 
Such liability arises from section I07(a) of the Comprehensive Environmental 
Response, Compensation and Liability Act ("CERCLA',), 42 U.S.C. §9607(a), 
which reads in pertinent part: 

§ 9607. Liability 

(a) Covered persons, scope 

Notwithstanding any other provision or rule of law, and subject only to the defenses set forth 
in subsection (b) of this section -

{3} any person Who by contract, agreement, or otherwise arranged (or disposal or 
treatment, or arranged with a transporter (or transport (or disposal or treatment, o( hazardous 
substances owned or possessed by such person, by any other party or entity, at any (acility 
owned or operated by another party or entity and containing such hazardous substances, . • • 

• • . (rom which there is a release, or a threatened release which causes the incurrence 
of response costs, o( a hazardous substance, shall be liable (or -

(A) all costs of removal or remedial action incurred by the United States Goverrunent 
or a State not inconsistent with the national contingency plan; 

(B) any other necessary costs of response incurred by any other person consistent with 
the national contingency plan; and 

(C) damages (or injury to, destruction of, or loss of natural resources, including the 
reasonable costs of assessing such injury, destruction, or loss resulting (rom such a release. 

There are relatively few defenses against liability under the foregoing provi­
sion. They are all set forth in section l07(b) of CERCLA, 42 U.S.C. § 9607(b), 
which reads: 

(b) Defenses 

There shall be no liability under subsection (a) of this section for a person otherwise 
liable who can establish by a preponderance of the evidence that the release or threat of 
release of a hazardous substance and the damage resulting therefrom were caused solely by 
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(1) an act of God; 
(2) an act of war, 
(3) an act or omission of a third party other than an employee or agent of the 

defendant, or than one whose act or omission occurs in connection with a contractual 
relationship. existing directly or indirectly with the defendant (except ••• ). if the defendant 
establishes by a preponderance of the evidence that (a) he exercised due care with respect 
to the hazardous substance concerned. taking into consideration the characteristics of such 
hazardous substance. in light of all relevant facts and circumstances. and (b) he took 
precautions against foreseeable acts or omissions of any such third pany and the consequences 
that could foreseeably result from such acu or omissions; or 

(4) any combination of the foregoing paragraphs. 

Kerr-McGee asserts that the Superfund liability remains with it notwithstand­
ing the transfer of the waste material to a disposal site such as Envirocare and 
notwithstanding that the damage giving rise to the liability occurs while the 
material is in the disposal facility's control and ppssession (and through no fault 
of Kerr-McGee, its employees or agents). Kerr-McGee also claims that it could 
be jointly and severally liable under the Superfund statute not only for damages 
from its own waste but also for damages from the wastes of others stored at 
the facility that may become commingled with its own waste. Therefore, Kerr­
McGee reasons, it has an obligation to assure that the waste is handled and 
stored in as appropriate a manner as possible, at a facility designed to assure 
that its waste is properly stored to prevent damages from arising and, in addition, 
will not become commingled with the wastes of other disposers.14 

Kerr-McGee claims that its intervention into this proceeding is an appropriate 
way to effectuate its interest in achieving this goal and, accordingly, that 
its interest will be affected by the results of this proceeding. Kerr-McGee 
particularly emphasizes its interest in assuring that its wastes are kept separate 
and apart from wastes provided by other customers of the facility, to avoid joint 
and several liability and to assure that any eventual Superfund liability on its 
part is limited to that arising from its own wastes. 

In response, the Applicant and Staff each assert that, notwithstanding the 
Superfund liability, Kerr-McGee does not have an interest in the Envirocare 
proceeding, because it may never seek to store its wastes at the Envirocare site. 
They deem Kerr-McGee's interest described above as being too speculative to 
serve as a basis for standing to participate in the proceeding. 

The Applicant and Staff acknowledge that there currently is no licensed 
disposal site that would be authorized to accept Kerr-McGee's West Chicago 
wastes. They also acknowledge that applications are currently pending for 
such authority at two separate facilities, the Envirocarc facility and one other 

14 No party has claimed that Superl'und liability would not extend to materials Stored at an NRC-regulated site 
such U Envirocare, and we thus do not explorc the nmilicatioos or legal validity of such a claim. 
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similar proposed facility located near Spofford, Texas, to be operated by Texcor 
Industries, Inc." (The Texas facility license is currently under review by the 
State of Texas.) 

But the Staff, at least, also claims that Kerr-McGee has other storage 
alternatives, even if it has agreed that it will not store the wastes on its own 
West Chicago site or within the State of Illinois. The Staff lists three general 
categories of such alternatives. 

The first is any site that Kerr-McGee itself may develop to dispose of the 
West Chicago tailings. In this category the Staff includes onsite storage (both 
in-place and relocated), but even absent the availability of such option, the Staff 
maintains that Kerr-McGee could obtain a suitable site and develop it itself.16 It 
adds that there arc potentially a large number of sites that could meet the siting 
criteria of 10 C.F.R. Part 40, Appendix A. 

In our view, it is not appropriate to deny injury in fact (and hence standing) 
on the ground that a petitioner could go out and develop its own site and thus 
may never use the site in question. In the first place, although Kerr-McGee has 
had much experience in handling thorium wastes, it disclaims any expertise in 
the disposal of wastes - as we understand it, the establishing or operating of a 
long-term waste storage facility.J7 

Beyond that, such a response is equivalent to the declaration, in an antitrust 
eontext, that monopoly control over a scarce resource is not objectionable 
inasmuch as a purchaser can always go out and establish its own source of 
supply of the resource - a claim that has been routinely rejected. See, e.g. 
LoraIn Journal Co. v. United States, 342 U.S. 143 (1951); Eastman Kodak Co. 
v. Soulhern PholO Materials Co .• 273 U.S. 359 (1927). Moreover, under the 
Staff's reasoning, a petitioner would never have an interest in a facility to be 
operated in the future, inasmuch as the petitioner's interest might well change 
before the facility in question becomes operational. 

The Staff's second category of so-called available sites is any existing site 
under the Uranium Mill Tailings Radiation Control Act (UMTRCA), Title II, 
that has enough room in its tailings impoundment to hold the West Chicago 
tailings. The Staff points out that many such sites would be physically capable 
of accepting the West Chicago tailings, and it lists 23 mills capable of taking 
section lle(2) byproduct material from other sites.18 It acknowledges, however, 

15 Applicant's Response to Board QucstiatS ofM.y 2. 1991, cbted JmuaJ)' 24, 1992, at 3; NRC Staff', Response 
to \he Licensing Board', QucstiatS in ill Order or May 2. 1991, cbted FcbruaJ)' 3, 1992 (conectcd on FcbruaJ)' 
5, 1992), at 4. 
16 NRC Staff's Rcspatsc to \he Licensing Board', Questions in ill Order or May 2. 1991, dated FcbruaJ)' 3, 1992 
(corrcctcd, FcbruaJ)' 5, 1992), at 2. 
17Tr• 75. 
II NRC Staff', Rcspmsc°to the Licensing Board', QucstiatS in ill Order or May 2. 1991, conectcd version dated 
FcbruaJ)' 5, 1992, Exh.ibit A. 
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that it has not inquired about how much unused capacity remains available at any 
such site, whether any site has sufficient excess capacity to accommodate the 
West Chicago tailings, or whether the owners would be willing to accept West 
Chicago wastes. The Staff adds that any site owner subject to NRC regulation 
would have to seek a license amendment to permit its site to receive the West 
Chicago wastes, and any site owner subject to Agreement State control would 
have to obtain necessary regulatory approval from such State. 

We acknowledge that the existence of identified sites of this type might 
easily undercut Kerr-MeGee's claim of injury from the licensing of Envirocare. 
But we are rejecting this second category of potential sites for essentially the 
same reason we rejected the first - the lack of identified site whose owner is 
expressly willing and able to handle Kerr-MeGee's wastes. None of the sites 
would currently be available to take the West Chicago wastes, and no site owner 
has sought to make its site available. Indeed, the record includes no suggestion 
that any owner would wish to do so. Absent such a showing, the theoretical 
acceptability and potential availability of such sites does not elevate them to the 
status of available alternatives - particularly given Kerr-McGee's expressed 
need for disposing of the wastes as soon as possible. 

Finally, the Staff's third category of potentially available sites are commercial 
disposal facilities licensed to receive section lle(2) byproduct material. The 
Staff acknowledges that no such facility is currently licensed, and it indicates 
knowledge of only two that are seeking regulatory approval for that purpose -
the Envirocare facility (involved in this proceeding) and the Texcor Industries 
facility in Texas, mentioned earlier. The Staff indicates that it has had informal 
conversations with others who might seek to establish such facilities. 

In our view, based on the representations of both Kerr-McGee and other 
parties, only the Envirocare and Texcor facilities constitute viable options for 
the near-term disposal of the West Chicago wastes. As Kerr-McGee points out, 
U[t]here are only two potential sites out [] there. . • • [tlhe available options 
are Envirocare and Texcor."19 The record additionally reflects that authorities 
and public opinion in the State of Illinois view the Envirocare site as the prime 
option for waste disposapo and, for purposes of standing, we must give credit 
to these statements (which are reiterated by Kerr-McGee). 

As the Staff points out,21 Kerr-McGee's interest in the Envirocare facility 
would be stronger if it had taken steps to arrange for potential disposal at that 
site - a step it has apparently not taken. We disagree, however, with the 
Staff's conclusion that, absent any such arrangement, Kerr-McGee's interest in 

19 Tr. 73. 84. 
20 Request for Hearing. dated February 25. 1991. at 4·5 and various attachments. 
21Tr.51. 
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the Envirocare facility would necessarily be too hypothetical and speculative to 
constitute a valid interest. 

In our view, there are currently only two potential facilities for the near-term 
disposal of Kerr-McGee's wastes that we must consider in evaluating Kerr­
McGee's standing to particfpate in this proceeding - Envirocare and Texcor. 
If Kerr-McGee had expressed an intent to use either Envirocare or Texcor, or 
both, or perhaps the first licensed, we would have no difficulty in concluding 
that Kerr-McGee has an interest in assuring that either or both of these facilities 
meet its special need for acceptable long-term isolation and separation of its 
wastes. Such assurance is needed to preclude Kerr-McGee from becoming liable 
for damages caused by improper handling and storage of its own wastes and 
generally and severally liable under CERCLA for damages caused by wastes 
generated by others that become co-mingled with its own wastes. 

Kerr-McGee, however, has not even expressed the intent that would provide it 
standing to protect against CERCLA liability. The farthest that it has gone is its 
statement that it "consider[s] Envirocare as an alternative site for the materials.''22 
It also stated that "we have no preference as between Texcor and Envirocare or 
anyone else.''23 Something more is required, to provide the concrete interest that 
must be demonstrated under the Commission's Rules of Practice. Otherwise, 
the Applicant might be required to make extensive changes to its facility to 
accommodate the CERCLA liability of a single potential customer that has not 
expressed any intent to use the facility. 

Absent such an expression of intent, we conclude that Kerr-McGee has failed 
to demonstrate its interest in this proceeding. It has not met its burden in 
establishing injury in fact. Kerr-McGee thus lacks standing of right to participate 
in this proceeding. 

3. Zone of Interest 

Given our conclusion on injury in fact, we need not rule on the second aspect 
of standing, i.e., whether the asserted injury of Kerr-McGee falls "arguably 
within the zones of interest" sought to be protected by the statute being enforced 
- here, the Atomic Energy Act or NEPA. See Pebble Springs, CLI-76-27, 
supra, 4 NRC at 614; see also Air Courier Conf., supra, 112 1:. Ed. 2d at 
1134; Association of Data Processing Service Organizations. Inc. v. Camp, 397 
U.S. 150 (1970). Because an appeal of our determination might well be taken, 
however, we believe it to be useful to express our opinion on whether the only 
basis for standing that we have found could have merit arguably falls within 
the zones of interest of the foregoing statutes - namely, potential CERCLA 

22 rr. 10. 
23rr.75 (co=ed). 
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liability of Kerr-McGee from improper handling and storage of its wastes and 
from the co-mingIing of its wastes with those of others. 

The Applicant and Staff have cited a number of cases holding that economic 
mauers of various sorts are not within the zones of interests sought to be 
protected by the Atomic Energy Act or NEPA. In particular, either or both 
rely on, inter alia, Pebble Springs, a...1-76-27, supra, 4 NRC at 614; Virginia 
Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-342, 
4 NRC 98 (1976); and Long Island Lighling Co. (Jamesport Nuclear Power 
Station, Units 1 and 2), ALAB-292, 2 NRC 631,638-39 (1975). On such basis, 
they assert that Kerr-McGee's interests are likewise not within a qualifying 
zone of interest and, on that ground as well, Kerr-McGee has failed to establish 
standing. 

We have reviewed those and other cases of the same sort - e.g., Sacramento 
Municipal Utility District (Rancho Seco Nuclear Generating Station), CLI-92-2, 
35 NRC 47 (1992), appeal pending sub nom. Environmental and Resources 
Conservation Organization v. NRC, No. 92-70202 (9th Cir .• filed Apr. 2, 1992) 
(economic interest of plant employees in employment at plant that was shutting 
down for management-determined reasons not within protected zone of interest). 
We agree that they do hold that, at the time of their issuance. the particular 
economic interest being asserted did indeed fall outside the zones of interest 
sought to be protected by the governing statutes. But. as Kerr-McGee observes. 
the economic interest it seeks to assert (vis-a-vis its CERCLA liability) depends 
upon an amendment to the Atomic Energy Act that was not in effect at the time 
of (or, with respect to the Rancho Seco decision. did not apply to) the foregoing 
decisions.2A 

The amendment in question was enacted in 1983.1$ It modified section 84a(l) 
of the Atomic Energy Act to include the language underscored below: 

a. 1lJe Commission shall insure that the management of any byproduct material, as defined 
in section 11.e(2), is carried out in such marmer as -

(I) the Commission deems appropriate to protect the public health and safety and 
the environment from radiological and nonradiological hazards associated with the 
processing and with the possession and transfer of such material taking i1ll0 accoll1ll 
the risk to the public health, safety, a1ld the envir01ll1le1ll, with due consideration of the 
economic costs a1Id such other factors as the Commission determines to be appropriate 
••• [emphasis supplied). 

Kerr-McGee asserts that this language added economic considerations to 
the Atomic Energy Act. at least in the area of section lle(2) waste disposal. 
enlarging the ambit of the zones of interest sought to be enforced by the Act to 

2A Tr• 111, 113-14,115. 
1$ Pub. 1.. No. 97-415 (96 StaL 2067) (1983). 
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include claims of the adequacy of the facility satisfactorily to isolate the wastes 
provided by different disposers.26 Although the Applicant and Staff acknowledge 
some change to the zones of interest comprehended by the Act. both claim that 
the NRC fulfilled its entire obligation in regard to the economic aspects of 
waste disposal by its issuance (in 1985) of revised implementing regulations in 
10 C.F.R. Part 40, Appendix A. The Staff stresses the portion of that revision 
that allows reduction in a l000-year isolation design standard to 200 years under 
certain circumstances.2'7 They cach cite Quivira Mining Co. v. U.S. NRC, 866 
F.2d 1246 (lOth Cir. 1989) (hereinafter, Quivira). 

We agree (and Kerr-McGee docs not here dispute) that Quivira held that NRC 
satisfactorily recognized economic considerations and performed the requisite 
cost-benefit rationalization in its issuance of the 1985 version of Appendix A to 
Part 40. Beyond that. however, Kerr-McGee cites the Court's acknowledgment 
that, in approving the 1985 criteria, it recognized that "NRC has pledged 
to take into account 'the economics of improvements in relation to benefits 
to the public hcalth and safety' in making site specific licensing decisions 
[emphasis addedJ, see 1985 Criteria. Introduction" and, as a result, concluded 
that "this commitment is consistent with the statutory mandate to determine that 
the costs of regulation bear a 'reasonable relationship' to benefits.''28 Further, 
and significantly, the Court commented that those challenging the regulations 
(including Kerr-McGee) "may have cause in the future to challenge, in the 
context of individual licensing procedures, whether the NRC's application of 
[the Introduction of Appendix A to Part 40J achieves the statutory command of 
flexibility.''29 

We agree with Kerr-McGee that this material persuasively establishes that 
issues such as Kerr-McGee wishes to raise (concerning the adequacy of material 
storage and isolation in light of CERCLA liability) are at least "arguably" 
(the only standard that must be met) within the zone of interests sought to be 
protected by section 84a(1) of the Atomic Energy Act. Thus, adequate storage 
and isolation under the criteria of the Appendix to Part 40 may not be sufficient 
in view of CERCLA liability. But. on the other hand, the added cost (if any) of 
constructing the facility and managing its operations to take CERCLA liability 
into account may exceed the bounds of reasonableness that the Atomic Energy 
Act now directs the Commission to consider. The zones of interests covered 
by section 84a(l) of the Atomic Energy Act are thus at least "arguably" broad 
enough to encompass such claims. The second aspect of standing has thus been 
satisfied by Kerr-McGee. 

26Tr. 115. 119·20. 
2'7 Tr. 135 (stafT). , 
28 866 F.2d It 1254. Cited by KelT-McGee It Tr. 136-37. 
29 866 F.2d It 1259 (citation omitted). 
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4. Discretionary Standing 

Although we have found that Kerr-McGee has failed to set forth at least a 
reasonable basis for us to conclude that it has standing of right in this proceeding, 
we also recognize that the Commission has authorized participation on the basis 
of discretionary standing under prescribed circumstances. See Pebble Springs, 
CLI-76-27, supra, 4 NRC at 614-17. We therefore have also considered Kerr­
McGee's claim that it should be granted standing as a matter of discretion. In 
determining whether to allow participation on the basis of discretionary standing, 
the Commission has directed us to look at the following factors: 

(a) Weighing in favor of allowing intervention -
(1) The extent to which the petitioner's participation may reason­

ably be expected to assist in developing a sound record. 
(2) The nature and extent of the petitioner's property, financial, or 

other interest in the proceeding. 
(3) The possible effect of any order that may be entered in the 

proceeding on the petitioner's interest 
(b) Weighing against allowing intervention-

(4) The availability of other means whereby petitioner's interest 
will be protected. 

(5) The extent to which petitioner's interest will be represented by 
existing parties. 

(6) The extent to which petitioner's participation will inappropri­
ately broaden or delay the proceeding. 

Weighing the varying factors, we believe that the first - the most important30 

- weighs slightly in favor of Kerr-McGee's intervention, on topics relating to 
the capability of the facility (and its management) to store wastes properly to 
avoid CERCLA liability and to keep isolated one entity's wastes from the wastes 
of others, although Kerr-McGee itself disclaims any expertise in disposal of 
waste.3! The second factor - Kerr-McGee's interest in the proceeding - is, 
however, negative; as we have stated earlier, Kerr-McGee has demonstrated a 
general interest in the safe handling and storage of wastes but no particular 
interest in the use of this facility. We have reviewed the third factor in 
conjunction with our consideration of standing of right and conclude that it 
tends to favor discretionary intervention, inasmuch as any license conditions 
designed to enhance the ability of the Applicant to avoid CERCLA liability for 

30 P.bbl. Sprillgs. CU-76-27. supra. 4 NRC II 617; Virgillia Electric and POWtr Co. (North AMI Power Sution. 
Units 1 and 2), AlAB-363. 4 NRC 631. 633 (1976); Public S,rvic. Co. o/OJ.1aMma (Black Fox Sutim, Units 
1 and 2). ALAB-397. S NRC 1143. 114S (1977); T'"M.Utt Vall" Aurhoriry (WIllS Bar Nuclear Plant. Units I 
and 2). AlAB-413. S NRC 1418. 1422 (1977). 
3!Tr.7S. 
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improper storage and to isolate the material of various disposers would enhance 
the option of Kerr-McGee to utilize the Envirocare facility for its wastes. 

As for the contrary factors, Kerr-McGee could perhaps attain its stated desire 
- a facility properly designed and operated to minimize Kerr-McGee's potential 
CERCLA liability - through informal conversations with the Applicant and 
Staff, as suggested by the Staff.32 Although Kerr-McGee would have no right 
to have its views considered, much less acted upon, the Staff and Applicant at 
the prehearing conference appeared amenable to such an approach and willing 
to take responsible suggestions seriously. We rank this factor as neutral, 
neither favoring nor disfavoring intervention. The fifth factor favors intervention, 
inasmuch as there is no other party who could represent-or protect Kerr-McGee's 
interesL 

Finally, and significantly, intervention of Kerr-McGee clearly will produce 
some delay in the proceeding - adjudication in a situation where there otherwise 
would be none will of necessity produce that result. Kerr-McGee denies any 
intent to delay the proceeding through its participation and offers to proceed 
expeditiously and abide by expedited discovery and hearing schedules.33 Were 
a hearing to be authorized, we would also take steps to minimize that necessary 
result by limiting Kerr-MeGee's intervention to issues clearly related to its 
interest in avoiding CERCLA liability. Nonetheless, delay would occur, and 
we would thus weigh this factor negatively. 

One further factor needs to be considered. Based on our inquiries to the 
parties as well as our own research, we are unaware of any proceeding where 
discretionary intervention was the only intervention granted.34 We also are 
unaware of any bar to doing so. Indeed, the Appeal Board long ago suggested 
that no such bar exists, commenting that "before a hearing is triggered at the 
instance of one who has not alleged any cognizable personal interest in the 
operation of this facility, there should be cause to believe that some discernible 
public interest will be served by the hearing." Walts Bar, ALAB-413, supra, 
5 NRC at 1422. There do not appear to be any established standards for 
determining whether a discernible public interest would be served by a hearing. 

Here, we believe that a discernible public interest would not be served by the 
hearing that Kerr-McGee has requested. The issues it has raised are not being 
ignored by the Staff - indeed, as pointed out by the Staff and Applicuot,35 
many of the proposed contentions are derived from or suggested by questions 
previously asked the Applicant by the Staff.36 In addition, we arc urging the Staff. 

32Tr. 63, 68·69. 
33Tr. 13, 154, ISS. 
34Tr. 14, 16, 153. 
35 Tr• 69, 156-57, 162-
36ln paniculat, propose<! contentions 1,2,3,4,5,7,8,9,12, 13, 14, IS, 16. 18, 19. and 20. 
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(later in this opinion) to devote particular attention to one issue that was initially 
highlighted by Kerr-McGee and which is currently under review by the Staff -
namely, Contention 6, concerning the capability of management adequately to 
manage the proposed facility (see p. 186, infra). 

Thus, the primary reason why we are declining to grant intervention on a 
discretionary basis is the same reason we refused to grant standing as a matter 
of right - the absence of any commitment or even expressed intent by Kerr­
McGee actively to consider use of the facility (whether separately from or in 
conjunction with the Texcor facility) for all or a portion of its wastes. Another 
reason is our failure to perceive any "discernible public interest" that will be 
served by a hearing in a situation where, as here, there are no other intervenors. 
Accordingly, as a matter of discretion, and particularly absent an expression 
of intent such as we have described, we conclude that Kerr-McGee has failed 
to establish adequate grounds to merit convening a hearing to provide it an 
adjudicatory opportunity to participate in resolving issues bearing upon the 
CERCLA liability of waste disposers (including itself). 

B. Contentions 

In order to be admitted as a party to a proceeding, a petitioner must not 
only demonstrate its standing but also that it has proffered at least one viable 
contention. 10 C.F.R. § 2.714(b)(1). Given our finding of lack of standing, we 
normally would not discuss the adequacy of contentions. Because of potential 
review, however, we believe it desirable to express our view on whether Kerr­
McGee has proffered at least one valid contention. 

In its December 9, 1991, filing, Kerr-McGee submitted twenty proposed 
contentions. In their responses to those contentions, the Applicant and Staff, 
respectively, have acknowledged that many of the contentions are consistent 
with the NRC rules governing contentions, and they offered no objection to their 
admission, assuming standing were to be found. We discussed the contentions 
with the parties at the prehearing conference.37 

In its response to Kerr-McGee's contentions, the Applicant suggests that, 
if we were to find that Kerr-McGee has standing, we limit its participation to 
those issues as to which it has demonstrated a proper interest, based on authority 
in 10 C.P.R. § 2.714(g).33 That section authorizes us, upon determining that a 
petitioner's interest is limited to one or more of the issues involved in the 
proceeding, to limit its participation to those issues. In addition, in conjunction 
with discretionary intervention, the Commission explicitly empowered boards 

37 Tr. 178-219. 
33 Applicant'. Answer \0 Kcrr-McOcc'. ConIcntions, dated January 24, 1992. at 14; Tr. 36. 
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to limit the participation of intervenors "to the issues they have specified as of 
particular concern to them." Pebble Springs, CLI-76-27, supra, 4 NRC at 617. 

Given the limited subject that we have determined even warrants participation 
of Kerr-McGee, and given our determination that Kerr-McGce can contribute 
in some degree to the development of the record insofar as it bears on that 
subject, we find the Applicant's suggestion to be well founded. If a hearing were 
authorized, we would limit Kerr-MeGee's participation to contentions having a 
bearing upon the ability of the facility and its management properly to handle 
and store wastes to avoid CERCLA liability and to assure isolation of one 
organization's wastes from the wastes of others. 

As submitted, the proposed contentions fall into several discrete categories: 
1. Above-Grade Disposal - Contention 1. 
2. Siting - Contentions 2, 3. 
3. Transportation Issues - Contentions 4, 5. 
4. Applicant'S Qualifications - Contention 6. 
5. Seismic Stability - Contention 7. 
6. Hydrological Performance - Contentions 8,9. 
7. Maintenance - Contention 10. 
8. Intrusion - Contention 11. 
9. Waste Characteristics - Contention 12. 

10. Embankment Liner - Contention 13. 
11. Radon Barrier - Contention 14. 
12. Water Erosion - Contention 15. 
13. Endangered Species - Contention 16. 
14. Waste Dust - Contention 17. 
15. Monitoring - Contention 18. 
16. Cost-Benefit Analysis - Contention 19. 
17. Surety Arrangements - Contention 20. 

Kerr-McGee has stated that its contentions (filed on December 9, 1991) 
are not based on the latest version of the Applicant's proposal, that filed on 
December 16, 1991, but that if we determined that it had standing, it would 
discuss its contentions with the parties, drop any that had become moot, and 
revise the others in accordance with the latest proposal.39 If a hearing were to 
be held, we would adopt that course of action. However, inasmuch as we wish 
to provide guidance as to how we would rule on contentions, we turn to the 
contentions that are before us. 

Under the criteria we have adopted, Contention 1 would appear to raise 
issues of the suitability of above-grade disposition to achieving the protection 
and isolation that Kerr-McGee believes is necessary. Neither the Applicant 

39Tr. 198.218-19. Any rc:viscd contentims lhat raise new issues would be subject to the ute·filing criteria of io 
C.F.R.12.714(.)(I). 
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nor Staff opposes this contention. We would accept it if a hearing were to be 
authorized. Thus, the contention requirement for a hearing would be satisfied. 

As for the others, we leave most of them to a time when, by virtue of an 
appeal from our decision, we may be directed to hold a hearing. Only one -
number 6 - warrants our comments at this time. That contention challcnged 
the adequacy of the Applicant's managemcnt to achieve proper disposal and 
isolation of wastes from the wastes of othcrs. Kerr-McGee cites four separate 
examples of management practice at the existing Envirocare facility. 

The Staff does not oppose this contention, and the Applicant objects on 
the merits. It claims that Kerr-McGee is merely using isolated instances in 
Enviroca.re's 4-year management of NORM wastes and is unfairly considering 
them out of contexL We note, however, that Kerr-McGee is using a traditional 
way of raising management issues and that it may be ttie only way to raise 
potential systemic management deficiencies. Assuming this contention were 
never to be litigated, we strongly urge the Staff (as it apparently intends) to 
perform additional investigation into the allcged circumstances and to dctermine 
whether the cited circumstances reflect management deficiencies that ought to 
be remedied prior to licensing.40 

III. ORDER 

On the basis of the foregoing, it is, this 30th day of April 1992, ORDERED: 
1. The request for a hearing and petition for leave to intervene of Kerr­

McGee Chemieal Corp. is hereby denied. 
2. This proceeding is hereby lerminaled. 
3. Objections to this Order may be filed by a party or petitioner within five 

(5) days of its service, except that the Staff may file such objections within ten 
(10) days after service. Cf, 10 C.F.R. § 2.752(c). 

4. This Order is subject to appeal to the Commission in accordance with 
the provisions of to C.F.R. §2.714a. Any appeal must be filed within tcn (to) 
days of service of this Order and must include a Noticc of Appeal and supporting 

40 Indcc:d. lIIe StaIT hIS indicated IIIlt. IS of February, t 992, IllIIough "unable 10 fonn In opinion It Ibis time IS to 
Ihe significance of Ihese inciden~, il will consider Ihis mauer IS Ippropriate in Ihe coune of i~ ongoing review of 
Enviroclre's license Ipplication." NRC Staff', Response 10 Kerr·McGee', Contentions, corrected version dated 
February S, 1992, 1114 n.19. 
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brief. Any other party may file a brief in support of or in opposition to the 
appeal within len (10) days after service of the appeal. 

IT IS SO ORDERED. 

Bethesda, Maryland 
April 30, 1992 
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ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Ivan W. Smith, Chairman 
Dr. Richard F. Cole 

Dr. Peter S. Lam 
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92-652-Q1-0M} 
(Byproduct Material LIcense 

No. 48-16296-01) 
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MIDWEST INSPECTION 
SERVICE, LTD. 

MEMORANDUM AND ORDER 
(Terminating Proceeding) 

May 6,1992 

On April 23, 1992, the parties to these enforcement proceedings, the NRC 
Staff and Mr. Donald Paschen, President of Midwest Inspection Service, Ltd., 
filed (1) a Settlement Agreement to Terminate Proceedings that had been 
accepted by both parties; and (2) a joint motion requesting approval of the 
Settlement Agreement and the entry of an order terminating these proceedings, 
with a proposed Order. The Licensing Boardl has reviewed the Settlement 
Agreement under 10 C.F.R. § 2.203 to determine whether approval of the 

lOn April 30, 1992. !he Presiding Officer in !hcsc proceedings. Administntive Law Judge Ivan W. Smi!h. was 
replaced by this Atanic Safety and licensing Board. 
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Agreement and consequent termination of these proceedings are in the public 
interest 

Accordingly, the Board approves the Settlement Agreement attached hereto 
and incorporates it by reference into this Order. Pursuant to sections 81 and 161 
of the Atomic Energy Act, and 10 C.F.R. § 2.203, the Board terminates these 
proceedings on the basis of the attached Agreement. 

Bethesda, Maryland 
May 6,1992 
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ATTACHMENT 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ADMINISTRATIVE LAW JUDGE 

In the Matter of 

MIDWEST INSPECTION 
SERVICE, LTD. 

Docket No. 030-10749-ClvP&OM 
(Byproduct Materials License 

No. 48-16296-01) 
(EA 90-152) 

SETTLEMENT AGREEMENT 

On May 9, 1991, the NRC staff (Staff) issued an Order Imposing Civil 
Monetary Penalty in the amount of $8,571.43 to Midwest Inspection Service, 
Ltd. (Licensee) (56 Fed. Reg. 22,894, May 17, 1991). On June 5, 1991, the 
Licensee requested a hearing on the Order Imposing the Civil Penalty, and 
the matter was assigned to the Presiding Officer on July 3, 1991 (Docket No. 
030-10749-CivP). On September 9, 1991, the Staff issued an Order Modifying 
License (Effective Immediately) and Demand for Information (56 Fed. Reg. 
46,808, Sept. 16, 1991). On September 25, 1991, the Licensee requested a 
hearing on the second Order. This matter was assigned to the Presiding Officer 
on October IS, 1991 (Docket No. 030-10749-0M). 

On February 3, 1992, the Licensee sent a Jetter to the NRC Region III 
Administrator stating that it "shall by February 28, 1992, in accordance with 
NRC Regulations, dispose or· transfer all licensed material" and that after 
February 28, 1992, it "shall not conduct any radiographic operations as defined 
by 10 C.F.R." The Licensee retracted all requests'for hearings. 

In accordance with the Licensee's February 3, 1992 letter and later actions 
carrying out its stated desire to terminate its Byproduct Materials License No. 
48-16296-01, the NRC Staff and Mr. Donald Paschen, individually and as owner 
and president of the Licensee, hereby agree as follows: 

1. The Licensee agrees to withdraw its requests for hearings dated June 
5, 1991, and September 25, 1991. 
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2. Effective immediately, Byproduct Materials License No. 48-16296-01 
is suspended. The Licensee shall not receive or use licensed material 
on or after the date of this Settlement Agreement under the foregoing 
License. 

3. Licensee has transferred ownership of all licensed material and de­
vices to authorized recipients and will: (1) notify NRC Region m of 
the name, address, and location of the licensed person(s) or licensed 
firm(s) and to whom all licensed material has been transferred on an 
NRC Form 314; and (2) submit verification of material transfer in the 
form of a receipt from the transferee. 

4. Upon a written finding by the Regional Administrator, NRC Region 
m that no licensed material remains in the Licensee's possession, 
Byproduct Materials License No. 48-16296-01 shall be terminated. 

S. Upon termination of Byproduct Materials License No. 48-16296-01, 
the NRC Staff agrees to withdraw the Civil Penalty and retract the 
September 9, 1991 Order MOdifying License (Effective Immediately) 
and Demand for Information. 

6. Mr. Donald Paschen agrees to notify the Regional Administrator, 
NRC Region III, for two years from the effective date of this Set­
tlement Agreement, in the event he obtains a controlling interest in 
an entity which engages in any activities associated with the posses­
sion or use of licensed materials under an Agreement State or NRC 
license. 

7. In an attached joint motion, the NRC Staff and the Licensee jointly 
move the Presiding Officer for an order approving this settlement 
agreement and terminating this proceeding. The agreement shall 
become effective upon the approval of l11e Presiding Officer. 

For the U.S. Nuclear Regulatory 
Commission 

Michael H. Finkelstein 
Counsel for NRC Staff 

Dated at Rockville, Maryland, 
this 23d day of April 1992. 

For Midwest Inspection Service, Ltd. 

Donald Paschen, President 
Midwest Inspection Service, Ltd. 

Dated at Green Bay, Wisconsin, 
this 22d day of April 1992. 

[LBP-92-10, which would have followed this issuance, was withdrawn from 
publication.] 
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In the Matter of Docket No. 040-08724 
(ASLBP No. 92-661-05-0M) 

(License No. SUB-1357) 

CHEMETRON CORPORATION 
Providence, RI 02903 
(Harvard Avenue Site and 

Bert Avenue Site Decontamination) May 12, 1992 

The Licensing Board grants a Joint Motion of Licensee and S faIT in approving 
a Consent Order and terminating a proceeding. 

MEMORANDUM AND ORDER 
(Order Approving Consent Order and Terminating Proceeding) 

This proceeding involves an Order Modifying License (Effective Immedi­
ately) issued by the Staff to the Chemetron Corporation (Licensee) on April 8, 
1992. The Order set forth that pursuant to the Commission's Regulations, the 
Licensee or any other person adversely affected could request a hearing on the 
Order. The Licensee filed an answer to the Staff's Order, requested a hearing, 
and moved to set aside the Immediate Effectiveness of the Order.1 The Licensee 
also filed a " •.. Request for Expedited Production of Documents" from the 

I licensee o,emetron Corporation's Answer to the United SLllcS Nuclear Regulatory Commission's April 8. 1992 
Order Modifying license. Request for a Hearing and Motion to Set Aside the Immediate Effectiveness of the 
Order. April 28. 1992 
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Staff.l No other requests for a hearing or petitions to intervene have been re­
ceived. In telephone caUs on May 5 and May 6, 1992, the Board established 
to preside over this proceeding pursuant to 10 C.F.R. § 2.271 was notified by 
Staff and Licensee's Attorneys that the parties were engaged in settlement ne­
gotiations. Those discussions resulted in a proposed Consent Order agreed to 
by the parties, and a Joint Motion for the Board's approval of the Order and 
termination of the proceeding.3 The Consent Order is intended to supersede the 
Order Modifying the License. On Board approval, the Joint Motion provides 
that the Staff witt issue the Consent Order and the Licensee witt withdraw its 
request for hearing, the motion to set aside the immediate effectiveness order 
and request for the production of documents. 

In the terms and conditions outlined in the Consent Order, there does not 
appear to be any reason why the public health, safety, and interest witt not 
be protected. Accordingly, the Board herein approves the Consent Order 
(incorporating its provisions by reference in this ORDER) and grants the motion 
of the parties to terminate this proceeding. 

IT IS SO ORDERED. 

Bethesda, Maryland 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

James P. Gleason, Chairman 
ADMINISTRATIVE JUDGE 

Jerry R. Kline 
ADMINISTRATIVE JUDGE 

Charles N. Kelber 
ADMINISTRATIVE JUDGE 

1 April 29, 1991. The motion WlS filed with the ASLDP', Chief Administrative Judge prior to the establishment 
of this Board. 
3 Joint Motion of Chemetron Corporation and NRC Staff for Approval of Consent Order and Termination of 
Proc:ecding, May S, 1992 
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In the Matter of 

C~e as 35 NRC 195 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Morton B. Margulies, Chairman 
Thomas D. Murphy 

Harry Rein 

LBP-92-12 

Docket No. 30-31570-EA 
(ASLBP No. 92-657-Q2-EA) 

(Materials License 
No. 35-27026-01) 

PATRICK K.C. CHUN, M.D. May 26, 1992 

ORDER 
(Approving Settlement Agreement and Terminating Proceeding) 

On May 19, 1992, the parties to this enforcement proceeding, the NRC Staff 
and Patrick K.C. Chun, M.D., filed with the Atomic Safety and Licensing Board 
(1) a Settlement Agreement that has been accepted and signed by both parties 
and (2) a joint motion requesting the Board's approval of the Agreement and 
entry of an order terminating this proceeding. together with a proposed Order. 
The Board has reviewed the Settlement Agreement under 10 C.F.R. § 2.203 
to determine whether approval of the 'Settlement Agreement and consequent 
termination of this proceeding is in the public interesL Based upon itS review, 
the Board is satisfied that approval of the Settlement Agreement and termination 
of this proceeding based thereon is in the public interest. 

Accordingly, the Board approves the Settlement Agreement attached hereto 
and, pursuant to sections 81 and 161 of the Atomic Energy Act of 1954, as 
amended (42 U.S.C. §§ 2111 and 2201), incorporates the Settlement Agreement 
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by reference into this Order. Pursuant to 10 C.F.R. § 2.203, the Board hereby 
terminates this proceeding on the basis of the Settlement Agreement. 

Bethesda, MaryJand 
May 26, 1992 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Morton B. Margulies, Chairman 
ADMINISTRATIVE LAW JUDGE 

Thomas D. Murphy 
ADMINISTRATIVE JUDGE 

Harry Rein, M.D. (by M.B.M.) 
ADMINISTRATIVE JUDGE 

ATTACHMENT 

SETTLEMENT AGREEMENT 

On November 12, 1991, the NRC Staff (Staff) issued Order Prohibiting 
Involvement in· Certain NRC-Licensed Activities (Effective Immediately) to 
Patrick K.C. Chun, M.D., 56 Fed. Reg. 56,716 (Nov. 21, 1991). That Order 
was subsequently modified on November 27, 1991, to correct an unintentional 
inconsistency. Order Modifying Order Prohibiting Involvement in Certain NRC­
Licensed Activities (Effective Immediately). 56 Fed. Reg. 63,985 (Dec. 6, 
1991). 

On November 18, 1991, Dr. Chun, in response to the first Order, requested 
a hearing on the Order. On December 1, 1991, in response to both the Order 
and the Modified Order, Dr. Chun filed an answer denying all "allegations and 
charges made in the Orders," and requested that the Orders be rescinded. Dr. 
Chun also requested a hearing. In response to Dr. Chun's hearing request., an 
Atomic Safety and Licensing Board was established on January 14, 1992. 57 
Fed. Reg. 2795 (Jan. 23, 1992). . 

After discussions between the Staff and Dr. Chun, both the Staff and Dr. 
Chun agree that it is in the public interest to terminate this proceedi~g without 
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further litigation and without reaching the merits of the underlying orders, and 
agree to the following terms and conditions. 

1. The Staff agrees to withdraw the Orders issued to Dr. Chun, dated 
November 12 and 27, 1991. Such withdrawal will become effective upon 
approval of this Seulement Agreement by the Atomic Safety and Licensing 
Board. 

2. Dr. Chun agrees to withdraw his request for a hearing dated November 
18, 1991. Such withdrawal will become effective upon approval of this 
Settlement Agreement by the Atomic Safety and Licensing Board. 

3. Dr. Chun agrees that from November 12, 1991, the date of the issuance 
of the original order, until November 11, 1992, he will not apply for or hold an 
NRC license, will not be named on an NRC license in any capacity, and will not 
perform any activities as an authorized user either under a broad scope license, 
issued pursuant to 10 C.F.R. Part 33, or as a visiting authorized user pursuant 
to 10 C.F.R. § 35.27. 

4. Dr. Chun agrees that from November 12, 1992, until November 11, 1994, 
he will provide the following notice to the NRC: 

A. fur work activities that require Dr. Chun being named on an NRC 
license (e.g., Radiation Safety Officer or Authorized User), Dr. Chun 
shall provide a copy of the license application or amendment to the 
Chief, Medical Use Safety Branch, Office of Nuclear Material Safety 
& Safeguards, at the same time that the application or amendment is 
sent to the NRC licensing office. 

B. fur work activities performed by Dr. Chun as an authorized user 
under a broad-scope license or as a visiting authorized user, Dr. 
Chun shall provide the Chief, Medical Use Safety Branch, Office of 
Nuclear Material Safety & Safeguards, with two weeks notice prior 
to performing any such activities. 

5. Dr. Chun assures the NRC that he can be relied upon to comply with 
all Commission requirements, including that of providing complete and accurate 
information to the Commission. 

6. The Staff agrees, with regard to information relating to this proceeding, 
that it will comply with all existing federal statues, Commission regulations, 
and policy regarding the dissemination of information. 

7. The Staff and Dr. Chun shall jointly move the Atomic Safety and Licens­
ing Board for an Order approving this Settlement Agreement and terminating 
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this proceeding. This agreement shall become effective upon approval by the 
Licensing Board. 

Dated May 19, 1992 
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FOR THE NUCLEAR 
REGULATORY COMMISSION 

Marian L. Zobler 
Counsel for NRC Staff 

FOR PATRICK K.C. CHUN, M.D. 

Dale Joseph Gilsinger 
Counsel for Patrick K.C. 

Chun, M.D. 



In the Matter of 

Cite as 35 NRC 199 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

G. Paul Bollwerk, III, Chairman 
Dr. Charles N. Kelber 
Dr. George F. Tldey 

LBP-92-13 

Docket No. 030-13204-0M 
(ASLBP No. 92-655-03-0M) 

(Order Modifying 
Byproduct Material LIcense 

No. 21-00864-02) 
(EA 91-130) 

LAFAVETIE CLINIC May 27,1992 

MEMORANDUM AND ORDER 
(Approving Settlement Agreement and Terminating Proceeding) 

In this proceeding, petitioner Natraj Sitaram, M.D., contests the validity of 
an October 3, 1991 NRC Staff order modifying the 10 C.F.R. Part 30 byproduct 
material license of Lafayette Clinic. See 56 Fed. Reg. 51,415 (1991). Dr. 
Sitaram has challenged the order as it imposes an immediately effective license 
condition that precludes the Clinic from utilizing him in any licensed activity 
for a period of three years. Now, by joint motion dated May 14, 1992, the 
parties request that we approve a settlement stipulation they have provided and 
terminate this proceeding without adjudication of any of the legal or factual 
matters at issue. 

Pursuant to 10 C.F.R. § 2.203, we have reviewed the settlement agreement to 
determine whether approval of the agreement and termination of this proceeding 
is in the public interest. On the basis of that review, and according due weight 
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to the position of the Staff, we have concluded that the parties' agreement and 
the termination of this proceeding are consistent with the public interest 

Accordingly, the joint motion of the parties is granted and we approve the 
"Stipulation for Settlement of Proceeding," which is attached to and incorporated 
by reference in this order. Further, pursuant to sections 81, 161(b), 161(0), and 
191 of the Atomic Energy Act of 1954, as amended, 42 U.S.C. §§2111, 2201(b), 
2201(0),2241, and 10 C.F.R. §2.203, the Board terminates this proceeding. 

It is so ORDERED. 

Bethesda, Maryland 
May 27.1992 

200 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

G. Paul Bollwerk, III, Chairman 
ADMINIS1RATlVE JUDGE 

Charles N. Kelber 
ADMINIS1RATlVE JUDGE 

. George F. Tidey 
ADMINIS1RATIVE JUDGE 



ATTACHMENT 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

LAFAYETTE CLINIC 

Docket No. 030-13204-0M 
(ASLBP No. 92-655-03-0M) 

(Order ModifyIng 
Byproduct MaterIal LIcense 

No. 21-00864-02) 
(EA 91-130) 

STIPULATION FOR SETTLEMENT OF PROCEEDING 

WHEREAS, the NRC Staff issued a Notice of Violation and Order Modifying 
License (Immediately Effective) dated October 3, 1991 (Order Modifying 
License), to Lafayette Clinic, Detroit, Michigan; and 

WHEREAS, Dr. Natraj Sitaram (petitioner) requested a hearing in connection 
with the Order Modifying License; and 

WHEREAS, Petitioner understands and appreciates the importance of the 
ability of individuals to raise safety issues without fear of retribution, and the 
importance of cooperating in safety investigations; and 

WHEREAS, pursuant to 10 C.F.R. § 2.203, the NRC Staff and Petitioner 
have stipulated and agreed to the following provisions for the settlement of the 
above-captioned proceeding, subject to the approval of the Atomic Safety and 
Licensing Board, before and without the taking of any testimony or trial or 
adjudication of any issue of fact or law; and 

WHEREAS, the NRC Staff is willing to forbear from initiating any enforce­
ment proceeding against Petitioner based upon the facts set forth in the Notice 
of Violation and Order Modifying License, dated and issued October 3, 1991, 
for so long as Petitioner is in full compliance with all terms and provisions of 
this Stipulation; and 
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WHEREAS, Petitioner is willing to waive his hearing and appeal rights 
regarding this matter in consideration of the terms and provisions of this 
Stipulation: and 

WHEREAS, the terms and provisions of this Stipulation, once approved by 
the Atomic Safety and Licensing Board, shall be incorporated by reference into 
an order, as that term is used in subsections (b) and (0) of section 161 of the 
Atomic Energy Act of 1954, as amended (Act), 42 U.S.C. § 2201, and shall be 
subject to enforcement pursuant to the Commission's regulations and Chapter 
18 of the Act, 42 U.S.C. § 2271 et seq.: 

NOW THEREFORE, IT IS STIPULATED AND AGREED between the NRC 
Staff and Petitioner as foHows: 

1. The NRC Staff withdraws from the above Order Modifying License all 
allegations against and references to Petitioner. In addition, the NRC Staff 
withdraws from the Notice of Violation (a) violation LB, and (b) all inferences 
to Petitioner and references to the disposal of radioactive waste on June 18 
through June 19, 1988, contained in violation III.B. 

2. Petitioner withdraws his request for and waives his right to a hearing in 
connection with this malter, and waives any right to contest or otherwise appeal 
this Stipulation once approved by the Atomic Safety and Licensing Board. 

3. Prior to his first use of any radioactive materials at an NRC-licensed 
facility after the date of approval of this Stipulation by the Atomic Safety and 
Licensing Board, Petitioner shall obtain education and/or training such that he 
would be qualified to be an authorized user of radioactive materials at such 
facility. 

4. For a period of two years following the date of approval of this Stipulation 
by the Atomic Safety and Licensing Board. Petitioner shall provide written 
notice to the NRC Staff of his intended use of radioactive materials prior to his 
first use of any such materials at each NRC-licensed facility at which he may 
be employed or otherwise working. Written notice shall be sent to the attention 
of the Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555. 

5. Petitioner shall not engage in any act, practice, or omission inconsistent 
with 10 C.F.R. § 30.7. 
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6. Definitions contained in the regulations of the NRC, 10 C.F.R. Chapter 
I, shall apply to the extent relevant to terms and phrases used herein. 

FOR THE NRC STAFF: 

Steven R. Hom 
May 13, 1992 

APPROVED: 

FOR THE ATOMIC SAFETY 
AND LICENSING BOARD 

G. Paul Bollwerk, III, Chairman 
ADMINISTRATIVE JUDGE 

FOR PETITIONER DR. NATRAJ 
SITARAM 

Kathleen A. Stibich 
May 14, 1992 
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Cite as 35 NRC 205 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 
AND PRESIDING OFRCER 

Before Administrative Judges: 

Thomas S. Moore, Chairman and Presiding Officer 
Frederick J. Shon 

James H. Carpenter 

LBP-92-13A 

In the Matter of Docket Nos. 030'()598().ML&ML-2 
030-05982-ML&ML-2 

(ASLBP Nos. 92-659-01-ML 
92-664·02·ML-2) 

SAFETY LIGHT CORPORATION, et sl. 
(Bloomsburg Site Decontamination; 

License Renewal Denials) 

ORDER 

June 11, 1992 

On April 13, 1992, the NRC Staff filed a motion seeking, inter aUa, to have 
the portion of the Safety Light proceeding involving the Director's February 
7, 1992 denial of the Licensees' renewal applications referred to the Chief 
Administrative Judge. By order dated June I, 1992 (unpublished), we referred 
that portion of the proceeding to the Chief Administrative Judge and, on June 
9, 1992, he severed the license renewal application denials from the proceeding 
and appointed a single presiding officer to hear that portion of the case. 

The Licensing Boards in the Safety Light ML proceeding and the Safety LIght 
ML-2 proceeding find that the consolidation of these two proceedings for all 
purposes will be in the best interests of justice and be most conducive to the 
effective and efficient resolution of the issues and the proceedings. In such 
circumstances, 10 C.F.R. § 2.716 empowers the presiding officers of the two 
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proceedings to consolidate them. Indeed, at the May 8, 1992 oral argument on 
its referral motion, the Staff conceded that the two proceedings, one a Subpart 
G proceeding and one a Subpart L proceeding, properly could be consolidated 
as a Subpart G proceeding pursuant to section 2.716.* Accordingly, the Safety 
Light ML and ML-2 proceedings are hereby consolidated for all purposes. 

It is so ORDERED. 

Bethesda. Maryland, 
June 11, 1992 

*Tr.61. 

THE ATOMIC SAFETY AND 
LICENSING BOARDS 

Thomas S. Moore, Chairman 
and Presiding Officer 

ADMINISTRATIVE JUDGE 

Frederick J. Shon 
ADMINISTRATIVE JUDGE 

James H. Carpenter 
ADMINISTRATIVE JUDGE 

Morc:over, the SuIT also suggested crr. 97) at the May IS. 1992 prdlearlng confermce in the Safety I1ghl ML 
proceeding that the licensing Board consolidate the OM and OM·2 proceedings with the ML proceeding Cor 
purposes of deciding the canmon jurisdictional questioos. We shan revisit that suggestioo aCter we receive the 
party', summary disposition filings on the jurisdictiooa! issues. 
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In the Matter of 

Cite as 35 NRC 207 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Thomas S. Moore. Chairman 
Dr. George A. Ferguson 

Dr. Jerry R. Kline 

lBP-92-14 

Docket No. 50-322-0lA-3 
(ASlBP No. 91-642-1 O-OlA-3) 

(License Transfer) 

lONG ISLAND UGHTING 
COMPANY 

(Shoreham Nuclear Power Station. 
Unit 1) June 17. 1992 

ORDER 

On June 3, 1992, the Petitioners, Shoreham-Wading River Central School 
District and Scientists and Engineers for Secure Energy, Inc., filed in the above­
captioned license amendment proceeding a motion to dismiss, with prejudice, 
their pending intervention petitions and hearing requests. Counsel for the NRC 
Staff, the Long Island Lighting Company, and the Long Island Power Authority 
consent to the granting of the Petitioners' motion. 

The Petitioners' motion to dismiss, with prejudice, is granted. Accordingly, 
the proceeding is terminated. 
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It is so ORDERED. 

Bethesda, Maryland 
June 17, 1992 
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THE ATOMIC SAFETY AND 
LICENSING BOARD 

Thomas S. Moore, Chairman 
ADMINISTRATIVE JUDGE 

George A. Ferguson 
ADMINISTRATIVE JUDGE 

Jerry R. Kline 
ADMINISTRATIVE JUDGE 



Cite as 35 NRC 209 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Before Administrative Judges: 

Thomas S. Moore, Chairman 
Dr. George A. Ferguson 

Dr. Jerry R. Kline 

LBP-92-15 

In the Matter of Docket No. 50-322-DCOM 
(ASLBP No. 92-660-01-DCOM) 

(Decommissioning Order) 

LONG ISLAND LIGHTING 
COMPANY 

(Shoreham Nuclear Power Station, 
Unit 1) 

ORDER 

June 17, 1992 

On June 3, 1992, the Petitioners, Shoreham-Wading River Central School 
District ("School District") and Scientists and Engineers for Secure Energy, 
Inc. ("SE2"), filed in the above-captioned proceeding a inotion to dismiss, with 
prejudice, their pending intervention petitions and hearing requests. According 
to the motion, it "is being submitted pursuant to the School District's and SE2's 
obligations pursuant to certain agreements, copies of which are attached."* The 
first attachment is a setUement agreement executed June I, 1992, between the 
School District and SE2, on the one hand, and the Long Island Power Authority 
("LIPA"), on the other hand, and setUes all litigation between these parties. The 
second attachment is an agreement between LIPA, on the one hand, and the 

*PctiLionctS' Consented Motion to Dismiss (June 3, 1992) at 2. 
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County of Suffolk, the Town of Brookhaven, and the School District, on the 
other hand, and relates to certain assessments, taxes, and payments in lieu of 
taxes. Counsel for the NRC Staff, LIPA, and the Long Island Lighting Company 
consent to the granting of the Petitioners' motion. 

Although it is not entirely clear under the Commission's regulations that we 
need to approve the June 1, 1992 settlement agreement between the School 
DistricVSE2 and LIPA, we nevertheless have, pursuant to 10 C.F.R. §2.203, re­
viewed it and conclude that the agreement and the termination of this proceeding 
are consistent with the public interest. Accordingly, the Petitioners' motion to 
dismiss, with prejudice, is granted; the settlement agreement (which is hereby 
incorporated by reference into this order) is approved; and the proceeding is 
terminated. 

Bethesda, Maryland 
June 17, 1992 
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THE ATOMIC SAFETY AND 
LICENSING BOARD 

Thomas S. Moore, Chairman 
ADMINISmATlVE JUDGE 

George A. Ferguson 
ADMINISmATlVE JUDGE 

Jerry R. Kline 
ADMINISmATlVE JUDGE 



Cite as 35 NRC 211 (1992) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

00·92·2 

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS 

Robert M. Bernero, Director 

In the Matter of 

SEQUOYAH FUELS CORPORATION 
(Gore, Oklahoma Facility) 

Docket No. 40·8027 

June 7,1992 

The Director of the Office of Nuclear Material Safety and Safeguards denies 
a petition ("Limited Appearance Intervention and Objection to Renewal" filed 
before the Atomic Safety and Licensing Board presiding over the proceeding on 
the application for license renewal for Sequoyah Fuels Corporation's Gore, Ok· 
lahoma facility, and referred by the Licensing Board to the Nuclear Regulatory 
Commission Staff for consideration under 10 C.F.R. § 2.206) and a supplemen· 
tary petition filed by Citizens' Action for a Safe Environment (CASE). The 
Petitioner requested that the NRC deny Sequoyah Fuels Corporation's (SFC) 
application to renew its license to operate the Sequoyah Fuels facility because 
of "the radionuclides and chemical toxics discharged by Sequoyah Fuels Facility 
[,] • • • the health affects [sic] to the general public," violations of regulatory 
requirements, and environmental and external cost concerns. In addition, Pe· 
titioner requested that the NRC issue a temporary order staying the restart ,of 
SFC's operation and revoke SFC's operating license because of the "licensee's 
unfitness to operate the facility." 

LICENSE RENEWAL APPLICATIONS: DECOMMISSIONING 
FUNDING 

Lack of approved certification of financial assurance for decommissioning in 
the amount of $750,000 is not a basis to deny a renewal application where 
the certification is 'an interim requirement intended to establish a minimum 
level of financial assurance for decommissioning pending license renewal, a 
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license condition currently requires the licensee to maintain a reserve account 
for decommissioning, and the reserve account contains over $750,000. 

NUCLEAR REGULATORY COMMISSION: AUTHORITY 

The Nuclear Regulatory Commission has no authority to enforce the condi­
tions of permits or licenses issued by other federal or state agencies. 

MATERIALS LICENSES UNDER PART 40: AMENDMENTS 

The demonstration section of a license (part II, chapters 9-17 of the license 
application) is not incorporated into the license and does not contain license 
requirements, and, therefore, changes to the demonstration section do not require 
NRC approval or licensing action. 

ATOMIC ENERGY ACT: TRANSFER OF CONTROL OF A 
LICENSE 

A name change not associated with a change in corporate structure or 
ownership is not a transfer of control of a license requiring prior NRC approval 
in writing to be valid. 

ATOMIC ENERGY ACT: MATERIALS LICENSES 

The Atomic Energy Act of 1954, as amended, does not limit the terms of 
a materials license issued under 10 C.P.R. Pan 40. As a matter of policy and 
discretion, the Commission sets the terms of materials licenses to protect the 
public health and safety. 

RULES OF PRACTICE: RENEWAL APPLICATION; ORDER 
REVOKING LICENSE 

Where petitioners have not provided the factual basis for their request with 
the specificity required by 10 C.F.R. § 2.206, action need not be taken on their 
request 

ATOMIC ENERGY ACT: SCOPE OF INTERESTS PROTECTED 

Protection of economic interests is not within the scope of the Atomic Energy 
Act 
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TECHNICAL ISSUES DISCUSSED 

Benefits of installing autoclaves for heating cylinders filled with UF6; 

Segregation of process lab from environmental lab; 
Solid waste disposal; 
Substitution of ~ for dissociated ammonia in UF6 reduction plant; 
Radiological contingency plan - frequency of exercises; 
Detection level for analysis of fluoride and nitrates in effluents; 
Groundwater monitoring and contamination; 
Nitrate groundwater contamination from fertilizer application; 
Actual health effects of facility. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

INTRODUCTION 

By Memorandum and Order dated August 2, 1991 (unpublished), the Atomic 
Safety and Licensing Board presiding over the proceeding on the application for 
license renewal for Sequoyah fuels Corporation (SFC) referred the Citizens' 
Action for a Safe Environment (CASE) "Limited Appearance Intervention and 
Objection to Renewal" (Petition), dated July I, 1991, to the U.S. Nuclear 
Regulatory Commission (NRC or Commission) Staff for consideration as a 
petition under 10 C.F.R. § 2.206. The Petition requests that the Commission 
deny SFC's application to renew its license to operate the Sequoyab RIels 
facility (facility) because of "the mdionuclides and chemical toxics discharged 
by Sequoyah Fuels Rlcility[,l • •• the health affects [sic] to the general 
public," violations of regulatory requirements, and environmental and external 
cost concerns. The Petition alleged the following bases for CASE's request: 

(1) The SFC documentation purporting to meet a $750,000 decommis­
sioning funding requirement is inadequate because (a) the SFC leuer 
of credit and Citibank authorization do not match, in that Citibank's 
assistant secretary states that Joseph Jaklitsch is a Services Officer 
but does not state that a Services Officer may sign and authenticate 
documents, does not state whether the letter of credit is a trust doc­
ument, does not state whether the letter of credit is a trust certificate 
or any other instrument that may be authenticated and signed by the 
specified officers, or whether the letter of credit is held in trust; (b) 
the instrument submiued 1/4/91 and dated 7/27/90 is not prima facie 
binding; and (c) a decommissioning funding plan as per 10 C.F.R. 
§ 40.36, was to have been submitted at the time of the renewal appli­
cation request; 
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(2) SFC is in violation of the license in that on 3 days in 1988 and 
1989, measurements of water effluents were either not made or 
showed that certain measures fell outside ranges allowed by applicable 
environmental standards; 

(3) SFC promised to retrofit autoclaves on the main process building as 
a result of the 1986 offsite occurrence shutdown hearings and has not 
installed them; 

(4) since the last renewal, license amendments have been made which 
adversely affect and impair the safety and efficiency of the facility; 

(5) renewal for a term of 10 years is twice as long as is statutorily 
permitted; 

(6) SFC is spreading about 270,000 gallons per day of barium-treated ura­
nium raffinate solvent extract as "fertilizer" on approximately 10,000 
acres with cumulative loading Maximum Permissible Concentrations 
set so very high that fatal toxicity would result; in addition, this prac­
tice is antithetical to the 12/15/88 NRC "Review of Sequoyah Fuels 
Corporation 11/14/88 Report Entitled: The Behavior of Five Moni­
tor Wells to Repetitive Evacuation," and soil farming should be halted 
under the Clean Water Act; and 

(7) the license fails to internalize the social and economic costs of the 
proposed activity onto the Licensee; in 1986, CASE requested the 
NRC to prepare an Environmental Impact Statement for the facility, 
and this request was never ruled upon by the NRC and remains 
pending. 

By letter dated August 27, 1991, the NRC acknowledged receipt of the 
Petition and informed the Petitioner that the Petition would be reviewed in 
accordance with 10 C.F.R. § 2.206 of the Commission's regulations and that a 
decision would be issued within a reasonable time. The letter also provided the 
Petitioner the opportunity to submit a supplementary Petition to set forth the 
specifics of the concern in issue (4) which dealt with licensing amendments that 
have adversely affected and impaired the safety and efficiency of the facility. 

On November 15, 1991, the Petitio.ner responded by submitting a "Supple­
mental Petition for Emergency and Remedial Relief' (Supplement). The Sup­
plement specified six items under issue (4), described above. In addition, the 
Supplement requested that the NRC issue a temporary order staying the restart of 
SFC's operation and revoke SFC's operating license because of the "licensee's 
unfitness to operate the facility." The Supplement alleged the following six 
items as bases for CASE's request: 

(1) The name change from "New Sequoyah Fuels Corporation" to "Se­
quoyah Fuels Corporation" was intended to shield Sequoyah Fuels 
International, the holding company, from liability for the acts of Se­
quoyah Fuels Corporation - the Licensee in prior years; as a result, 
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in the event of a forced cleanup, attorneys responsible for identify­
ing primarily responsible parties will have a tougher time of properly 
identifying the Parent Corporation; 

(2) the segregation of the process laboratory from the environmental lab­
oratory results in an isolated testing environment not accurately re­
flecting the true radiological conditions at the facility and is an admis­
sion that background levels are so high as to influence environmental 
samples; 

(3) SFC revised its "Solid Waste" plan and notice was not given to 
interested parties of the revision; 

(4) a March 12, 1990 requested revision substituted hydrogen (HJ for 
dissociated ammonia in the UF. facility, thereby significantly increas­
ing fire risk within the facility; in addition, because the ammonia 
was the beneficial component in the raffinate that is used as fertilizer, 
s~ace application should be regulated as a waste stream and not as 
a beneficial "byproduct" of the process; 

(5) the September 7, 1990 license amendment request to reduce SFC's 
onsite emergency exercises from annual to biennial is unwarranted in 
light of the 1986 release of uranium hexafluoride into the atmosphere, 
because SFC did not identify what percentage of Plan cooperating 
agency personnel have never been through a drill; and 

(6) on September II, 1989 revisions to chapter 5 of the license applica­
tion were made, which (a) do not appear in the license and increased 
the facility's permissible effluent discharge of fluoride in violation of 
the Clean Water Act, (b) set nitrate discharge levels at double the 
maximum permissible level allowed for public and private drinking 
water supplies, and (c) reduced monitoring frequency for wells, al­
lowing the facility to continue to weaken its permit with less frequent 
modifications.1 

By letter dated December 23, 1991, the NRC acknowledged receipt of the 
Supplement, informed the Petitioner that the Supplement would be reviewed 
in accordance with section 2.206 of the Commission's regulations and that a 
decision would be issued within a reasonable time, and denied the Petitioner's 
request for immediate relief. 

I have now completed my evaluation of the matters raised by the Petitioner in 
both the Petition and the Supplement and have determined that, for the reasons 
stated in this Decision, the Petitioner's request should be denied. 

I In Iddition. Petitioner asks the SLaIT to inquire whether "[rJadium limits should be set by Oklahoma. since Gross 
Alpha muimums would subsume these." Since no further explanation of this malter was provided. the SLaIT 
declines to make such In inquiry. However. radium discharge limits Ire set by 10 C.F.R. Pan 20. Appendix B. 
T,ble n. coL 2. and r,lI under the NRC', jurisdiction. 
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BACKGROUND 

On August 29, 1990, SFC submitted an application to renew Source Material 
License No. SUB-I0tO, which authorizes SFC to opemte the Sequoyah Fuels 
facility. In response, on September 28, 1990, Native Americans for a Clean 
Environment (NACE) filed a request, pursuant to 10 C.F.R. § 2.1205, for a 
hearing on the application. On January 24, 1991, the Licensing Board issued 
an order in which it granted NACE's request for a hearing. See LBP-91-5, 
33 NRC 163 (Memomndum and Order (Requests for Hearing and Petitions 
for Leave to Intervene». The order afforded other interested persons the 
opportunity to file petitions for leave to intervene within 30 days of the order's 
publication, i.e., by March 25, 1991. CASE filed its Petition on July 1, 1991, 
and provided no explanation for the delay. On August 2, 1991, pursuant to 
10 C.F.R. § 2. 1205 (k)(2), the Licensing Board issued an order (unpublished) 
referring CASE's Petition to the NRC Staff for considemtion under section 
2.206. On November 15, 1991, CASE filed a Supplement with the NRC Staff 
for considemtion under section 2.206. 

DISCUSSION 

In the Petition, CASE opposes SFC's license renewal and requests that the 
Commission deny renewal of the SFC license. In the Supplement, CASE 
opposes the restart of the SFC facility and requests revocation of the SFC license. 
As discussed above, the Petitioner raises seven issues as grounds for its requested 
relief. Each issue is considered below. 

1. Decommissioning Funding 

The Petitioner asserts that SFC's license requires that adequate assurance 
of funding for decommissioning be provided, and the Petitioner questions the 
adequacy of SFC's decommisSioning submittals. The Petitioner asserts that 
on January 4, 1991, SFC submitted inadequate documentation purporting to 
meet the $750,000 decommissioning funding requiremenL Petitioner further 
asserts that the letter of credit and Citibank authorization do not match; that 
Citibank's assistant secretary docs not state that a Services Officer may sign 
and authenticate documents; that the document does not state whether the letter 
of credit is an instrument that may be authenticated and signed by the specified 
officers; that the document does not state whether the letter of credit is held 
in trust; and that the instrument submitted January 4, 1991, and dated July 27, 
1990, is not prima facie binding. 
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The regulations in 10 C.F.R. § 40.36(c)(2) require that licensees authorized 
to possess certain amounts of source material submit. on or before July 27, 
1990, a decommissioning funding plan or certificate of financial assurance for 
decommissioning in an amount at least equal to $750,000. On July 26, 1990, 
SFC submitted its financial assurance package intended to meet the requirements 
of section 40.36 and provided supplemental information on January 4, 1991. 
The January 4, 1991 submittal was additional information to address some 
deficiencies related to the July 26, 1990 submittal. The January 4, 1991 letter 
makes it clear that the submittal is additional information and was not intended 
to meet the $750,000 certification requirement by itself. 

The Staff has reviewed SFC's financial assurance documents and has identi­
fied four deficiencies, which are documented in a March 4, 1992 letter to SFC. 
The deficiencies involve the standby trust agreement. the letter of credit. and 
the letter of acknowledgment and arc described below. First. SFC has been re­
quested to amend the notification-of-nonrenewal provision in the letter of credit 
to require notification by "certified mail, as shown in the signed return receipts" 
instead of by registered airmail as shown on the signed return receipL Sec­
ond, SFC has been requested to resubmit the letter of acknowledgment with 
the standby trust agreement since the submitted letter certifies the signature and 
authority of the financial institution representative to execute a letter of credit 
for the bank, but does not verify the execution of the standby trust agreement. 
Third, SFC has been requested to modify the withdrnwal limit of the standby 
trust agreement from 50% to 10%. Finally, SFC has been requested to modify 
section 11 oi the standby trust agreement concerning trustee consultation with 
counsel. 

The January 4, 1991 documents on which Petitioner relies to support the 
assertion that the submittal is inadequate was not the complete certification 
package. Based on the complete certification package, the Petitioner's alleged 
deficiencies, as described above, raise valid assertions only insofar as they relate 
to the failure of SFC's submitted acknowledgment letter to verify the execution 
of the standby truSL SFC will be required to correct this deficiency, as wen as 
the other deficiencies identified by the Staff. 

The lack of an approved certification of financial assurance for decommis­
sioning in the amount of $750,000, however, is not a basis to deny the renewal 
application for the fonowing reasons. First, the requirement for the $750,000 
certification is an interim requirement intended to establish a minimum level of 
financial assurance for decommissioning pending the license renewal. The July 
26, 1990 and January 4, 1991 submittals arc not part of the renewal application, 
but relate to the current license and will be superseded by the decommissioning 
funding plan upon license renewal. Second, SFC is required by the license to 
maintain a reserve account for decommissioning; the account currently contains 
over $750,000. This license requirement served a function similar to section 

217 



40.36 prior to the codification of section 40.36. While this requirement is more 
substantial than the certification requirement of section 40.36, it too was not 
intended to provide the level of financial assurance for decommissioning that a 
decommissioning funding plan provides. The reserve account requirement will 
also be superseded by the decommissioning funding plan upon license renewal. 
Therefore, the alleged and real deficiencies in the January 4, 1991 submittal do 
not provide a basis to deny the license renewal application. 

The Petitioner asserts that the renewal application is incomplete in that it lacks 
a decommissioning funding plan and, therefore, the license renewal application 
cannot be granted. SFC did submit a document with the renewal application 
titled the "Decommissioning Funding Plan for Sequoyah Facility." In the funding 
plan, SFC committed to provide financial assurance for decommissioning in the 
form of an irrevocable standby letter of credit that meets the criteria in 10 
C.F.R. § 40.36(e). SFC will execute the letter of credit once the NRC accepts 
the Decommissioning Funding Plan. As SFC has submitted such a plan, the 
Petitioner's contention regarding the lack of a decommissioning funding plan 
provides no basis for denying SFC's license renewal application. 

2. Historical Violations 

The second reason the Petitioner asserts for denial of the license is that 
SFC was in violation of its license four times in 1988 and 1989 and that these 
historical violations show that SFC lacks the requisite expertise and character 
to operate the facility. The four violations referred to by the Petitioner were not 
violations of NRC regulations or SFC's NRC License No. SUB-IOIO, but were 
violations of the National Pollution Discharge Elimination System (NPDES) 
permit that is issued by the U.S. Environmental Protection Agency (EPA). 
Although the NRC may review the general compliance history and the status 
of both the NPDES permit and the Oklahoma Water Resources Board (OWRB) 
discharge permit issued to the facility as part of an environmental review under 
10 C.F.R. Part 51, the NRC has no authority to enforce the conditions of the 
permits. Only EPA and OWRB have jurisdiction to enforce these discharge 
permits. Violations of these permits do not constitute violations of the NRC­
issued license or any other regulatory requirement of the Commission. The 
Petition does not present any reasons why these violations demonstrate SFC to 
be unfit to operate the facility in any other respect. Accordingly, the alleged 
violations are no basis to deny SFC's application for renewal of its NRC license. 
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3. Retrofitting of Autoclaves 

The Petitioner asserts that at the time of the last renewal, SFC made 
promises that it did not keep regarding operating parameters. Specifically. the 
Petitioner asserts that autoclaves2 were to be retrofitted in the main process 
building as a result of the 1986 offsite-occurrence shutdown hearings and 
pursuant to promises made in the House Subcommittee Hearings (Markey 
Investigation). The Petitioner notes that these autoclave plans were abandoned, 
and no autoclaves have been installed. 

Petitioner's concern regarding autoclaves is rooted in the following sequence 
of events. On January 4, 1986, a 14-ton cylinder filled with uranium hexafluoride 
ruptured while it was being heated in a steam chest at the Sequoyah Fuels facility. 
The rupture resulted in a release of uranium hexafluoride. The incident occurred 
because SFC heated a cylinder containing uranium hexafluoride in excess of the 
normal limits for filling in a steam chest without knowing the actual amount 
of material in the cylinder or providing for pressure measurement, venting, and 
automatic termination of heating while the cylinder was in the steam chest. As 
a result of the accident, SFC suspended its operations and was not allowed by 
the NRC to restart the facility until October 14, 1986. 

In response to the accident, SFC modified the operation of the steam chests 
and the procedures for heating cylinders in steam chests. The steam chests have 
been modified by providing pressure-sensing instrumentation for the cylinder to 
be heated. The pressure sensor is interlocked with the steam heat system to 
automatically terminate heating and provide both local and control room alarms 
on a high pressure measurement Filled uranium hexafluoride cylinders are 
not heated in steam chests unless the overpressure sensor and steam interlock 
shutoff system are operable. In addition, cold traps connecting to the steam 
chests through a new drain line allow removal of uranium hexafluoride from the 
cylinder during heating. 

Additionally, SFC installed an in-line sampling system in the cylinder filling 
area Previously, healing of cylinders was required to obtain a sample for 
chemical analysis. Samples from the cylinders are now obtained during filling, 
thereby reducing the number of cylinders that must be heated. Generally, only 
cylinders that do not meet product specifications (e.g., concentration, purity) 
are now heated. Currently, cylinders containing product that does not meet 
specifications are heated in order to withdraw the UF6 and return it to the 
process. 

SFC now uses two separate scales for measuring the amount of uranium 
hexafluoride in a cylinder, providing reasonable assurance that a malfunction of 
a scale will not, in itself, result in the overfilling of a cylinder. SFC has installed 

2 An autoclave is an appantus tlat uses supc:theatcd steam under pressure to heat !he contents of • cylinder. 
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a photoelectric switch to confirm that the cylinder cart is properly positioned on 
the weighing scale platform while it is being weighed. An interlock between 
the switch and the uranium hexafluoride filling valves prohibits filling if the 
cylinder is improperly positioned (i.e., is not completely on the scale). The use 
of interlocks with the scale cart position switch and weigh scales reduces the 
dependenee that must be placed on operators to ensure correct weighing and 
filling. These checks reduce the likelihood of overfilling as a result of scale 
errors. 

R>lIowing the January 4, 1986 accident, SFC appeared before the Commis­
sion at an NRC briefing on March 13, 1986. During the briefing, SFC made 
a commitment to evaluate the benefits of replacing the facility's existing heat 
chests with autoclaves for heating and sampling. On March 14, 1986, SFC ap­
peared before the House of Representatives' Environment, Energy, and Natural 
Resources Subcommittee of the Committee on Government Operations, which 
was chaired by Congressman Synar. Mr. Randolph, President of SFC at the time, 
said in his opening statement before the Subcommittee that "we are evaluating 
the benefits of replacing the facility's existing heat chests with autoclaves for 
heating and sampling." Under questioning from the Subcommittee about adding 
autoclaves, Mr. Randolph stated "That - as I mentioned, as our statement -
it is our intent, to put those devices in." Mr. Randolph's latter statement is am­
biguous. SFC's statements to the Commission, however, were clear, namely that 
SFC would evaluate the benefits of installing autoclaves. SFC did not indicate to 
the Commission that it had already decided to install autoclaves. As explained 
beloW, SFC did, in fact, evaluate the benefits of installing autoclaves and the 
NRC Staff agreed with SFC that it was not necessary to install autoclaves at 
Sequoyah Fuels to protect public health and safety. 

By letter dated October 30, 1986, SFC submitted a report, "Probabilistic 
Risk Assessment Concerning UF6 Heating in Autoclaves versus Modified Steam 
Chests" (PRA report), dated August 1986. In the report, SFC concluded 
that autoclaves did not provide any significant increased safety margin over 
the modified steam chest operation. NRC hired an independent organization, 
Martin Marietta Energy Systems, Inc. (MMES), to review the PRA report 
and SFC's "Analysis and Improvements in Handling Procedures for Product 
Cylinders Containing Liquid UF6," Volumes I and II, dated April 1986. MMES's 
independent review was documented in a May 6, 1988, "Independent Review of 
Documents Assessing the Comparative Risks of Heating UF6 Cylinders" (MMES 
review). The conclusion of the MMES review was that a more comprehensive 
risk assessment was needed to substantiate the conclusions of the SFC report. 
By letter dated March 3, 1989, the Staff forwarded the MMES issues to SFC 
for further analysis. SFC responded by letter dated June 19, 1989, noting that 
the installation of an in-line sampling system in the cylinder filling area enables 
SFC to heat only those uranium hexafluoride cylinders where the contents do 

220 



not meet product specifications. In addition, process improvements, such as 
uranium hexafluoride filtering (which filters out contaminants), have reduced the 
number of cylinders containing out-of-spccification products. As a result, the 
incidence of heating product cylinders in the modified steam chest has decreased 
significantly. Based on the changes SFC made, as described above, the reduced 
number of heated cylinders, and the improved cylinder weighing procedures 
established since the 1986 restart, the Staff determined that SFC did not need to 
further evaluate autoclaves. SFC did satisfy its commitment to evaluate the use 
of autoclaves, and the NRC Staff agreed that, based on the changes SFC made, 
there was no need to require SFC to replace the steam chests with autoclaves. 
~erefore, this is not a basis for denying SFC's application to renew the license. 

4. Licensing Amendments Adversely Affect Sarety 

The Petitioner asserts that license amendments made since the 1985 renewal 
adversely affect and impair the safety and efficiency of the facility and that 
SFC, through amendments, has systematically regressed to pre-accident health 
and safety procedures. The Petitioner also claims that this concern can only 
be thoroughly presented in an evidentiary hearing. The Petition does not 
provide any specifics relating to this concern. In the Supplement, the Petitioner 
specified six items, including four amendments submitted on February 12, 1990, 
a revised Radiological Contingency Plan submitted on September 7, 1990, and 
an application omission on September 11, 1989, to support the allegation that 
safety has been eroded by issuance of these amendments. Each is considered 
below. 

A. The Petitioner states that four proposed amendments were submitted 
on February 12, 1990. Petitioner alleges that these amendments deal with 
a corporate name change, segregation of the process laboratory from the 
environmental laboratory, revision of the solid waste provisions, and elimination 
of the use of dissociated ammonia. SFC's February 12, 1990 submittal 
dealt with four issues: (1) a corporate name change; (2) a reorganization 
of plant personnel that involved a title change and a reporting change; (3) 
decontamination; and (4) UF6 reduction plant process changes. The actual 
amendment to SPC's license involved only the corporate name change and the 
reorganization-and-concern Part I of the license application. Part I (chapters 
1-8) of the license application contains the proposed license conditions which 
state the performance requirements and are license requirements. Part I of the 
application is incorporated into the license. The amendment approving these 
changes was issued on March 26, 1990. In contrast, the decontamination and 
process change issues involved a change to the demonstration section (part II) of 
the license application. The demonstration section consists of chapters 9-17 of 
the license application and is not incorporated into the license. Accordingly, Part 
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II of the license application does not contain license requirements and therefore 
does not require NRC approval or licensing action. See Regulatory Guide 3.55, 
April 1985. 

(1) The first issue from the February 12, 1990 submittal is related to 
a corporate name change. The Licensee at the time, New Sequoyah Fuels 
Corporation, changed its name to Sequoyah Fuels Corporation. The Petitioner 
alleges that the name change was intended to shield the Licensee's parent 
corporation, Sequoyah Fuels International, from liability for the acts of the 
former licensee, Sequoyah Fuels Corporation. The Licensee's February 12, 1990 
license amendment application requested that the name on the license be changed 
from New Sequoyah Fuels Corporation to Sequoyah Fuels Corporation and the 
name of the Licensee's parent simultaneously be changed from Sequoyah Fuels 
Corporation to Sequoyah Fuels International Corporation. These transactions 
resulted in no change to the Licensee or its parent except for their names. No 
change in corporate structure or ownership was associated with these name 
changes, nor did the name change involve a transfer of control of the license. 
Unlike a transfer of control of a license, a name change does not affect liability. 
Pursuant to section 184 of the Atomic Energy Act of 1954, as amended (42 
U.S.C. § 2234), a transfer of control is not valid unless the Commission obtains 
full information regarding the proposed transfer and gives its consent in writing 
prior to the transfer. The name change here involved no such transfer of control 
of a license. Accordingly, this amendment did not have any effect on liability. 

The Petitioner has not made any argument that the amendment decreased 
safety. To the contrary, the Petitioner states that the amendment does not appear 
to diminish the effectiveness of the operation. The Petitioner does allege that 
in the event of a forced cleanup, it would be difficult to identify the primarily 
responsible party. The Staff disagrees. The Licensee at the time of cleanup 
will be primarily responsible for all cleanup activities. The Petitioner has not 
provided a basis either to revoke the license or deny license renewal. 

(2) The second issue from the February 12, 1990 submittal deals with 
segregating the process laboratory from the environmental laboratory. The 
Petitioner alleges that this change adversely affects the public health. and 
safety by allowing the Licensee a testing environment that does not reflect 
the real radiological conditions at the facility. The Petitioner further alleges 
that the Licensee admits that the background levels are so high as to influence 
environmental samples. 

The actual licensing action involved a reorganization approval that changed 
reporting requirements for the lab managers. The movement of the environ­
mental laboratory into a separate and dedicated facility did not require NRC 
approval or a licensing action. In any case, the movement of the environmen­
tal laboratory into a separate building is an improvement The Petitioner has 
confused the background levels of the laboratory, which should be as low as 
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possible. with ambient background levels around the facility. The process lab 
is used to analyze process samples. some of which exhibit high radioactivity 
concentration. The presence of process samples will increase the background 
in the laboratory for environmental sample analysis. A high background from 
a process sample may dwarf the low activity of an environmental sample. thus 
making the latter more difficult to measure. Because the background should 
be lower in the new environmental lab. the minimum detectable levels should 
be reduced. allowing environmental samples of lower concentration to be an­
alyzed. Background does not affect the concentration of the sample. merely 
the minimum detectable levels. The samples themselves are not affected by the 
background. only the analysis of the samples. The background referred to is the 
background for sample analysis and not the background or concentration levels 
that exist in various environmental media outside of the facility. Rlr the reasons 
given above. the movement of the environmental laboratory into a separate and 
dedicated facility should improve the accuracy of measurements. The Petitioner 
has not, therefore. provided a basis to revoke the license or deny the license 
renewal application. 

(3) The third issue from the February 12. 1990 submittal deals with the solid 
waste provisions of the facility's license. The Petitioner states that CASE was a 
party to a hearing before an Administrative Judge on the Solid Waste Plan and 
objects that notice was not given on the alleged revision to this plan. The Solid 
Waste Plan. submitted on May 2S. 1985. sought authorization under 10 C.F.R. 
§ 20.302 to dispose of contaminated materials at the Sequoyah facility. On 
November 2. 1987. the Administrative Judge terminated the proceeding based 
on SFC's commitment to dispose of contaminated sludges and refuse by transfer 
to other licensees authorized to receive them under 10 C.F.R. § 40.S1{b)(S). 
The Administrative Judge determined that. as a result of SFC's commitment. 
there was nothing pending before him that required an authorization pursuant 
to section 20.302. and. accordingly. that he had no jurisdiction to consider any 
matters that had been raised in the proceeding. In addition, the Administrative 
Judge noted that in the event SFC failed to meet its commitment, it would 
be required to seek approval of some onsite disposal plan pursuant to section 
20.302. and a new hearing could be initiated. 

The change the Petitioner refers to was a change to chapter 10 of the 
demonstration section of the license application; it did not require NRC approval 
or a licensing action, and it did not involve the Solid Waste Plan described 
above. Rather. this change related to the process for sorting contaminated 
waste from uncontaminated waste. In short, the change did not involve onsite 
disposal under section 20.302 and, consequently. Petitioner was not deprived of 
an opportunity to initiate or participate in a hearing concerning any such onsite 
disposal. Moreover, the Petitioner does not claim that operational safety was 
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decreased by this action. Accordingly, this concern does not provide any basis 
to revoke the license or deny the license renewal application. 

(4) The fourth issue from the February 12, 1990 submittal concerns the 
use of hydrogen instead of dissociated ammonia in the UF6 reduction plant 
(Petitioner refers to this as the UF4 facility). The process in the UF6 reduction 
plant involves the chemical reaction of UFI! with hydrogen to produce UF4 and 
anhydrous hydrofluoric acid. The off-gases containing any excess hydrogen are 
routed to the off-gas treatment, hydroflUOric acid recovery, a hydrogen burner 
to burn excess hydrogen, and then to the HF scrubber. The only change to the 
process is the source of the hydrogen, not the actual use of hydrogen in the 
process. Previously, SFC used dissociated ammonia as the hydrogen source. 
Dissociated ammonia is ammonia that has been separated into hydrogen and 
nitrogen. The Petitioner alleges that the substitution of hydrogen significantly 
increases the fire risk in the facility and that the change in the process stream 
has a consequence to the composition of the treated raffinate that is used as 
fertilizer. Although this modification was to chapter 16 of the demonstration 
portion and did not require any licensing action by the Staff, the Petitioner's 
concerns are addressed below. 

The Petitioner claims that substitution of hydrogen for dissociated ammonia 
significantly increases fire risk within the facility and that SFC should have 
conducted an assessment of the adequacy of the fire protection system because 
of the increased risk. Petitioner does not explain why it believes that the fire risk 
has increased other than to state that flaring-off hydrogen creates a risk because 
of the toxicity of the process chemicals and producL However, hydrogen (from 
the dissociated ammonia) has always been used in the reaction, and the off-gas 
has always been routed to a burner to burn the excess hydrogen. Consequently, 
there is no greater fire risk due to this change. In fact, the elimination of 
the risk of accidentally introducing raw anhydrous ammonia, which is also a 
flammable gas, is a positive factor in favor of the change because the accidental 
introduction of ammonia into the process could result in a reaction with the 
uranium hexafluoride and production of an unwanted byproduCL The toxicity of 
the process chemicals and product do not affect the potential for a fire to occur. 
Accordingly, no increase in fire risk should result from the change. In addition, 
SFC limits the risk of fire by utilizing ambient-air hydrogen detectors that alarm 
at 1 % hydrogen concentration and shut off gas flows of 2% hydrogen. 

The facility is served by a fire-main system, part of which loops around the 
UF4 building, where the process takes place. There is an adequate number of 
fire hydrants in the loop. The fire main is supplied by two 2000-gpm (gallon 
per minute) fire pumps from a 250,OOO-gallon storage tank and the perennial 
source of the Tenkiller Reservoir. Because the fire risk to the building has 
not increased, the capacity of the system for supplying water to fight fires, 
augmented by portable extinguishers, continues to be adequate. The Petitioner 
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has not shown that there is a significant increase in the fire risk and has provided 
no basis to revoke the license or deny the license renewal application. 

The Petitioner alleges that the substitution of hydrogen will adversely affect 
the beneficial component of the trcated raffinate. The change actually has no 
effect on the raffinate program. The hydrogen is used as a reactant in the 
uranium hexafluoride reduction process described above. The UF6 reduction 
process does not generate liquid wastes. The raffinate program is associated 
exclusively with the uranium hexafluoride conversion facility. The claim that 
the change will adversely affect the raffinate program is incorrect and does not 
provide a basis for the requested relief. 

In sum, Petitioner has not shown that the changes authorized when the 
February 12, 1990 submittal was incorporated into the license have decreased 
the safety of the facility operations. Therefore, no basis has been provided for 
revocation of the license or denial of the license renewal application. 

B. Petitioner alleges that a September 7, 1990, revision to the Radiological 
Contingency Plan (RCP), which reduces the frequency of the onsite emergency 
exercise from annual to biennial, is against the public safety. The Petitioner 
asserts that SFC has not identified employee turnover and the percentage of 
cooperating agency personnel who have never been through a drill. The 
Petitioner contends that turnover is important because high turnover means that 
key employees may have never been involved in a walk-through. 

The NRC approved the change because it was consistent with recently 
promulgated 10 C.F.R. §40.31 requirements regarding emergency preparedness 
for major fuel cycle facilities. 54 Fed. Reg. 14,051 (Apr. 7, 1989). The new 
regulation codified the requirement that major fuel cycle licensees maintain 
emergency plans and established the biennial interval for exercises. While 
the frequency of exercises was changed from annual to biennial, the drill 
frequency was not changed. An exercise is designed to measure the integrated 
capability of the participants and covers a major portion of the clements of the 
RCP. The exercise is accomplished through a formal, detailed scenario, using 
observation and control personnel. A drill is a supervised instruction period 
to test, develop, and maintain skills in emergency response. SFC conducts 
monthly drills of the communications systems, which include the air sirens and 
the automatic telephone dialing system. SFC also conducts fire drills three 
times a year; semiannual onsite hazards control and assessment drills for liquid 
and airborne releases; annual medical emergency drills involving a simulated 
contaminated victim; and an annual radiological monitoring drill. Additionally, 
the SFC license requires that all employees receive training in the emergency 
requirements and procedures, as part of the general employee training; and the 
annual retraining program includes the emergency plan. Employees receive 
training and walk-through experience through the training program and drills. 
With respect to employee familiarity with emergency procedures, the change 
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from annual to biennial onsite emergency exercises should not significantly 
affect preparedness. Additionally, the requircments for training of newly hired 
employees (the general employee training) and the frequency of drills indicates 
that employee turnover will not be a problem with respect to emergency 
preparedness. As for offsite response group participation, these groups are 
invited, but are not requircd by the regulation to participate in the exercises. 

The Petitioner has failed to show that the change to a biennial exercise in 
accordance with regulations promulgated for major fuel cycle facilities or the 
other concerns asserted by Petitioner regarding emergency preparedness will 
adversely affect the safety of the public or the facility. The change to a biennial 
exereise is consistent with requirements in section 40.31 and does not provide 
an adequate basis to revoke or deny the license. 

C. The Petitioner alleges that on September II, 1989, changes were made to 
chapter 5 of the license application which do not appear in the license. However, 
the September II, 1989 proposed changes to chapter 5 were approved by license 
amendment on October 6, 1989. and became part of the license at that time. 
The Petitioner further alleges that the changes increased the permissible amount 
of fluoride that could be discharged. The limit on fluoride discharge is not set 
by the NRC but by the OWRB and EPA. The OWRB has set the maximum 
allowable concentration on fluoride discharge for SFC's liquid effluent at 1.6 
milligrams!liter (mg/l); this value was not changed by the license amendment. 
The change SFC requested in the NRC license involved the detection level 
for sample analysis and the action level. The action level is the effluent 
concentration, which triggers a licensee investigation; it is not a discharge limit. 
The NRC did not change the discharge limit. 

The Petitioner also alleges that the nitrate discharge limits have been set 
above the maximum level allowed for drinking-water supplies. Again, the NRC 
does not set the limits on nitrate discharges. The OWRB discharge permit sets 
the maximum allowable concentration for nitrates at 20.0 mg/l. SFC changed 
the detection level and the action level for nitrates in the NRC license. The 
amendment did not change the discharge limit. 

The Petitioner also states that radium-226 and thorium-230 were addressed 
before the OWRB. However, Petitioner does not state how radium or thorium 
were addressed or any reasons as to how this has decreased safety. The Petitioner 
asks the Staff to inquire whether "[r]adium limits should not be set by Oklahoma, 
since Gross Alpha maximums would subsume these." The Petitioner does not 
give further explanation of this matter. The NRC has no authority over the 
Oklahoma Water Resources Board. In any case, the maximum permissible 
concentrations for radium and thorium are established by the NRC in 10 C.F.R. 
Part 20, Appendix B, Table II; these limits were not changed by the licensing 
action. Only the detection levels and the action levels were changed by the 
licensing action. 
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The Petitioner further alleges that the monitoring frequency for wells was 
reduced and that this reduction allows the monitoring results to be stretched out 
over time, "thereby weakening its permit with less-frequent modifications." The 
change requested by SFC involved three wells, which are used to monitor the 
clarifier ponds, the sanitary lagoon, and the emergency basin. The monitoring 
frequency was changed from monthly to quarterly. (The frequency change had 
actually been approved in October 1988; the September 11, 1989 submittal 
corrected typographical errors.) It is not clear exactly what the Petitioner is 
referring to by "less-frequent modifications" of the permit. SFC is required by 
its license to sample each of the three wells in question on a quarterly basis; 
this frequency cannot be decreased without approval from the NRC. Due to the 
slow rate of groundwater movement, the quarterly sampling is adequate. 

The Petitioner further states that recent findings (it is assumed the Petitioner 
is referring to the discovery of groundwater contamination around the process 
buildings) have reduced the Licensee responsiveness to concerns for the public 
health and safety. The groundwater contamination is located on SFC property 
and is not an immediate threat to the public hzalth and safety. The groundwater 
is not used as a drinking-water source. The Licensee has recently completed 
a facility environmental investigation that included installation of additional 
groundwater monitoring wells. SFC has also installed recovery wells to recover 
the uranium from the groundwater. The Petitioner alleges that the widespread 
contamination has been concealed over time by changing the sampling locations 
and confusing the tracking system. SFC cannot change the sampling locations 
without NRC approval. Any changes in the required monitoring program can be 
tracked through various licensing amendments. The Petitioner has not provided 
any information as to how the public health and safety have been impacted. No 
basis has been provided to revoke the license or deny the renewal application. 

In summary, the Petitioner states that the modifications have reduced the 
Licensee's ability to protect the public health and safety and that the changes 
have resulted in increased medical expenses, modification of diet, restricted use 
of property, and diminished values for land and homes, but gives no bases for 
these contentions. The Petitioner has failed to support any of its allegations and 
has failed to show that the safety of the facility has been diminished by any of 
the licensing actions. 

5. Renewal Term 

The Petitioner asserts that the requested renewal term of 10 years is twice 
as long as is statutorily permitted. Section 103 of the Atomic Energy Act of 
1954, as amended (Act) (42 U.S.C. § 2133(c», limits the terms of licenses 
for production and utilization facilities. The Sequoyah facility is neither a 
production nor a utilization facility, as defined in the Act, § 11 v and cc (42 
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U.S.C. §2014v, cc). The Act docs not otherwise limit the term of a license. 
Rather, as a maUer of policy and discretion, the Commission sets the terms 
of other licenses to protect the public health and safety. The current policy 
extending the term for fuel cycle licensees from 5 to 10 years was published in 
the Federal Register. 55 Fed. Reg. 24,948 (June 19, 1990). Uranium conversion 
facilities, including SFC, were specifically included in the policy to extend the 
license term. The main reason for the extension is that major operating fuel 
cycle facilities have become quite stable in terms of significant changes to their 
licenses and operations. 

6. SFC's Ammonium Nitrate Fertilizer Program 

The Petitioner asserts that the SFC license should not be renewed due to 
the use of treated raffinate as fertilizer. The Petitioner states that the use of 
treated raffinate as fertilizer is antithetical to the December IS, 1988 NRC 
"Review of Scquoyah Fuels Corporation November 14, 1988, Report Entitled: 
'The Behavior of Five Monitor Wells to Repetitive Evacuation.'.. With regard 
to groundwater contamination, the Pctitioner quotes the December IS, 1988 
report to support the position that the license should not be renewed because of 
the contamination problem perpetuated by the fertilizer application program. 
However, this report does not analyze the current application program but 
concerns the ponds used to store the treated raffinate, specifically with three 
wells that are part of the groundwater monitoring network for the storage ponds 
(ponds 3-6). After reviewing the available information, the NRC Staff concluded 
that the major contributor to the elevated nitrate levels in the three wells was 
thought to be due to past fertilizer application, as described below, and not pond 
leakage or the current fertilizer program. 

Prior to the construction of the first ponds in 1978, the area was used for 
a fertilizer application test program which included saturation applications to 
determine maximum vegetation and soil uptake. A 1982 NRC Environmental 
Impact Appraisal, conducted prior to approval of the use of treated raffinate 
as fertilizer, concluded that overfertilization was found to leave an undesirable 
quantity of residual nitrogen that may eventually percolate into the groundwater 
table and degrade it. To account for this potential problem, the license limits 
the maximum application of nitrogen to 700 pounds of nitrogen per acre per 
year. The conclusions quoted by the Petitioner that "the recommended course 
of action for this particular site would be to aggressively pursue the elimination 
of any additional nitrate releases into the ground water" and "CiJt would be 
truly unfortunate to create an additional nitrate plume that is incapable of being 
rapidly remediated • • • to prevent further ground water contamination from 
occurring" refer to the ponds and various impoundments on the site and not to 
the fertilizer application program. Specifically, the nitrate plume discussed is 
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from pond 2. Pond 2 was an unlined pond that is no longer used. SFC has 
remediated this pond by removing the liquid and sludge and placing a liner over 
-the bottom of the pond to limit further impact.3 

The Petitioner claims that the soil farming should be discontinued under the 
Clean Water Act The Commission does not have authority to enforce the Clean 
Water Act. and therefore, the Clean Water Act does not form a basis for the 
Commission to deny SFC's applieation to renew the license. 

The Petitioner claims that application levels are so high in liquid concentration 
that runoff impacting public waters is occurring; that the cumulative loading 
maximum permissible concentrations are set so very high that fatal toxicity 
would result at those levels; and that soil farming of barium-treated uranium 
raffinate solvent extract should be halted altogether due to the high potential for 
severe public health impacts. Petitioner speculates that the fertilizer is impacting 
the surface water and public health without any specific supporting information. 
The use of treated raffinate as fertilizer has been thoroughly reviewed by the 
NRC. The environmental impacts of using the treated raffinate as fertilizer were 
evaluated in the Environmental Impact Appreisal of the Proposed Amendment 
for Use of Raffinate (March 1982) (EIA), and a Safety Evaluation Report (SER) 
was issued on June 30, 1982. The EIA included a consideration of the effects 
upon surface water and groundwater. No significant radiological health and 
safety concerns were identified in connection with the use of barium-treated 
neutralized raffinate as a fertilizer. The raffinate fertilizer program was also 
included in the environmental review conducted for the 1985 license renewal. 
The 1985 environmental assessment concluded that continued use of raffinate­
treated vegetation for forage should have no significant impact on cattle or 
humans. The concentrations of radionuclides in the treated raffinate are well 
below the 10 C.F.R. Part 20 limits for unrestricted release of radionuclides 
in water. The concentration of radium-226 is also below levels for drinking 
water specified by EPA in 40 C.F.R. Part 141 {Interim Primary Drinking Water 
Regulations).4 The radium-226 and uranium concentrations are limited by the 
license to 2 picocuries/liter (pCill) and 0.1 mg/l, respectively. Calculated dose 
commitments, which could result from the use of treated raffinate as fertilizer and 
human consumption of food products grown using treated raffinate as fertilizer, 
were determined to be far below the limits in 10 C.F.R. Part 20 and those 
established by EPA in 40 C.F.R. Part 190. The program is conducted such 
that the nonradioactive trace elements are within the limits recommended by the 
National Academy of Sciences, considering both long-term buildup in soils and 

3 During 11\ inspection bcld on March 3-6, 1992, documented in Inspection Report 92.m dated April 13. 1992, 
the Staff noted that there is now a well-defined nitnte plume that is expanding IDlder the ponds used to aton:: 
treated nflinate. 1be plume is not a result or the application program, but results rran pond 1eakage. 
4 EPA" interim regulations presently allow up to S picocurics or ndium per liter of water. 1be nffinate fertilizer 
conWns approximately 1 pCiJL Hnal regulations have not been promulgated. 
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content of the forage produced. The use is limited to crops that are not used 
directly as human food. 

In sum, the Petitioner's concerns over the fertilizer program do not provide an 
adeQuate basis for the requested relief. The use of ammonium nitrate raffinate in 
the fertilizer program has been evaluated and determined by the NRC to present 
no undue risk to public health and safety or the environment. The Petitioner 
presents no new facts or data that afford an adequate basis for reevaluating this 
determination. 

7. Failure to Internalize the Cost of the Proposed Activity 

The final topic discussed in the Petition concerns the failure of the Licensee to 
internalize the social and economic costs of the license renewal. Additionally, 
the Petitioner states that in 1986, CASE requested that the NRC prepare an 
Environmental Impact Statement for the facility and that this request was never 
ruled upon by the NRC and remains pending. 

Social Costs 

Petitioner claims that social costs are being externalized onto the community, 
the area, and state and federal taxpayers. These social costs are alleged to 
include a higher incidence of cancer and birth defects to area residents and an 
increase in overall health consequences due to exposure to the facility's product 
and effiuent stream. The Petitioner has alleged that facility operations have 
negatively affected the health of the public, but has provided no details to support 
this assertion. While the Petitioner has referenced a number of documents, it 
has articulated no arguments as to how any of these documents support the 
allegation of increased health consequences from SFC effluents. 

The Staff has analyzed the potential and known actual health effects of the 
facility by reference to the Commission's regulations and empirical studies of 
the health of workers at the facility. Releases from the plant arc limited by the 
Commission's rules in 10 C.F.R Part 20, Appendix B, Table II, that arc based 
on scientific data and that the NRC considers to provide adequate protection 
to the public health and safety. With the exception of the 1986 accident, 
described above, NRC is not aware of any information or data that establish 
a connection between SFC activities and adverse health consequences. After 
the 1986 accident, some individuals within the plume did experience hydrogen 
fluoride skin burns, acute irritation of the eyes and mucosal surfaces, and acute 
respiratory irritation. Respiratory irritation resulting in pulmonary edema was 
fatal to one worker. However, medical data and uranium bioassay data from 
the exposed workers were collected over a 2-year period; and analysis of the 
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data showed no evidence of long-term toxicological damage to kidneys of SFC 
workers, the primary health effect of concern from intake exposure of soluble 
uranium (NUREG/CR-5566). NUREG-1391 compares the chemical effects 
from acute exposures to uranium hexafluoride to the nonstochastic effects from 
acute radiation doses of 25 rems to the whole body and 300 rems to the thyroid. 
The document does not support the allegation of increased hcalth consequences 
from SFC effluents. The comments of Ms. Pat Costner on NUREG-1189, to 
which the Petitioner refers, were reviewed by the NRC and the Ad Hoc Task 
Force that prepared NUREG-1189. On February 6, 1987, the NRC responded by 
letter to Ms. Costner's critique ofNUREG-1189. The Petitioner has not provided 
any specific information that effluents from the SFC facility have negatively 
affected the health of the public. Without specific information to support the 
allegation, further action is not warranted. 

The Petitioner further states that social costs include the foregone use value 
of converting the facility to nontoxic use; that socially beneficial (sustainable) 
goods and services could be produced, manufactured, or managed on the land; 
and that the property could be restored to productive habitat. Thus the Petitioner 
asks the Commission to choose a use for the facility different from that chosen 
by SFC, without any demonstration that SFC is in violation of the Commission's 
regulations or the facility's license and in the absence of any radiological hazard 
to public health and safety. The Commission issues operating licenses on an 
applicant's showing that it will comply with all of the Commission's regulatory 
requirements and that it will operate the facility such that the public health and 
safety will be protected. The Petition's contention regarding foregone use does 
not mention, much less establish, a violation of the Commission's regulatory 
requirements or a radiological hazard to public health and safety. Accordingly, 
that contention is no basis for denying SFC's application to renew its license. 

The Petitioner states that the NRC has never ruled on a 1986 request for 
an EIS (Environmental Impact Statement). The Staff was unable to identify 
a 1986 request for an EIS; however, a June 20, 1985 request for an EIS on 
plant expansion was identified. NRC responded to this request in a July 17, 
1985 letter, stating that the NRC was preparing an environmental assessment to 
evaluate the impact of the expansion on the environment Additionally, there 
was a hearing on the plant expansion before an Atomic Safety and Licensing 
Board (ASLB) in which CASE was a participant One of the conclusions of 
the ASLB regarding the hearing was that "[t]he NRC Staff's Environmental 
Assessment is adequate and its finding of 'no significant impact' appropriate." 
LBP-87-8, 25 NRC 153, 167-68, 171 (1987). 

The Petitioner further asserts that the incremental and cumulative impacts of 
facility operations have never been evaluated, in violation of both the National 
Environmental Policy Act (NEPA) and the Atomic Energy Act, as amended. The 
statement that the cumulative and incremental impacts have never been evaluated 
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is incorrecL The environmental impact of the facility's operation was evaluated 
in a Final Environmental Statement dated February 1975, an Environmental 
Impact Appraisal dated October 1977, and an EnvirOnmental Assessment dated 
August 1985. The 1985 EA resulted in the publication of a Finding of 
No Significant ImpacL Therefore, preparation of an ElS was unnecessary. 
Environmental evaluations have also been prepared for various amendments. 
These documents were prepared to comply with the Commission's regulations 
which implement the requirements of NEPA. The evaluations considered both 
the cumulative and incremental impacts of facility operation. Additionally, the 
environmental impact of operations will be assessed in connection with the 
pending license renewal application. The Petitioner's charge, that the impacts 
of the facility's operation have never been evaluated, is unfounded. Therefore, 
the Petitioner does not provide a basis to deny the license renewal application. 

The Petitioner states that the Licensee should be required to assume all social 
costs. Petitioner asserts that the assumption of social costs for health harms 
should be forced through strengthening standards and compliance for airborne 
releases. The Petitioner further states that this is probably not possible for 
this Licensee due to an ongoing, continuing pauern of disregard for regulatory 
authority and license responsibility evidenced by the history of lies, falsifications, 
and misinformation. Petitioner has not provided any evidence or any information 
to support its position. While the Licensee has on some occasions violated 
conditions of its license, those violations have not been related to exceeding the 
airborne release limiL 

The Petitioner further states that decommissioning should be timely, quick, 
efficient, and complete and that ultimate cleanup responsibility should not be 
with the State of Oklahoma. Petitioner states that cleanup is stagnant at other 
sites historically affiliated with the Sequoyah facility and the Licensee. The 
statements relating to the historically affiliated facilities refers to facilities owned 
by Kerr-McGee, the former owner of SFC. Any alleged failures of Kerr-McGee 
to decontaminate another site arc irrelevant to SFC's responsibilities at this 
facility. As to the responsibility for decommissioning the SFC facility, that 
responsibility will rest fully with the Licensee at the time licensed activities cease 
at the site. The State of Oklahoma will not be responsible for decommissioning 
costs. As for the timing of decommissioning, it would not begin until operations 
at the facility have ceased. The license will remain in effcct until terminated in 
writing by the Commission. No basis has been provided to deny the application 
for license renewal. 

Externalized Economic Costs 

The Petitioner states that the cost of regulation should be assumed by the 
Licensee and that the taxpayers should not subsidize the cost of regulatory 

232 



oversight and monitoring. Congress has mandated that the NRC recover 
approximately 100% of its budget authority, less the amount appropriated from 
the Department of Energy-administered Nuclear Waste Fund, for fiscal years 
1992 through 1995, by assessing license, inspection, and annual fees. (Omnibus 
Budget Reconciliation Act of 1990, Pub. L. No. 101-508 (Nov. 5, 1990». The 
Commission has implemented this statute by rulemaking amending 10 C.F.R. 
Parts 170 and 171. (56 Fed. Reg. 31,472 (July 10, 1991». This means that 
the nuclear industry bears the full burden of regulatory cost; the taxpayers are 
not subsidizing the cost of regulatory oversight and monitoring. Accordingly, 
the Petitioner's contention regarding the cost of regulation provides no basis for 
denying SFC's application to renew its license. 

The Petitioner further states that the Licensee should be required to assume 
all economic costs including compensating individuals for health consequences 
when they are unable to maintain human productivity. Petitioner further states 
that SFC's neighbors" must sue to be compensated for obvious causally related 
losses. Petitioner states that the policy of 42 U.S.C. §2012(i) is to protect the 
public but that 42 U.S.C. § 2210 is not being enforced against SFC. Petitioner 
claims that individuals with alleged valid serious claims and health consequences 
were "bargained-out" of the 1986 accident by contest and that almost all the 
Plaintiffs settled for a mere token of the value of their claims, complete with 
releases in contravention of the provisions of 42 U.S.C. § 221O(n). The Petition 
is alleging a basis resting on tort claims and that the Commission is not enforcing 
sections 3 and 170 of the Atomic Energy Act of 1954, as amended (pub. 
L. No. 85-256, 71 Stat. 576 (1957», which is commonly referred to as the 
Price-Anderson Act While the Price-Anderson Act authorizes the Commission, 
in its discretion, to apply Price-Anderson to NRC materials licensees, the 
Commission has done so only under the limited circumstances set forth in 10 
C.F.R. § 140.13a; this provision applies only to licensees that use and possess 
plutonium at a plutonium processing and fuel fabrication plant, as defined in 10 
C.F.R. Part 140. Because SFC does not use and possess plutonium at such a 
plant, Price-Anderson does not apply to SFC. Accordingly, SFC has not failed 
to comply with the Price-Anderson Act, and the Petitioner's allegation to the 
contrary is no basis for denying SFC's application to renew its license. 

With further regard to its tort-claims basis, the Petitioner is requesting that the 
Commission deny SFC's application to renew its license because of the results 
of litigation involving alleged torts by SFC. While the Petition alleges "health 
effects" from the operation of the facility, it presents no specific information 
documenting such alleged effects. The NRC Staff has concluded, based on 
a review of all available information, that operation of the SFC facility does 
not pose an undue risk to public health and safety. Moreover, the NRC has 
no authority to regulate how persons recover damages for allegedly tortious 
activity (aside from Price-Anderson, as discussed above), and thus cannot act 
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on the Petitioner's allegations regarding the necessity of suit to recover damages 
in tort. Accordingly, the Petitioner's contentions in this regard cannot be a basis 
for denying SFC's application to renew its license. 

CONCLUSION 

Our review of the seven concerns contained in the Petition and specified 
further in the Supplement has identified no information that was not already 
available to the NRC Staff. As set forth above, the concerns raised by the 
Petitioner (1) have no bearing on the license renewal application, (2) arc not 
related to the NRC license, (3) do not assert a safety concern, (4) reiterate 
previously known information, or (5) constitute generalized assertions without 
any supporting bases. Considering that the Petition docs not offer any new 
information or new insights into the issues it raises, I find no basis for denying 
SFC's license renewal application or for revoking SFC's current operating 
license. 

The institution of proceedings pursuant to 10 C.F.R. § 2.202 is appropriate 
only where substantial health and safety issues have been raised (see Consol­
idated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI-75-8, 
2 NRC 173, 175 (1975); Washington Public Power Supply System (wpPSS 
Nuclear Project No.2), DD-84-7, 19 NRC 899, 924 (1984». In addition, the 
Commission may deny any application to renew a license if the licensee is in 
violation of the Atomic Energy Act of 1954, as amended, or the Commission's 
regulatory requirements. These are the standards that I have applied to the con­
cerns raised by the Petitioner in this Decision to determine whether enforcement 
action is warranted. 

For the reasons discussed above, I conclude that the Petitioner has not raised 
any substantial health and safety issues and has not demonstrated any violation 
of the Act or the Commission's requirements. Accordingly, the Petitioner's 
request for action pursuant to 10 C.F.R. § 2.206 is denied as described in this 
Decision. As provided by 10 C.F.R. § 2.206(c), a copy of this Decision will be 
filed with the Secretary of the Commission for the Commission's review. The 
Decision will become the final action of the Commission twenty-five (25) days 
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after issuance unless the Commission on its own motion institutes review of the 
Decision within that time. 

Dated at Rockville, Maryland, 
this 7th day of June 1992. 
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The Director of the Office of Nuclear Material Safety and Safeguards denies, 
except insofar as a Notice of Violation will be issued citing Sequoyah Fuels 
Corporation (SFC) for violating 10 C.F.R. § 40.9, and grants insofar as the 
Staff will publish in the Federal Register notice of all SFC license amendment 
applications until the Staff takes final action on the license renewal application, 
a petition filed by the Native Americans for a Clean Environment and the 
Cherokee Nation. Specifically, the Petition alleged that: SFC's August 29, 
1990 license renewal application contains deliberate material omissions of fact 
and material false statements relating to soil and groundwater contamination 
at the site; the NRC Order Modifying License (Effective Immediately) and 
Demand for Information (EA 91-067) issued on October 3, 1991, constitutes 
the third time in 5 years that the NRC has cited SFC for a serious breakdown 
in management of the plant. the order is inadequate to reasonably ensure safe 
operation of the plant, and the experience of the past 5 years demonstrates that 
SFC is doomed to repeat its unsafe and poor environmentally hazardous practices 
until the basic causes of its poor environmental and safety record are resolved; 
and SFC has been given and wasted numerous chances to address and resolve its 
serious safety and environmental problems, at the expense of public safety and 
the environment, when onsite environmental investigations have revealed that the 
site is grossly contaminated with uranium and other chemicals. The Petitioners 
requested emergency action to revoke the operating license of SFC's uranium 
processing plant in Gore, Oklahoma. In the alternative, Petitioners requested 
that the NRC withhold authorization to restart the SFC plant until: completion 
of a formal adjudicatory hearing on whether the plant can be operated safely and 
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in compliance with its license and NRC safety and environmental regulations; 
access is provided to the Petitioners to certain internal SFC documents; SFC 
undertakes a "truly independent" audit of its management and operations; and 
SFC completes and implements all changes to management and procedures that 
are necessary to ensure safe operation of the facility. Petitioners also requested 
Federal Register notice of all SFC license amendment applications. 

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206 

I. INTRODUCTION 

Native Americans for a Clean Environment (NACE) and the Cherokee Na­
tion (Petitioners) submitted to the Commission an "Emergency Petition to Re­
voke Operating License for Sequoyah Fuels Corporation's Uranium Processing 
Facility" (petition) dated November 27, 1991. The Petition requests that the 
Commission immediately revoke the operating license of Sequoyah Fuels Cor­
poration's (SFC or Licensee) uranium processing plant in Gore, Oklahoma. In 
the alternative, Petitioners request that the Petition be considered pursuant to 10 
C.F.R. § 2.206 and that the U.S. Nuclear Regulatory Commission (NRC) with­
hold authorization to restart the SFC plant until: (1) completion of a formal 
adjudicatory hearing on whether the plant can be operated safely and in compli­
ance with its license and NRC safety and environmental regulations; (2) access 
is provided to the Petitioners to certain internal SFC documents; (3) SFC un­
dertakes a "truly independent" audit of its management and operations; and (4) 
SFC completes and implements all changes to management and procedures that 
are necessary to ensure safe operation of the facility. Petitioners also request 
Federal Register notice of all SFC license amendment applications. The Peti­
tion was submitted on an emergency basis because the Petitioners believed that 
restart of the facility was imminent 

The Petition alleges the following bases for its requests: 
(1) SFC's license renewal application contains deliberate material omis­

sions of fact and material false statements relating to soil and ground­
water contamination at the site; 

(2) the NRC Order Modifying License (Effective Immediately) and De­
mand for Information (Order or EA 91-067) issued to SFC on October 
3, 1991, constitutes the third time in 5 years that the NRC has cited 
SFC for a serious breakdown in management of the plant. The Order 
is inadequate to reasonably ensure safe operation of the plant, and 
the experience of the past 5 years demonstrates that SFC is doomed 
to repeat its unsafe and poor environmentally hazardous practices un-
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til the basic causes of its poor environmental and safety record are 
resolved: and 

(3) SFC has becn given and wasted numerous chances to address and 
resolve its serious safety and environmental problems, at the expense 
of public safety and the environment Moreover, onsite environmental 
investigations have revealed that the site is grossly contaminated with 
uranium and other chemicals. 

By Memorandum dated December 9, 1991 (unpublished), the Commission 
referred the Petition to the Staff for consideration pursuant to section 2.206. 
The Commission also stated that, prior to any decision by the Staff to permit 
restart of SFC's facility, an open Commission meeting would be held, at which 
the Staff would brief the Commission, and at which Petitioners and SFC would 
also be given an opportunity to address the Commission. 

By letter dated December 23, 1991, the NRC Staff acknowledged receipt of 
the Petition, denied the emergency relief requested, and informed the Petitioners 
that their Petition would be treated under section 2.206 of the Commission's 
regulations and that a decision would be issued within a reasonable amount of 
time. Also, by letter dated December 23, 1991, the Staff requested SFC to 
respond to the Petition. SFC responded to the Petition on December 23. 1991. 
By letter dated January 24. 1992. the NRC requested clarification on SFC's 
response to the Petition. SFC responded by letter dated February 3, 1992. On 
January 22, 1992, Ms. Curran on behalf of the Petitioners filed a reply to SFC's 
December 23, 1991 response. SFC responded to the Petitioners' reply by letter 
dated February 3, 1992. 

On March 17, 1992, the Commission held an open meeting at which the 
Staff, SFC, and Petitioners briefed the Commission.1 On March 20, 1992, SFC, 
Petitioners, and the Staff submitted supplemental materials for consideration 
before a decision on restart 

On February 28, 1992, Petitioners asked the NRC to prepare an Environmen­
tal Impact Statement or an Environmental Assessment prior to restart of the SFC 
facility. By letter dated March 5, 1992, the Staff denied the Petitioners' request. 
Petitioners' March 5, 1992 request that I reconsider my denial was denied on 
April 13. 1992. On March 10, 1992, Petitioners filed suit against the NRC in the 
United States District Court for the District of Columbia seeking a temporary 
restraining order to prevent the Commission from authorizing restart On April 
15, 1992, the Court dismissed the Petitioners' suit for lack of jurisdiction. On 
April 16, 1992, Petitioners sought review of that Order and stay of the April 16, 
1992 restart authorization in the United States Court of Appeals for the District 
of Columbia Circuit. Petitioners' motion for an emergency stay was denied by 

1 The Oklahoma Depanmcnt of Wlldlife Conservation filed a written statement with the Canmission regarding 
rcstan but did not attend the meeting. 
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the D.C. Circuit Court of Appeals on April 22, 1992. Their Petition for review, 
and motion for expedited briefing, remain pending. 

I have completed my evaluation of the matters raised by the Petitioners and 
have determined that, for the reasons staled below, the Petition shall be denied, 
except insofar as a Notice of Violation will be issued citing SFC for violating 
10 C.F.R. § 40.9, and granted insofar as the Staff will publish in the Federal 
Register notice of all SFC license amendment applications until the Staff takes 
final action on the license renewal application. 

II. DACKGROUND 

On August 22, 1990, SFC reported to the NRC that uranium-contaminated 
soil and water had been discovered during excavation work near the solvent 
extraction (SX) building. On August 27, 1990, an NRC Augmented Inspection 
Team (AIn began to investigate the event. The AIT concluded that SFC's 
staff did not demonstrate the necessary sensitivity to the potential for uranium 
contamination or understand the urgency and potential significance of such a 
problem. As part of SFC'S commitments to the NRC, the company agreed that 
an independent party would review SFC's entire response to the situation. An 
investigation by the NRC's Office of Investigation was initiated on September 4, 
1990, to determine whether willful violations of NRC regulations had occurred. 

On August 29, 1990, SFC submitted its license renewal application to the 
NRC. SFC was notified on September 18, 1990, that, pursuant to the provisions 
of 10 C.F.R. §40.43(b), the current license would not expire until final action on 
the renewal application was taken by the Commission. On September 28, 1990, 
NACE filed a request for hearing, pursuant to 10 C.F.R. § 2.1205. NACE's 
request for hearing was granted by Order dated January 24, 1991 (LBP-91-5, 
33 NRC 163). 56 Fed. Reg. 7422 (Feb. 22, 1991). The order afforded other 
interested persons the opportunity to file petitions for leave to intervene within 
30 days of publication of the order. The Oklahoma Department of Wildlife 
Conservation and the Cherokee Nation of Oklahoma filed requests to participate 
in the hearing and were granted intervenor status on May 6, 1991.l 

On September 13, 1990, after an AIT followup inspection, the NRC Staff 
concurred in the restart of the solvent extraction process. Subsequently, on 
September 14, 1990, SFC reported the identification of uranium-contaminated 
water beneath the main process building (MPB). Because the NRC Staff was 
concerned that SFC was not aggressively pursuing an investigation of the 

lCitizcns' Action for I Slfe Environment (CASE) filed I "limited Appearancc Intervention Ind Objection to 
Renewal" on luly I. 1991. The Atomic Safety and Licensing Board referred CASE', petition to the SLaff for 
consideration as I petition under section 2206. That petition is being treated IS I separate matter Ind is currently 
under SLaff review. 
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groundwate~ contamination under the MPB, on September 19, 1990, the Staff 
issued an Order Modifying License (Effective Immediately) requiring SFC to 
ensure the integrity of the floor and sumps of the MPB, obtain information 
and develop characterization studies regarding seepage of uranium -contaminated 
water from under the MPB, and develop a plan to identify and characterize other 
locations on SFC property where past or present operations could have resulted 
in environmental contamination. (EA 90-162), 55 Fed. Reg. 40,959 (Oct 5, 
1990). SFC inspected all sumps and floors of the MPB for defects or conditions 
that could compromise the integrity of the floor. Repairs were made to all 
identified defects and suspect areas. On December 18, 1990, SFC submitted 
the final report on the MPB investigation. The site characterization plan for 
the rest of the site was submitted on October 15, 1990. The order was closed 
out in Inspection Report 90-07 dated March I, 1991. SFC implemented the 
environmental investigation outlined in the characterization plan and on July 
31, 1991, submitted the "Facility Environmental Investigation Findings Report." 
On January 10, 1992, SFC submitted its Action Plan for dealing with the site 
contamination. 

Based on information obtained from NRC inspections, the NRC became 
concerned that certain aspects of the SFC safety and environmental programs 
were not being performed in full accord with NRC requirements. On November 
5, 1990, the Staff issued a Demand for Information (EA 90-158) that required 
the Licensee to describe (1) an oversight program it would put into place while 
management deficiencies and weaknesses in the permanent organization were 
being remedied, and (2) plans for an independent written appraisal of site and 
corporate organizations and activities, which would develop recommendations 
for improvements in management controls and oversight to provide assurance 
that personnel would comply with regulatory requirements and site procedures. 
SFC's November 20, 1990 response contained SFC's interpretation of the August 
and September events and agreement to implement the oversight program and 
the management assessment. SFC proposed the firm of PLO, Inc. (PLO) to 
implement the oversight program. The Staff agreed to the use of PLO for the 
independent oversight. By letter dated December 18, 1990, SFC proposed the 
firm of Morton and Potter to conduct the independent management assessment. 
SFC also indicated in this letter that following the completion of the management 
assessment, Morton and Potter would conduct a technical appraisal of SFC's 
safety program. By letter dated January 14, 1991, the NRC approved the use 
of Morton and Potter with the understanding that Dr. Bernard Keys would 
be a primary participant in conducting the appraisal. Morton and Potter 
submitted the management assessment on May IS, 1991. The assessment 
contained recommendations for needed improvements in the areas of policy, 
planning, communications, organization, management controls, human resource 
management, training, and regulatory relations. However, the assessment did not 
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include a discussion and'analysis of the root causes of the deficiencies referenced 
in EA 90-158. SFC submitted its response to the management assessment on 
July 15, 1991, agreeing to implement the majority of the recommendations over 
the next 18 months. 

During the time period that the management assessment was being conducted, 
the NRC continued its investigation into the circumstances surrounding the 
August and September 1990 events. The NRC investigation activities concluded 
on June 28, 1991. The Staff concluded that certain SFC managers had failed 
to provide complete and accurate information to the NRC, willfully failed to 
comply with NRC regulations, and made false statements during NRC inspection 
and investigation activities. 

Based on investigation activities and increased inspection effort, the NRC 
Staff determined that although SFC was addressing some of the Staff's concerns, 
additional enforcement action was warranted. On October 3, 1991, the NRC 
Staff issued the Order Modifying License (Effective Immediately) and Demand 
for Information (EA 91-067), 56 Fed. Reg. 51,421 (Oct 11, 1991). The Order 
required SFC to perform an in-depth review of the administrative control and 
implementing procedures in the health and safety and environmental programs by 
qualified non-SFC personnel. The plan and schedule detailing this review were 
to be submitted to, and approved by, the NRC Staff prior to SFC's restart from 
a planned plant shutdown. The Order also modified SFC's license to remove 
the Environmental Manager from supervisory or managerial responsibilities over 
NRC-regulated activities for a period of 1 year. The Demand for Information 
required that SFC provide information as to why the Senior Vice President, the 
Vice President of Regulatory Affairs, and the Health Physics Supervisor should 
be allowed to remain in their respective positions, and as to why the NRC should 
not be notified 30 days before rehiring the former Manager, Health, Safety, and 
Environment 

On October 17,1991, SFC proposed Mr. Henry Morton as the overall project 
manager of the health and safety and environmental programs review effort 
required by the Order; several additional reviewers were also proposed. By letter 
dated October 24, 1991, the NRC StafT approved the proposed reviewers, finding 
them to be technically qualified to perform the programmatic reviews required 
by the Order. On November 4, 1991, SFC submitted the list of procedures 
that SFC planned to review prior to restart, those procedures that SFC plans 
to review after restart and the justification for the priority established, and the 
time frame for reviewing the procedures. During December 2-6, 1991, the NRC 
Staff conducted a team inspection to review the progress SFC had made toward 
addressing the Order. The team found that SFC had made appreciable progress 
in satisfying the requirements of the Order but that extensive work remained. 
The results or this inspection are documented in Inspection Report 91-16. By 
letter dated December 10, 1991, SFC submitted additional information on the 
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procedme review to address concerns identified by the team inspection and to 
respond to questions that were posed by the Staff in a letter of November IS, 
1991. During January 27-31, 1992, the NRC Staff conducted a second team 
inspection. The team concluded that SFC had satisfied item B of section VI 
of the Order, which required SFC to submit. for NRC approval, the plan and 
schedule for reviewing the adequacy of health and safety and environmental 
programs. The results of this inspection are documented in Inspection Report 
91-17. 

By letter dated October 7, 1991, SFC informed the NRC that, in accordance 
with the Order, the Environmental Manager had been removed from supervisory 
or managerial responsibilities over NRC-regulated activities at the facility. By 
letter dated November IS, 1991, SFC informed the NRC that the Senior Vice 
President. the Vice President of Regulatory Affairs, and the Health Physics 
Supervisor (discussed in the Demand) had been removed from their respective 
positions. The individuals no longer have any management or operational 
responsibilities related to NRC-regulated activities. By letter dated December 2, 
1991, SFC submitted its response to the Demand. In the response, SFC asserted 
that, based on the information available to SFC, SFC believed that the individuals 
named in the Demand neither acted in careless disregard of their respective 
responsibilities for licensed activities nor failed to be candid with the NRC. 
The Licensee did admit that the individuals made errors in jUdgment, missed 
opportunities to identify and correct deficiencies at an earlier stage, and could 
have done more to ensure that the NRC was fully informed of SFC activities. In 
addition, by letter dated December 18, 1991, SFC stated that for the foreseeable 
future SFC does not plan to use any of these individuals in the performance 
or supervision of NRC-licensed activities. SFC also stated that it will provide 
the NRC with 30 days' notice before utilizing any of the individuals in the 
performance or supervision of NRC-regulated activities. On January 13, 1992, 
the Staff modified SFC's license to confirm these commitments. Confirmatory 
Order Modifying License (Effective Immediately), EA 91-196, 57 Fed. Reg. 
2611 (Jan. 22, 1992). 

By letter dated January 3, 1992, SFC identified two fundamental underly­
ing causes of the problems leading to the NRC's enforcement action. The 
first was that a strong nuclear safety and regulatory compliance culture had 
not been instilled throughout the SFC organization, and the second was that a 
disciplined/formal management process had not been implemented throughout 
the organization. Factors contributing to these underlying causes included the 
particular background and experience of SFC senior managers, weaknesses in 
organizational structure, insufficient sensitivity to radiological aspects of SFC's 
activities, and inadequate communications internally and with the NRC. At­
tached to the letter was SFC's "Sequoyah Fuels Corporation Plan for Achieving 
and Maintaining High Performance Standards." The Plan contains the objectives 
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that SFC believes are the principal elements of an effective management process 
and which will ensure that previous problems do not recur at SFC. In a letter 
dated January 27, 1992, SFC provided a matrix showing how the independent 
management assessment recommendations and SFC actions in response to those 
recommendations had been integrated into the Plan. 

As part of the January 27-31, 1992, team inspection, the inspection team ex­
amined those management issues associated with the November 1990 Demand 
for Information. The team reviewed SFC's response to the management assess­
ment recommendations, which was supplemented by a program of objectives 
developed by the current management team. The team concluded that effective 
implementation of SFC's long-term corrective measures would substantially im­
prove management oversight and controls. The team's review of the root causes 
identified by the Licensee, as well as examination of the deficiencies identified 
within the organization, indicates that the causal factors identified by SFC are 
consistent with NRC's view. The Staff concluded that the measures proposed 
and taken by SFC to correct the weaknesses identified within its management 
organization satisfy the NRC Staff concerns raised in the 1990 Demand. How­
ever, the team was concerned about SFC's management controls and oversight 
during the interim period while the planned long-term improvement programs 
are being developed and the staffing of permanent health and safety technicians 
takes place. 

At the open Commission meeting on March 17, 1992, the Staff presented its 
evaluation of issues related to restart of the SFC facility. The Staff stated that 
authorization to restart depends on: (1) the outcome of a current investigation 
by the Office of Investigations, (2) a satisfactory response to issues raised by 
the inspection team and documented in Inspection Report 91-17, (3) effective 
SFC performance up to the time of restart authorization, and (4) any advice or 
direction from the Commission, resulting from the meeting. The resolution of 
the items is outlined below. 

The first item concerning the investigation by the Office of Investigations is 
no longer a restart issue. The Staff concludes that there were no unresolved 
safety issues that would be a basis for delaying restart. Regarding item 2, 
SFC's March 13, 1992 response describes its interim management oversight 
measures, plans for increased health and safety technician staffing, and corrective 
actions stemming from a contamination incident. The response satisfies NRC's 
concerns from Inspection Report 91-17. The third item concerns effective SFC 
performance. SFC has demonstrated the requisite ability to manage, control, 
and perform its activities. This conclusion was based on observations made 
during NRC inspections since the March 17, 1992 Commission meeting. The 
fourth item, a March 27, 1992 Staff Requirements Memorandum directed the 
Staff to undertake nine actions related to SFC. The Staff completed those actions 
necessary prior to a restart authorization and authorized a phased restart of SFC's 
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facility on April 16, 1992. These matters are addressed in SECY-92-132, a copy 
of which was provided to the Petitioners and is publicly available.3 

III. DISCUSSION 

Petitioners request revocation of the operating license for the SFC facility, or 
in the alternative, withholding authorization to restart the plant until: (1) com­
pletion of a formal adjudicatory hearing on whether the plant can be operated 
safely and in compliance with its license and NRC safety and environmental 
regulations; (2) Petitioners are provided access to certain internal SFC docu­
ments; (3) SFC undertakes a "truly independent" audit of its management and 
operations; and (4) SFC completes and implements all changes to management 
and procedures that are necessary to ensure safe operation of the facility. Pe­
titioners also request Federal Register notice of all SFC license amendments. 
The concerns that formed the bases for the Petitioners' requests are addressed 
below. 

A. Request for Revocation Based on Material False Statements 

Petitioners allege that SFC knew of severe uranium groundwater contami­
nation at the site but made three material false statements in the August 29, 
1990 license renewal application. The statements arc (1) in effect, SFC gave 
false assurances that it had comprehensively surveyed the plant site for uranium 
contamination and found no serious problems because SFC characterized its 
groundwater monitoring program as "extensive"; (2) SFC stated that groundwa­
ter monitoring wells were located in the areas most susceptible to groundwater 
contamination, when in fact there were no groundwater monitoring wells around 
or near the main process building (MPB) and the solvent extraction (SX) build­
ing; and (3) SFC omitted monitoring data that demonstrated significant uranium 
contamination (data collected from sand wells around the SX building between 
1976 and 1989 and from the subfloor process monitor under the MPB since 
1976), and that by omitting such information created a false picture that its op­
erations have had a harmless environmental impact. Petitioners also assert that 
SFC made similar omissions in previous renewal applications. 

As alleged by Petitioners, SFC did characterize its groundwater monitoring 
program as "extensive." That characterization is, however, simply an opinion 
describing the size of its program, not a statement of fact that could constitute a 

3 The NRC also considcnlhe penniued phased restart of !he SFC flcility to be. denial of Diane Cluron·. request 
!hat an EA and rus be perfonned prior to restart. That request, mlde in com:spmdcnce between Diane Curran 
and Robert Demcro, is cmsiden:d by !he NRC Staff to effectively embody a sec:tioo 2.206 request !hat such 
~ew take place. 

244 



material false statement The essence of the Petitioners' allegation is that SFC 
misrepresented the groundwater monitoring data as so thorough that the program 
would have detected any contamination of concern. Whether the SFC program 
was vast or small does not permit a conclusion as to whether the program was 
so comprehensive or inclusive such that SFC would have detected any uranium 
contamination of concern. SFC made no such representation. Accordingly, 
the Staff cannot conclude that SFC's description of its groundwater monitoring 
program as "extensive" was a false statement of fact. 

With respect to the second alleged material false statement, SFC did state in 
the renewal application that its groundwater monitoring wells were located in 
areas most susceptible to groundwater contamination; and it is true that seep­
age from operations in the SX building and MPB does constitute a significant 
source of contamination at the site. Petitioners, however, present no basis to 

conclude, and it cannot be determined at this time, that groundwater near the 
SX building or MPB is more susceptible to contamination than groundwater in 
other locations, such as areas near pond 2, the Emergency Basin, the Sanitary 
Lagoon, the clarifier pond, or ammonium-nitrate-lined ponds. Moreover, if the 
SX sandwells and MPB subOoor process monitor measure "perched" ground­
water contamination, as argued by Petitioners, then SFC did, in fact, monitor 
groundwater near the SX building and MPB; and there is no issue of a mate­
rial false statement. If groundwater near the SX building and MPB were most 
susceptible to contamination, and if the data collected by the SX sandwells and 
subfloor process monitor are not groundwater data, then whether SFC's state­
ment should be treated as a material false statement would depend on whether 
it could be concluded that SFC willfully misstated the matter with an intent to 
deceive, as explained below. 

Whether the omission of the SX sand well and MPB subfloor process mon­
itoring data from the August 1990 renewal application constitutes a material 
false statement within the meaning of section 186 of the Atomic Energy Act 
and 10 C.F.R. § 40.9, requires consideration of two issues: (1) was the omitted 
information material and (2) was the omission sufficiently egregious?4 

Information is material if it is capable of influencing the agency decision­
maker. North Anna. CLI-76-22, supra note 4, 4 NRC at 487; United States 
v. Weinstock. 231 F.2d 699, 701 (D.C. Cir. 1956); United States v. Diaz. 690 
F.2d 1352, 1357-58 (11th Cir. 1982). In this case, the omitted SX sandwell 
and subfloor process monitoring data constitute information relevant to an is-

"Not cnIy false IlUtemcnts of material fact, bul .Iso omissions of material information from • license applicatiClt. 
may constillltc violations oC acction 186 of the Atomic Energy Act. Virgi"u, EI«tric and POlWr Co. (North Ann. 
Power Station, Units 1 and 2). CU·76-22, 4 NRC 480 (1976). off'dsub 110m. Virgillia Ekctric and POlWr Co. v. 
NRC, 571 F.2d 1289, 1291 (4th Or. 1978). M[S)i\cnce ",garding issues oC major importance to licensing decisions 
is readily reached under the IlUlUtory phr.ase 'material false IlUtemc:nI'" North AIIJIQ. CU·76-22. supra, 4 NRC 
11489. 
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sue of importance in the license renewal proceeding, potential environmental 
contamination. The Staff concludes that the omitted information is capable of 
influencing a decision on the renewal of SFC's operating license. Because the 
Staff would consider the omitted information before reaching a decision on re­
newal, the omitted information is material to the renewal application. 

The NRC has construed section 186 of the Atomic Energy Act and the 
regulations implementing that statutory provision such that the term "material 
false statement" will only be applied to misstatements or omissions of material 
fact that are egregious because they are made with an intent to mislead the NRC. 
Statement of Consideration, "Completeness and Accuracy of Information," 52 
Fed. Reg. 49,362 (Dec. 31, 1987). As explained below, available evidence 
indicates that neither the omission of the SX sandwel1 data and the subfloor 
process monitor data from the August 29, 1990 renewal application, nor SFC's 
failure to supplement its application with this information, was done with an 
intent to deceive the NRC. Accordingly, the Staff cannot conclude that the 
omission of that information from the renewal application constitutes a material 
false statement. The omitted data do demonstrate uranium contamination under 
or around the SX building and MPB; however, SFC did notify the NRC of the 
fact of uranium contamination in the SX excavation pit on August 22, 1990, and 
beneath the MPB on September 14, 1990. Since SFC informed the NRC of the 
fact of contamination, the omission cannot be considered to have been the result 
of an intent to deceive the NRC about, or to conceal the fact of, contamination. 

License applicants have a continuing obligation to keep their applications ac­
curate and up to date. The Commission interprets NRC requirements concerning 
completeness and accuracy of information such that the failure to correct an 
unintentionally incomplete written submission, or failure to correct written in­
formation that raises questions about trustworthiness or commitment to safety, 
may be treated as violations. General Statement of Policy and Procedure for 
NRC Enforcement Actions, 10 C.F.R. Part 2, Appendix C, § VI. Materials li­
censees such as SFC submit an environmental report (ER) with any application 
for a license or renewal of a license. 10 C.F.R. § 51.60(a). By letter dated 
September 18, 1990, SFC informed the Staff of its intent to revise the ER 
submitted with the August 29, 1990 renewal application. Moreover, the Staff 
requested that SFC delay its update of the ER until the environmental character­
ization was complete and until the Staff's initial review of the license renewal 
application was complete. On January 10, 1992, SFC submitted a revised en­
vironmental report that incorporates the information from the facility environ­
mental investigation that was conducted at the site, including the SX sandwel1 
and MPB subfloor process monitoring data. Moreover, since SFC notified the 
Staff of uranium contamination in the SX excavation pit on August 22, 1990, 
and beneath the MPB on September 14, 1990, the delay in updating the ER with 
the monitoring data cannot be considered the result of an intent to mislead the 
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NRC. Accordingly, the Staff concluded that although SFC failed to supplement 
the SFC renewal application until January 10, 1992, there has been no intent to 
deceive the NRC, and thus the delay in supplementing the renewal application 
does not constitute a material false statement. 

Petitioners contend that because SFC began collecting the SX sandwell and 
MPB subfloor process monitoring data in 1976 and since SFC did not include 
those data in any SFC renewal application, including the August 1990 renewal 
application, SFC must have deliberately "suppressed" or withheld the data from 
the NRC. The Staff, however, based its conclusion of a management breakdown 
in part upon the determination, after extensive inspection and investigation of 
the August 1990 SX excavation pit contamination, that SFC managers who 
were aware of the monitoring data failed to aggressively pursue the apparent 
contamination suggested by those data because they failed to comprehend the 
significance of the data. (EA 91-067.) Accordingly, in the absence of new 
evidence, it cannot be concluded that the SFC withheld the SX sand well and 
MPB subfloor process monitoring data from any SFC renewal application with 
an intent to deceive the NRC about the presence of contamination. 

Although it cannot be concluded that SFC made any false affirmative state­
ments of material fact in its renewal applications, SFC's omission of the SX 
sandwell and MPB subfloor process monitor data rendered the renewal appli­
cations incomplete. Information supplied by an applicant to the Commission 
must be complete in all material respects. 10 C.F.R. §40.9(a). License renewal 
applicants are required to submit an ER, which must discuss "the impact of the 
proposed action on the environment" 10 C.F.R. §§40.3I(f) and 51.60(a). The 
ER must include not only information supporting the proposed action, but also 
"adverse information." 10 C.P.R. §§ 51.45(b)(I), (e). The omitted SX sandwell 
and subfloor process monitor data constitute "adverse information" regarding 
the impact of the proposed action on the environment. Because the Staff would 
consider that information before deciding whether to grant SFC's renewal ap­
plication, the license renewal applications are materially incomplete in violation 
of section 40.9(a). 

The NRC may revoke materials licenses in cases where the licensee makes a 
material false statement in the application. See All Chemical Isotope Enrichment, 
Inc., LBP-90-26, 32 NRC 30 (1990). As explained above, however, the Staff 
cannot conclude that SFC made any material false statement in its renewal 
applications. Accordingly, the Staff concludes that license revocation would 
be an excessively harsh and unwarranted remedy in this case, and denies the 
Petitioners' request to revoke SFC's operating license. A violation of NRC 
requirements, even a material false statement (which is not involved here), does 
not, in and of itself, warrant the extreme remedy of revocation. The choice of 
remedy rests within the sound discretion of the Commission, see Petition for 
Emergency and Remedial Action, CLI-78-6, 7 NRC 400, 405-06 (1978), and 
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Washington Public Power Supply System (WNP Nos. 4 and 5), 00-82-6, 15 
NRC 1761, 1766 0.9 (1982), based on factors such as the significance of the 
underlying violations and the effectiveness of the sanction in securing lasting 
corrective action. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power 
Plant, Unit 1), 00-84-8, 19 NRC 924, 933 (1984). 

Enforcement options other than revocation include a notice of violation. a 
civil penalty, or appropriate orders. In this case, the Staff has already"--ordered 
SFC to suspend operations based in part upon SFC's failure to promptly notify 
the NRC of contamination around and under the SX building and the MPB and 
SFC's failure to supply the SX sandwell and MPB subfloor process monitor data 
to the NRC. See "Order Modifying License (Effective Immediately) and Demand 
for Infoonation," EA 91-067 (October 3, 1991). Additionally, significant action 
has been taken regarding members of SFC management. See "Confirmatory 
Order Modifying License (Effective Immediately)," EA 91-196 (January 13, 
1992). Additionally, the Staff modified SFC's license to remove a manager from 
the supervision of NRC-regulated activities for 1 year and to require that for 2 
years thereafter, SFC shall not reassign that person to· the supervision of NRC­
regulated activities without providing 30 days' prior notice. See EA 91-067. 
Those actions were taken in response to a violation that involved withholding 
from an NRC inspector information concerning uranium contamination in the 
SX excavation pit. 

Even though significant enforcement action has been taken against SFC, the 
Staff proposes to issue a notice of violation against SFC for violating section 
40.9. 

B. Request for Formal Adjudicatory Hearing and Access to SFC 
Internal Documents Before Permitting Restart 

Petitioners request that before permitting restart, the Commission order a 
formal adjudicatory hearing to determine whether the SFC facility can be 
operated safely. Petitioners argue that the pending Subpart L renewal hearing 
is inadequate to address this issue because cross-examination of witnesses and 
discovery of SFC internal documents are necessary, but Subpart L prohibits 
discovery and provides only for limited oral presentations in lieu of a formal 
hearing. 10 C.F.R. §§ 2.1231, 2.1233. Although the Commission, in its 
discretion, could order such a hearing, there is no legal requirement in this 
case to conduct a formal adjudicatory hearing before restart is permitted. SFC 
argues that the Petitioners' request for a formal adjudicatory hearing prior to 
restart is, in essence, a legally impermissible attempt to litigate the sufficiency 
of NRC enforcement action in EA 91-067. There is no right to a hearing for 
the pmpose of challenging the sufficiency of past or contemplated enforcement 
actions, including orders to suspend. Bellotti v. NRC, 725 F.2d 1380, 1383 
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(D.C. Cit. 1983): Sequoyah Fuels Corp. (UF6 Production Facility), CLI-86-19, 
24 NRC 508,513-14 (1986): Public Service Co. of Indiana (Marble Hill Nuclear 
Generating Station, Units 1 and 2), CLI-80-10, 11 NRC 438, 441 (1980): and 
Houston Ughting and Power Co. (South Texas Project, Units 1 and 2), CLI-80-
32, 12 NRC 281,289 (1980). Nor is there a right to a hearing on the lifting of 
a suspension. Three Mile Island Alert, Inc. v. NRC, 771 F.2d 720, 729-30 (3d 
Cir. 1985), cert. denied, 475 U.S. 1082 (1986): Southern California Edison Co. 
(San Onofre Nuclear Generating Station, Unit I), CLI-85-10, 21 NRC 1569, 
IS7S n.7 (1985): Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power 
Plant, Units 1 and 2), CLI-84-5, 19 NRC 953, aJ]" d San Luis Obispo Mothers 
for Peace v. NRC, 751 F.2d 1287, 1314 (D.C. Cir. 1984), afJ'd on reh'g en 
banc, 789 F.2d 26 (D.C. Cir. 1986).5 10 C.F.R. § 2.1209(k). Therefore, the 
Staff does not believe that the Petitioners have provided a sufficient basis for 
any hearing or access to internal SFC documents. 

C. Petitioners Allege EA 91·067 Is Inadequate to Reasonably Ensure 
Safe Operation of the SFC Plant 

Petitioners contend that SFC has routinely violated safety procedures and put 
workers at significant risk over the past year despite oversight, that the violations 
are the same ones for which SFC was cited previously, and that this cycle will 
not be broken because (a) the fundamental causes of the management breakdown 
have not been identified and (b) SFC has hired the same consultants who were 
involved in two previous unsuccessful management studies, and who, therefore, 
are not sufficiently independent to be objective. 

1. Failure to Identify Fundamental Causes of Management Breakdown 

Petitioners contend that the Staff has never obtained a satisfactory answer to 
its questions concerning the fundamental causes of SFC's problems. Petitioners 
further contend that ·the Staff apparently plans to allow SFC to resume operations 
without identifying the source of its management problems. 

The November 1990 Demand stated that because the fundamental causes of 
SPC's failures could not be determined, the Commission required additional 
information to determine if there was reasonable assurance that the Licensee 
could properly manage its activities in accordance with the regulations and 
License No. SUB-I0lD. Accordingly, SFC was required to state whether it was 
willing to have an independent management appraisal conducted, which would 

5To the extcn1 lhat cIisc:oYe:y or SFC inlernal cIoc:umcn1s and eross-uamin.ation might be necclSsry to resolve 
qucslions within the scope or the renewal hcsring. the Commission', rules provide ror such an evcnwslity. 10 
C.FR. f 2.1209(k). 
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recommend necessary improvements in management controls and oversight. The 
appraisal report was to include the view of the independent organization as to 
causes of the deficiencies. The Staff further addressed the management problems 
in issuing EA 91-067. Section VITI of EA 91-067 required SFC to provide 
further information "to determine whether the Commission can have reasonable 
assurance that in the future the Licensee will conduct its activities in accordance 
with the Commission's requirements" and information to determine if certain 
managers ''will carry out the responsibilities and authorities assigned to their 
respective key position descriptions outlined in the license." 

The Staff review of the independent management assessment and SFC's re­
sponse was ongoing at the time EA 91-067 was issued; and at that time, the Staff 
had not yet completed the analysis of SFC's November 20, 1990 response to EA 
90-158. As noted in EA 91-067, neither the independent management assess­
ment nor SFC's response direcUy addressed the root causes for the deficiencies 
in SFC's management The management assessment report did identify goals for 
strengthening management systems and supporting a high level of safety and 
compliance with regulatory requirements. To achieve these goals, the report 
made specific recommendations in the areaS of communications, organization, 
training, policy, planning, management controls, human resources management, 
and regulatory relations. SFC responded to these recommendations by letters 
dated July 15 and November 7, 1991, agreeing to implement the majority of the 
recommendations. Nevertheless, the Staff concluded that the independent man­
agement assessment report did not address the root cause of SFC's deficiencies 
and failed to clearly establish whether the recommended actions were sufficient 
to correct SFC's problems. (Inspection Report 91-17.) 

Because SFC's new president was dissatisfied with the 1991 SFC responses, 
in January 1992, SFC provided a revised program of objectives developed 
by the current management team to supplement its ,1991 responses to the 
management assessment. During the January 1992 team inspection, the SFC 
president informed the NRC Staff that he believed that the corrective measures 
previously planned by SFC failed to fully address the underlying weaknesses in 
the organization. In its January 3, 1992 letter, SFC identified what it believes 
to be the fundamental causes of SFC's problems. First, a strong nuclear safety 
and regulatory compliance culture had not been instilled throughout the SFC 
organization. Second, a disciplined/forma] management process had not becn 
implemented throughout the organization. To reach these conclusions, SFC 
relied upon an evaluation of the events that occurred during 1990 and 1991 and a 
review of contributing factors identified by two SFC consultants. As contributing 
factors, SFC identified the particular background and experience of SFC senior 
managers, weaknesses in organizational structure, insufficient sensitivity to 
radiological aspects of SFC's activities, and inadequate communications both 
internally and with the NRC. 
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As part of the January 1992 team inspection, the inspection team reviewed 
SFC's proposed programs for improving managerial effectiveness (as described 
in the January 3, 1992 "Sequoyah Fuels Corporation Plan for Achieving and 
Maintaining High Performance Standards" or Plan) and SFC's evaluation of 
root causes of the deficiencies and programmatic weaknesses identified in the 
1990 Demand and the 1991 Order. The Plan identifies eight objectives that 
SFC believes are the principal elements of an effective management process. 
Many of the recommendations from the independent management assessment 
are incorporated into these objectives. These objectives are: (1) selection of 
qualified managers with demonstrated records of success; (2) establishment and 
communication of SFC's corporate mission, goals, and strategies; (3) establish­
ment and communication of SFC management's policies and expectations; (4) 
improving effectiveness of procedures; (5) provision of adequate staffing and ef­
fective training; (6) strengthening of programs for identification and correction 
of problems to prevent recurrence; (7) establishment and use of performance 
indicators to assess the effectiveness of performance; and (8) provision of feed­
back on performance to the SFC organization and individuals. 

Although SFC planned to implement some of the Plan objectives prior to 
any restart authorization (procedures and training requirements captured under 
the 1991 Order), the majority were viewed as long-term corrective measures to 
be implemented over the next 1 to 2 years. Some of the specific actions that 
SFC has taken or plans to take to achieve these objectives include the following: 
SFC has replaced all of the individuals specified in the Demand and has put 
in place a new management team. SFC has made organizational changes that 
will allow the Health and Safety Manager to focus on issues of industrial and 
radiological safety. SFC has also hired management consultants to assess SFC's 
improvements. 

SFC is also developing a Business Plan to help institutionalize its plans and 
actions to ensure strong nuclear safety and regulatory compliance. The Plan 
will have both annual and long-term objectives. Additionally. SFC has estab­
lished a corporate policy that "employees will perform as nuclear professionals 
who are operating a nuclear facility." To communicate its expectations, SFC 
holds weekly meetings at various organization levels. Approximately every 4 
months, the SFC president plans to meet with all employees to communicate 
SFC standards and expectations. The president also periodically issues written 
updates informing employees of the plant status and discussing management 
expectations. The training program now incorporates references to management 
expectations. SFC is also implementing a Conduct of Operations Program. The 
objective of the program is to achieve a high level of performance and account­
ability throughout SFC's organization to ensure that activities are conducted in 
a manner that protects the environment, the health and safety of workers, and 
the health and safety of the public. The scope of the program encompasses all 
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aspects of operations and management systems. The program holds personnel 
accountable for their performance. 

In September 1991, SFC implemented a Procedure Improvement Program to 
upgrade those operating procedures important to safe operation of the plant The 
program was developed in response to NRC concerns regarding the adequacy 
of SFC's operating procedures. The program is a two-phase effort For the first 
phase, SFC listed twenty-three procedures that would be reviewed in the short 
term and serve as a pilot program. The second phase, a long-term project, will 
upgrade the remaining procedures. SFC continued the project after the October 
1991 Order was is~ued. By the time of the January 1992 team inspection, 
SFC had upgraded twenty of the twenty-three procedures in Phase I and was 
reviewing the other three. The program is designed to develop consistent 
standards for format, style, and content; improve clarity; incorporate additional 
detailed instructions and guidance; incorporate cautions, warnings, and work 
permit requirements; incorporate the need for special tools and equipment; 
correct errors; highlight important performance standards; and identify activities 
that should be governed by a procedure. 

In the area of staffing, SFC has added several positions. The health physics 
staff has been increased to include a second health physics supervisor and a staff 
health physicist, as well as hiring consultants to assist with the program. SFC 
has added a waste management manager, a human resources manager, a QA 
engineer, and a licensing engineer, as well as consultants to assist with various 
programs. SFC also plans to conduct an organizational functional evaluation 
to analyze staffing levels. Although the project is in the developmental stage, 
the human resources manager and the controller are to complete the evaluation 
of the health and safety, quality assurance, nuclear licensing, environment, and 
operations departments by June 1992. 

SFC has provided training on contamination control to operations, mainte­
nance, and health and safety personnel. Health and safety technicians have re­
ceived 120 hours of training on health physics principles and practices. Training 
on industrial safety and hygiene is planned. Employees utilizing revised proce­
dures have been trained on those revised procedures. SFC intends to implement 
a number of improvements to provide a more structured training program for all 
elements of the organization. SFC has reorganized its training department so all 
training activities will be conducted under the direction and supervision of the 
human resources department As part of the January team inspection, the team 
reviewed the effectiveness of SFC's training for operators and health and safety 
technicians. The inspectors concluded that the workers appeared adequately 
trained on the revised procedures. The team also concluded that SFC's training 
for its permanent health and safety technicians was thorough. 

The Staff has concluded that the responses and actions required by the 1990 
Demand have been satisfactorily addressed by SFC. Complete implementation 
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of the program would result in substantially improved management of licensed 
operations and satisfy the NRC's concerns. The inspection team found that 
although a number of improvements had been implemented or were in the 
planning stages, SFC's proposed plan for improvement represents long-term 
corrective measures that will require future review to determine whether they 
are effectively implemented and sustained. The inspection team did identify the 
following three concerns that SFC had to address prior to a restart authorization. 

rU'St, the Staff was concerned about the adequacy of the health-and-safety 
technician staffing. The concern was primarily focused on the number of 
permanent positions. SFC has established twenty-two positions of which twelve 
are staffed. Contract technicians augment the staff and will be phased out as 
permanent positions are filled by trained SFC employees. SFC has also added a 
second health-and-safety supervisor position and hired a staff health physicist. 

The second concern involves the corrective measures taken to improve 
management's sensitivity to regulatory concerns. Specifically, the reaction to 
the identification of contaminated articles located in unrestricted areas raised 
questions as to why SFC's staff failed to adhere to policies regarding internal 
notification to management, and failed to promptly control or restrict the 
area. SFC performed a root-cause analysis and determined that the root 
cause was significant and rapid change in the work environment. Contributing 
causes were inadequate job turnover and plans for surveys in unrestricted 
areas. SFC has since issued a new procedure on contamination control, and 
a temporary procedure was issued to provide guidance for actions to be taken 
when contamination is identified in unrestricted areas. For performing surveys 
in unrestricted areas, SFC has developed a plan that specifies the responsibilities 
of individuals, provides for prioritization, identifies applicable procedures and 
regulations, and establishes contamination trigger levels. 

The third concern is the need for an additional level of oversight of licensed 
operations during development and implementation of long-term corrective 
programs. In its March 13, 1992 response, SFC provided additional information 
regarding the interim management oversight measures. SFC is implementing a 
rnanager-on-shift program during restart and for at least 30 days after restart. 
SFC is utilizing senior experienced consultants prior to, during, and after 
restart to deal with ongoing maintenance and operations activities, root-cause 
analysis, performance indicators, and regulatory compliance self-assessment. 
The Sequoyah Oversight Team will implement a restart program that focuses 
on critical procedures and activities. SFC senior management will conduct 
monthly inspections for at least 6 months. New procedures for deficiency 
reports and corrective action requests are being implemented so as to involve 
all SFC personnel. SFC has also adopted interdepartmental reviews prior to 
new activities, prestartup checklists, revised procedures, frequent management 
visits to work areas, improvements to the QA program, management meetings 
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with the workforce to reinforce goals and expectations, improved commiunent 
tracking systems, annual external audits, and use of technology consultants. 

Section VI, item B, of EA 91-067 ordered SFC to perform an in-depth re­
view of the administrative control and implementing procedures in the health 
and safety and environmental programs. Petitioners infer that the submission of 
a plan to review procedures in the health and safety and environmental programs 
is all SFC must do prior to resumption of licensed activities. However, the plan 
required some implementation prior to resumption of licensed activities. Imple­
mentation of the plan involves hiring outside individuals to review procedures 
to ensure that instructions are clear, current, and technically adequate; revising 
the inadequate procedures; and providing training on the new and revised pro­
cedures. The plan itself just lists the procedures to be reviewed and provides 
justification for the time frame for review, i.e., before or after restart. Moreover, 
NRC Staff approval is required prior to restart. The Staff concluded that SFC 
has satisfied the explicit requirements of item B of section VI of the Order. 
(Inspection Report 91-17.) 

Petitioners state that revamping procedures will not address the organizational 
and attitudinal problems discussed in EA 90-158 and EA 91-067. It is correct 
that changes to procedures alone will not address these other issues. However, 
SFC has taken other steps, discussed above, to directly address these issues. 
SFC has in place new management in key positions, including the president. 
SFC has also hired additional staff in the areas of health physics, training, and 
regulatory affairs. SFC is implementing the management controls recommended 
in the independent management assessment, in the independent review of the 
August 1990 events, and in SFC's January 3, 1992 letter. SFC is implementing a 
manager-on-shift program to provide additional oversight to ensure compliance. 
SFC has also initiated a Conduct of Operations program that is designed to 
change the cultural problems by making individual employees responsible for 
their actions. 

The changes being implemented by SFC appear to be effective. Workers 
have demonstrated the ability to perform activities in accordance with the 
improved procedures. Additionally, workers have demonstrated sensitivity to 
SFC management expectations and standards for health physics practices and 
have initiated efforts to prevent and correct work practices that did not meet 
these standards. The Petitioners have not presented any new information to 
indicate that SFC will not be able to operate the facility safely. 

2. Lack 0/ Independence by Proposed Consultants 

Petitioners request that SFC be required to obtain a "truly" independent audit 
of its management and operations. Petitioners allege that SFC has obtained 
several evaluations of its management and operations by the same group of 
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people, and that since these individuals have a long-standing relationship with 
SFC, their objectivity is compromised because they have a vested interest in 
affirming their previous conclusions. Petitioners cite as examples the use of Dr. 
James Buckham, PLG, Mr. Henry Morton, and Dr. B. John Garrick. 

Petitioners object to the use of Dr. James Buckham to conduct an inde­
pendent critique of SFC's response to the August 1990 event because of his 
association with PLG. Dr. Buckham's conduct of the independent critique does 
not present reason for concern that the report might be biased. In fact, Dr. 
Buckham's review concluded that there were problems with SFC's response 
to the August 1990 events, and he made recommendations for improvement in 
SFC's programs, including a recommendation for root-cause analysis, changes 
in reporting of incidents, and improved communications. The Petitioner does 
not demonstrate that the report could be biased or why, but merely asserts that 
Dr. Buckham's association with PLG must severely taint the independence of 
his review. 

Petitioners object to the use of PLG to provide the oversight required by EA 
90-158 because PLG provided the oversight after the 1986 uranium hexafluoride 
cylinder rupture. SFC selected PLG to provide the oversight required by EA 90-
158 partly because of the company's familiarity with the SFC facility. The NRC 
agreed to the use of PLG for the independent oversight. The oversight team was 
intended to provide additional assurance that NRC regulatory requirements were 
being satisfied during operation of the facility while management deficiencies 
and weaknesses were being addressed. PLG only provided surveillance over 
SFC activities; PLG did not conduct any management studies as part of its 
oversight function. As part of the January 1992 team inspection, the NRC Staff 
reviewed the oversight team's activities. The NRC Staff concluded that although 
the oversight team may not have fully communicated its concerns in the daily 
and weekly reports, in general, the oversight team did fulfill the oversight role 
as described in the 1990 Demand. 

Petitioners question the use of Mr. Henry Morton to head the review of 
the health and safety and environmental programs.6 Petitioners assert that Mr. 
Morton participated in both PLG's 1986 post-accident review and the oversight 
required by EA 90-158, and participated in the independent management assess­
ment in 1991. Mr. Morton was a participant in the oversight provided after the 
1986 accident He was not, however, a participant in the 1991 oversight by PLG. 
He was listed as a potential member for that oversight team but in fact did not 
serve in that function. SFC proposed Morton and Polter to conduct the indepen-

6NACE objected CormaUy 10 Ihe ,election DC Mr. Morton Cor Ihe prognm review. Letter from Diane Curran. 
anomcy Cor NACE. to Robert D. Martin. NRC (November 4. 1991). NRC concluded Ihat Mr. Morton', 
participation in Ihe PLO oversight al\cr Ihe 1986 accident did not disqualify him Crom conducting Ihe program 
review. Letter Cran Robert D. Martin, NRC. 10 Diane Curran (November'rl. 1991). 
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dent management appraisal required by EA 90-158. NRC approval of Morton 
and Potter was contingent on Dr. Bernard Keys being a primary participant 
because of his expertise in management and the need to include management 
issues in the appraisal. The management appraisal did not include a technical 
appraisal of the health and safety and environmental programs. However, in the 
December 18, 1990 letter, SFC did state its intention to have Morton and Pot­
ter conduct a technical appraisal after completion of the management appraisal. 
Mr. Morton had already initiated the still-pending technical appraisal before the 
October 3, 1991 Demand and Order. 

Petitioners assert that Mr. Morton participated in reviews that reported 
approvingly of SFC's operations, and that these conclusions were later proven 
to be incorrect by SFC's mismanagement and environmental contamination. 
Petitioners assert that the independent management assessment, conducted by 
Morton and Potter, gave SFC a positive bill of health less than 5 months before 
the plant was ordered shut down. The May IS, 1991 management appraisal 
report, however, did not give SFC a clean bill of health. The report stated that 
SFC now has the organizational units in place that are needed to operate at a 
high level of compliance with NRC requirements. The report identified fifteen 
goals for strengthening management systems and supporting a high level of 
safety and compliance with regulatory requirements. The report presented forty­
seven recommendations to accomplish these goals. Areas needing improvement 
included policy, planning, communications, organization, management controls, 
human resources management, training, and regulatory relations. 

Petitioners object to SFC hiring Mr. Morton as the project manager overseeing 
the program review in the health and safety and environmental programs because 
Mr. Morton has an alleged vested interest in affirming his prior conclusions that 
SFC's operations are adequate. As explained above, the 1991 management 
appraisal did not conclude that there were no deficiencies in SFC operations or 
that those deficiencies played no role in poor performance. Petitioners have not 
established that because of Mr. Morton'S past association with SFC that Mr. 
Morton's review of the health and safety and environmental programs would 
be biased. Moreover, Mr. Morton has a highly qualified group of individuals 
working with him on the procedure review. All reviewers have been approved 
by the NRC Staff. The NRC Staff has evaluated the adequacy of the health 
and safety and environmental reviews that were required to be completed prior 
to restart and concluded that those reviews satisfied EA 91-067. (Inspection 
Report 91-17.) Further independent review beyond completing the procedure 
review is not warranted. 

Petitioners also disagree with the selection of Dr. B. John Garrick to head 
SFC's Readiness Review Committee. The Readiness Review Committee was 
chartered to review SFC's compliance with the Order and to advise SFC's 
president on the general readiness of the facUity to commence oPerations. The 
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Commiuee was not required by EA 91-067 but represented an additional action 
that SFC took to provide assurance that the facility was ready for restart. 

Petitioners assert that unless SOC obtains an independent assessment of its 
opemtions and management, the company wiII not cure those deficiencies. 
In fact, SOC obtained independent reviews of its progmms as required by 
EA 90-158 and EA 91-067. The Staff was satisfied that those reviews were 
adequate to allow restart, and concluded that, with the exception of continued 
oversight by the independent oversight team, additional independent reviews 
are unnecessary. Petitioners have not provided any information that changes 
that conclusion. Accordingly, Petitioners' request for further independent 
assessments of opemtions and management is denied. 

D. Petitioners' Request That SFC Be Held to Its Commitment to 
Operate Sarely by Completing All Changes to Management and 
Operations Berore Restart 

Petitioners request that all changes to management and procedures necessary 
to ensure safe opemtion of the facility be completed prior to restart. The Staff 
agreed and, before authorizing restart, determined that such necessary changes 
had been completed. Petitioners cite SFC's quality assumnce (QA) progmm 
and performance as an example of SFC's past failure to keep its commitments. 
Specifically, SOC was cited for failure to audit its preventive maintenance and 
maintenance surveillance progmms. (Inspection Report 91-04.) 

As indicated in Inspection Reports 91-04 and 91-16, the Staff is concerned 
about SOC's QA progmm, which is why QA procedures were added to the 
procedure review effort required by the Order. SOC's QA progmm previously 
consisted of periodic reviews of opemting activities. to determine proceduml 
adherence, which were conducted by a full-time employee assigned to complete 
the audits and corresponding reports. Progmm weaknesses included insufficient 
staffing and the limited scope of the progmm in that it did not include functional 
areas other than opemtions. Audits were compliance-oriented with respect to 
procedures, rather than progmmmatic reviews, and failed to evaluate activities 
not governed by procedures. SFC identified the need for progmm improvements, 
including the following: 

(1) enhancement of the QA engineer's qualifications to that of an Ameri­
can National Standards Institute certified Lead Auditor and increasing 
the QA staffing with personnel having disciplines in the areas rou­
tinely audited. SFC also intends to train the QA engineer and other 
staff members in root-cause analysis methodology; 

(2) evaluation of QA progmms at other facilities to determine standards 
that may be useful at SFC and use of this experience to revise the 
QA progmm; 
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(3) development of clear definition for QA-identified items to facilitate 
identification of those audit items of greatest importance; and 

(4) revision of the existing QA procedures to include programmatic au­
dits; establish qualifications of QA auditors; define audit methodology 
and the issuance, tracking, closing, and trending of audit items; and 
clarify the use of contracted auditors in the QA program. 

SFC also intends to include the QA program in annual audits performed by 
General Atomics, SFC's parent corporation. In order to improve the identifi­
cation of operations lacking formal procedures, missed procedure deficiencies, 
and conditions not authorized in the license, SFC developed and implemented 
additional audit criteria and guidance for procedural audits and weckly facility 
walk-through inspections performed by the QA engineer. 

The Staff has reviewed SFC's QA plans and the interim measures to be taken 
while the QA program is being revised. The interim measures are acceptable. 
A final determination on the QA program will not occur until after SFC has 
completely implemented the revised program. 

Petitioners allege that SFC has repeatedly contaminated the site and put 
workers at unnecessary risk and that the site has become grossly polluted with 
uranium and other chemicals. While SFC has exhibited poor contamination 
control practices in the past, which resulted in the environmental contamination 
problems of today, SFC is currently taking satisfactory actions to prevent further 
contamination. SFC has taken or has planned actions to further minimize the 
source of contamination (i.e., the sump/floor inspection program and relocation 
of the laundry) and has initiated actions to remedy existing contamination (i.e., 
recovery wells and trenches, removal and consolidation of soil, and pond 2 
remediation). Additionally, although some workers have been contaminated, 
records indicate that no overexposures have occurred. SFC has addressed the 
need to include contract workers in the bioassay program. 

Before authorizing restart, the Staff evaluated the July 1991 FEI report and 
other data and concluded that existing contamination was not so extensive or so 
great that it should prevent restart Nonetheless, environmental contamination 
associated with SFC operations is an issue related to license renewal. The 
Staff's authorization of restart was made without prejudice to resolution of 
environmental issues in the pending license renewal proceeding. Petitioners 
are a party to that procecding and have set forth areas of concern regarding 
environmental contamination to be addressed in that proceeding. 

In summary, SFC completed all pre-restart reviews and is continuing the 
reviews designated for after restart, as required by EA 91-067, and has put 
an acceptable management in place, as well as the necessary management 
controls to ensure safe operation. SFC not only satisfied EA 91-067 but 
went beyond what was required. SFC removed certain individuals, h.ired 
additional staff, implemented a readiness review committee, implemented the 
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conduct of operations, and continued the procedure performance improvement 
program. The Staff concludes that SFC identified the fundamental cause of 
its previous management weaknesses. SFC is implementing its plan to correct 
the problems at the facility. Upon completion, SFC should have in place the 
programs necessary to ensure that high performance standards are achieved and 
maintained. The Staff has determined that there is reasonable assurance that 
SFC can operate the plant in accordance with regulations and its license. The 
Petitioners have not presented any new information that was not considered 
before authorizing SFC's restart or which demonstrates that SFC cannot operate 
the facility safely. Accordingly, the Staff concluded that all changes necessary 
before SFC could resume operations had in fact been made, and thus restart was 
authorized by letter dated April 16, 1992. 

E. Request for Federal Register Notice 

The Petitioners have also requested that if and when restart is permitted, the 
Commission direct the Staff to provide notice in the Federal Register of all 
proposed amendments to the SFC license. Their request is based on the absence 
of ready means by which petitioners and members of the public may be informed 
of such matters. There is no legal requirement to give notice of a materials 
licensing action. Kerr-McGee Corp. (West Chicago Rare Earths Facility), CLI-
82-2, 15 NRC 232,245 (1982), aff'd sub nom. City of West Chicago v. NRC, 701 
F.2d 632 (7th Cir. 1983). Moreover, as a matter of long-standing practice, the 
NRC does not notice by publication in the Federal Register the approximately 
5000 materials licensing actions it considers each year, unless the subject of the 
amendment is considered significant See Statement of Consideration, "Informal 
Hearing Procedures for Materials Licensing Adjudications." 54 Fed. Reg. 8269 
(Feb. 28, 1989). Petitioners have presented no reason to change this long­
standing practice with respect to any future SFC license amendment applications. 
Should the Staff conclude that any 3FC license amendment application is 
significant, a notice will be published in the Federal Register. See 10 C.F.R. 
§ 2.105(a)(9). In any event, the NRC places all amendment requests, as well as 
other correspondence, in both the Public Document Room and the Local Public 
Document Room (LPDR). The LPDR is located at the Stanley Thbbs Memorial 
Library, 101 E. Cherokee Street, Sallisaw, Oklahoma. Interested members of the 
public, therefore, have a ready means of learning about license amendments. In 
light of the ongoing proceeding in connection with the license renewal, however, 
the Staff does agree to notice all license amendment applications, regardless of 
significance, in the Federal Register until the Staff takes final action on SFC's 
license renewal application. 
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IV. CONCLUSION 

The institution of proceedings pursuant to 10 C.P.R. § 2.202 is appropriate 
only where substantial health and safety issues have been raised. See Consol­
idated Edison Co. of New York (Indian Point, Units I, 2, and 3), CLI-75-8, 
2 NRC 173. 175-76 (1975); Washington Public Power Supply System (wpPSS 
Nuclear Project No.2). 00-84-7.19 NRC 899. 923 (1984). This is the standard 
that I have applied to determine whether the action requested by Petitioners. or 
additional enforcement action, is warranted. 

For the reasons discussed above, there is no basis for taking the actions 
requested by the Petitioners. The Staff carefully reviewed its enforcement 
actions and concluded that they were adequate to address SFC's deficiencies. 
The health and safety concerns regarding contamination at the SFC site raised 
by the Petitioners have either been resolved through prior enforcement actions 
or will be addressed in the pending license renewal proceeding. No substantial 
health and safety concern warranting action has been raised by the Petitioners. 
Accordingly. the Petitioners' specific requests pursuant to section 2.206 for 
license revocation, for a formal adjudicatory hearing before restart of SFC 
opemtions, and for additional independent management and program reviews 
are denied. Although the Petitioners' request for revocation because of alleged 
material false statements in the August 29, 1990 renewaJ application is denied, 
a Notice of Violation will be issued citing SFC for providing inaccurate and 
incomplete information in violation of section 40.9. In addition, the Petition 
is granted insofar as the Staff agrees to publish in the Federal Register notice 
of all SFC license amendment applications until the Staff takes final action 
on the renewal application. As provided by 10 C.P.R. § 2.206(c), a copy 
of this Decision will be filed with the Secretary of the Commission for the 
Commission's review. The Decision will become the final action of the 
Commission twenty-five (25) days after issuance unless the Commission on its 
own motion institutes review of the Decision within that time. 

Dated at Rockville, Maryland, 
this 8th day of June 1992. 
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ENFORCEMENT AC1l0N; ORDER; Docket No. 3G-3087G-OM (Byproduct Material License); 

CU-92-5, 35 NRC 83 (1992) 
GEORGIA POWER COMPANY, et at. 

OPERATING UCENSE AMBNDMBNI'; MEMORANDUM AND ORDER; Docket Nos. 50-424-0LA. 
50-425-0LA; CU-92-3, 35 NRC 63 (1992) 

JOSE A. RUlZ CARLO 
ENFORCEMENT AC1l0N; MEMORANDUM AND ORDER (Approving Seulc:mcnt Ag=menl and 

Tcnninating Proc:ccding); Docket No. mG-20541-0M (ASUJP No. 92-658-04-0M) (Byproduct 
Material License No. 52-2l35G-Ol) (EA 91-171); UJP-92-5, 35 NRC 128 (1992) 
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CASE NAME INDEX 

LAFAYETIE CUNIC 
MODIFICATION ORDER: MEMORANDUM AND ORDER (Approving Settlement Ag=ment and 

Tenninating Proceeding); Docket No. 030-13204-0M (ASLBP No. 92-6SS.OJ-0M) (Order Modifying 
Byproduct Material License No. 21-00864-02) (EA 91-130); LBP-92-13, 3S NRC 199 (1992) 

LONG ISLAND UGlITlNG COMPANY 
DECOMMISSIONING; ORDER; Docket No. 5O-322-DCOM (ASllJP No. 92-660-01-DCOM); 

LBP·92-1S, 3S NRC 209 (1992) 
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER; Docket No. S0-322-0LA-3 

(License Transfer); CU·924, 3S NRC 69 (1992) 
OPERATING UCENSE AMENDMENT; ORDER; Docket No. 50-322-0LA-3 (ASllJP No. 

91-642-10-0LA-3) (License Transfer): LBP·92·14, 3S NRC '1fJ7 (1992) 
LOUISIANA ENERGY SERVICES, L.P. 

MATERIALS UCENSE; MEMORANDUM AND ORDER; Docket No. 70-3070-ML; CU-92-7, 35 NRC 
93 (1992) 

MIDWEST INSPECTION SERVICE, LID. 
ENFORCEMENT ACTION: MEMORANDUM AND ORDER (Tenninating Proceeding): Docket No. 

30-10749-CivP&OM (ASLBP Nos. 91-649-04-CivP, 92-6S2-01·0M) (Byproduct Material License No. 
48-16296-01) (EA 90-152, 90-085); LBP-92-9, 35 NRC 189 (1992) 

NEW YORK POWER AUTIIORITY 
ENFORCEMENT ACTION; MEMORANDUM AND ORDER (Terminating FitzPatrick Proceeding); 

Docket No. 50-333-0M (ASLBP No. 91-64S-02-0M) (Facility Operating License No. DPR-S9) (EA 
91·0S3): LBP-92-1, 35 NRC 11 (1992) 

01110 EDISON COMPANY 
ANTITRUST: ORDER: Docket Nos. S0-44O-A, SO-346-A (Suspension of Antitrust Conditions): 

CU-92-6, 35 NRC 86 (1992) 
PATRICK K.C. CIIUN, M.D. 

ENFORCEMENT ACTION; ORDER (Approving Settlement Ag=ment and Tcnninating Proceeding): 
Docket No. 30-31570-EA (ASLBP No. 92-6S7-02·EA) (Materials License No. 35-27026-01): 
LBP·92-12, 35 NRC 195 (1992) 

PIPING SPECIAUSTS. INC. 
ENFORCEMENT ACTION; MEMORANDUM AND ORDER (Subpoenas: Issuance, Explanation, 

and Related Maucrs); Docket No. 030-29626-0M (ASLBP No. 92-6S3-02-0M) (Byproduct Material 
License No. 24-24826-01) (EA 91·136) (License Suspension); LBP-92-7, 3S NRC 163 (1992) 

PUBUC SERVICE COMPANY OF NEW HAMPSHIRE, et at 
OPERATING UCENSE; DECISION; Docket Nos. S0-443·01.. 50-444-0L (Offsitc Emergency Planning 

Issues); CU·92·8, 35 NRC 14S (1992) 
SACRAMENTO MUNICIPAL UTIIIrY DISTRICT 

OPERATING UCENSE AMENDMENT: MEMORANDUM AND ORDER; Docket No. 50-312·0LA 
(Possession-Only License); CU·92·2, 35 NRC 47 (1992) 

SAFETY uGirr CORPORATION, et at 
ENFORCEMENT ACTION; MEMORANDUM AND ORDER; Docket Nos. 030-0S980, 030-05982, 

030-0833S, 030-08444; CU·92·9, 3S NRC IS6 (1992) 
MATERIALS UCENSE; ORDER; Docket Nos. 030-0S980-ML&MLo2, 030-0S982-ML&MLo2 (ASLBP 

Nos. 92·659·01·Ml., 92-664-02-MLo2) (License Renewal Denials); LBP·92-13A, 3S NRC 2as (1992) 
MODIFICATION ORDER; ORDER (Ruling on Licensees' Motion to Canpcl Deposition Discovery 

fran the NRC Staff); Docket Nos. 030-0S980, 030-05981, 030-05982, 030-08335, 030-08444 (ASLBP 
Nos. 89-S90-01-OM, 90-598.01-OM·2); LBP-92-3A, 3S NRC 11 0 (1992) 

SEQUOYAII FUELS CORPORATION 
REQUEST IUR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. §2206; Docket No. 40-8027; 

00-92·2, 35 NRC 211 (1992); 00-92·3, 35 NRC 236 (1992) 
TEXAS UTIUTIES ELECTRIC COMPANY 

OPERATING UCENSE AND CONSTRUCTION PERMIT AMENDMENT; MEMORANDUM AND 
ORDER; Docket Nos. 50-44S-OL&CPA, 50-446-0L: CU·92·I, 35 NRC 1 (1992) 
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LEGAL CITATIONS INDEX 
CASES 

Air Courier Con!. v. Postal Worken, _ U.S. _ 112 1.. Ed. 2d 1125, 1134 (1991) 
injury-in-Cact and zonc-or-intcn:sts IestS Cor standing to intervene; LBP-92-8, 35 NRC 172, 179 

(1992) 
All O!emical Isotope EnrichmClU, Inc., LBP-9()'26, 32 NRC 30 (1990) 

revocation oC materials lic:cnsc because oC matcrla1 Calse ltalcmcnt; DD-92-3, 35 NRC 247 (1992) 
Allen v. Wright. 468 U.S. 737, 759 n.24 (1984) 

redrcssability ana1ysis Cor injury in Cact where rcqucstcd re1ief is CCUltiat oC putatively illegal 
cmduct; LBP-92-4, 35 NRC 121 (1992) 

Andenon v. Uberty Lobby, Inc., 4n U.S. 242. 249-50 (1986) 
evidentiary standud Cor avoiding IIlmmIry disposition; CU-92-8, 35 NRC 154 (1992) 

Association oC Data Processing Service Organizations, Inc_ v. Camp, 397 U.S. 150 (1970) 
zone.oC-int=sts test Cor standing to intervene; LBP-92-8, 35 NRC 179 (1992) 

Association DC Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 150, 151 (1970) 
components DC injury in Cact; LBP-92-4, 35 NRC 120 (1992) 

Babbitt v. United Farm Worken Nat'l Union, 442 U.S. 289, 298 (1979) 
lhewing necessary to demonstrate injury in Cact; LBP-92-4, 35 NRC 121 (1992) 

Banken Trust Co. v. BeIhlehem Steel Corp., 761 F.2d 943, 950 (3d cu. 1985) 
applicability or "law DC thc casc" doctrine to decided questions; CU-92-9, 35 NRC 160 (1992) 

Bellotti v. NRC, 72S F.2d 1380, 1383 (D.c. CU. 1983) 
hcarlng rights to challengc .ufficiency or enforcement actims; DD-92-3, 35 NRC 248-49 (1992) 

BPI v. AEC, 502 F.2d 424, 428 (D.c. CU. 1974) 
.cope oC intervention rights under Atomic EnClXY Act; LBP-92-4, 35 NRC 124 (1992) 

Capitsl Legal Foundation v. Commodity Credit Corp., 711 F.2d 253, 255-57, 259-60 (D.c. Cir. 1983) 
nexUl principlc Cor .tanding in procedural injury cues; LBP-92-4, 35 NRC 12A-2S (1992) 

City or Los Angeles v. National Highway Tnfrlc Safety Administration, 912 F.2d 478, 495-98 (D.c. Cir. 
1991) 

intcrCcrcnce with an organization'. informational purposes II basis Cor .tanding to intervene; 
CU-92-2, 35 NRC 59 (1992) 

Ccvc1and Electric IDuminaling Co. (Perry Nuclear Power Plant, Unit I), LBP-92-4, 35 NRC 114 (1992) 
.cope oC licensing boud consideration DC injury-in-CaCl alJegatims; LBP-92-8, 35 NRC 173 n. 7 

(1992) 
Ccvc1and Electric IDuminaling Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-706, 16 NRC 

1754, 17S7 (1982) 
expansion oC issues II cause Cor interlocutory review; CU-92-9, 35 NRC 159 (1992) 

Ccvc1and Electric IDuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC 64, 
69 (1986) 

conlent or appc11atc brief.; CU-92-3, 35 NRC 67 (1992) 
Competitive Enterprise Institute v. National Highway Tnffic Safety Administration, 901 F.2d 107 (D.c. 

Cir. 1990) 
intcrCercnc:e with an organization'. informational purposes as basis Cor .tanding to intervene; 

CU-92-2,35 NRC 59 (1992) 
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Consolidalcd Edison Co. of New Yedt (Indian Paint, UnilS 1,2, and 3). AUJJ-3M, 3 NRC I, 6 (1976) 
weight &iva! 10 Staff evidence in adjudicalory proceedinv. CU-92-6, 3S NRC II, 91 (1992) 

Consolidalcd Edison Co. of New Yedt (Indian Point, UnilS I, 2, and 3). CU-7501, 2 NRC 173, 17S-76 
(197S) 

Slandard for instilUtien or show-cause ProceedinIS; DOo92-I, 3S NRC 144 (1992); DOo92-2, 3S NRC 
234 (1992); DOo92-3, 3S NRC 260 (1992) .' 

Consumcn Power Co. (Midland Plant, UnilS 1 and 2). CU-76-19, 4 NRC 474, 47S a.l (1976) 
pending judicial challenges u basis for stay of NRC proceedings; CU-92-4, 3S NRC 7S (1992) 

Consumers Power Co. (Palisades NlIClcar Power Facility), CU-12-18, 16 NRC 50,51 (1982) 
vacatien of clccisien en moocncss grounds; CU-92-S, 3S NRC 84 (1992) 

DcUums v. NRC, 863 F.2d 968, 971 (D.c. Cr. 1988) 
COrpoRlC citizen inIcrcst u basis for llanding 10 inlcrvcnc; LBP-92-I, 3S NRC 174 (1992) 
ahowing n:quUed 10 dcmonstralC injury in flct; LBP-92-I, 3S NRC 173 (1992) 

Duke Powa' Co. (Pctkins Nuclear Slation, Units I, 2, and 3), AUJJ-61S, 12 NRC 350. 352 (1980) 
unfamiliarily wiIh procedural rules u cause for failure 10 file appcllile lnid; aJ-92-3, 35 NRC 66 

(1992) 
Easlman Kodak Co. v. Soulhcra Pboto Materials Co., 273 U.s_ 359 (1927) 

ailCS approprlalC Cor IIIongc or Ihorium byproducts; LBP-92-I, 35 NRC 177 (1992) . 
Edlow InlCmaticnal Co. (Agenl Cor !he Gavcmmcnt or India en Applicatien 10 Export Special NlIC!ear 

Material). CU-76-6. 3 NRC 563, 572 (1976) 
inCormaticnal inlcrcslS u a basis Cor llanding; aJ-92-2, 3S NRC 53 (1992) 

Fedcn1 Ccmmunicaticns Commission v. WOKO, Inc.. 329 U.s_ 223, 227 (1946) 
malCriality of inlccunlC licensee reports; LBP-92-2, 3S NRC 40 (1992) 

florida Powa' and Ughl Co. (SL Lucie Nuclear Powa' Plant, Unit I), AUJJ-92I, 30 NRC 177, 186 
(1989) 

litiglbility of adequacy of Staff review; aJ-92-6, 3S NRC 91 n.2 (1992) 
Florida Powa' and Ughl Co. (SL Lucie Nuclear Powa' Plant, UnilS 1 and 2), CU-89-2I, 30 NRC 325, 

329 (1989) 
injury-in-fact and :mno>oI'-wcrcsts ICSIS Cor standing 10 inlcrvenc; LBP-92-4, 3S NRC 120 (1992) 

florida Powa' and Ughl Co. (Turkey Paint Nuclear Generating Plant, UnilS 3 and 4), aJ-91-S, 33 NRC 
238, 241 (1991) 

necessity of appcUalC lnids; aJ-92-3, 3S NRC 66 (1992) 
Florida Powa' and Ughl Co_ (Turkey Painl Nuclear Generating Plant, Units 3 and 4), aJ-91-13, 34 NRC 

m, 188 (1991) 
licensing board authority 10 refer issues 10 Staff Cor rcsolutien; aJ-92-3, 3S NRC 67 a.5 (1992) 

Foundation en Economie Trends v. Lyng, 943 F.2d 79 (D.c. Cr. 1991) 
inlcrfcrcncc wiIh an organization'. informational purposes u basis Cor atandin& 10 inlCnCnC; 

aJ-92-2, 35 NRC 60 (1992) 
Oladstcnc, Rcahora v. ViDage or BcUwood, 441 U.s. 91, 99 (1979) 

ahowing na:cssary 10 demonstrate injury in Clct; LBP-92-4, 35 NRC 121 (1992) 
Gulf' Oil Corp. v. fl'C, 563 F.2d 5U, 612 (3d Cr. 1977). cat. denied, 434 U.S. 1062 (1978) 

correction of btu through judicial review; aJ-92-6, 3S NRC 19 (1992) 
Houston Ughting and Power Co. (AUcns Cn:clt Nuclear Generating Statien, Unit I), ALAB-58S, 11 NRC 

469 (1980) 
distinctions bclwccn 10 C.F.R. 2.7141 and 2.762; CU-92-3, 35 NRC 67 a.4 (1992) 

Houston Ughlin& and Power Co. (Sculh TUB Project, Units 1 and 2). CU-8~32, 12 NRC 281, 289 
(1980) 

hearing righlS 10 challenge aufl-'c:icncy of enforcement actions; DOo92-3, 35 NRC 248-49 (1992) 
Houston Lighlin& and Power Co. (SouIh Texas Project, Units 1 and 2). LBP-79-10. 9 NRC 439, 447-48 

(1979), arrd, ALAB-S49, 9 NRC 644 (1979) 
showing required 10 demonstralC injury in Cact; LBP-92-8, 3S NRC 173 (1992) 
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lIunt v. Washington Apple Advertising Caron'n, 432 U.S. 333, 342-43 (1977) 
dependence of organizational IUnding on individual member' •• tanding \0 inlcrvcnc; WP-92-4, 35 

NRC 120 (1992) 
Hunt v. Washington Apple Advertising Caron'n, 432 U.s. 333,343 (1977) 

employment interests u basis for .tanding; 01-92-2,35 NRC 53 (1992) 
lIudey Medical Center (One lIudey P\uI, Hint, Michigan), AU-87-2, 2S NRC 219, 224 (1987) 

aulhority of licensing boards \0 mitig.te civil penalties; WP-92-2, 35 NRC 42 (1992) 
1cney Ccntnl Power and Light Co. (Fod<ed RiYer Nuclear Generating Station, Unit I), ALAB-139, 6 

AEC 535 (1973) 
economic intcrcsU pmtcctcd under NEPA; CU·92-2, 35 NRC 56 (1992) 

10hnpoll v. Thornbur&h, 898 F.2d 849, SSI (2d Cir. 1990) 
economic loU IS im:panble injury for pwpose of obtaining a Illy; 01·92-4, 35 NRC Bl (1992) 

1uidicc v. Vail, 430 U.s. 327, 332-33 &: n.9 (1977) 
.tanding \0 intcrYcne where alleged future injury in fact is apcculatiyc; WP-92-4, 35 NRC 123 n.44 

(1992) 
Kerr-McGee Chemical Corp. (West Chicago Rare EaMS Facility). ALAB-944, 33 NRC II (1991) 

disposal of Ihoriurn byproduct material; WP-92-I, 35 NRC 172 (1992) 
Kerr-McGee Chemical Corp. (West Chicago Rare Earlhs Facility). CU-B2-2, 15 NRC 232, 245 (1982), 

aIT'd sub nom. aty of West Chicago v. NRC, 701 F.ld 632 (71h Cir. 1983) 
Fedenl RegistCr notice of all license amendments; DO-92-3, 35 NRC 259 (1992) 

linda R.S. v. Richard D., 410 U.S. 614, 617 (1973) . 
showing necessary \0 dcmonstnte injury in fact; WP-92-4, 35 NRC 121 (1992) 

Long Island Lighting Co. (Jamesport Nuclear Power Station, Units 1 and 2), ALAB-292, 2 NRC 631, 
63&-39 (1975) 

zonc-of-intcrcsU test for IUnding \0 inlcrvcnC; WP-92-I, 35 NRC 110 (1992) 
Long Island Lighting Co. (Jamesport Nuclear Power Station, Units 1 and 2), ALAB-292, 2 NRC 631, 640 

(197S) 
employment intcicsts as basis for standing \0 intcrYcnc; 01·92-2, 35 NRC 57 (1992) 

Latg Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), ALAB-861, 2S NRC 129, 135 
(ln7) . 

expansion of issues IS cause for intcdocutory review; CU-92-9, 35 NRC 159 (1992) 
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1). ALAB·SS8. 27 NRC 257, 262 

(1988) 
expansion of issues IS cause for intcdocutory rcvicvr, CU-92-9, 35 NRC 159 (1992) 

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1). CU-91-2, 33 NRC 61, 73 o.s 
(1991) 

effect of license tranSfer on dco:ommissioning options; 01-92-4,35 NRC 78 (1992) 
LatB Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU·91-4, 33 NRC 233, 237 (1991) 

admissibility of contentions challenging Staff clccision not to prepare an environmental impact 
1lI1cmcnt; 01·92-2, 35 NRC 51 (1992) 

Latg Island lighting Co. (Shoreham Nuclear Power Station. Unit 1). CU-91·S, 33 NRC 461, 46S (1991) 
stay of issuance of license where Ihere is no outstanding order \0 Illy; CU-92-2, 35 NRC 61 (1992) 

Lan& Island U&htin& Co. (Shoreham Nuclear Power Station, Unit 1). WP-91·39, 34 NRC 273, 2B4 
(1991) 

distinctions between 10 C.F.R. 2.7141 and 2.762; 01·92·3, 35 NRC 67 0.4 (1992) 
Lorain 10urnal Co. v. United States, 342 U.S. 143 (1951) 

sites appropriate ror IIongc of Ihoriurn byproducts; WP·92-I, 35 NRC 177 (1992) 
Los Angeles v. Lyons, 461 U.S. 95, 102, lOS (1983) 

showing necessary \0 demonstnte injury in ract; WP-92-4, 35 NRC 121 (1992) 
Lcuisiana Power and Light Co. (Waterford Stcsm Electric Station; Unit 3). ALAB.II2, 22 NRC 5, 55-56 

(1985) 
litigability of adequacy of StalT review; 01-92-6, 35 NRC 91 JL2 (1992) 
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Lujan v. National Wildlifc Federation, _ U.S. _ 110 S. Ct. 3177, 3185·86 (1990) 
injuty.in·faet and zonc-of·int_ \CSIS for IUnding to intervene; ClJ·92·2, 35 NRC 56 (1992) 

Lyons v. F1Shcr, 888 F.2d 1071, 1074 (S!h Cir. 1989), cat. dmied, 110 S. Ct. 2209 (1990) 
applicability of "law of !he casc" doctrlnc to issuCi decided at an intcrlocutoty phase:; CIl·92·9, 35 

NRC 160 (1992) 
Metropolitan Edison Co. (I'lme Mile Island Nuclear St.ttion, Unit I), ClJ·83·2S, 18 NRC 327, 332 (1983) 

applicability of judicial concepts of IUnding in NRC procecdinp; ClJ·92-2, 35 NRC 56 (1992); 
rnp·92·8, 3S NRC 172 (1992) 

injuty·in·faet and zonc-of·intcrests \CSIS for IUnding to intervene; LBP·92-4, 35 NRC 120 (1992) 
Metropolitan Edison Co. (I'lme Milc Island Nuclear St.ttion, Unit I), ClJ·83·2S, 18 NRC 327, 332-33 

(1983) 
corporatc citizen inlCrCSl II basis for IUnding to intervene; LBP·92·8, 35 NRC 174 (1992) 

Metropolitan Edison Co. (I'lme Milc Island Nuclear St.ttion, Unit I), ClJ·85·2, 21 NRC 282, 316 (1985) 
injuty·in·faet and zonc·of·int_ \CSIS for at.tnding to intcrvene; ClJ·92·2, 35 NRC S6 (1992); 

LBP·92·8, 35 NRC 172 (1992) 
Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB·I40, 6 AEC 575 

(1973) 
necessity of appcllate brief,; ClJ·92·3, 35 NRC 66 (1992) 

National Airlincs, Inc. v. International Ass'n of Mlchiniat.t and Aerospace Wolken, 430 F.2d 957, 960 
(S!h Cr. 1970), cat. dmied, 400 U.S. 992 (1971) 

applicability of "law of !hc CISC" doctrlnc to issues decided at an intcrlocutoty pha'e:; CIl·92·9, 35 
NRC 160 (1992) 

O'Shea v. Littleton, 414 U.s. 488,496-97 (1974) 
st.tnding to interVenc where alleged future injuty·in·faet is apccu1auvc; LBP.924, 35 NRC 123 n.44 

(1992) 
Ohio ex rd. Cdcbrezze v. NRC, 812 F.2d 288, 291 (6Ih Cr. 1987) 

economic loss .. itreparablc injuty for pwpoac of obt.tlning a at.ty; ClJ·924, 35 NRC 81 (1992) 
Pacific Gu and Electric Co. (Diablo Canyon Nuclear Power Plant, Unit I), D0-84-8, 19 NRC 924, 933 

(1984) 
penalty for material false at.ttcment; DO-92·3, .35 NRC 248 (1992) 

Pacific Gu and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB·223, 8 AEC 
241 (1974) 

economic intcrestl protcetcd under NEPA; CIl·92·2, 35 NRC 57 (1992) 
Pacific Gu and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 NRC 

m, 809 (1983) 
litigability of adequacy of Stalf revicw; ClJ·92·6, 35 NRC 91 n.2 (1992) 

PacifIC Gu and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ClJ·84-12, 20 NRC 
249, aff'd sub nom. San Luis Obispo Molhcn for Peace v. NRC, 751 F.2d 1288 (D.c. Cir. 1984), 
vacated in part and rch'g at bane granted, 760 F.2d 1320 (D.c. Cir. 1985), aff'd at bane, 789 F.2d 26 
(D.C. Cr.), cat. denied, 479 U.S. 923 (1986) 

emergency response to canplicating cfTcet of low·probability event; ClJ·92-8, 35 NRC 151 n.10 
(1992) 

Pacific Gu and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ClJ·84-S, 19 NRC 
953, aff'd San Luis Obispo Mo!hcn for Peace v. NRC, 751 F. 2d 1287, 1314 (D.C. Cir. 1984), aff'd 
on rch'g at bane, 789 F.2d 26 (D.c. Cir. 1986) 

bearing rights to challenge ,ufficiency of mforccment action,; DO-92·3, 3S NRC 248-49 (1992) 
Pennsylvania Power and Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB·641, 13 

NRC 550, S52 (1981) 
expansion of issues as cause for intcrlOCUlOty revicw; ClJ·92·9, 35 NRC 159 (1992) 

Pennsylvania v. West Virginia, 262 U.s. 553, 593 (1923) 
abowing necessaty to demonstratc injury in ract; UlP'92-4, 35 NRC 121 (1992) 
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Petition for Emc:rzenc:y and Rcmc:dW Action, Cll·78-6, 7 NRC 400, 405-06 (1978) 
penalty for material false statement; DO-92-3, 35 NRC 247-48 (1992) 

Portland General Electric: Co_ (Pebble Springs Nuc:leu Plant, Unita 1 and 2), CU.76-27, 4 NRC 610, 
613-14 (1976) 

application of judicial c:onc:epu of standing to Intervention In NRC proceedings; LBP-92-4, 35 NRC 
120 (1992) 

Injul)'-In-fact and zone-of-Interests tests for standing to Intervene; Cll-92-2, 35 NRC 56 (1992); 
LBP-92-8, 35 NRC 172 (1992) 

Portland General Electric: Co. (Pebble Springs Nuc:1eu Plant, Units 1 and 2), CU-76-27, 4 NRC 610, 614 
(1976) 

zone-of-Interests test for standing to Intervene; LBP-92-8, 35 NRC 179, 180 (1992) 
Portland General Electric: Co. (Pebble Springs Nuc:leu Plant, Units I and 2), CU-76-27, 4 NRC 610, 

614-17 (1976) 
discretionary standing to Intervene; LBP-92-8, 35 NRC 182 (1992) 

Portland General Electric: Co. (Pebble Springs Nuc:leu Plant, Units 1 and 2), CU-76-27, 4 NRC 610, 617 
(1976) 

limitalion on litigable issues; LBP-92-S, 35 NRC 185 (1992) 
Public: Service Co. of Indiana (Marble Hill Nuc:1eu Gcneraling Station, Units 1 and 2), ALAB-405, 5 

NRC 1190 (1977) 
exceptions to prohibition asalnst Intcrloc:utol)' JeView; Cll-92-9, 35 NRC 15S (1992) 

Public: Service Co. of Indiana (Marble 1Iill Nuc:1eu Gcnenling Station, Unill 1 and 2), ALAB-530, 9 
NRC 261, 273 (1979) 

purpose of technical specifications; LBP-92-4, 35 NRC 117 (1992) 
Public: Service Co. of Indiana (Marble IIil1 Nuc:leu Genenling Station, Units 1 and 2), Cll-SO-I0, 11 

NRC 438, 441 (1980) . 
hearing rights to c:hallenge sufficiency of cnforc:emcnt actions; DO-92-3, 35 NRC 248-49 (1992) 

Public: Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), Cll·76-17, 4 NRC 451, 462 
(1976) 

weight given to Staff evidence In adjudicatory proceedings; Cll-92-6, 35 NRC 88-89 (1992) 
Public Service Co. of New nampshire (Seabrook Station, Unill I and 2), LBP-S8-6, 27 NRC 245, 151·52 

(1988) 
lic:ensing board obligation to follow direc:tives of higher-level. tribunals; Cll-92-9, 35 NRC 160 n.s 

(1992) 
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB·388, 5 NRC 640, 641 (1977) 

content of appellate briefs; Cll-92-2, 35 NRC 55 n.2 (1992) 
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB·397, 5 NRC 1143, 1145 

(1977) 
weighing of facton for grant of discretionary Intetvention; LBP-92-8, 35 NRC 182 (1992) 

Quivira MinIng Co. v. U.S. NRC, S66 F.2d 1246, 1154, 1159 (10th Cir. 1989) 
flexibility In application of isolation design standard for thorium byproduct disposal; LBP·92-8, 35 

NRC 181 (1992) 
Ratner v. Buel)' &. Confo:t.ionel)' WotlcetS, 394 F.2d 780, 782 (D.C. Cir. 1968) 

"party" status required to request relief under Rule 6O(b) of Federal Rules of Civil Procedure; 
Cll-92-1, 35 NRC 6 (1992) 

Sacramento Municipal Utility District (Rancho Seco Nuc:1ear Gcneraling Station), CU-92-2, 35 NRC 47 
(1992), appeal pending sub nom. Environmental and Resources Conse:valion Organization v. NRC, No. 
92·70202 (9th Cir., flied Apr. 2, 1992) 

economic Interests as basis for standing to Intervene; LBP-92-8, 35 NRC 180 (1992) 
Interest requirement for Intervention; LBP-92-8, 35 NRC 172 (1992) 

Sampson v. Murray, 415 U.S. 61, 90 (1974) 
economic loss as Irrepanble Injury for purpose of obllining a stay; Cll-92-4, 35 NRC 81 (1992) 
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~ Y. United States, 'JffI F.2d 740, 741 (5th Or. 1953) 
"pany" IlaIUS nquircd 10 n:qucst rdicf under Rule 6O(b) of Fedcn1 Rules of Civil Proccdwe; 

Cll·92-1, 35 NRC 6 (1992) 
SEC Y. O,,:neIY Corp., 318 U.S. 80 (1942) 

dlaUcnges 10 standards 1Iuoug.h reconsideration; C11-92-7, 35 NRC 100 (1992) 
Scquoyah FucIs Corp. (UFI\ Production Facilily), C11-86-19, 24 NRC 5OB, 513-14 (1986) 

hearing rights 10 dlallcnge sufficiency of cnfcn:cmcnl actions; 01).92-3, 35 NRC 24849 (1992) 
Sierra Club Y. Monon,40S U.S. m, 739 (1972) 

gcncn1izcd in\crcst u basis Cor standing 10 inlclValC; UJP-924, 35 NRC 122 (1992) 
similarities oC "infonnationat interest" and "gcncra1izcd interest"; C11-92-2., 35 NRC 60 (1992) 

Simon Y. Eu\cm Kenwclty Wc1Can: Rights 0ra.,426 U.s. 26, 3841 (1976) 
showing ncc:cssuy 10 demonstrate injury in Caa; UJP-924, 35 NRC 121 (1992); UJP-92-8, 35 NRC 

173 (1992) 
South Carolina Electric and Ciu Co. (V"ugil C. Summer Nuclear Station, Unil I), ALAB-663, 14 NRC 

tl40, tlsa (1981), ,mew declined, C11-82-IO, 15 NRC 1377 (1982) 
licensing board obligation 10 follow din:ctiYCI of highcr-1cvcI Iribunals; C11-92-9, 35 NRC 160 n.S 

(1992) 
Southern California Edison Co. (San Onofre Nuclear Gc:ncraling Station, Unit I), C11-8S-IO, 21 NRC 

1569, 1575 11.7 (1985) 
hearing rights 10 clut\cnge sufrJCiency of cnfcn:cmcnl actions; DI).92-3, 35 NRC 24849 (1992) 

Southern California Edison Co. (San Onofre Nuclear Gc:ncraling Station, UnilS 2 and 3), ALAB-268, 1 
NRC 383, 399 (1975) 

weight given 10 SIIft' evidence in adjudicalOl)' proca:dinp; C11-92-6, 35 NRC 88, 91 (1992) 
Tclccanmunications Rcscardl and Action Center Y. FCC, 917 Fold 585, 588 (D.C. Or. 1990) 

nexus principle Cor standing in procedural injury cues; UJP-924, 35 NRC 124 (1992) 
Tcnncsscc Valley Authority (Wans Bar Nuclear Plan!, UnilS I and 2), ALAB413, 5 NRC 1418 (1977) 

c:orporalC citizen inICrcst as basil foc llanding 10 inlcrvcnc; UJP-92-8, 35 NRC 174 (1992) 
Tcnncsscc Valley Authority (Wans Bar Nuclear Plan!, UniIS I and 2), ALAB413, 5 NRC 1418, 1421 

(1977) 
anploymcnl inlCR:l\a U basis Cor slanding 10 inlclValC; C11-92-2., 35 NRC 57 (1992) 

Tcnncsscc Valley Authority (Wans Bar Nuclear Plan!, UnilS I and 2), ALAB413, 5 NRC 1418, 1422 
(1977) 

wcig.hing or CICIOrI Cor grant oC discretionary inlCrVcnlion; UJP-92-8, 35 NRC 182 (1992) 
Three Mile Island Alert, Inc. Y. NRC, 771 Fold 720, 729-30 (3d Or. 1985), ten. denied, 475 U.s. 1082 

(1986) 
hearing rig.h1S 10 dlallcnge suflicicncy or cnforcancnt actions; 01).92-3, 35 NRC 24849 (1992) 

Tulsa Ciamma Ray, Inc., UJP-91-2S, 33 NRC 535 (1991) 
orallcslimony in civil penally proca:dings; UJP-92-2., 35 NRC 2S (1992) 

Tulsa Gamma Ray, Inc., LDP-91-40, 34 NRC 297, 3~-OS (1991) 
determinanl or nllun: and CltICnl oC cnfcn:cmcnl actions; LDP-92-2., 35 NRC 40 (1992) 

Union of Concerned ScienlislS Y. NRC, 824 Fold 108, 114-18 (D.c. Or. 1987) 
1iccnsec's fllWlcia\ RSOUn:CS U a CaClor in detcnnining if saCety actions an: ncc:essary; C11-92-9, 35 

NRC IS9 (1992) 
Union or Concerned SclenlislS Y. NRC, 920 Fold SO,55 (D.c. Or. 1990) 

scope oC inlcrvcntion rig.h1S under Atomic Energy Aa; UJP-924, 35 NRC 124 (1992) 
UnilCd Slates Y. 140.80 AcrctJ or Land, EIc., 32 F.RD. 11, 14 (ED. La. 1963) 

"parly" IlaIUS required 10 n:qucst rdicf under Rule 6O(b) oC Fedcn1 Rules oC Civil Proccdwe; 
C11-92-I, 35 NRC 6 (1992) 

United SlItes Y. Diu., 690 Fold 1352., 1357-58 (11th Or. 1982) 
standanl Cor determining malCrialily or information; 01).92-3, 35 NRC 245 (1992) . 

United SlItes Y. Munsingwcar, Inc., 340 U.s. 36, 39-40 (1950) 
yacation of decision on mootnCII grounds; C11-92-5, 3S NRC 84 (1992) 
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Uniled States v. Ricltanlson. 418 U.s. 166, 176-80 (1974) 
infonnationa1 .tanding for incfivicluala __ that for OIJanizationr, Cl-92-2. 35 NRC 60 (1992) 

Uniled States v. Ricltanlson. 418 U.s. 166, 177 (1974) 
Ihowing necessuy \0 demonstrate injury in fact; WP-924, 35 NRC 121 (1992) 

Uniled States v. Weinstock, 231 F,U 699. 701 (D.c. Cit. 1956) 
atandanl for cIc:Iennining matc:riality or informllim; DO-92-3, 35 NRC 245 (1992) 

Uniled Tnnsporution Unim v. Intastate Ccmmen:e Commission, 891 F,U 908, 911-12 (D.c. 01'. 1989) 
weight given \0 allegations relevant \0 .tanding \0 int.crvcne; WP-92-8, 35 NRC 173 (1992) 

Uniled Tnnsporution Unim v. Intastate Ccmmen:e Commission, 891 F,U 908, 913-14, 918-19 (D.c. 01'. 
1989), ccrt. denied, 110 S. a. 3271 (1990) 

.tanding \0 intcrYate where aI1cged future injury in fact is apccu1ative; WP-924. 35 NRC 123 n.44. 
124 n.48 (1992) 

Valley Forge Christian College v. Americans Uniled for Separation of Church and State, 454 U.s. 464, 
472 (1982) 

.bowing necessuy \0 demonstrate injury in fact; IlIP-924, 35 NRC 121 (1992) 
Vcnnont Yankee Nuclear Power Cmp. (Vermont Yankee Nuclear Power Station), ~-138, 6 AEC 520, 

532 (1973) 
weight given \0 Stall' evidence in adjudicatoty proc:eedinp; Cl-92-6, 35 NRC 91 n.2 (1992) 

Virginia E1cc:trlc and Power Co. (North Anna Power Station, Unitl I and 2), ~-342, 4 NRC 98 
(1976) 

zono-of-intezests tell for atanding \0 intavcne; WP-92-8, 35 NRC 180 (1992) 
Virginia E1cc:trlc and Power Co. (North Anna Power Station, Unitl I and 2), AU.B-363, 4 NRC 631, 633 

(1976) 
weighing cL factorl for grant of clis=tionuy intczycntion; IlIP-92-8, 35 NRC 182 (1992) 

Virginia E1cc:trlc and Power Co. (North Anna Power Station, Units I and 2), AU.B-74I, 18 NRC 371 
(1983) 

exceptions \0 proIuDition against interlocutory review; CU-92-9, 35 NRC 158 (1992) 
Virginia EIcc:trlc and Power Co. (North Anna Power Station. Unita 1 and 2), Cl-76-22, 4 NRC 480 

(1976). affd .ub nom. Virginia E1caric and Power Co. v. NRC, 571 F,U 1289, 1291 (4th Cit. 1978) 
omissions from license applications u matcri.aJ. false atatcmcnlS; D0-92-3, 35 NRC 24S (1992) 

Virginia l'I:uoIcum Jobben Ass'n v. FPC, 259 F,U 921, 92S (D.c. 01'. 1958) 
economic loss u i=panble injury for pwpoae of obtaining • atay; Cl-924,35 NRC 81 (1992) 

Wanh v. Seldin, 422 U.s. 490, SOl (1975) 
corporate QIizen interest u basis for atanding \0 intcrvme; WP-92-8, 35 NRC 174 (1992) 

Wanh v. Seldin. 422 U.s. 490. SOl, 504 (1975) 
.bowing necessaty \0 demonstrate injury in fact; WP-924, 35 NRC 121 (1992); WP-92-8, 35 NRC 

173 (1992) 
Wuhington Metropolitan Area Transit Comm'n v. Holiday Toun, Inc., 559 F,U 841, 844 (D.c. 01'. 

1977) 
authority cL tribunals \0 atay their own orden; CU-924, 35 NRC 80 (1992) 

WUhington Public Power Supply Syltcm (WNP NOI. 4 and 5). D0-82-6, 15 NRC 1761, 1766 n.9 (1982) 
penalty for material false .tatcment; DO-92-3, 35 NRC 24748 (1992) 

Wuhington Public Power Supply SyItcm (WPPSS Nuclear Project No.2), DO-84-7, 19 NRC 899, 923-24 
(1984) 

atandanl for institution cL mow-cause proceedingS; DO-92-I, 35 NRC 144 (1992); DO-92-2. 35 NRC 
234 (1992); D0-92-3, 35 NRC 260 (1992) 

Western Steel Erection Co. v. Uniled States, 424 F,U 737, 739 (1001 01'. 1970) 
"pany" atatus RqUired \0 request relief under Rule 6O(b) of Federal Rulea of Civil Procedwc; 

Cl-92-1,35 NRC 6 (1992) 
Wilderness Socicly v. Oriles, 824 F,U 4, 19 (D.c. Cit. 1987) 

nexus principle for .tanding in procedural injury eases; WP-924, 35 NRC 124 (1992) 

1-9 



LEGAL CITATIONS INDEX 
CASES 

Wiscansin Elecuic Power Co. (Point Beach Nuclear Pt.nt, Unit 1). ALAB-696. 16 NRC 1245. 1263 &: 
nol2 (1982) 

standard for grant of summary disposition; CU-92-8. 35 NRC 152 (1992) 
Wiaccmin Elecuic Power Co. (Point Beach Nuclear Pt.nt, Unill I and 2). ALAB-666, IS NRC m. 278 

(1982) 
Commission discretion to waive format requirements for appcllate briefs; CU-92-2. 35 NRC 55 n.2 

(1992) 

1-10 



10 C.F.R. 2.105(1)(9) 
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Federal RegislCr notice of III license Imendments; DO-92-3, 35 NRC 259 (1992) 
10 C.ER. 2.202 

lundud for instiwtion of Ihow-cluse procccdingll; D0-92-2. 35 NRC 234 (1992); D0-92-3, 35 NRC 
260 (1992) 

10 C.F.R. 2.203 
licensing bolrd review of lCUlemenl Igreements; LBP-92-9, 35 NRC 189 (1992); LBP-92-12, 35 NRC 

195 (1992); LBP-92-13, 35 NRC 199 (1992); LBP-92-15, 35 NRC 210 (1992) 
purpose of BOlrd review of lCUlemenl Igreements; LBP-92-5, 35 NRC 128 (1992); LBP-92-12, 35 NRC 

196 (1992) 
terminltion of proceedings beeluse of leu1emenl Igreemcnt; LBP-92·9, 35 NRC 190 (1992); LBP-92-13, 

35 NRC 200 (1992) 
10 C.F.R. 2.205(0 

ICOpe of licensing luthorily 10 mitiglle civil penlhies; LBP-92-2, 35 NRC 42 (1992) 
10 C.F.R. 2.206 

.llegltions of omissions of mltcrial flets and mltcrial fllse ststcments in license renewal .ppliCition; 
D0-92-3, 35 NRC 237·60 (1992) 

forum for chillenging fUlure chlnges in tcchnics1 IpcciliCitions following license IJtICI1dment; LBP-92-4, 
35 NRC 12A (1992) 

objection 10 license rencwll at bllis of radionuclide and cbcmicll IOxie dischlrgca; D0-92-2. 35 NRC 
213-35 (1992) 

rcf'erral of pipe lupport design question 10 Suff for review; C11-92-1, 35 NRC 9 n.8 (1992) 
.. .rely Illegltions II Polo Verde; DO-92-1, 35 NRC 134-44 (1992) 

10 C.F.R. 2.206(') 
basis requiremenl for 2.206 petitions; DO-92·1, 35 NRC 142 (1992) 

10 C.F.R. 2.271 
Ippointment of licensing bolrdS; LBP·92-11, 35 NRC 194 (1992) 

10 C.F.R. 2.700 
plrticipation in formal NRC proceedings; Cll·92-1, 35 NRC 6 (1992) 

10 C.F.R. 2.707 
denial of inlCrVention petition Ind dismissal of petitioners with prejudioe; LBP-92-3. 35 NRC 109 

(1992) 
10 C.F.R. 2.714 

content of and deodline for filing inlCrVention petitions; LBP-92-3, 35 NRC loa (1992) 
definition of "petition"; Cll·92-I, 35 NRC 6 (1992) 

10 C.F.R. 2.714(1) 
contenl of inlCrVention petitions; CU-92-2. 35 NRC 56 (1992) 
demonstration of lunding 10 inlCrVene; LBP-92·8, 35 NRC 171, 172 (1992) 

10 C.F.R. 2.714(,)(1) 
criteria for late intervention; CU·92-I, 3S NRC 6 (1992) 
interest requirement for intervention in operating license amendment pzocceding; LBP-92-4, 35 NRC 

120, 126 (1992) 
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standud for admission of revised contentions that ruse new issues; LBP-92-8, 35 NRC ISS 0.39 (1992) 
10 CFR- 2714{aXl)(i)-(v) 

c:riIeria for late intervention; Cll-92-1, 35 NRC 7 (1992) 
fi_f.ctor test for admission of lalO-filed contentions; Cll-92-2, 35 NRC 52 (1992) 

10 CFR- 2714(.XZ) 
conten1 of inteIvcntion petitions; LBP-92-4, 35 NRC 120 (1992) 

10 CFR- 2714(b) 
contention nquircmcnt for intervention; LBP-92-8, 35 NRC 171 (1992) 

10 CFR- 2714(b)(1) 
contention nquircmcnt for intervention; LBP-92-4, 35 NRC 126 (1992); LBP-92-8, 3S NRC 184 (1992) 

10 CPR- 2714(b)(2) 
basil RqUircmcnts for admission of contentions; Cll-92-3, 35 NRC (jJ JLS (1992) 
JUpplemcnts to intetvcntioo petitions; LBP-9Z-3, 35 NRC 109 (1992) 

10 CFR- 2714{cI) 
conten1 of intervention petitions; Cll-92-2, 35 NRC 56 (1992) 
dcmonstntion of standing to intervene; LBP-92-8, 35 NRC 172 (1992) 

10 CFR- 2714(a) 
limitation on litig.ble issues; lBP-92-l1, 3S NRC 184 (1992) 

10 CFR- 2.7141 ' 
.ppeala of denials of intcrvaWon; LBP-92-8, 35 NRC 186 (1992) 
.ppeals of rulinp 00 intervention; CU-92-2, 35 NRC 54 (1992) 
deadline for appeal of denial of intcrvaWon; LBP-92-4, 35 NRC 177 (1992) 
format and .he RqUircmcnts for appellate briefs; Cll-92-2, 35 NRC 55 (1992) 
licensing boud error in indicating the provisions so-ning an .ppeal; Cll-92-3, 35 NRC 67 (1992) 

10 CPR- 271S(c) 
pulicipation by ltlte dcputmcnt of environmcntsl quality; Cll-92-7, 3S NRC 97 (1992) 

10 CPR- 2716 
authority of prcsidins cilicer to consolid.te procecdinp; LBP-92-13A, 3S NRC lOS (1992) 

10 CFR- 2718(cI) and (e) 
pIdiled wriucn di=t teIIimony in enfcxmnent euca; LBP-92-7. 35 NRC 165 (1992) 

10 CPR- 271B(i) 
cxceplions 10 prohibition againn intedocul<lr)' n:view; Cll-9Z-9, 3S NRC 158 (1992) 
standud for gnnl of interlOCUlOly n:view; Cll-9Z-9, 35 NRC 158 (1992) 

10 CPR- 2720(.) 
. authority for issuance of IUbpoatu in enfon:ancnt proc:cedinss: lBP-9Z-7, 35 NRC 164 (1992) 
1 0 CPR- 272O(h)(2)(i) 

cIiscovcry from NRC 1tIfI'; LBP-9Z-3A, 35 NRC 111, 112 (1992) 
10 CF.R_ 272I(cI) 

pIdiled written di=t testimony in enfcxmnent easel; LBP-92-7, 35 NRC 165 (1992) 
10 CFR- 2730(1) 

Cornmiuion policy 00 intcrlOCUI<Ir)' RYiew; CU-92-9, 35 NRC IS8 (1992) 
.tmdud for gnnl of interlOCUlOly n:view; Cll-92-9, 3S NRC 158 (1992) 

10 CPR- 2732 
burden of proof 00 civil penalty orden; LBP-9Z-2, 35 NRC 35 (1992) 

10 CPR- 2734 
authority to file motions to rcapCn; Cll-92-1, 3S NRC 4 (1992) 

10 CF.R. 2734{.) 
criteria for ICClpCIling a reconI; Cll-92-1, 35 NRC 4 (1992) 

10 CPR- 2734{.Xl) 
demonslntioo of Iimelinc:ss of requests to rc<lpCIl a recanI; Cll-9Z-1, 35 NRC 7 (1992) 

10 CFR- 2734{.XZ) 
dcmonstntioo of ..rcty or cnvironmcnt.t .ignificance of new evidence; Cll-9Z-1, 3S NRC 8 (1992) 
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dcmonstntim eX matcrially clifTcrmt result; CU-92-I, 35 NRC B (1992) 
10 C.F.R. 2. 734(b) 

IIIppOrt ~ for motions \0 reopen; CU-92-I, 35 NRC 5 (1992) 
10 C.F.R. 2.740(eXI)(i) 

liccnscc -OOligltion \0 notify Staff eX witncss', location; LBP-92-2, 35 NRC 38 11-90 (1992) 
10 c.F.R. 2.743(b)(3) 

oral testimony in civil penalty proc:ccdings; LBP-92-2, 35 NRC 2S (1992) 
ptdilcd wriucn di=l testimony in cnfon:cmenl cases; LBP-92-7, 35 NRC 16S (1992) 

10 C.F.R. 2.749(c) 
RqUiremcnts for grant of discovery relating \0 summary dispositim motions; CU-92-B, 35 NRC 152 

(1992) 
10 C.F.R. 2.752(c) 

deadline for filing objections \0 1iccnsing board onIcr, LBP-92-B, 35 NRC 186 (1992) 
10 C.F.R. 2.760 

dTcct of licensing board mor on intcnenor', failure \0 brief issues m appeal; CU-92-3, 35 NRC 67 
(1992) 

dTcctivcncss of initial decisions; LBP-92-2, 35 NRC 45 (1992) 
10 C.F.R. 2.762 

dTcct of licensing bean! mor on intcnenor', failure \0 brief issuca at appeal; CU-92-3, 35 NRC 67 
(1992) 

10 C.F.R. 2.762(b) 
deadline for filing.appcllate briefs; CU-92-2, 35 NRC 54 (1992) 

10 c.P.R_ 2.762(d) 
formal and lize restrictions 011 appcllate briefs; OJ-92-2, 35 NRC 54 (1992) 

10 C.F.R. 2.771 
rccmsideration in conlCIl eX IlIndards for hearing on uranium cnriduncnt facility license; OJ-92-7, 35 

NRC 100 11-7 (1992) 
10 C.F.R. 2.785, ncIC (b) 

jurisdiction 0Ya' appeals; OJ-92-3,35 NRC 6S (1992) 
10 C.F.R. 2.786 

finalily eX initial decisions; LBP-92-2, 35 NRC 45 (1992) 
10 C.F.R. 2.786(b) 

authority for Canmission review of disputed aspects of licensing boanI orders; CU-92-9, 35 NRC 158, 
159 n.3 (1992) . 

10 C.F.R. 2.786(b)(l) 
administrative rcmcdica \0 be sought prior lo judicial review; LBP-92-2, 35 NRC 4S (1992) 

10 C.F.R. 2.786(b)(2) 
length of petitions for review; LBP-92-2, 35 NRC 46 (1992) 

10 C.F.R_ 2.786(b)(4) 
deadline for ,eeking review of initial decisions; LBP-92-2, 35 NRC 45 (1992) 

10 C.F.R. 2.786(g) 
lhowing necessary for review eX interlocutory onIc:n; OJ-92-9, 35 NRC 158, 159 n.3 (1992) 

10 C.F.R. 2.788 
stly of license transfer; OJ-92-4, 35 NRC 74, 76 (1992) 

10 C.F.R. 2.788(e) 
Illy of issuance eX license where !here is no outstanding onIcr \0 illY; OJ-92-2, 35 NRC 61 (1992) 

10 c.F.R. Put 2, Subpart L 
~cctivcncss ndicc and hcuinp on matcriala IicensCl; OJ-92-4, 3S NRC 77 (1992) 

10 C.F.R. 2.120S 
hearing rights m license rencwal applications; DO-92-2, 35 NRC 216 (1992); D0-92-3, 35 NRC 239 

(1992) 
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10 C.F.R. 2.12OS(k)(2) 
rcfcml of petition to NRC Staff for consideration under section 2.206; DI).92·2, 3S NRC 216 (1992) 

10 C.F.R. 2.1209(k) 
mJls·cnmination of witnesscs and discovery in informal procccdinp; D1).92-3, 35 NRC 249 n.5 

(1992) 
hearing rights to challenge IUCliciency of cnCorcement actions; D1).92-3, 3S NRC 24~9 (1992) 

10 C.F.R. 2.1231, 2.1233 
mJls·cnmination of witnesscs and discovery in informal procccdinp; 01).92-3, 3S NRC 248 (1992) 

10 C.F.R. Put 2, Appendix C 
standards for determining amount of civil penalty; IBp·92-2, 3S NRC 40 (1992) 

10 C.F.R. Pan 2, Appendix C, In 
aggregation of violations for assigning sc:vcrity lcvc1s; IBP-92·2, 35 NRC 41 (1992) 
definition of "willfulness"; IBP·92-2, 35 NRC 42 (1992) 

10 C.F.R. Pan 2, Appendix C, V 
determinant of nature and extent of enforcement actions; IBp-92·2, 35 NRC 40 (1992) 

10 C.F.R. Pan 2, Appendix C, V.D 
cscalation or reduction of enforcement sanctions; IBP·92-2, 3S NRC 41 (1992) 
factors taken into account in determining amount of civil penalties; IBP-92-2, 35 NRC 41 (1992) 

10 C.F.R. Pan 2, Appendix C, V.B, Table IA 
categoriution of base civil penaltics; IBP-92-2, 3S NRC 40 (1992) 

10 C.F.R. Pan 2, Appendix C, V.B, Tablc 1B 
severity Ic:veIs of violations; IBP·92-2, 35 NRC 41 (1992) 

10 C.F.R. Pan 2, Appendix C, V.D.2 
mitigation of civil penaltics on basis of administntive changes put in place by Iiccnscc; IBp·92·2, 35 

NRC 44 (1992) 
10 C.F.R. Pan 2, Appendix C, VD 

escalation of enforcement sanctions; IBP·92-2, 35 NRC 41 (1992) 
10 C.F.R. Pan 2, Appendix C, VI 

treatment of inaccurate and incomplete information &I violations; 01).92-3, 3S NRC 246 (1992) 
10 C.F.R. Pan 20 

limits on radionuclidcs in treated raCfinate; 01).92-2, 3S NRC 229 (1992) 
10 C.F.R. 20.302 

notice requirements for revision of solid waste disposal plan; 01).92-2, 3S NRC 223 (1992) 
10 C.F.R. Pan 20, Appendix B, Table II 

basis for limits on radioactive zdeases; 01).92-2, 35 NRC 230 (1992) 
maximum permissible concentrations for radium and thorium; 01).92-2, 3S NRC 226 (1992) 

10 C.F.R. Pan 20, Appendix B, Table II, oaL 2 
jurisdiction over radium discharges; 01).92-2, 3S NRC 21S n.l (1992) 

10 C.F.R. Pan 26 
fitness-for-duty program for licensed reactor opentol1: IBP·92-I, 3S NRC 14 (1992) 

10 C.F.R. 26.1 O(a) 
fitness-for-duty program for licensed reactor opentol1; IBP-92-1, 35 NRC IS (1992) 

10 C.F.R. 26.24(aX2) 
frequency of drug testing cycle for Iiccnscc employees: IBp-92-1, 35 NRC 15 n.2 (1992) 

10 C.F.R. 26.27(b) 
right of Iiccnscc to impose fitness·for-duty l\OCIuilanents mOR> stringent than regulatorY rcquiJCments; 

LDP·92-I, 35 NRC 15 (1992) 
10 C.P.R. Pan 26, Appendix A, 2.4(0 

followup drug testing program for Iiccnscc employee program; IBP-92-I, 35 NRC 13 (1992) 
10 C.F.R. 27.27(b)(2) 

penalty for oocaine-positive drug tests; IBP-92-I, 3S NRC 17 (1992) 
10 C.F.R. Pan 30 

order modifying clinic's byproduct matcriallicense; IBP-92-13, 35 NRC 199 (1992) 
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10 C.F.R. Part 33 

LEGAL CITATIONS INDEX 
REGULATIONS 

prohibition on involvement in NRC·licensed activities; LBP·92·12. 35 NRC 197 (1992) 
10 C.F.R. 34.1 I (d)(1) 

audits of radiognpher perl'ormancc; LBP·92-2, 35 NRC 30 (1992) 
recotdkceping requirements on performance of radiographers; LBp·92·2, 35 NRC 28 (1992) 

10 C.F.R. 34.3I(a)(I) 
mining, examinatioo. and certificatioo RlIjuiremenla for radiographers; LBP·92·2, 35 NRC 'IT (1992) 

10 C.F.R. Part 34. Appendix A 
mining, examinatioo, and certification RlIjuiremcnts for radiognphers; LBP·92-2. 35 NRC 'IT (1992) 

10 C.F.R. Part 35 
medical radiognphy compared with industrial radiognphy; LBP·92·2, 35 NRC 29 n.36 (1992) 

10 C.F.R. 35.27 
prohibition on involvement in NRC·licensed activities; LBP·92·12. 35 NRC 197 (1992) 

10 C.F.R. 40.9 
IlIndard for determining whether a material false IIIlement exisu; 00-92·3, 35 NRC 2A5 (1992) 
violatioo of; 00-92·3. 35 NRC 239 (1992) 

10 C.F.R. 4O.9(a) 
requirement for information aubmined to NRC to be complCle; 00-92·3, 35 NRC 2A7 (1992) 

10 C.F.R. 40.31 
relevance of employee turnover to exercise of radiological cootingency plan; 00-92·2, 35 NRC 22S 

(1992) 
10 C.F.R. 4O.31(f) 

content of environmenlll report accompanying license renewal application; 00-92·3. 35 NRC 2A7 (1992) 
10 C.F.R. 40.36 

decommissioning funding pl'n RlIjuirements for license renewal; 00-92-2, 35 NRC 213 (1992) 
10 C.F.R. 4O.36(c)(2) 

decommissioning funding plan RlIjuirements for materiata licensees; 00-92·2, 35 NRC 217 (1992) 
10 C.F.R. 4O.36(e) 

leller of credit IS financial assurance for decanmissioning; 00-92·2, 35 NRC 218 (1992) 
10 C.F.R. 4O.43(b) 

extension of current license while license renewal application is pending; 00-92·3. 35 NRC 239 (1992) 
10 C.F.R. 4O.51(b)(5) 

disposal of conllminated Iludges and refuse; 00-92·2. 35 NRC 223 (1992) 
10 C.F.R. Pari 40. Appendix A 

isolation design IIIndard for thorium byproduct disposal; LBP·92·8. 35 NRC 181 (1992) 
lites appropriate for atonge of thorium byproducts; LBP·92·8. 35 NRC 177 (1992) 

10 C.F.R. Part 50 
employment of nonlicensed personnel for manipulation of reactivity·reIated controls; LBp·92·1. 35 NRC 

14 (1992) 
10 C.F.R. 50.36 

content of tcdmical apccilications; LBP·92-4, 35 NRC 116 (1992) 
removal ofachedule for withdnwal of _ClOt vessel material .urveilJance .pccimcna from technical 

,pccilications; LBP·92-4. 35 NRC 12A (1992) . 
10 C.F.R. 50.36(b) 

technical specifications requirement for operating licenses; LBP·92-4. 35 NRC 11 6 (1992) 
10 C.F.R. 50.52 

applicability of ShoDy procedures to possession'only license; CU·92-4. 35 NRC 75 (1992) 
10 C.F.R. 50.54(i)·(m) 

employment of nonlicensed personnel for manipulation of reactivity·reIated controls; LBP·92·1. 35 NRC 
14 (1992) 

10 C.F.R. 50.74(b) 
liccnacc obligation to report acnior reactOr operator', termination of employment; LBP·92·6. 35 NRC 

131 n.l (1992) 
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LEGAL CITATIONS INDEX 
REGULATIONS 

dccanmissioning without a dcc:ommissioning plan; crJ-92-2, 35 NRC 55 n3 (1992) 
10 C.F.R. 50.91 

hearings at lic:cnsc amendments and no significant hazards consideration dc:tennination: lBP-92-4, 35 
NRC 118 (1992) 

usc of license amendment 10 transfer a lia:nsc; crJ-92-4, 35 NRC 76 (1992) 
10 C.F.R. 50.92(c) 

no significant hazards consideration dctcnnination on rdocatiat of IUrvcillancc CIpIIIlc wilhdnwd 
schedule; IBp-92-4, 35 NRC liB (1992) 

10 C.F.R. P&n 50, Appcndia B 
usc of lustilications for CCX1!lnucd Operation at Palo VcnIc; 00-92-1, 35 NRC 137-38 (1992) 

10 C.F.R. Pan 50, Appcndia II, D.B3 
mnoval of lChcdule for withdrawal of react« vessel material surveillance specimens from tochnica1 

specifications; IBP-92-4, 35 NRC 11 8 (1992) 
10 C.F.R. Pan 51 

NRC aulhority 10 enf'on:e conditims of pcnnits issued by other agencies; 00-92-2, 35 NRC 219 (1992) 
10 C.P.R. 51.45(b)(I), (e) 

contcnl of environmental iq>on accompanying license n:ncwal applic:otion; D0-92-3, 3S NRC 247 (1992) 
10 C.F.R. 51.6O(a) 

environmcnl.al report with license renewal application; D0-92-3, 35 NRC 2A6, 247 (1992) 
10 C.F.R. Pan 55 

efTect of scu1c:mrnl agreement at reinllIlement of IUctor operator lia:nsc; IBP-92-1, 35 NRC 14 
(1992) 

10 C.F.R. Pan 55, Subpart C 
health restric:tions on licensing of 1Uct« opcra\olS; lBP-92-1. 35 NRC 14 (1992) 

10 C.F.R. 5531(a)(3)-(6) 
health restric:tions on licensing of react« opcra\olS; IBP-92-1, 35 NRC 14 (1992) 

10 C.F.R. 55.55(.) 
expiration of senior reactor opcralor liccnsc upon tcnnination of employment; lBP-92-6, 35 NRC 131 

(lQ . 
10 C.F.R. 55.61 

health restrictions on licensing of react« opcraloa; lBP-92-1, 35 NRC 14 (1992) 
10 C.F.R. S636(c) 

Iypes of items that must be included in tcdutical specifications; lBP-92-4, 35 NRC 117 (1992) 
10 C.F.R. 74.33 

malcrial c:ontroI and ac:counting requirements for uranium enrichment facilities; crJ-92-7, 35 NRC 
103-04 (1992) 

10 C.F.R. 74.33(2) and (3) 
safeguards requirements for uranium enrichment facilities; crJ-92-7, 35 NRC 104 (1 Q 

10 C.F.R. Pan 100 
boundlty limits for uranium enrichment facilities; crJ-92-7, 35 NRC 101 (1992) 
doses from accident involvina IUctor coolant pump seals; 00-92-1, 35 NRC 138 (1992) 

10 C.F.R. P&rt 140 
applicability of Pric:c-Andeaon Act 10 materials 1icensecs; 00-92-2, 35 NRC 233 (1992) 

10 c.P.R. 140.3(d) 
definition of "financial protection"; crJ-92-7, 35 NRC 98 n.5 (1992) 

10 C.F.R. 140.13a 
applicability of Pric:c-Andeaat Act 10 materials 1iccn.sccs; 00-92-2, 35 NRC 233 (1992) 

10 c.F.R. 140.14(a)(I) 
means of providing financial protection for uranium enrichment racilities; crJ-92-7, 35 NRC 98 n.5 

(1992) 
10 C.F.R. 140.15 

proof of liability insurance ror uranium enrichment facilities; crJ-92-7, 35 NRC 97, 98 n.5 (1992) 
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liability insurance noquiranents for W'IItium enrichment flCility lic:cnsin&; CIJ-92-7, 3S NRC 97 (1992) 
10 c.F.R. Part 140, Appendix A 

model. for liability insurance cmera&e foc uranium enrichment facilities; CIJ-92-7, 3S NRC 97 (1992) 
10 c.F.R. Parts 170 and 171 

burden of rqu1atory cost; DD-92-2, 3S NRC 233 (1m) 
40 c.F~ Part 141 

limits on nmum-226 in cIrinkin& water, DD-92-2, 3S NRC 229 (1992) 
40 c.F.R. Part 190 

limits on nmcnuc:lides in treataI nflinate; DD-92-2, 3S NRC 229 (1992) 
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Administrative Procedure Act, 5 U.S.C. 556(d) 
pn:filcd wriucn din:ct lestimony in enl'orccmcnt cases; lBP·92·7. 35 NRC 164 (1992) 

Atomic Energy Act, 3 
applicability or Price-Anderson Act to materials licensccs; 01).92·2. 3S NRC 233 (1992) 

Atomic Energy Act, 42 U.S.C. 2Ol2(i) 
applicability or Price-Anderson Act to materials licensees; 01).92·2, 35 NRC 233 (1992) 

Atomic Energy Act, IIc(2). 42 U.S.C. 2014(e)(2) 
disposal or uraniwn and thoriwn byproduct material; lBP·92·8. 35 NRC 170 (1992) 

Atomic Energy Act, llv and ce. 42 U.S.c. 20l4v. ce 
definition or production and utiliution facilities; 01).92·2, 35 NRC 227·28 (1992) 

Atomic Energy Act, 81. 42 U.S.C. 2111 
incorpontion or leu1emcnt agn:cment into board order by n:Cerencc; lBP·92·S. 3S NRC 129 (1992) 
terminltiOO or proceedings because or leu1ement Ign:cment; lBP·92·9. 35 NRC 190 (1992); lBP·92·12, 

35 NRC 19S (1992); lBP·92·13. 35 NRC 200 (1992) 
Atomic Energy Act, 841(1) 

economic considcntiCX1S in management or byproduct materjal; lBP·92·8. 35 NRC ISO. 181 (1992) 
Atomic Energy Act, 103. 42 U.S.c. 2133(c) 

renewal term for facilities Illat are not classified II production or utiliution; 01).92·2, 3S NRC ZIT 
(1992) 

Atomic Energy Act, 161. 42 U.S.c. 2201 
incorpontion of Ieulemcnt agn:cment into board order by n:Cerencc; lBP·92·5. 35 NRC 129 (1992) 
terminatioo or proceedings because of lettlement agn:cmcnt; lBp·92·9. 35 NRC 190 (1992); lBP·92-12, 

35 NRC 195 (1992); LDP·92·13. 35 NRC 200 (1992) 
Atomic Energy Act, 161c. 42 U.S.c. 2201(c) 

pn:-eJTectivcness hearing requirements on license tnnsrers; CIl·924. 35 NRC 77·78 (1992) 
Atomic Energy Act, 42 U.S.C. 2210(n) 

applicability or Pricc·Andersoo Act to materials liccnsccs; 01).92·2. 35 NRC 233 (1992) 
Atomic Energy Act, 170 

applicability of Price-Andersoo Act to materials liccnsccs; 01).92·2. 35 NRC 233 (1992) 
Atomic Energy Act, 182(a). 42 U.S.C. 2232(a) 

lcchniCallpccificatioos RqUircment for opcnlins licenses; lBP·924. 35 NRC 116 (1992) 
Atomic Energy Act, 184. 42 U.S.c. 2234 

distinction bctwcaI tnnsrer or license and license amendment; CU·924. 35 NRC 76 (1992) 
name change IS a transfer of control; 01).92·2, 35 NRC 222 (1992) 
penalty for failure to report transfer of control; CU.92·9. 35 NRC 160 (1992) 

Atomic Energy Act, 186 
omission of monitoring data IS material false llatcment in license renewal application; 00-92·3. 35 

NRC 245 (1992) 
Atomic Energy Act, 189(a). 42 U.S.C. 2239(1) 

autcmltic right of intervention; lBp·924. 35 NRC 124. 126 (1992) 
criteria required to establish lunding; CLJ·92·2. 35 NRC 56 (1992) 
hearing rights a1 changes in technical specifications; LDP·924, 35 NRC 119-20 (1992) 
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AIomic Energy Act, 1890(1), 42 U.s.c. 2239(0)(1) 
distinClion bc:Iwcc:n \nJISrc:r olliccnse and license amenchncnt; W-924, 3S NRC 76 (1992) 
immediate effeClivcncss 01 \nJISrc:r 01 license; CU-924, 3S NRC 73 (1992) 
interest requirement few intervention; WP-92-8, 3S NRC 171 (1992) 

AIomic Energy Act, 42 u.s.c. 2239(.)(2XA) 
NRC authority 10 issue immediately effective amendments; W-924, 3S NRC 73 (1992) 

AIomic Energy Act, 42 u.s.co 2239(.)(2XA)-(B) 
bearings on license amcndmc:nls and no .ignificant hazards consideration dClCnnination; IJJP-924, 3S 

NRC 118 (1992) 
Alomic Energy Act, 193 

bearing RqUin:mcnts on uranium auiduncnt f.cilities; W-92-7, 3S NRC 96 (1992) 
AIomic Energy Act, 193(dXI) 

liability insurance rcquimncnts for uranium enrichment facility 1iccnsing; CU-92-7, 3S NRC f}7 (1992) 
AIomic Energy Act, 193(e) 

applicability oC Price-Andenon n:quin:mcnts 10 uranium enrichment C.cilities; W-92-7,3S NRC 98 
(1992) 

Comprehensive Environmcntal Response, Ccmpensation and Llability Act, 107(.), 42 U.s.CO 9607(.) 
applicability 10 thorium byptoduCl motc:ria1 dispou1; WP-92-B, 3S NRC 17S (1992) 

Comprehensive Environmcntal Response, Ccmpensation and Llability Act, 107(b). 42 U.S.C. 9607(b) 
defenses ag.inst liability; LBP-92-8, 3S NRC 175-76 (1992) 

Omnibus DudgCl Reconci1iation Act 01 1990, Pub. L No. IOI-S08 (Nov. S, 1990) 
burden 01 rcgulatcwy cost; DD-92-2, 3S NRC 233 (1992) 

Pub. L No. 85-2S6, 71 Slit. S76, 17 (19S7) 
p~eClivcness bearing rcquimncnts; CU-924, 3S NRC 77 (1992) 

Pub. 1.. No. 87-6IS, 76 Slit. 409, 12 (1962) 
~eClivcness bearing rcquimncnts; CU-924, 3S NRC 77 (1992) 

Pub. 1.. No. f}741S (96 Slit. 2(67) (1983) 
economic considerations in management oC byproduct material; LBP-92-8, 3S NRC ISO (1992) 

Solar, Wind, Wille and OeoIhermd Power Production IncentiYCI Act 01 1m, S, 42 U.S.CO 2243(b). Pub. 
1.. No. IOI-S7S 

cb.aIlengcs 10 IImduds lbroogb m:onsidc:ration; W-92-7, 3S NRC 100 (1992) 
bearing rcquimncnts on uranium auiduncnt facilities; W-92-7, 3S NRC 96 (1992) 
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OTJlERS 

Federal Rules of Civil Procedun:, Rule 6O(b) 
"party" IlaIUl RqUircd 10 request relief; W·92·1, 35 NRC 6 (1992) 

Federal Rules of Evidence, Rule 401 
relevance rcquircmcnl for discovery from NRC Slaff; LBP·92·3A, 35 NRC 111 (1992) 

7 J. Moore, Mocm:'. Federal Practice Ho.I9 (2d ed. 1985) 
"party" IlaIUl RqUircd 10 rcquesl relief under Rule 6O(b) of Feden1 Rules or Civil Proeedwe; 

CU·92·I, 35 NRC 6 (1992) 
11 Wright and Miller, Federal Practice md Procedure § 286S (1973) 

"pmy" IlaIUl RqUircd 10 request relief under Rule 6O(b) of Feden1 Rules or Civil Proeedwe; 
CU·92·I, 35 NRC 6 (1992) 

13 C. Wright, A. Miller &. E. Cooper, Federal Practice md Procedure § 3531.4-.6 (1984) 
Ihowing necessary 10 demonstrate injwy in fact; LBP·92-4, 35 NRC 121 (1992) 
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AMENDMENJ' 
of dcmonstntion section of materials license; 00-92-2, 35 NRC 211 (1992) 
Scc also License Amendments; Operating License Amendments 

ANTITRUST 
luspension of license conditions; Cll-92-6, 35 NRC 86 (1992) 

APPEALS 
Conunlssion discretion 10 waive pleading requirements; Cll-92-2, 35 NRC 47 (1992) 
deadline Cor filing IUpporting briefs; Cll-92-2, 35 NRC 47 (1992) 
dismissal Cor CaUure 10 me lupporting brief; Cll·92-3, 3S NRC 63 (1992) 
from initial dc:c:isions; Cll-92·2, 35 NRC 47 (1992) 
of inten-ention denials; Cll·92-2, 35 NRC 47 (1992); Cll-92-3, 35 NRC 63 (1992) 

APPUCANTS 
ltandard for reopening a =ord; CU-92-I, 35 NRC 1 (1992) 

ATOMIC ENERGY ACT 
automatic right of intervention under, 00-92-3, 35 NRC 107 (1992) 
hearing rights on cnfon:ement actions; Cll-92-I, 35 NRC 1 (1992) 
hearing ri8hts on tnnsfer of license; CU-92-4, 35 NRC 69 (1992) 
inlCtprctation of "transCer of license"; Cll-92-4, 35 NRC 69 (1992) 
liability insunncc requirements for uranium cnrlchmcnt facUities; Cll-92-7, 35 NRC 93 (1992) 
licenscc'l financial rcsoun:es as a faClor in deciding necessity of .. Cely mcaSIl1'Cl; Cll-92-9. 35 NRC 

156 (1992) 
limits on term of materials license; 00-92-2, 35 NRC 211 (1992) 
name change IS tnnsCer of control of a license; D0-92-2, 35 I\'RC 211 (1992) 
.cope oC interests protected; DO-92-2, 35 NRC 211 (1992) 
.tanding 10 interVene; LDP-92-8, 35 NRC 167 (1992) 

AlTrOCLA YES 
for heating cylinders filled with UF6; 00-92-2, 35 NRC 211 (1992) 

BEACH POPULATIONS 
evacuation venus sheltering as planned protective action; Cll-92-8, 35 NRC 145 (1992) 

BIAS 
decisional; Cll-92-6, 35 NRC 86 (1992) 

BRIEFS,APPElLATE 
deadline for filing; Cll-92-2, 35 NRC 47 (1992) 
dismissal of appeal Cor faUure 10 me; Cll-92-3, 35 NRC 63 (1992) 
format and .ize of; CU-92-2, 35 NRC 47 (1992) 
party responsibility for content of; Cll·92-2, 35 NRC 47 (1992) 

BROAO-SCOPE UCENSE 
prohibition on involvement in .ctivities under, LDP-92-12, 35 NRC 195 (1992) 

BYPRODUCT MATERIAL UCENSES 
'C1\lcmcnt .,=ment on modification order, LDP-92-13, 35 NRC 199 (1992) 

BYPRODUCT MATERIALS 
disposal oC; lJ]P-92-S, 35 NRC 167 (1992) 

1·23 



SUBJECT INDEX 

CVIL PENALTIES 
foc bn:akdown in conuol or licensed activities; LBP-92-lo 35 NRC 20 (1992) 
foc industrial ndiognphy violations; LBp-92-lo 35 NRC 20 (1992) 
mitigation by lic:cnsing boards; LBP-92-lo 35 NRC 20 (1992) 

CONSENr ORDER 
dToct on order modifying license; LBP-92-11, 35 NRC 193 (1992) 

CONSOUDATION OF PROCillDINGS 
Subpart G and Subpart L; LBP-92-13A, 35 NRC 20S (1992) 

CONTAMINATION 
soil and gIOUndwatcr, malCrial emissions d fact in \icensc renewal application; DO-92-3, 35 NRC 236 

(1992) 
CONTENr10NS 

mJUircmcnt foc inI=lion; LDp-92-S, 35 NRC 167 (1992) 
CONTROL ELEMENT ASSEMBLY 

design change at Palo Verde; DO-92-1, 35 NRC 133 (1992) 
COOLANT 

Sec Reactor Coolant 
COOUNO TOWERS 

.afety It Palo Verde; DO-92-I, 35 NRC 133 (1992) 
DECSIONS 

Sec Initial Decisions; Vacation of Decision 
DECOMMISSIONINO 

flllancial assunnc:c noquUanCllS roc license renewal; DO-92-lo 35 NRC 211 (1992) 
DESIGN 

change in COIIlIU dement assembly at Palo Verde; DO-92-I, 35 NRC 133 (1992) 
cri.m. for unnium cmidtment facilities; W-92-7, 35 NRC 93 (1992) 

DIESEL GENERATORS 
n:f'crn1 d tcchnic:al Issues 10 NRC Stall' roc resolution; W-92-3, 35 NRC 63 (1992) 

DISCOVERY 
frtm NRC St.alT; LDP·92-3A, 35 NRC 110 (1992) 
rdating 10 lummary disposition ~ons, rcquirc:monll ror cbtaining; CU-92-S, 35 NRC 145 (1992) 

DISMISSAL OF PARTIES . 
foc r.i1un: 10 comply wilh prthearing order; DO-92·3, 35 NRC 107 (1992) 

DISMISSAL OF PROCEEDING 
wiIh prejudice; LDP-92·14, 35 NRC 207 (1992); LDP·92-15, 35 NRC 209 (1992) 

DRUG ABUSE 
ampcnsion or Part 50 activities of smior rcactoc cpcntor bcc:aulC m; LBP-92-1, 35 NRC 11 (1992) 

ECONOMIC INTERESTS 
protoction under Atonic Energy Act; DO-92-lo 35 NRC 211 (1992) 
protoction under NEPA; CU-92-lo 35 NRC 47 (1992) 

EMERGENCY EXERCISES 
fmJUency, foc ndiologic:a1 contingoncy plan; DO-92-lo 35 NRC 211 (1992) 

EMERGENCY PLANS 
content on prococtive actions; W-92-S, 35 NRC 145 (1992) 

ENroRCEMENT ACTIONS 
dta1Iongcs 10 auflicioncy of; D0-92-3, 35 NRC 236 (1992) 
bearing rights m; W-92-1, 35 NRC 1 (1992) 

ENroRCEMENT PROCEEDINGS 
pldiled wrillcn cIin:ct testimony in; LDP·92·7, 35 NRC 163 (1992) 

EVACUATION 
appropriateness for beach populations; CU·92·S, 35 NRC 145 (1992) 

EVIDENCE 
NRC StalI'-spmsorcd, weig.ht given by 1ic:cnsing boards 10; W-92-6, 35 NRC &6 (1992) 
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FER11LIZER 
barlum-uutcd unnium raffinale IOlvent cxtnct applied u; DO-92-2. 35 NRC 211 (1992) 

FINANCIAL ASSURANCE 
for dccommlssioning. li= RnCwal ~; D0-92-2. 35 NRC 211 (1992) 

FINANCIAL RESOURCES 
u a factor in deciding necessity of ..rcty measures; CU-92-9, 35 NRC 156 (1992) 

ARE PR011lCl10N . 
electrical circuit breakca at Palo Vcnlc; D0-92-1, 35 NRC 133 (1992) 

f1RE PUMP 
rcliability at Palo Vcnlc; DO-92-1, 35 NRC 133 (1992) 

f1RES 
hazan:I from bydrogen leak at Palo Vcnlc; DO-92-1, 35 NRC 133 (1992) 

FlTNESS-FOR-DurY PROGRAM 
followup drug-testing program; LBP-92-1, 35 NRC 11 (1992) 

FLUORIDE 
in efi\ucnt, detcctien level for analysis or; DO-92-2. 35 NRC 211 (1992) 

GENERATORS 
See Diesel Generatoa 

GROUNDWATER 
c:ontamination from barlum-uutcd uranium raffinale IOlvent cxtnct applied u fc:nilizcr. DO-92-2, 35 

NRC 211 (1992) 
c:ontamination, matcrlal omissions or fact in 1ic:cruc renewal app1icatien; D0-92-3, 35 NRC 236 (1992) 
monitoring and c:ontamination; DO-92-2. 35 NRC 211 (1992) 

HEALlll AND SAFETY 
NRC responsibilities for; CU-92-3, 35 NRC 63 (1992) 

HEALTII EFFEcrS 
or ndicnuclide and toxic c:hcmical disdwges; DO-92-2. 35 NRC 211 (1992) 

HEARING RIGIITS 
on enCon:anent acticns; CIl-92-1, 35 NRC 1 (1992) 
on tnnsfer or license; CU-92-i, 35 NRC 69 (1992) 

HEARINGS 
clisctetienary, en transfer or license; CU-92-i, 35 NRC 69 (1992) 
post-e!Tc:c:tivencss; CU-92-i. 35 NRC 69 (1992) 
ICCmSideration of standards for; CU-92-7, 35 NRC 93 (1992) 

HYDROGEN 
portable rccombiner; DO-92-1, 35 NRC 133 (1992) 

HYDROGEN LEAK 
a' Palo Vcnlc, lire bazard from; DO-92-1, 35 NRC 133 (1992) 

IMMEDIATE EFFECIlVENESS 
of license tnnsfcr; CU-92-i, 35 NRC 69 (1992) 

INDUSTRIAL RADIOGRAPHY 
civil penalty for rcconIkccping violations; LBP-92-2. 35 NRC 20 (1992) 
field audit inspc:c:tien reports; LBP-92-2. 35 NRC 20 (1992) 

1NI11AL DECISIONS 
appeals from; CU-92-2. 35 NRC 47 (1992) 

INJURY IN FACT 
generalized grievance u basis for atanding to inlcm:nc; LBP-92-8, 35 NRC 167 (1992) 
liability for ensile incidents involving byproduct waste u; LBP-92-8, 35 NRC 167 (1992) 
,tandud for idervention in NRC proceedingS; LBP-92-i. 35 NRC 114 (1992) 

INSURANCE 
See Uability Insunncc 
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INlERLOCUTORY REVIEW 
criteria for initiation of; CU·92·9. 35 NRC 156 (1992) 
expansion oC issues Cor litigation IS basis Cor interlocutory review; CU·92·9. 35 NRC 156 (1992) 

INlERVENTION 
appeals of denial oC; CU·92·3. 35 NRC 63 (1992) 
autanatic right of; 0D-92·3. 35 NRC 107 (1992) 
contention rcquiIement for; U1P·92·8. 35 NRC 167 (1992) 
discretionary. standard for grant of; U1p·92·8. 35 NRC 167 (1992) 

INlERVENTION PETITIONS 
supplements to; 00·92·3. 35 NRC 107 (1992) 

INlERVENTION. LATE 
five·factor test for; CU·92·1. 35 NRC 1 (1992) 
pleading rcquiIements for; CU·92·1. 35 NRC 1 (1992) 

JUSTlI'lCATION RlR CONTINUEO OPERATION 
at Palo Verde; 0D-92·1. 35 NRC 133 (1992) 

LABORATORIES 
scpantion of process and environmental facilities; 0D-92·2. 35 NRC 211 (1992) 

LAW OF TIlE CASE 
applicability to interlocutory decisions; CU·92·9. 35 NRC 156 (1992) 

IlABlUTY 
Cor onsite incidents involving byproduct waste IS injury in fact; LBP·92·8. 35 NRC 167 (1992) 

IlABlUTY INSURANCE 
rcquiIements for uranium enriclunent Cacilities; CU·92· 7. 35 NRC 93 (1992) 

UCENSE AMENDMENTS 
notice of applications; 0D-92·3. 35 NRC 236 (1992) 

UCENSE CONDmONS 
antitrust. suspension oC; CU·92·6. 35 NRC 86 (1992) 
issued by other federal or state agencies. NRC authority to enforce; 00·92·2. 35 NRC 211 (1992) 
materiality oC industrial radiography reports; LBP·92·2. 35 NRC 20 (1992) 

UCENSE RENEWAL 
financial assurance for decommissioning; 0D-92·2, 35 NRC 211 (1992) 
material omissions of fact and material false statements in; 0D-92·3. 35 NRC 236 (1992) 

UCENSEES 
financial resources IS • factor in deciding necessity oC ufety measures; CU·92·9. 35 NRC 156 (1992) 
responsibility to report employment changes oC licensed reactor operators; LBP·92-6. 35 NRC 130 

(1992) 
UCENSES 

Sec Broad·Scope license; Byproduct Material license; Revocation oC license; TransCer oC license 
UCENSING BOARDS 

authority to dismiss parties; 0D-92·3. 35 NRC 107 (1992) 
mitigation of civil penalties by; U1p·92·2. 35 NRC 20 (1992) 
obligation to adhere to decisions of higher tribunals; CU·92·9. 35 NRC 156 (1992) 
referral of issues to Staff for resolution; CU·92·3. 35 NRC 63 (1992) 
review of settlement agreements; U1P·92·9. 35 NRC 189 (1992); LBP·92·12, 35 NRC 195 (1992); 

U1p·92·13. 35 NRC 199 (1992); LBP·92·15. 35 NRC 209 (1992) 
MANAGEMENT COMPlITENCE 

allegations of brca1cdown in; 0D-92·3. 35 NRC 236 (1992) 
MATERIAL CONTROL AND ACCOUNTING 

standards for uranium enrichment facilities; CU·92·7. 35 NRC 93 (1992) 
MATERIAL FALSE STATEMENTS 

in license renewal application; DD·92·3. 35 NRC 236 (1992) 
MATERIAUTY 

of industrial radiography reports; U1P·92·2. 35 NRC 20 (1992) 
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MATERIALS UCENSES 
amendment of demonstration section; 00-92·2, 35 NRC 211 (1992) 
limits on term of; 00·92·2, 35 NRC 211 (1992) 
name change as transfer of contrOl of; 00-92·2, 35 NRC 211 (1992) 

MOOTNESS 
termination of proceeding on grounds of; LBP·92-6, 35 NRC 130 (1992) 
vacation of decision on grounds of; eU·92·5, 35 NRC 83 (1992) 

NATIONAL ENVIRONMENTAL POUCY Acr 
zone of interests protected by; CU·92·2, 35 NRC 47 (1992) 

NITRATES 
in efiluent, detection level for analysis of; 00-92·2, 35 NRC 211 (1992) 

NOTICE 
of license amendment applications; 00-92·3, 35 NRC 236 (1992) 

NRC PROCEEDINGS 
judicial concepts or ltanding applied in; LBP·92·8, 35 NRC 167 (1992) 

NRC STAFF , 
discovery from; LBP·92·3A, 35 NRC 110 (1992) 
evidence, weight given to, by licensing boards; CU·92·6, 35 NRC 86 (1992) 
rcCcml or technical issues to; CU·92·3, 35 NRC 63 (1992) 

NUCLEAR REGULATORY COMMISSION 
authority to cnCorcc conditions of permits or licenses issued by other federal or ltate agencies; 

00·92·2, 35 NRC 211 (1992) 
heallh and safety tcspoosibilities; CU·92·3, 35 NRC 63 (1992) 
hearing standards; Cll·92·7, 35 NRC 93 (1992) 
sua sponte exercise of supervisol)' aulhority over adjudicatol)' proceedings; CU·92·6, 35 NRC 86 (1992) 

OPERATING UCENSE AMENDMENT PROCEEDINGS 
standing to intervene in; LBp·92-4, 35 NRC 114 (1992) 

OPERATING UCENSE AMENDMENTS 
license transfer through; Cll·92-4, 35 NRC 69 (1992) 

OPERATING UCENSE PROCEEDINGS 
existence of, where license has not yet been issued; Cll·92·1, 35 NRC 1 (1992) 

ORGANIZATIONS 
injul)'.in·fact and zone-of·interests n:quirements (or intervention in NRC proceedings; LBp·92-4, 35 NRC 

114 (1992) 
PENALTIES 

See Qvil Penalties 
PHYSICAL SECURITY 

standards (or uranium enrichment facilities; CU·92·7, 35 NRC 93 (1992) 
PRESIDING OFFICER 

aulhority to consolidate proceedings; LBP·92·13A, 3S NRC 205 (1992) 
PRICE·ANDERSON Acr 

applicability to uranium enrichment facilities; Cll·92·7, 35 NRC 93 (1992) 
RADIOGRAPHY, 

See Industrial Radiography 
RADIOLOGICAL CONTINGENCY PLAN 

frequency of exercises; 00-92·2, 35 NRC 211 (1992) 
RADIONUCUDES 

discharge limits; 00-92·2, 35 NRC 211 (1992) 
REAcrOR COOLANT 

primal)'·to-sccondal)' leak at Palo Verde; 00-92·1,35 NRC 133 (1992) 
pump seals, Justification for Continued Opention at Palo Verde; 00-92·1, 35 NRC 133 (1992) 

REAcrOR VESSEL 
material lurveillance program wilhdrawal schedule; LDP·92-4, 35 NRC 114 (1992) 
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RECORD 
See Reopening • Record 

RECORDKEEPING 
industrial ndiognphy viobtions; lBP-92-2. 35 NRC 20 (1992) 

REGULATIONS 
interpretation of 10 C.FR 2714a; CU-92-2. 35 NRC 47 (1992) 
interpretation of 10 C.FR 2762; CU-92-2. 35 NRC 47 (1992) 
interpretation of 10 C.F.R_ Part 140; W-92-7. 35 NRC 93 (1992) 

REOPENING A RECORD 
by petitioners lhat were nOl p.artics to the proceeding; W-92-1. 35 NRC 1 (1992) 
failwc to satisfy requirements for; CU-92-I. 35 NRC 1 (1992) 

REPORTING REQUIREMENTS 
employment changes or liccnsod reactor openton; lBP-92-6. 3S NRC 130 (1992) 
fIX safety violations; DD-92-I. 35 NRC 133 (1992) 

RES JUDICATA 
resolution of factual issues by sctt1cmcn1 a.,.,.,.,,""t u; lBP-92-1. 35 NRC 11 (1992) 

REVIEW 
See Appeals; Interlocutory Review 

REVOCATION OF UcrNSE 
request based on material false statements; DD-92-3. 35 NRC 236 (1992) 

RULEMAKING 
choice between adjudication and; CU-92-7. 35 NRC 93 (1992) 

RULES OF PRACTICE 
application of judicial COIIcepIS of standing in NRC proc:=dings; lBP-92-4. 35 NRC 114 (1992) 
autanatic right of intcm:ntion under Atonic Energy Act; 00-92-3.35 NRC 107 (1992) 
challenges to hearing standards; W-92-7. 35 NRC 93 (1992) 
c:ontcntion requirement for intcm:ntion; lBP-92-l1. 35 NRC 167 (1992) 
discretionary sunding to intervene; lBP-92-B. 35 NRC 167 (1992) 
dismissal of parties; 00-92-3. 35 NRC 107 (1992) 
economic injury u basis for standing to intervene; lBP-92-B. 35 NRC 167 (1992) 
eCf..:tivcness of decisions; W-92-4. 35 NRC 69 (1992) 
evidentiary I1IppOI't to obWn discovery to respond to summary disposition motions; W-92-I. 3S NRC 

145 (1992) 
exislcnce of operating license proceeding wben: license bu not yet been issued; W-92-1, 35 NRC 1 

(1992) 
live-factor test for late intervention; CU-92-1, 35 NRC 1 (1992) 
genuine issue of material fact, for pmpose of avoiding summary disposition; W-92-I, 35 NRC 145 

(1992) 
injury-in-f.ct test for standing to intervene; lBP-92-B, 35 NRC 167 (1992) 
interest requirement fIX sunding to intervene; W-92-2. 35 NRC tr1 (1992); lBP-92-l1, 35 NRC 167 

(1992) 
interlocutory review criteria; W-92-9, 35 NRC 156 (1992) 
inepanble hum standard for grant or stay pending appeal; CU-92-4, 35 NRC 69 (1992) 
jurisdiction aver 2206 petitions; CU-92-1, 35 NRC 1 (1992) 
law of the QSe doctrine; W-92-9,35 NRC 156 (1992) 
mitigation or civil penaltics by licensing boards; lBP-92-2. 35 NRC 20 (1992) 
pleading n:quircmcnIs for late intervention; W-92-1, 35 NRC 1 (1992) 
pleading requirements to establish standing to intervene; lBP-92-l1, 35 NRC 167 (1992) 
prcfiled wriucn di=t testimony in enfon:cmcnt cascs; lBP-92-7, 35 NRC 163 (1992) 
referral or issucs to NRC Staff; W-92-3, 35 NRC 63 (1992) • 
reopening • record; Cll-92-1, 35 NRC 1 (1992) 
responsibilitics of parties; CU-92-3, 35 NRC 63 (1992) 
specilicity n:quired of 2206 petitiom; DD-92-2. 35 NRC 211 (1992) 
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ltanding 10 interVene; CU-92-1, 35 NRC 1 (1992) 
ltay of agency action; CU-92-4, 35 NRC 69 (1992) 
,upplements 10 inIervenIion petitions; DO-92-3, 35 NRC 107 (1992) 

SAFEGUARDS 
pc:rf'ormanc»based ,tandards for unnium enrichment facilities; CU-92-7, 35 NRC 93 (1992) 

SAFETY 
licensee', financial resoun:cs u a faClor in deciding necessity of actions; CU-92-9, 35 NRC 1S6 (1992) 
reporting of violations at Palo Verde; DO-92-1, 35 NRC 133 (1992) 
Sec also Health and Safety 

SAFETY EVAWAll0N 
of Justifications for continued" Operation at Palo Verde; D0-92-I, 35 NRC 133 (1992) 

SANCTIONS 
dismissal of parties; DO-92-3, 35 NRC 107 (1992) 
Sec also Civil Penalties 

SECURITY 
Sec Physical Security 

SENIOR REACTOR OPERATOR 
luspension from Part 50 activities because of dNg abuse; LBP-92-1, 35 NRC 11 (1992) 

SENIOR REACTOR OPERATOR UCENSE 
expiration upal tennination of employment; LBP-92-6, 35 NRC 130 (1992) 

SE1'11.EMENT AGREEMENTS 
licensing board lCViewof; LDP-92-5, 35 NRC 128 (1992); U1P-92-9, 35 NRC 189 (1992); LBP-92-12, 

35 NRC 195 (1992); U1P-92-13, 35 NRC 199 (1992); U1P-92-15, 35 NRC 209 (1992) 
objections 10, by pany 10 related proceeding; LBP-92-1, 35 NRC 11 (1992) 
termination of proceedings because of; LDP-92-9, 35 NRC 189 (1992); LBP-92-12, 35 NRC 195 

(1992); U1P-92-13, 35 NRC 199 (1992); U1P-92-15, 35 NRC 209 (1992) 
SHELTERING . 

appropriateness {or beach populations; CU-92-8, 35 NRC 145 (1992) 
content of emergency plans; CU-92-8, 35 NRC 145 (1992) 

SnOW-CAUSE PROCEEDINGS 
ltandard {or initiation of; D0-92-I, 35 NRC 133 (1992) 

SITING 
boundarY limits for unnium enrichment {acility; CU-92-7, 35 NRC 93 (1992) 

STANDING TO INTERVENE 
application of judicial concepts in NRC proceedings; CU-92-2, 35 NRC 47 (1992); LBP-92-4, 35 NRC 

114 (1992) 
discretionarY, mndard for grant of; LDP-92-8, 35 NRC 167 (1992) 
economic injury u basis for; CU-92-2, 35 NRC 47 (1992); LDp-92-8, 35 NRC 167 (1992) 
in operating license amendment proceeding; LDP-92-4, 35 NRC 114 (1992) 
informational interests u basis for; CU-92-2, 35 NRC 47 (1992) 
injurY-in·fact test for; LDP-92-8, 35 NRC 167 (1992) 
intcrCSt requirement for; CU-92-2, 35 NRC 41 (1992); LDP-92-8, 35 NRC 161 (1992) 
judicial concepts applied in NRC proceedings; LDP-92-8, 35 NRC 161 (1992) 
pleading requirements 10 establish; U1P-92-8, 35 NRC 161 (1992) 

STAY 
applicability where there is no order in existence 10 .tay; CU-92-2, 35 NRC 47 (1992) 
housekeeping, pending juClicill review; CU-92-4, 35 NRC 69 (1992) 
irrepanblc hum ltandard; CU-92-4, 35 NRC 69 (1992) 

SUBPOENAS 
witnesses in enforcement cascs; U1P-92-7, 35 NRC 163 (1992) 

SUMMARY D1SPOSmON 
discovery, JCqwranents for obtaining; W-92-8, 35 NRC 145 (1992) 
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TECHNICAL SPEOflCATIONS 
removal of Rlctor vessel material llUVeillance program withdrawal schedulc from; LBP-92-4, 35 NRC 

114 (1992) 
temporary waivers of complilnce II Palo Verde; DO-92-1, 35 NRC 133 (1992) 

TEMPORARY WAIVERS OF COMPLIANCE 
II Plio Verde; D0-92-1, 35 NRC 133 (1992) 

TERMINATION OF PROCEEDING 
approval of consenl order II causc for; LBP-92-11, 35 NRC 193 (1992) 
incorpontion by n:fmncc in licensing bolrd order dismissing proceeding; LBP-92-5, 35 NRC 128 

(1992) 
on mootncss grounds; LBP-92-6, 35 NRC 130 (1992) 
scttlemertt agrecmenlll basis for, LDP-92-9, 35 NRC 189 (1992); LBP-92-12, 3S NRC 19S (1992); 

LDP-92-13, 3S NRC 199 (1992); LBP-92-15, 35 NRC 209 (1992) 
TESTIMONY 

prefiled wrincn direct, in enforcement cases; LBP-92-7, 35 NRC 163 (1992) 
TIl0RIUM 

byproduct material disposal; LBP-92-8, 3S NRC 167 (1992) 
TRANSFER OF CONTROL 

namc change II; DO-92-2, 35 NRC 211 (1992) 
TRANSFER OF UCENSE 

hearing rights 00; CU-92-4, 3S NRC 69 (1992) 
URANIUM 

barium-trealed raffinate lolvenl extract applied II fertilizer; D0-92-2, 35 NRC 211 (1992) 
byproduct material disposal; LDP-92-8, 35 NRC 167 (1992) 
loil and water contamination; D0-92-3, 35 NRC 236 (1992) 

URANIUM ENRICllMENr FACIUrY 
applicability of Part 140 10 license application; CU-92-7, 35 NRC 93 (1992) 
liting criteria; CU-92-7, 35 NRC 93 (1992) 

URANIUM HEXAFLUORIDE 
autoclaves for heating cylinders filled with; D0-92-2, 3S NRC 211 (1992) 
reduction plant, substitution of H2 for dissociated ammonia; D0-92-2, 35 NRC 211 (1992) 

VACATION OF DEOSION 
on mootncss grounds; CU-92-5, 3S NRC 83 (1992) 

VIOLATIONS 
lafely, reporting of, al Palo Verde; DO-92-1, 35 NRC 133 (1992) 
leverily level of; LDP-92-2, 35 NRC 20 (1992) 

WAIVER 
of pleading requirements for appeals; CU-92-2, 35 NRC 47 (1992) 
Sec also Temporary Waivers of Compliance 

WASTE DISPOSAL 
byproduct material, economic costs as basis for ltanding to intervene; LDP-92-8, 35 NRC 167 (1992) 
radioactivc solid; D0-92-2, 35 NRC 211 (1992) 

ZONE OF INTERESTS 
standard for intervention in NRC proceedings; LBP-92-4, 35 NRC 114 (1992) 
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BLOOMSBURG SITE DECONTAMINATION; Docket Nos. 030-05980,030-05981, 030-0S982, 030-08335, 
030-08444 

MODIf1CATION ORDER; March 16, 1992; ORDER (Ruling on Uca!lccs' MoUat 10 Canpd 
Deposition Discovery fn:m the NRC Staff); LBP·92-3A. 35 NRC 110 (1992) 

BLOOMSBURG SITE DECONTAMINATION; Docket Nos. 030-05980.030-05982, 030-0833S. 030-08444 
ENFORCEMENT ACTION; April 10. 1992; MEMORANDUM AND ORDER; CU·92·9. 35 NRC 

156 (1992) 
BLOOMSBURG SITE DECONfAMINATION; Docket Nos. 030-0598()..ML&ML-2, 030-05982·ML&ML-2 

MATERIALS UCENSE; J\1nC II. 1992; ORDER; LBP·92·13A. 35 NRC lOS (1992) 
CLAIBORNE ENRICHMENT CENfER; Docket No. 70-307()..ML 

MATERIALS UCENSE; Man:h 5. 1992; MEMORANDUM AND ORDER; CU·92·7, 35 NRC 93 
(1992) 

COMANClm PEAK STEAM ELECrRIC STATION. Units 1 and 2; Docket Nos • .5o.44S-0L&CPA. 
50446-0L 

OPERATING UCENSE AND CONSTRUCTION PERMIT AMENDMENT; )anuuy 17. 1992; 
MEMORANDVM AND ORDER; CU·92·1. 3S NRC 1 (1992) 

DAVIS BESSE NUCLEAR POWER STATION. Unit 1; Docket No. S0-346-A 
ANTITRUST; Match 5. 1992; ORDER; CU-92-6. 35 NRC 86 (1992) 

GORE. OKLAllOMA FACIUIY; Docket No. 40-8027 
REQUEST FOR ACTION; J\1nC 7. 1992; DIRECTOR'S DEClSION UNDER 10 C.F.R. 12.206; 

D0-92·2.35 NRC 211 (1992) 
REQUEST FOR ACTION; )\1nC 8. 1992; DIRECfOR'S DEClSION UNDER 10 C.F.R. 12.206; 

D0-92·3. 35 NRC 236 (1992) 
HARVARD AVENUE SITE AND BERT AVENUE SITE DECONfAMINATION; Docket No. 040.08724 

ENFORCEMENT ACfION; May 12. 1992; MEMORANDUM AND ORDER (Order Approving 
Consent Order and Terminating PIocccding); LBP·92·11. 35 NRC 193 (1992) 

JAMES A. FITZPATRICK NUCLEAR POWER PLAm; Docket No. 50-333-OM 
ENFORCEMENT ACTION; January 21,1992; MEMORANDUM AND ORDER (fermin,ting 

fitzPatrick Proceeding); LBP·92·1, 35 NRC 11 (1992) 
PALO VERDE NUCLEAR GENERATING STATION, Units I, 2, and 3; Docket No.. 50-528. 50-529. 

5G-530 
OPERATING UCENSE AMENDMENT; Match 4.1992; MEMORANDUM AND ORDER FINDING 

MITCHEll. PE1TllONERS IN DEFAULT (Dismissal of PIocccding); LBP-92-3, 35 NRC 107 
(1992) 

REQUEST FOR AcnON; Match 16. 1992; DIRECTOR'S DEClSION UNDER 10 C.F.R. 12.206: 
D0-92·I, 35 NRC 133 (1992) 

PERRY NUCLEAR POWER PLANT. Unit 1; Docket No. 5G-440 
ANTITRUST; Match 5, 1992; ORDER; CU·92-6, 35 NRC 86 (1992) 
OPERATING UCENSE AMENDMENT; Mut:h 18, 1992; MEMORANDUM AND ORDER (Ruling 

ro Intcrvcntiro Petition); LBP-92-4, 35 NRC 114 (1992) 
RANCIlO SECO NUCLEAR GENERATING STATION; Docket No. 50-312-OU. 

OPERATING UCENSE AMENDMENT; February 6.1992; MEMORANDUM AND ORDER; 
CU·92·2, 35 NRC 47 (1992) 
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SEABROOK STATION, Units 1 and 2; Docket Nos. 5G443-OL, 5G444-0L 
OPERATING UCENSE; April 3, 1992; DECISION; Cll·92·B, 35 NRC 14S (1992) 

SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. 5()'322 
DECOMMISSIONING; Iwtc 17, 1992; ORDER; LBP·92-15, 35 NRC 209 (1992) 
OPERATING UCENSE AMENDMENT; February 26, 1992; MEMORANDUM AND ORDER; 

Cll-92-4, 35 NRC 69 (1992) 
OPERATING UCENSE AMENDMENT; Iunc 17, 1992; ORDER; LBP-92-14, 3S NRC '1J11 (1992) 

VOGTI..E ELECrRIC GENERATING PLANr. Units 1 and 2; Docket Nos. 50-424-0LA, 50-42S-OLA 
OPERATING UCENSE AMENDMENT; February 12. 1992; MEMORANDUM AND ORDER; 

Cll-92-3. 35 NRC 63 (1992) 
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