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PREFACE

This is the thirty-fifth volume of issuances (1 - 260) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative Law
Judges, and Office Directors. It covers the period from January 1, 1992 - June 30,
1992.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with respect
to those applications. Boards are drawn from the Atomic Safety and Licensing
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmen-
talists, chemists, and economists. The Atomic Energy Commission first established
Licensing Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created an
Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing Boards
were transferred to the Nuclear Regulatory Commission by the Energy
Reorganization Act of 1974. Appeal Boards represent the final level in the
administrative adjudicatory process to which parties may appeal. Parties, however,
are permitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various decisions
or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic Safety
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30, 1991. In
the future, the Commission itself will review Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. Reg. 29 & 403 (1991).

The Commission also has Administrative Law Judges appointed pursuant to the
Administrative Procedure Act, who preside over proceedings as directed by the
Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the monthly
softbounds and any corrections submitted by the NRC legal staff to the printed
softbound issuances are contained in the hardbound edition. Cross references in
the text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.

Issuances are referred to as follows: Commission--CLI, Atomic Safety and
Licensing Boards--LBP, Administrative Law Judges--ALJ, Directors’ Decisions--
DD, and Denial of Petitions for Rulemaking--DPRM.

The summaries and headnotes preceding the opinions reported herein are not
tobe deemed a part of those opinions or to have any independent legal significance.
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Cite as 35 NRC'1 (1992) CLI-92-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS

lvan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick

E. Gail de Planque

In the Matter of Docket Nos. 50-445-OL & CPA
50-446-0OL
TEXAS UTILITIES ELECTRIC
COMPANY
(Comanche Peak Steam Electric
Station, Units 1 and 2) January 17, 1992

The Commission denies a motion to reopen the record because Petitioners
were not parties to the proceeding, and their motion did not address the five
factors necessary for late intervention. Even if they had addressed and satisfied
the Iate intervention standards, they failed to satisfy the reopening requirements.

RULES OF PRACTICE: MOTIONS TO REOPEN RECORD;
REOPENING OF RECORD (STANDARD FOR APPLICANT);
STANDING TO INTERVENE; NONPARTY PARTICIPATION

Petitioners are barred from seeking a reopening of the record because they
were not parties to the proceeding itself.



RULES OF PRACTICE: INTERVENTION (STANDING);
INTERVENTION PETITION (PLEADING REQUIREMENTS);
MOTIONS TO REOPEN RECORD; STANDING TO INTERVENE;
NONPARTY PARTICIPATION

Petitioners have never been parties to the Comanche Peak proceeding; at this
time they may only become parties by filing a petition for late intervention under
10 CF.R. §2.714(a)(1) and satisfactorily addressing the five factors contained
therein. Unless and until Petitioners petition for, and are granted, intervention
in the proceeding, they cannot move to reopen the record.

RULES OF PRACTICE: LICENSING PROCEEDING; NOTICE OF
HEARING

Because the NRC has not yet issued the license for Unit 2, there remains
in existence an operating license “proceeding” that was initiated for Comanche
Peak by the 1979 Federal Register notice.

RULES OF PRACTICE: INTERVENTION PETITION (PLEADING
REQUIREMENTS); NONTIMELY INTERVENTION PETITIONS

The petition before us clearly does not satisfy NRC requirements for consid-
eration of a late-filed petition for leave to intervene. Quite simply, Petitioners
have not even addressed the five factors contained in 10 C.F.R. §2.714(a)(1)(i)-

).

RULES OF PRACTICE: INTERVENTION PETITION (PLEADING
REQUIREMENTS); REOPENING OF RECORD (TIMELINESS)

Even if Petitioners could satisfy the requirements for late intervention, their
present petition clearly fails to satisfy the requirecments of section 2.734 for
reopening the record.

AEA: ENFORCEMENT ACTION (HEARING RIGHT)

RULES OF PRACTICE: JURISDICTION (10 C.F.R. §2.206
PETITIONS)

Because the license for Comanche Peak Unit 1 has already issued, Petitioners
may seck enforcement action under Section 2.206. Therefore, the pleading is
referred to Staff for consideration under section 2.206 inasmuch as the pleading
relates to Unit 1.



MEMORANDUM AND ORDER

I. INTRODUCTION

This matter is before the Commission on a request by Sandra Long Dow
and Richard E. (“R. Micky™) Dow (“Petitioners”) to reopen the Comanche
Peak operating license proceedings.! The Texas Utilities Electric Company (“TU
Electric”), the Licensee, and the NRC Staff have responded in opposition to
the request. For the reasons stated below, we deny the request to reopen the
proceedings.2

II. FACTUAL BACKGROUND

The NRC initiated the Comanche Peak operating license (“OL") proceedings
in 1979. See 44 Fed. Reg. 6995 (Feb. 5, 1979). At that time, three parties were
admitted into the proceeding. Neither the Dows nor the “Disposable Workers
of Comanche Peak,” the organization they represent, were among those parties.
Subsequently, two of the three original intervenors voluntarily withdrew from the
proceedings. A second proceeding dealing with a construction permit amend-
ment (“CPA") for Comanche Peak Unit 1 was added in 1986 and consolidated
with the OL proceeding. Again, neither the Dows nor the “Disposable Work-
ers” sought intervention. In July 1988, the NRC’s Atomic Safety and Licensing
Board issued an order dismissing the Comanche Peak proceedings pursuant to a
settlement agreement between the parties: TU Electric, the Staff, and the Cit-
izens Association for Sound Energy (“CASE"), the lone remaining intervenor.
See LBP-88-18A, 28 NRC 101 (1988); LBP-88-18B, 28 NRC 103 (1988).

! Sandra Dow represents an organization named “Disposable Workers of Comanche Peak Steam Electric Station.”
2 pesitioners styled their pleading as “before the Atomic Safe:y and Lloensmg Board.” However, there is no Board
cmrem]y constituted in the Comanche Peak operating 1 b all activity in the adjudicatory
portion of that proceeding ended several years ago. Indeed, were it not for the fact that the license for Unit 2 has
yet to be issued, there would be no operating license proceeding to “reopen.” Accordingly, this matter is before
the Commission for disposition.

The pleading also contains statements that might be construed as allegations of misconduct by NRC employees.
For that reason, it has been referred to the Office of Inspector Genenl for appropriate action.
3We subsequently denied a request for “re-intervention™ by a former intervenor who had previously withdrawn
from the proceedings. CLI-88-12, 28 NRC 605 (1988), as modified, CLI-39-6, 29 NRC 348 (1989), aff"d Citizens
Association for Fair Utlity Regulation v. NRC, 898 F.2d 51 (S5th Cir. 1989), cert. denied, 111 S. Ct. 246 (1990).




III.  ARGUMENTS OF PARTIES

A. Petitioners’ Request

On November 20, 1991, the Petitioners filed the pleading now before us.
Petitioners labeled the pleading a “motion to reopen the record,” but asked the
Commission to both “reopen the record . . . and thereafter grant the petitioners
leave to file their motion for intervention.” See Motion. to Reopen (*“Motion™)
at 1. Petitioners stated their intention to “file, within 45 days, all necessary
affidavits and other documentation . . . .” Motion at 8. Petitioners claimed
authority for their submission under 10 C.F.R. §2.734, which governs motions
to reopen a record, and addressed the three factors required by that section.*

A request to reopen the record must be (1) timely, (2) address “a significant
safety or environmental issue,” and (3) “demonstrate that a materially different
result would be or would have been likely had the newly proffered evidence
been considered initially.” 10 C.F.R. § 2.734(a). Briefly, Petitioners allege that
they satisfy the first prong of the test “because some of the evidence, of the
greatest material value to [the NRC], has only come to light within the last
thirty. (30) days.” Motion at 2-3. Petitioners allege that this

[n]ew evidence regarding the payment of “hush” money to whistleblowers, not to testify
before this Board surfaced for the first time after the record was closed; and, new evidence
concerning the payment of “hush” money to the intervenor C.AS.E., has only, now, surfaced.

Id, at 3,

Petitioners allege that they satisfy the second prong of the test because they
have provided evidence of (1) money paid to potential witnesses not to testify
before the Licensing Board, and another witness coerced into accepting money
in exchange for not testifying before the Licensing Board (id. at 3-4); (2) false
and misleading evidence submitted by TU Electric, which was the basis for a
Licensing Board decision in December 1983 (id. at 4-5); and (3) false testimony
by the management of TU Electric and Brown & Root, its principal contractor,
in a Department of Labor (*'DOL”) proceeding arising from actions at Comanche
Peak (id. at 5-6).

Finally, Petitioners allege that they satisfy the third prong of the “reopening”
test because they believe that they would have been granted leave to intervene
in the proceedings had they known about this information at that time and

4 Petitioners also cite “29 C.FR. Pant 18 as authority for their submission. However, Title 29 of the Code
of Federal Regulations contains regulations applicable to the Department of Labor (“DOL”), not the NRC. We
presume Petitioners have confused DOL regulations with NRC regulations, found at Title 10 of the Code of
Federal Regulations,



been able to bring it to the Board’s attention. /d. at 6. Petitioners also allege
that various representatives of TU Electric, CASE, and the NRC Staff either
“knowingly remained silent” and deliberately failed to notify the Board of
relevant information or actively perjured themselves before the Licensing Board
during these proceedings. Id. at 6-8.

However, the Petitioners do not submit any affidavits by themselves or anyone
else in support of these allegations in this particular motion. See 10 C.FR.
§2.734(b). Instead, they submit selections from various prior pleadings before
either the NRC or the DOL.

B. The Licensee’s Response

The Licensee argues that Petitioners cannot seek to “reopen” the record
because they were never a “party” to the proceeding when it was an active,
ongoing proceeding. See Texas Utilities Response (“TU Resp.”) at 20-21. The
Licensee then argues that Petitioners have failed to demonstrate any right to
intervene in the proceedings because they failed to address the requirements
for a late-filed petition. TU Resp. at 21-25. Finally, the Licensee argues that,
assuming arguendo that Petitioners can seck reopening of the record, Petitioners’
pleading does not satisfy the requirements of section 2.734. Id. at 25-41. The
Licensee urges, among other things, that the allegedly “new” material is not
new and that all of the concerns raised by Petitioners have been reviewed and
addressed by the NRC.

C. The NRC Staff’s Response

' The Staff supports the Licensee’s argument that only a party to a proceeding
can seck to reopen that proceeding. NRC Staff Response (“Staff Resp.”) at
5-6. The Staff then argues that Petitioners have failed to demonstrate that
they have standing to intervene (Staff Resp. at 6-9), and that Petitioners have
failed to address the requirements for a late-filed petition to intervene (id. at 9).
Finally, the Staff argues that Petitioners have failed to satisfy the requirements
for a motion to reopen. Id. at 10-18. In the process, the Staff points out that,
with perhaps two exceptions, the pleadings submitted as “new evidence” by
the Petitioners have been submitted to the NRC on previous occasions by other
potential intervenors.



IV. ANALYSIS

A. Petitioners’ Request to Reopen the Record

We find that Petitioners are barred from seeking a reopening of the record
because they were not parties to the proceeding itself. As the Staff correctly
points out, the regulation itself does not — by its words — limit motions to
reopen to parties. However, we believe that such is the proper interpretation.

The purpose of Part 2, Subpart G, is to set out the procedures whereby a
person or organization petitions for and then exercises the right to participate
in formal NRC adjudications. See generally 10 CF.R, §2.700. A brief review
of our regulations clearly demonstrates that the word “motion” is used when
describing a pleading filed by those who have become parties to a proceeding
and are attempting to exercise rights gained as a result of that status. On the
other hand, our regulations use the word “petition” to describe a pleading filed
by one who has not yet been admitted to *“party” status, i.e., one who has not yet
established a legal right to participate in a proceeding. Cf. 10 C.F.R. §2.714.

Here, Petitioners have never been parties to the Comanche Peak proceeding;
at this time they may only become parties by filing a petition for late intervention
under 10 CF.R. §2.714(a)(1) and satisfactorily addressing the five factors
contained therein. Unless and until Petitioners petition for, and are granted,
intervention in the proceeding, they cannot move to reopen the record.

Petitioners also cite Rule 60(b) of the Federal Rules of Civil Procedure
(“FRCP") in support of their position that a closed proceeding may be reopened
and reexamined. See Motion at 1-2 (a “court may rclieve a party or a
party’s legal representative from a final judgment, order, or proceeding . . . .”).
However, consistent with the language in that rule, all the judicial decisions
we have found addressing the issue have held that only a “party” or one in
privity with a party may request relief under Rule 60(b). Western Steel Erection
Co. v. United States, 424 F.2d 737, 739 (10th Cir. 1970); Ratner v. Bakery &
Confectionery Workers, 394 F.2d 780, 782 (D.C. Cir. 1968); Screven v. United
States, 207 F.2d 740, 741 (5th Cir. 1953); United States v. 140.80 Acres of Land,
Etc., 32 FR.D. 11, 14 (E.D. La. 1963). See generally 7 J. Moore, Moore's
Federal Practice {60.19 (2d ed. 1985); 11 Wright and Miller, Federal Practice
and Procedure §2865 (1973). Thus, Rule 60(b) does not support Petitioners’
argument for reopening the Comanche Peak proceeding at their insistence.

5Because the NRC has not yet issued the license for Unit 2, there ins in exi an openating i
ing™ that was initiated for Comanche Peak by the Federal Register Notice that was pubhshed in 1979.

See 44 Fed. Reg. 6995 (Feb. 5, 1979). Accordingly, we reject the Licensee’s argument that Petitioners have no

right to seek reopening of the record because the Commission has approved the settlement agreement dismissing

proceedings below. TU Resp. at 19-20.



B. Petitioners’ Request for Late Intervention

Petitioners’ pleading asks that we “both re-open the récord of the [Comanche
Peak] proceedings, and thereafter grant Petitioners leave to file their motion for
intervention.” Motion at 1. However, we find that the pleading before us clearly
does not satisfy our requirements for consideration of a late-filed petition for
leave to intervene. Quite simply, Petitioners have not even addressed the five
factors contained in 10 C.F.R. § 2.714(a)(1)(i)-(v). Accordingly, we do not grant
Petitioners late intervention and, therefore, we deny their request for reopening.

C. The Merits of Petitioners’ Reopening Request

While we hold today that Petitioners are not entitled to seck to reopen the
record of the Comanche Peak operating license proceeding, we have reviewed
their submission-in an effort to determine if their arguments have any merit.
We conclude that even if Petitioners could satisfy the requirements for late
intervention, their present petition clearly fails to satisfy the réquirements of
section 2.734 for reopening the record.

As we noted above, Petitioners must first demonstrate that their request is
timely. 10 CF.R. §2.734(a)(1). However, while Petitioners allege that their
“new” information has only come to light “within the last thirty (30) days,” we
find that the information supporting their motion has been before us on previous
occasions. As the Staff notes, Exhibits A and B were formally submitted to the
Commission either by the Citizens for Fair Utility Regulation (“CFUR"”), Mr.
Joseph J. Macktal, or Mr. Lon Burnam in their attempts for late intervention
several years ago. Thus, this material is hardly “new” or “recently discovered”
material supporting reopening of the Comanche Peak record.S

Exhibit C is an initial decision by the Department of Labor in an employment
discrimination case dated May 12, 1989, almost 3 years ago. This decision is
a public document and is hardly “new” evidence. Exhibit D appears to be
a hand-written note critical of an attorney for CASE but without any date or
authentication. Moreover, even if it were dated and authenticated as being
an evaluation of this attorney by a DOL Administrative Judge — as alleged
by Petitioners — we find that it hardly constitutes “new evidence” warranting
reopening the record of an unrelated NRC proceeding. Exhibit E is a portion of
a published opinion by the NRC’s Atomic Safety and Licensing Board, dated
December 28, 1983. Again, this is hardly “new” evidence discovered “within
the last 30 days.”

6The Commission denied both the CFUR and Macktal requests. See CLI-88-12 and CLI-89-9, supra. Mr. Burnam
withdrew his request voluntarily. Petitioners allege that this withdrawal was under “suspicious circumstances.”
Motion at 2. However, they provide absolutely no support for that allegation.



Exhibits F and G are briefs filed with the DOL in support of an employment
discrimination case filed by a Mr. Hasan, a former worker at Comanche Peak.
However, those briefs are dated February 16, 1988, and April 18, 1988. Again,
these materials are public documents that are almost 4 years old. Moreover,
both the Commission and the NRC Staff have long been aware of the general
thrust of the arguments in Mr. Hasan’s case, if not in actual possession of
these documents themselves. In fact, Petitioners allege that the Staff had these
documents in 1988. See Motion at 6. Thus, these materials hardly constitute
“new” evidence. Likewise, Exhibit I is dated July 8, 1987, and is addressed to
the Licensing Board itself. We can see no reason to conclude that this document,
which was filed before the Licensing Board over 4 years ago, can be termed
“new” evidence. . ’

Finally, Exhibit J contains two parts. The first part is a settlement agreement
between CASE, Mrs. Juanita Ellis, and TU Electric. The agreement is published
in full as Exhibit B to the settlement agreement. See LBP-88-18B, supra,
28 NRC at 126-35. The second part is an affidavit by Barbara N. Boltz, a
former member of CASE, reciting disagreements with the decision to settle the
Comanche Peak proceeding. This document is over a year old and there is no
allegation that this document contains “new” evidence. Furthermore, as the Staff
correctly notes, the NRC was well aware that some CASE members disagreed
with the decision to settle the proceedings. See CLI-88-12, 28 NRC at 610 n.6.
Accordingly, we conclude that Petitioners have failed to satisfy the first prong
of the reopening test because their “new” information is simply not timely in
any sense of the word.”

The second prong of the reopening test requires that Petitioners demonstrate
that the “new” evidence concerns “a significant safety or environmental issue.”
10 C.F.R. §2.734(a)(2). However, Petitioners point to no such issue. Instead,
they raise numerous allegations regarding other Comanche Peak-related matters.

For example, Petitioners allege attorney misconduct by CASE attorneys in
DOL proceedings. However, as we noted before when faced with the very same
allegations, “the proper forum for these complaints is likely not the NRC.” CLI-
88-12, 28 NRC at 612 n.8. Instead, the affected persons should seck sanctions
against those attorneys before the DOL or before the appropriate state bar
associations. Likewise, Petitioners allege that unnamed TU Electric employees
perjured themselves in the Hasan case before the DOL. However, there is no

70n December 27, 1991, the Commission received a pleading from the Citizens Association for Sound Energy
(“CASE™), secking leave to file a response to Petitioners® Motion to Reopen the Record. CASE’s response is an
effort to refute the allegations contained in the Bolz Affidavit and does not address the legal issues upon which
we have resolved Petitioners’ request. We grant CASE's motion and accept the tendered response. However,
because we have resolved the question of reopening the record on other grounds, we do not reach the question
of the accuracy of the allegations contained in cither the Boltz Affidavit or the CASE response. The Staff should
review both documents to determine if anything in either documnent affects its review of activities at Comanche
Peak,




allegation — much less a showing — that the Licensing Board may have relied
upon testimony by these employees. Again, this matter appears to be a concern
for the DOL, not the NRC.

Finally, Petitioners allege that TU Electric employees committed perjury be-
fore the Licensing Board prior to the Board’s Order of December 28, 1983.
Motion at 4-5. However, in their motion, Petitioners cite absolutely no docu-
mentation for that allegation. Petitioners do not even support the allegation with
their own affidavit; instead, we have only their own ipse dixit in the motion.
The only document cited in the motion in relation to this matter is a copy of the
Licensing Board’s opinion. But that opinion does not contain any verification
of Petitioners’ allegation. This unsupported allegation simply cannot support
reopening the record. Accordingly, we find that Petitioners have failed to meet
the second prong of the reopening test.®

The third prong of the reopening test réquires that Petitioners “demonstrate
that a materially different result would be or would have been likely had the
newly proffered evidence been considered initially.” 10 C.F.R. §2.734(a)(3).
In this situation, Petitioners needed to show that the Licensing Board — and
the Commission — might well have refused to accept the proposed settlement
agreement between CASE, TU Electric, and the NRC Staff and instead would
have continued the proceedings with the same or new intervenors. Instead,
Petitioners simply aver that they would have been allowed to intervene in the
proceeding. Motion at 6.

As the NRC Staff and TU Electric have noted, many of these same arguments
were made both at the public hearing to discuss the proposed settlement
agreement and in various motions for late intervention. See, e.g., Transcript
of Hearing (July 5, 1988); CLI-88-12; CLI-89-6. We concluded then that those
arguments — based on allegations similar to these and on these and similar
documents — were insufficient to support either challenges to the agreement or
petitions for late intervention. Three years have not changed our opinion that
these allegations are insubstantial and unsupported and do not constitute a basis
for voiding the settlement agreement or reopening the proceedings.

$The Petitioners’ all ppear to be addressed to the question of pipe support design at C he Peak.
Motion at 4-5. The NRC has issued the opeunng license for Unit 1 of Comanche Peak and the Staff may take

f sction sgainst that li hould circumstances warnnt. Accordingly, we hereby refer the Petitioners®
mation to the Staff under 10 CF.R. § 2.206 for review of these allegations to the extent that they may apply to
Unit 1. We also expect that the Staff will incorporate any evid d in this p into their review of
activities at Unit 2.




V. CONCLUSION

Because Petitioners were not parties to the Comanche Peak proceeding, they
cannot seck to reopen the record unless they first become parties by filing a
successful petition for late intervention. Their “motion to reopen™ does not
address the five factors required to be satisfied in order to achieve this status,
Therefore, we do not grant them late intervention., Even if Petitioners had
addressed and satisfied the late intervention standards, the motion to reopen
would have been denied, because Petitioners have failed to satisfy the reopening
standards.

It is so ORDERED,

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 17th day of January 1992.

10



Cite as 35 NRC 11 (1992) LBP-92-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

lvan W. Smith, Chairman
Peter S. Lam, Ph.D.
Harry Rein, M.D.

In the Matter of Docket No. 50-333-OM
(ASLBP No. 91-645-02-OM)

(Facllity Operating

License No. DPR-59)

(EA 91-053)
NEW YORK POWER AUTHORITY
(James A. FitzPatrick Nuclear
Power Plant)
In the Matter of Docket No. 55-8615-SC

(ASLBP No. 91-646-02-SC)
(Senlor Reactor Operator
License No. SOP-10561-1)
(EA 91-054)

DAVID M. MANNING
(Senlor Reactor Operator) January 21, 1892

11



MEMORANDUM AND ORDER
(Terminating FitzPatrick Proceeding)

SYNOPSIS

The Board terminates the FirzPatrick proceeding by granting the joint motion
by the NRC Staff and the New York Power Authority (NYPA) to approve a
settlement agreement. Mr. David M. Manning, a party to the related Manning
proceeding, objects to the settlement agreement because, he states, his hearing
rights may be adversely affected by it. Because Mr. Manning failed to state
grounds upon which his objection can be sustained, the FitzPatrick proceeding
is terminated. The resolution of factual issues by the FitzPatrick settlement
agreement is not res judicata respecting any of those issues in the Manning

proceeding.
BACKGROUND

David M. Manning is an NRC-licensed senior reactor operator (SRO) em-
ployed by the licensee, NYPA, at its FitzPatrick Nuclear Power Plant. Mr.
Manning admits that he has used unlawful drugs in violation of the policies
of the Nuclear Regulatory Commission and that, on October 9, 1990, he tried
to thwart a random drug test administered in accordance with NRC regulations
and NYPA's related drug-use screening program. Mr. Manning also admits that
he had previously been referred to the NYPA Employee Assistance Program
as a result of a cocaine-positive test in August 1988. Manning Affidavit at 2
(attached to Answer).

On May 2, 1991, the NRC Staff issued an “Order Modifying License
(Effective Immediately)” to NYPA with respect to the FitzPatrick license. The
order was founded upon the drug-testing and use episodes. It stated that the
episodes raised concerns about Mr. Manning’s integrity and trustworthiness.
The order modified the FitzPatrick license to prohibit NYPA from employing
Mr. Manning in Part 50 activities without prior NRC approval. 56 Fed. Reg.
22,022 (May 13, 1991). On May 31, 1991, NYPA answered the ordér requesting
that it be rescinded or, if it is not, that NYPA be afforded a hearing on the order.

Also on May 2, 1991, the NRC Staff issued an “Order Suspending License
(Effective Immediately) and Order to Show Cause Why License Should Not
Be Revoked” respecting Mr. Manning’s Part 55 SRO license — an action also
based upon the drug-testing and use episodes. 56 Fed. Reg. 22,020 (May 13,
1991). On June 6, 1991, Mr, Manning, by his attorney, requested a hearing on
the orders against his license. However, Mr. Manning did not request a hearing
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on the order modifying the FitzPatrick license even though the Federal Register
notice announced his right to do so. 56 Fed. Reg. at 22,023,

On August 9, 1991, in consideration of the respective answers, the NRC Staff
modified both the FitzPatrick and Manning orders. The Modified FitzPatrick
Order permits NYPA to allow Mr. Manning to return to Part 50 duties provided,
among other things, that he follows a specified 3-year drug-testing program. 56
Fed. Reg. 41,378 (Aug. 20, 1991).

Mr. Manning’s suspension and show-cause orders were modified to suspend
his Part 55 SRO license for a minimum of 3 years, rather than to pursue an
outright revocation. The Modified Manning Order would require Mr. Manning
to participate in extensive 3-year drug-testing and rehabilitation programs. After
completion of the programs, he may apply to have his license reinstated. 56
Fed. Reg. 41,590 (Aug. 21, 1991).

On August 28, 1991, Mr. Manning rcturned to Part 50 duties, but not to
licensed reactor-operator duties, as permitted by the modifications. However,
neither NYPA, at first, nor Mr, Manning accepted the modified orders as a
resolution of the issues each wish to be heard by this Board. Later, on October
7, 1991, the NRC Staff and NYPA filed their joint motion for approval of a
settlement agreement.

SETTLEMENT AGREEMENT

Under the settlement agreement, the NRC Staff withdraws both orders issued
to NYPA, and NYPA withdraws its request for a hearing. NYPA agrees not to
deviate from a followup drug-testing program it established for Mr. Manning in
accordance with section 2.4(f) of Appendix A to 10 C.F.R. Part 26 (integrity
of urine specimens) for 3 years from the date Mr. Manning returns to Part
50 duties. The period between drug tests will not exceed 90 days. There are
provisions for testing after absences from work.

The settlement agreement and the Modified FitzPatrick Order require Mr,
Manning to be tested far less frequently than does the Modified Manning
Order. Under the latter, Mr, Manning would be subject to weekly, then
semimonthly, then monthly testing during the 3-year program, compared to
the 90-day minimum interval under the Modified FitzPatrick Order and the
settlement agreement. '



REGULATORY FRAMEWORK

NYPA notes that:

Mr. Manning . . . is subject to at least two separate sources of regulation: (1) by the NRC
under Pant 55, and (2) by his employer, NYPA, which has independent responsibilities under
its Part 50 license, generally, and pursuant to federal regulation (i.e., 10 C.FR. Pan 26),
specifically.

NYPA Response at 2.

NYPA is comrect. Part 50 permits licensees of nuclear power units to employ
only reactor and senior reactor operators licensed under Part 55 to manipulate or
to supervise the manipulation of reactivity-related controls. 10 C.F.R. § 50.54(i)-
(m). There is no specific regulation in Part 50 covering the employment of
nonlicensed personnel for activities under that part. But consistent with Part
50, the Commission has, by a statement of policy, adopted Industry Guidelines
for Nuclear Power Plant Access Authorizations. The Guidelines are designed
to assure that personnel granted unescorted access to protected and vital areas
of nuclear facilities are trustworthy and reliable.! Final responsibility under the
Guidelines rests upon the utility. There is no aspect of Part SO that would prevent
facility licensees from establishing their own, higher reliability standards for its
Part 50 personnel.

In the proceedings before us, Mr. Manning’s objection is that NYPA’s
settlement action would unfairly affect the reinstatement of his Part 55 SRO
license. But Mr, Manning is not an independent actor in his dispute with the
NRC Staff. He is an NYPA employee, and he needs his employer’s confidence
in him to regain his SRO license. ‘

An applicant for an operator’s license under Part 55 can be licensed only
upon the request from the nuclear power facility licensee where the applicant
will be employed. The facility licensee must provide evidence that the applicant
is needed and meets the facility’s NRC-imposed requirements to be licensed.
The regulations impose a clear duty upon nuclear power facility licensees to
foster, support, and maintain the licensing of only those reactor operators it
believes to be qualified and in good health. E.g., 10 C.F.R. Part 55, Subpart C;
§ 55.31(a)(3)-(6); §55.61.

In addition, Part 26 requires nuclear-power reactor facility licensees to
implement a fitness-for-duty program for employees such as Mr. Manning. Such
programs must:

I Nuclear Power Plant Access Authorization Program, Policy Statement, Appendix A. 53 Fed. Reg. 7534-45 (Mar.
9, 1988).
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Provide reasonable assurance that nuclear power plant personnel will perform their tasks in a
reliable and trustworthy manner and are not under the influence of any substance . . . which
in any way affects their ability to safely and competently perform their duties . . .

10 CF.R. §26.10(a).

The requirements for the fitness-for-duty programs are detailed and demand-
ing. E.g., Appendix A to Part 26. Particularly relevant to these proceedings is
the requirement that covered workers be subject to unannounced random drug
testing at a rate equal to at least 100% of the workforce each year.2 Moreover,
facility licensees may take even more stringent fitness-for-duty actions than those
required by the rule. 10 C.F.R. §26.27(b).

THE PARTIES’ POSITIONS

A. Mr. Manning’s Objections

Mr. Manning, who is not a party to the FitzPatrick proceeding, did not join
in the settlement agreement or motion. The Board afforded him an opportunity
to comment on the agreement,

On October 24, 1991, Mr. Manning, by his counsel, objected to the settle-
ment, stating that such a settlement, “would render a nullity a significant portion
of his hearing . . . .” Counsel argues that Mr. Manning would be denied his
statutory and constitutional right to a hearing because, even if he were to prevail
before the Board, NYPA would be required to impose the conditions *“‘sought
by the Staff.” Objections at 3.

Mr. Manning seeks a change in the settlement agreement that would subject
him to either the testing program imposed by the Board in a future order or
that imposed in the Modified Manning Order. Id. at 3-4. However, the Board
doubts that this proposal has been well thought out. Counsel for Mr. Manning
seems not to understand that the testing provisions of the Modified FitzPatrick
Order and the settlement agreement are much more lenient than the provisions
of the Modified Manning Order. Id. at 2-4. Moreover, Counsel’s arguments are
virtually void of any legal analysis. For example, he does not discuss the fact
that the Board has no authority simply to alter the provisions of the agreement
between the NRC Staff and NYPA at his request.

27he pertinent regulation is 10 C.F.R. §26.24(2)(2). That section does not specify the testing cycle period
and is, therefore, logically incomplete. However, the Sta of Considerations for Part 26 indicates that the
Commission intended to adopt an annual cycle, ie., a method whereby covered workers “are covered at a rate
equal to spproximately 100 percent of the workforce, resulting in about two-thirds of the workers being tested
during the course of a given year.” 54 Fed. Reg. 24,468 (June 7, 1989); 26-SC-7. The Board has been informed
that a conforming correction to Part 26 is forthcoming.
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B. NRC Staff’s Reply

The NRC Staff argues that Mr. Manning was afforded constitutional due
process by the Federal Register notice and opportunity to request a hearing in
the FitzPatrick proceeding. The NRC Staff also notes that Mr. Manning did
not seek to participate in the settlement negotiations even though he had been
notified that the negotiations were under way. Thus, according to the NRC
Staff, it is too late for Mr. Manning to raise constitutional objections. NRC
Staff Reply at 2-5.

The NRC Staff also repeats a puzzling assertion (with which we disagree)
that the proposed agreement would have no effect in the proceeding regarding
Mr, Manning’s senior reactor operator’s license. Id. at 5; Joint Motion at 1 n.1.

C. NYPA’s Response

NYPA responded that it has the authority, as Mr, Manning’s employer, to
administer “all applicable FitzPatrick policies and procedures.” NYPA notes also
that it must meet NRC Part 26 requirements. Pursuant thereto, FitzPatrick has a
fitness-for-duty program, which, incidentally, was accepted by Mr. Manning’s
labor union. NYPA Response at 5.

Further, according to NYPA:

[Tlhe conditions of the Settlement Agreement are not simply those sought by the Staff, They
are conditions which NYPA has purposefully adopted. NYPA requires compliance with these
conditions in order for Mr. Manning to do work pursuant to NYPA’s Part 50 license.

Id. at 6.

At the Board's invitation, NYPA provided the affidavit of Radford J. Con-
verse, FitzPatrick’s Resident Manager.? Mr, Converse explains that the proposed
drug testing of Mr. Manning under the settlement agreement is appropriate in
the ordinary course of business, given NRC regulations and FitzPatrick policies
and procedures. Affidavit at 2. The proposed settlement is also important to
NYPA because it will conclude the controversy with the NRC. But, even without
that benefit, the testing program is appropriate because it provides reasonable
assurance of Mr. Manning's fitness to return to work. Id.

3Memorandum and Order, November 25, 1991 (unpublished). The Board also provided an opportunity to Mr.
Manning to respond to any NYPA affidavit. /d at 2. He did not respond.
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DISCUSSION

A. The FitzPatrick Proceeding

To ensure his standing to object to any settlement or order in the FitzPatrick
proceeding, Mr. Manning should have intervened there in accordance with the
opportunity announced in the Federal Register notice. Moreover, as the NRC
Staff argues, by waiting until settlement negotiations were completed to object
to the result, Mr. Manning may be guilty of laches.

In a neat, traditional civil proceeding, Mr. Manning would be found to have
rested on his rights too long, and that would be the énd of it. However, this
proceeding is neither neat nor traditional. It is a complex, tri-lateral set of
related proceedings with parties shifting from one side to another as the issues
change.

At bottom, the NRC Staff and NYPA move this Board to find that the
settlement is in the public interest. We were unwilling to do so in the presence
of a reasonable question of whether NYPA was conveniently and unfairly
sacrificing Mr, Manning to settle its dispute with the NRC Staff. If the settlement
would unconscionably deny Mr. Manning his opportunity for a fair hearing in
his own proceeding, we would attempt to afford some relief.

It is not our purpose in this analysis to decide whether NYPA is imposing
the correct testing regimen upon Mr. Manning. Rather, we look to whether
the testing regimen falls within NYPA’s very broad discretion to assure that
its covered employees are reliable and trustworthy. We do this solely to test
whether NYPA has been unduly influenced by a desire to settle an annoying
litigation. ’

We are convinced by Mr. Converse’s uncontroverted affidavit, the facts
admitted by Mr. Manning, and our review of the relevant regulatory framework,
that the drug-testing program to be imposed upon Mr. Manning in the settlement
agreement has a legitimate business purpose apart from its coincidental value as
a settlement factor.

The settlement is consistent with the fitness-for-duty regulations. Equivalent,
or possibly more severe, testing would be imposed on Mr. Manning even if
there were no dispute to be settled. The frequency of testing under the settlement
agreement, 90-day minimum, is not very different from the minimum annual-rate
Part 26 requirement for the general workforce. Unlike the general workforce,
however, Mr. Manning has been tested once as cocaine-positive, and deemed
once to be cocaine-positive by his refusal to provide a specimen. In that light, the
90-day testing cycle appears to be rather lenient. Moreover, after two positive
tests, Mr. Manning could have been removed from Part 50 duties for a minimum
of 3 years. 10 CF.R. §27.27(b)(2). Instcad he was permitted to return to Part
50 work within 1 year — another indication of lenient treatment.
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There is not the slightest indication that NYPA has acted unreasonably toward
Mr. Manning for the purpose of settling the FitzPatrick proceeding. Nor is the
NRC Staff imposing a testing regimen for Mr. Manning upon NYPA, as he
has averred. The settlement is essentially a recognition between NYPA and the
NRC Staff that they have nothing to litigate, Neither party seems to yield any
significant quid pro quo as considerations in the settlement agreement.

There are no grounds upon which this Board can sustain Mr. Manning’s
objection to the settlement; the matter is beyond the purview of the Board in the
Manning proceeding. The settlement is in the public interest and is approved.

B. The Manning Proceeding

When Mr. Manning’s counsel failed to understand that the FitzPatrick
settlement agreement would impose a much more lenient testing regimen upon
Mr. Manning than that imposed by the Modificd Manning Order, his argument
that Mr. Manning would be adversely affected by the settlement lost most of
its force. Nevertheless, it is still open for Mr. Manning to try to establish
that a testing program more lenient than the program imposed by NYPA in the
settlement, or no program at all, is appropriate. Since NYPA will still have
considerable leeway and concomitant responsibility under Part 26 to impose its
testing program upon Mr. Manning, the value of a favorable order of this Board
may be diminished.* In any event, the Manning proceeding shall go forward.

The NRC Staff and Mr. Manning are directed:

1. To enter into negotiations toward possible settlement in light of this
opinion within 15 days following its service. The NRC Staff shall initiate such
negotiations.

2. If no settlement agreement is reached within 30 days following the
service of this order, the parties shall begin discovery and prepare for hearing
in accordance with the schedule following page 54 of the prehearing conference
transcript. The issue to be heard is: “Should the Modified Manning Order be
sustained?” Mr, Manning’s proposal for additional issues is unacceptably vague
and is rejected.

4 However, NYPA states that the evidence that may be developed at Mr. Manning’s hearing “could well constitute
information which brings about a reconsideration of the terms of the NYPA-mandated follow-up dmug testing
" NYPA Resp at9.

| e o
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ORDER

IT IS THEREFORE ORDERED that the FitzPatrick proceeding be termi-
nated. The parties to the Manning proceeding shall comply as directed.

THE ATOMIC SAFETY AND
LICENSING BOARD

Peter S. Lam, Ph.D.
ADMINISTRATIVE JUDGE

Harry Rein, M.D. (by LW.S.)
ADMINISTRATIVE JUDGE

Ivan W, Smith, Chairman
ADMINISTRATIVE LAW JUDGE

Bethesda, Maryland
January 21, 1992

19



Cite as 35 NRC 20 (1992) LBP-92-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Adminlstratlvo Judges:

Charles Bechhoefer, Chairman
Dr. Cadet H. Hand, Jr.
Elizabeth B. Johnson

In the Matter of - Docket No. 030-12145-CivP
(ASLBP No. 91-622-01-CivP)

(Materlals License

No. 29-14150-01)

(EA 89-079)

CERTIFIED TESTING
LABORATORIES, INC. January 28, 1892

The Licensing Board, in an Initial Decision, determines that a civil monetary
penalty sought to be imposed by the NRC Staff against a Licensee involved
in industrial radiography should be reduced from $8000 to $5000. The Board
ruled that various reports and statements by the Licensee were not intentionally
false, as claimed by the Staff, but that the Licensee’s system of records was
inappropriate and inadequate for complying with the recordkeeping requirements
of the license. As a result, the Board reduced the penalty from Severity Level
II to Severity Level III.

LICENSE CONDITIONS: REPORTS

Accurate reports are material to the NRC’s licensing scheme for industrial
radiography. Inaccurate reports are thus material whether or not the NRC would
be led to take action on the basis of the erroneous information.
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RULES OF PRACTICE: CIVIL PENALTIES

In reviewing a civil penalty sought to be assessed by the Staff, a licensing
board may determine whether the proposed severity level and penalty are
appropriate or, alternatively, whether the proceeding should be dismissed or the
penalty imposed, mitigated, or remitted. A board may not increase the penalty
sought by the Staff.

CIVIL PENALTIES: ASSESSMENT (BREAKDOWN IN CONTROL
OF LICENSED ACTIVITIES)

Because of the demonstrated potential dangers of radiographic operations to
the public health and safety and the importance of audit reports to NRC’s system
of regulation, a failure to prepare correct reports can be of safety significance.
In this case, the preparation of inaccurate audit reports some time after the audit
had taken place was inappropriate for complying with the license requirement
and amounted to a breakdown in control of licensed activities.

CIVIL PENALTIES: ASSESSMENT (MITIGATION)

The promptness and extent to which a licensee takes corrective action is a
factor that a licensing board may consider in determining the amount of a civil
penalty.

TECHNICAL ISSUE DISCUSSED
The following technical issue is discussed: Industrial radiography.

APPEARANCES

Mark C. Trentacoste, Esq., Moorestown, New Jersey, for Certified Testing
Laboratories, Inc., Licensee.

Bernard M. Bordenick, Esq., and Marian L. Zobler, Esq., for the United
States Nuclear Regulatory Commission Staff,
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INITTAL DECISION
(Order Imposing a Civil Monetary Penalty)

Opinion (Including Findings of Fact)
This proceeding involves an Order Imposing a Civil Monetary Penalty, dated
August 29, 1990,} in the amount of $8000, against Certified Testing Laboratories,

Inc., Bordentown, New Jersey (hereinafter, CTL or Licensee). CTL is the holder
of License 29-14150-01, which authorizes the use of byproduct material for the

IThe Order was published at 55 Fed. Reg. 36,729 (Sept. 6, 1990).
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conduct of industrial radiography and related activitics.2 The license requires,
inter alia, field audits of radiographers to be performed at intervals not to exceed
3 months, during periods when radiographic work is being performed.?

The Order was preceded by a written Notice of Violation and Proposed
Imposition of Civil Penalty, dated March 9, 1990, which proposed the $8000
civil penalty# On the same day, the Staff issued an Order to Show Cause
why the Licensee's license should not be modified to prohibit Mr. Joseph
Cuozzo, Radiation Safety Officer (RSO) at the Bordentown facility, from
serving as RSO or in any other position involving performance or supervision
of licensed activities for the Licensee The show-cause proceeding was later
settled, permitting Mr. Cuozzo to resume his duties as RSO but subject to
additional corporate supervision.®

For reasons set forth below, we conclude that the violations proved by the
Staff to have occurred are of a lower severity than those for which a penalty was
sought and, accordingly, that the civil penalty should be reduced from $8000 to
$5000.

I. VIOLATIONS ALLEGED

As set forth in the Appendix to the Order Imposing a Civil Monetary Penalty,
the alleged violations for which a civil penalty is sought to be imposed are as
follows:?

LA. Condition 16 of License No. 29-14150-01 requires, in pant, that licensed material be
possessed and used in accordance with statements, representations and procedures
contained in a letter dated January 7, 1985. Item No. 5 of this letter requires the
Radiation Safety Officer or his designated representative to perform unannounced
field audit inspections of each radiographer at intervals not to exceed three months.

Contrary to the above,

1. Field audit inspection reports, dated July 20, 1987 and July 21, 1987,
documenting quarterly field audits of two radiographers, were created by the

2 Order Imposing a Civil Monetary Penalty, dated August 29, 1990.

3Licensee Admission of Fact No. 2, dated February 28, 1991; NRC Staff Testimony of Geoffrey Cant, Richard
Matakas, John Miller, and John White (hereinafier, Staff Testimony), fT. Tr. 77, Attach. 6 (OI Report), Exhs. 2
and 3; Tr. 209-11 (Miller); Tr. 538-39, 549-50 (Cuozzo). Hereinafler, references to the prepared testimony of
particular Staff witnesses will be cited by the name of the witness and page in the prepared testimony — e.g.,
“Cant, {T. Tt. 77, at (page).”

‘Canl, fI. Tr. 77, at 22.

S1a

6 Memorandum and Order (Approving Settlement Agreement and Terminating Proceeding), dated June 28, 1990
(unpublished). See Cant, fI. Tr. 77, st 22, 25-26; Tr. 220-21 (Cant).

755 Fed. Reg. 3t 36,730. The Notice of Violation also included other violations for which no civil penalty has
been sought. Cant, ff. Tr. 77, at 23.



Vice President/Radiation Safety Officer (VP/RSO); however, field audits of the
indicated radiographers were not performed on the recorded dates, as admitted
by the VP/RSO in an interview with an NRC investigator on February 8, 1989,

2. Between July 1987 and January 6, 1988, no field audits for one specific
radiographer were performed.

LB. 10 CFR 30.9(a) requires, in part, that information provided to the Commission by
a licensee be complete and accurate in all material respects.

Contrary to the above, information provided by the VP/RSO during a telephone
conversation with three NRC representatives on April 25, 1988, was inaccurate in
that the Vice President/Radiation Safety Officer (VP/RSO), in response to guestions
regarding the field audit inspection report dated July 21, 1987, stated that he
personally performed the field audit inspection. This statement by the VP/RSO was
not accurate in all material respects in that the VP/RSO subsequently admitted to
an NRC investigator on February 8, 1989 that he had not audited the radiographer
on July 21, 1987, but had “made up” the audit report to give the appearance
of compliance with the quarterly audit requirement. The statement was material
because it had the potential to affect an ongoing NRC review of the matter.

The Order categorized the two violations in the aggregate as Severity Level
IT and sought to assess a civil penalty of $8000. The penalty was stated to be
divided equally between the two violations.

The Licensee admitted Part LA.2 of Violation I.A and denied Part I.A.1 of
Violation I.A and Violation 1.B.® The Licensece also filed a timely request for a
hearing, dated September 25, 1990. This Licensing Board was established on
October 30, 1990.° In our Memorandum and Order (Schedules for Proceeding),
dated November 5, 1990 (unpublished), we granted the hearing request and
issued a Notice of Hearing.'®

The issues to be considered at the hearing, as prescribed by the Civil Penalty
Order, were (a) whether the Licensee committed Violations I.A.1 and LB, as
set forth in the Notice of Violation (and as quoted above), and (b) whether, on
the basis of these violations and Violation I.A.2 as set forth in the Notice of
Violation (also quoted above) that the Licensee admitted, the Civil Penalty Order
(in the amount of $8000) should be sustained. At a prehearing conference held
in Bordentown, New Jersey, on December 10, 1990, the following subissues (to
be considered under the aegis of the two broad issues spelled out above) were
also approved by the Board for litigation purposes:*

1. Whether the RSO promptly advised the NRC that the audit report dated July 21,
1987 was incorrect.

8 Cant, ff. Tr. 77, 21 26.

955 Fed. Reg. 46,593 (Nov. S, 1990).

10The Notice of Hearing, datod November §, 1990, was published at 55 Fed. Reg. 47,160 (Nov. 9, 1990).
1 prehearing Confercnce Order (ssues and Schedules), dated December 19, 1990 (unpublished), at 3-4.
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2. Whether, in stating that the July 21, 1987 audit report was “made up,” the RSO
admitted that he intended to mislead the NRC or, alternatively, that the report was
merely incorrect and not intended to mislead the NRC.

3. The scope and extent of NRC reliance on the July 21, 1987 audit report, as
referenced in the Appendix to the Order Imposing a Civil Monetary Penalty (at p.
4) and as contemplated by 10 C.F.R. Part 2, Appendix C (VI).

4. Whether the NRC Staff properly applicd the 7 standards in 10 C.FR. Pan 2,
Appendix C (VI), relating to the consideration of oral information. In particular,
whether the RSO was provided a copy of the notes or transcript of his remarks for
review and correction.

5. Whether the NRC Staff gave appropriate consideration to mitigation based on the
Licensee's corrective action in requiring hand-prepared and countersigned audit
reports (as 10 CF.R. Part 2, Appendix C (V), B.2 appears to require).

6. ‘The adequacy, accuracy and validity of the report of the audit dated July 20, 198712

In its Prehearing Conference Order (Issues and Schedules), dated December
19, 1990 (unpublished), the Board established schedules for discovery, the filing
of direct testimony, and for the evidentiary hearing. Both parties engaged in
discovery, which terminated on March 6, 1991. The Staff filed written direct
testimony on March 25, 1991, The Licensee elected to present its witnesses’
testimony orally, as it has a right to do in a proceeding of this type (see 10
C.F.R. §2.743(b)(3)).”* The Board conducted a second prehearing conference
on April 16, 1991, immediately preceding the evidentiary hearing, which took
place on April 16, 17, and 18, 1991.14

At the hearing, the Staff presented the testimony of a panel of four wit-
nesses: Mr. Geoffrey D. Cant, an Enforcement Specialist with NRC’s Office
of Enforcement; Mr. Richard A. Matakas, a Senior Investigator with NRC’s
Region I Office of Investigations; Mr. John J. Miller, formerly Senior Health
Physicist in Nuclear Materials Safety Section C, Region I; and Mr. John R.
White, formerly Chief, Nuclear Materials Safety Section C, Region L!3 It also
relied on certain documentary evidence. The Licensee presented two witnesses
— Messrs. Joseph Cuozzo, the RSO, and Peter M. Sideras, a former radiogra-
pher and nondestructive technician for CTLY? — and also relied on documentary

12 A5 amended through Memorandum and Onder (Telephone Conference Call, 12/28/90), dated December 28,
1990 (unpublished), at 2.

135e¢ also Tulsa Gamma Ray, Inc., LBP-91-25, 33 NRC 535 (Junc 13, 1991).

1 5¢ Notice of Prchearing Conference and Evidentiary Hearing, dated February 19, 1991, published at 56 Fed,
Reg. 7733 (Feb. 25, 1991).

1550aff Testimeny, fF. Tr. 77, Attachs. 14 (S of Professional Qualifications).

16T, 325 (Cuozzo).

17y, 244 (Sideras).




evidence. We find each of these witnesses technically qualified to present the
testimony that each sponsored.

The NRC Staff filed its proposed findings of fact and conclusions of law on
May 17, 1991. The Licensee filed its proposed findings of fact and conclusions
of law on June 7, 1991. The Staff filed reply findings on June 21, 1991.!8

II. POSITIONS OF THE PARTIES

The Staff founded its case on the questioned accuracy of two of the Licensee’s
audit reports — one, dated July 21, 1987, concerning a radiographer named
Peter Sideras; the other, dated July 20, 1987, concerning a radiographer named
Milton Ramero — together with statements made by the Licensee’s RSO to NRC
representatives concerning the two audits. The NRC stressed the importance of
such reports to the regulatory scheme employed by NRC. It maintains in essence
that these reports and statements were deliberately falsified to convince the NRC
that the Licensee was abiding by the requirements of its license concerning audit
reports (noted earlier in this Decision). Based on these assertedly fraudulent
reports and statements, the Staff sought its $8000 civil penalty.

On the other hand, the Licensee concedes the inaccuracy of at least one of the
reports and certain of its statements but claims that it acted through confusion
or lack of proper care, with no intent to mislead the NRC. The Licensee at the
hearing acknowledged the importance of the reports in question but indicated
that it had not accorded importance to the reports during the time frame in
which the alleged violations were uncovered. As a result, the Licensee claims
that the violations should be considered of less severity than asserted by the
Staff, leading to a civil penalty of no more than $500.

ITII. NATURE OF BUSINESS

The Bordentown facility is a satellite of the New York office of CTL. The
portion of CTL's business conducted from the Bordentown facility that is rel-
evant to this case concerns sealed radioactive sources containing byproduct
material that are used for radiological testing.)? NRC Materials License 29-

18 These documents will hereafier be referenced as “Staff FOF,” “Licensee FOF,” and “Staff Reply FOF.” The
Licensee, along with its findings, also filed comments on certain of the Staff findings; these will be
referenced as “Licensee FOF Comments.”

19 The record of this case does not indicate that CTL’s entire business is concerned with the use of radicactive
sources, Testimony of Mr. Cuozzo at Tr. 417, 420, 428, and 592 implics that other activity persisted at the
Bordentown site, at least during the temponary cessation of radiography following discovery of the instant
violations,




14150-01 permits CTL to possess? and use certain radioactive materials as
sealed sources under carefully prescribed conditions, subject to regulations
promulgated to protect both the radiographers and the general public.2!

These regulations govern such matters as the training and certification of
radiographers; the required records that must be maintained, including source
usage, radiation levels, and personnel exposures; the control and testing of sealed
sources; radiation survey instruments; requircments for the various devices
associated with radiographic use of sealed sources, including functional criteria,
radiation levels on external surfaces and from the storage container, repair,
and maintenance; and inventories. Additional requirements or details may be
included in the facility license.

Each holder of a license for radiography is inspected at irregular intervals
by NRC inspectors, usually from the cognizant field office, who arrive on site
unannounced. In the course of the inspection, they may inspect and copy any and
all relevant records of the licensee, observe operations, inspect the facility, and
interview personnel. The inspectors may later ask the licensee for clarification,
confirmation, or additional information; this request may be by letter, in person,
or by phone. The product of the inquiry is the NRC inspection report.?

The Staff testimony (not contested in this respect by CTL) forcefully demon-
strated the importance of the NRC’s regulation of radiographic activities. Rela-
tive to many operations regulated by the NRC, radiography presents the greatest
potential for inadvertent exposure, both for the radiographer and for the general
public. Indeed, the record suggests that radiographic sources are responsible for
most of the acute-radiation-exposure industrial accidents in the United States.2

The staff employed at CTL’s Bordentown facility was small at the time of
the audit of concern in this case. Those CTL employees playing roles in the
events being considered here consisted of a secretary, two radiographers, and
the RSO '

The secretary performed such tasks as typing audit reports, logging in work
submitted by customers and recording any special requests, transmitting reports
of testing, and undoubtedly performing other similar dutics. The radiographers
had been trained, examined, and certified in accordance with the requirements

29Under its license, CTL can possess sources containing iridium-192, cobalt-60, or cesium-137 of assorted
strengths, no onc of which can exceed 100 curies. The cesium isotope is used, under this license, for calibration
purposes. Staff Testimony, ff. Tr. 77, Attach. 6, Exh. 2.

2 Regulations directed specifically to the licensing of radiography and nadiological opa:um\s as practiced by

CTL are found in 10 CE.R. Part 34; regulations of more general applicability are 1 here in Title 10,
particulardy Parts 20 and 30. .
22.‘)'u, e.g., Staff Testimony, fT. Tr. 77, Attach. 6, Exh. 4 (Inspection Report 030-12145/38-001).

Whne,ff'l'r?‘lnz-:! In the St of Considerations to & 1990 revision of 10 CF.R. Part 34, the
Commission provided rccent examples of radiography incidents. White, ff. Tr. 77, at 3; Staff Testimony, Attach.
5 (copy of 55 Fed. Reg. 843 (Jan. 10, 1990)).

Tr. 245, 268, 285-86 (Sideras). CTL also employed a second secretary, a time and attendance clek, and &
bookkeeper at Bordentown (Tr. 286 (Sideras)).
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of Appendix A of 10 C.F.R, Part 343 The RSO, Mr. Cuozzo, who was also a
trained and certified radiographer and a Vice-President of CTL,? had the overall
responsibility for the operation of the Bordentown facility and, as its RSO, for
the radiological safety of its employees and the public. He was required to be
familiar with the governing regulations, with the facility license, and with the
work being done by the radiographers.”

Of particular importance to this case was Mr. Cuozzo’s responsibility to
audit the work performance of each radiographer quarterly and to prepare and
maintain the report of that audit. 10 CF.R. §34.11(d)(1). For this purpose, a
printed form had been prepared that contained the name of the radiographer,
a checklist of a number of items to be observed, comments of the auditor, the
signature of the auditor, and the date of the audit?® The purpose of the audit
was to determine, by observing him as he worked, whether the radiographer
was continuing to follow the procedures established to protect the public and
to minimize his own exposure to radiation, as he had been trained® An audit
of a radiographer could be conducted, without advance notice, either within the
Bordentown facility or at a remote worksite.®

‘The radiographers had the use of an assortment of sealed radioactive sources,
each installed in an exposure device that also served as a shield from the
radiation; in order to make the necessary exposure, the source could be
mechanically driven by remote operation from this device, then retracted into
its shield.3! When not in use, all sources were kept in a locked storage facility;?
inventory of the contents of the storage facility was maintained by means of a
source utilization log, in which the radiographer entered, inter alia, his name,
the source identification, the date, the job location, and the times he removed
and returned the source.3® Calibrated radiation survey instruments were used to
determine radiation levels on the outside of the storage facility, on the outside
of the exposure device with the source in its fully shielded position, and around
the periphery of the work area, with the source out of its shicld and in position
to make the exposure.3* These levels were recorded on radiation reports.® The
radiation levels at each location were limited to predetermined values.

257y, 140-42 (Miller, White); see 10 C.ER. §3431(a)(1).

2677, $91 (Cvozzo); Cant, fF. Tr. 77, at 2.

27 White, ff. Tr. 77, at 3-4; Tr. 198 (Whitc).

2850, ¢.5., Staff Exh. 1; Staff Testimony, ff. Tr. 77, Attach. 6, Exh. 7, at 7-11,
29 White, ff. Tr. 77, at 4.

30Ty, 24647 (Sideras); Tr. 336, 337, 357 (Cuozzo).

3 White, fF. Tr. 77, at 3.

32 §taff Testimony, 1. Tr. 77, Attach. 6, Exh. 4, at 3.

33 Miller, ff. Tr. 77, at 6; Licensee Exh. 1; Tr. 300 (Sideras); Tr. 426-27 (Cuozzo).
M1r. 368 (Cuozzo).

35 Miller, ff. Tr. 77, at 6; Licensee Exhs. 2A, 2B, 2C, and 2D.

28



The sources used by CTL contain radioactive material that gives off gamma
rays as it decays; the number and energy of the gamma rays emitted depend
on the specific activity of the radioactive isotope that has been encapsulated.
The source “strength” (a measure of the number of disintegrations occurring per
unit time, often expressed in curies) depends primarily on the quantity of the
radioactive isotope in the source. The sources are sealed in order to confine the
radioactive material, thereby preventing contamination of the surrounding areas.
Sources such as these can be used much as are X-rays: to make pictures on film
of specific portions of objects* in order to determine conditions not otherwise
visible (nondestructive testing).

The record of this case contains lengthy discussion, albeit not for technical
reasons, of inspections that CTL radiographers made for, e.g., welder certifica-
tion purposes.>” Because of their small physical size, these sources are manage-
able, are easily transported, even in their mandatory shielded containers, and can
be used in locations inaccessible to cumbersome X-ray machines.® Radiography
can be performed “on site” (within the Bordentown facility) or in the ficld, by
transporting the radiographer (and a helper, if needed) and all his equipment to
a job site.®?

With this background, it may be helpful to follow a specimen submitted for
radiological testing along its route through the facility. The secretary would log
in the specimen and record any specific requirements or instructions from the
customer. Mr. Cuozzo would assign the specimen to one of the radiographers,
who would proceed to perform the test. The radiographer would likely place it
in an open area inside the building appropriate for making the test. He would
remove the selected source, in its exposure device, from storage, fill out the
utilization log, and position the exposure device so that the source would be
appropriately located when driven from the device. He would drive the source
out of its shield to.its position for making the exposure, but only long enough
for him to determine, with the radiation survey instruments, where to place the
ropes that would designate the delimited area.*?

With ropes in place and tagged and the area diagrammed for record purposes
(exposed source and specimen location, distances from the exposed source, and’
radiation levels at the ropes recorded), he would place his film and proceed to

35cTLs nadiography business concerns inspection (or testing) of metals. Medical radiography is, obviously,
a scpanite field and is governed by differing regulatary requirements. See 10 C.FR. Part 35, “Medical Use of
B uct Material”

This testimony had nothing to do with the actual measurements but only with the dating of the inspection
reports that were sent to the customer. See, e.g., Tr. 263-69 (Sideras); Tr. 325-35 (Cuozzo). See also note 76,

"ggu ‘White, fT. Tr. 77, at 2.

397, 336 (Cuozzo); Tr. 113-14 (Miller).
4077 249 (Sideras).
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make the exposure.*! After lapse of the necessary time, he would retract the
source, survey the outside of the exposure device to ensure that the source had
properly retracted and was thus shielded, retrieve his film, and, if that was the
last test to be made with that source, return it to storage, again surveying the
outside of the storage facility to confirm proper placement of the device in
storage. The utilization log would be used to record the return of the device
and the radiation levels. 2

It was during one of these setups and restorations that Mr, Cuozzo would
perform his audit. He testified that his office was fairly close to the area in
the Bordentown facility in which the radiographers worked and that when he
observed one working “back there,” he would go back and do an audit on a
piece of paper, which he perhaps would give to a secretary for typing at some
later time.*

It would appear that only a few of the actual field audits ever made it to typing,
However, one must ask the reason for the audit and its report. A radiographer
must repetitively perform a number of actions, no one of which is, of itself,
challenging or complex, but each intended to minimize his exposure to radiation
and to prevent exposure of anyone else, all while doing his job efficiently and
professionally. In many ways, the type of audit addressed at length on the
record of this case is similar to the periodic personnel evaluations used by many
employers; in the present context, it is a formal record of a radiographer’s safety
performance of his job — does he adhere to the rules (demonstrate good safety
practices) or has he become careless. It is appropriate (and required) that these
audits be periodic and unannounced.* It is commendable that a supervisor does
not wait for the mandated date on the calendar to observe (even though not
always recording) the work of his co-worker. The NRC depends on accurate
records of periodic audits to assist in its determination of whether a licensee is
maintaining vigilance in protecting its employees and the public.43

41This case is not concerned with the quality of the picture made on film by the exposure, although this
quality is, of course, of major importance to the company. Each radiographer must also pass 2 “practical exam,”
which determines, infer alia, whether he is capable of obtaining the requisite information on 2 specimen. Tne
“practical exam” also includes a review as to whether the radiographer is adhering to applicable safety requirements,
comparable to matters covered by the field audits. See p. 38, infra.

42See Licensce Exh. 1. Tt is not clear from the record, nor s it important for this case, when in this sequence
the radiographer might develop his film.,

43r. 356-60 (Cuozzo).

4410 CFR. §34.11(dX1)%; White, ff. Tr. 77, at 4; Staff Testimony, ff. Tr. 77, Attach. 6, Exh. 3, at 2.

45 White, ff. Tr. 77, at 4; Cant, ff. Tr. 77, at 24-25, 21.
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IV. STAFF DISCOVERY OF ALLEGED VIOLATIONS

On April 22, 1988, Mr. John Miller, then an NRC inspector, conducted a
routine, unannounced safety inspection at the CTL facility in Bordentown, New
Jersey. Mr. Miller was the senior inspector and was assisted by Mr. Michael
Varela, also an NRC inspector. The details of the inspection are documented in
NRC Inspection Report No. 030-12145/88-001.4

During the inspection, Mr, Miller reviewed records documenting the audits of
radiographic personnel performed by the Licensee’s RSO, Mr. Joseph Cuozzo.
In an effort to validate the veracity of the audits, he cross-checked the aundit
records against the Licensee's utilization logs and radiation reports. The uti-
lization log contains a record of the exposure device used on a given date and
who used it, and the radiation report documents the radiation measurements of
the surrounding unrestricted area when a source has been used and also docu-
ments the quality assurance check performed on the radiographic equipment.*’
Mr. Miller also explained that if no radiation report and utilization log exist for
a given day, one would assume no radiography was performed on that day; and,
if no radiography was performed on a given day, no field audit could have been
performed on that day4

Mr. Miller inspected the Licensee’s utilization log and radiation reports and
noticed that the RSO (Mr. Cuozzo) had documented that he performed an audit
of Mr. Peter Sideras, one of CTL’s radiographic personnel, on July 21, 1987.
He found there was no entry in the source utilization log indicating use of a
source on that day or radiation report documenting that radiography had been
performed on that date. At that point, he became suspicious of the audit record .4

Mr. Cuozzo was not present at the Bordentown CTL office on the day of the
inspection, and Mr. Miller asked Mr, Sideras and one of the CTL secretaries
to assist him in locating the records needed. He asked Mr. Sideras and the
secretary if they could produce any paperwork, such as a bill to a client, to
verify that radiography had been performed on July 21, 1987. They searched
the files but could find nothing to verify that radiography had been performed
on that date®

Mr. Miller asked Mr. Sideras if he could remember if he had been audited
on July 21, 1987, but Mr. Sideras’ response to Mr. Miller was that he could not
remember if he had or had not been audited on that date. Mr. Miller further

4S)iller, T, Tr. 77, at S; Staff Testimony, ff. Tr. 77, Atach. 6, Exh. 4.

“ Miller, L. Tr. 77, at 5-6. See also notes 33 and 35, and accompanying text, supra.
48 Miller, ff. Tr. 77, 2t 6.

4914 ; see also Staff Testimony, Atach. 6, Exh. 4, at 3.

SO Miller, ff. Tr. 77, 2t 7.
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testified that the secretary stated that she thought Mr. Sideras might have been on
vacation during that time of the year and that the time and attendance clerk, Ms.
Lea Machulskis, would have the information. Upon checking, Ms. Machulskis
found that Mr. Sideras had been on vacation on July 21, 1987.5!

Mr. Miller checked a representative sample of the other audit reports in the
file to see if they corresponded to the utilization logs and radiation reports. He
found no other inconsistencies at that time other than the audit report dated July
21, 1987. The secretary made a copy of that audit report and Mr, Miller took
that photocopy of the July 21, 1987 report back to the NRC Region I office.®

Because the RSO, Mr. Cuozzo, was not present at the April 22, 1988
inspection, Mr. Miller interviewed him on the phone on April 25, 1988. (This
interview constituted the exit interview for the particular inspection.y* The
telephone call was made from Mr. John White’s office (Mr. White was Mr.
Miller’s supervisor) on the speaker phone, and Mr. White, Mr. Miller, and Mr.
Varela were present for the whole conversation.

Mr. Miller stated that Mr. Cuozzo said he could remember personally
performing an audit of Mr. Peter Sideras on July 21, 1987. Mr. Miller told
him that they were unable to locate a radiation report for July 21, 1987, during
their inspection. Mr. Miller further reported that Mr, Cuozzo said he would
Iook for that report and forward it to Mr. Miller, and that Mr. Cuozzo did not
inform him, either at that time or at any other time, that the July 21, 1987 audit
report was incorrect.*

Mr. Miller testified that NRC Region I received a letter from Mr. Cuozzo on
May 3, 1988, that included radiation reports for May 6, 1987, July 20, 1987,
October 22, 1987, and January 6, 1988, none of which had been requested.
No radiation report for July 21, 1987, the date of the Sideras audit report, was
included. However, also enclosed were two audit reports for Mr. Milton Ramero,
dated July 20, 1987, and October 22, 19875

Upon inspection, Mr. Miller noticed that the audit report dated July 20, 1987,
for Mr. Milton Ramero and the July 21, 1987 audit report for Mr, Peter Sideras,
which had been copied during the April 22, 1988 inspection, were identical
except for the names and dates. The signature on the July 21, 1987 report
was a photocopy, as were the checks associated with the various items, Mr.
Miller stated that he became suspicious that the July 21, 1987 audit report
was fraudulent, and subsequently the matter was referred to the NRC Office of
Investigations (OI).%¢ (At that time, Mr, Miller was not suspicious of the July 20,

5114 See also Staff Exh. 2.
52 Miller, 1. Tr. 77, 2t 7-8.
53Ty, 96 (Miller).

54 Miller, £, Tr. 77, at 8.
5514 a9,

5614 at 8-9.
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1987 audit report on Mr. Ramero.)*” The basis for involving OI is documented
in the May 9, 1988 referral to QL%

The Region I Administrator requested OI Region I to determine whether
the RSO at CTL had falsified a field audit report in an effort to mislead NRC
inspectors into believing that field audits of radiographic personnel were being
performed in accordance with the requirements of CTL’s license. Additionally,
OI was requested to determine if the RSO had made false statements to NRC
inspectors concerning this matter. The investigation was originally assigned
to investigator Jerome A. Cullings but was reassigned to Richard A, Matakas,
Senior Investigator, OI Field Office, Region I, on or about January 31, 1989.%

V. INVESTIGATION OF ALLEGED VIOLATIONS

Following referral of the matter to OI, the Staff investigator, Mr. Richard
Matakas, interviewed Mr. Cuozzo at the Licensee’s facility on February 8,
1989.% Mr. Cuozzo first indicated his awareness of the license requirement for
preparing quarterly field audit reports. Mr, Matakas showed Mr, Cuozzo copies
of the reports dated July 20, 1987 (for Mr. Ramero) and July 21, 1987 (for Mr.
Sideras), and advised Mr. Cuozzo that both copies appeared to be photocopies
of the other and that NRC suspected that both were fraudulent.s! '

Following a search of CTL files, the original of the July 20, 1987 (Ramero)
audit report was located, but the original of the July 21, 1987 (Sideras) report
could not be found.> According to Mr. Matakas, the July 20 report “appeared
to be a photocopy with white-out on it and Mr. Ramero’s name and the date
July 20, 1987 typed on it. Mr. Cuozzo acknowledged his signature on the
document.”® Mr. Matakas further testified that Mr. Cuozzo “readily admitted”
[to Mr. Matakas] that he had “made up” both documents and that he had not
performed the indicated audits on the days in question.® At the hearing, however,
it became clear that, by his use of the term “made up,” Mr. Cuozzo meant that
he had *“prepared” the formal reports on a date subsequent to the date set forth
on the audit form, not that he had “fabricated” such reports.5

517y, 99 (Miller).

58 Miller, ff. Tr. 77, at 9-10. The referral appears in Suff Testimony, £, Tr. 77, Attach. 6, Exh. 1.

59 Matakas, ff, Tr. 77, at 10,

0 Matakas, ff. Tr. 77, at 12. The interview had been scheduled by a telephone call from Mr. Matakas to Mr.
Cuozzo on January 31, 1989, Jd; Tr. 167-68 (Matakas).

61 Matakas, fF. Tr. 77, at 13; Tr. 170, 173 (Matakas).

62 Matakas, ff. Tr. 77, at 13-14; Tr. 107, 173 (Maukas).

63 Matakas, ff. Tr. 77, at 13. The original of this d has been d into evidence as Suaff Exh. 1.
6414 ot 14,

65Ty, 358-59, 604-05 (Cuozzo).
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During the interview, Mr. Matakas asked Mr. Cuozzo to sign a statement
regarding the two audit reports. Mr, Matakas first offered to write up a statement
and return the next day for Mr. Cuozzo’s review and signature, but Mr. Cuozzo
stated that he would have his secretary type up a short statement. Mr. Cuozzo
left the room and returned with a short, typed signed statement, which he
thereafter corrected in longhand.% The corrected statement, in letter form and
dated February 8, 1989, reads as follows [crossouts as indicated; longhand
corrections underlined]:®

Dear Sir,
The following forms of qualification for General Electric dated July 21, 1987 were made
up by one Petc-Sideras-end-Milten-Ramero Joseph Cuozzo J.C. However audits were never

actually performed. On 7-20-87 and 7-21-87 qualification were for Milton Ramero and Pete
Sideras. J.C.

Respectfully Yours,

(signed and typed)
Joseph Cuozzo

At the hearing, Mr. Cuozzo was questioned extensively about what he meant
by this statement. Although he conceded that he had not audited Mr. Sideras
on July 21, 1987,% he claims that he did audit Mr. Ramero on July 20, 1987,
but did not prepare the audit form on that day.®® With respect to his statement
about the Ramero audit not being performed, Mr. Cuozzo stated that “[t]hat just
means those particular audit sheets I was shown were not done on those days."

Subsequent to the February 8, 1989 interview, Mr. Cuozzo was questioned
by the Staff at an enforcement conference in December 1989 as well as at a
deposition in January 1991. On both occasions, Mr, Cuozzo emphasized that he
had performed audits on both Mr. Sideras and Mr. Ramero in July 1987 but that,
when he made up the audit reports after the fact, he must have gotten the dates
confused.”* Among other matters, he indicated at the enforcement conference
that the February 8, 1989 statement appearing above had been obtained by
“duress.” (The Staff denies any such duress.)” Mr. Cuozzo continued to assert
that he never intended to mislead the NRC by the audit reports in question, but

“Mauhs,ﬂ' Tr. 77, at 15; Tr. 118-20, 188-90 (Matakas).

67 Staff Testimony, ff. Tr. 77, Auach. 6, Exh. 12,2t 3,

681v. 381, 411 (Cuozzo).

There is no explicit regulatory requirement for an audit report to be prepared the same day as the audit is
performed. Tr. 90 (Miller).

707t. 576 (Cuozzo). To the same effect, see Tr. 578, 600-01 (Cuazzo).

Ty, 215 (Matakas, Miller); Staff Exh. 5 (Deposition Transcript at 170-72). The Staff indicated that the
enforcement conference was the first occasion that Mr. Cuozzo had mentioned a possible mistake in dates. Tr.
215 (Miller).

727t. 117-18 (Miller, Matakas); Te. 598 (Cuozzo).

T3, 118 (Matakas).



he (and company management) agreed to procedure revisions (including new
audit forms) intended to preclude the production in the future of any misleading
information.™

VI. RULINGS ON ALLEGED VIOLATIONS

In considering the violations at issue here, we must first observe that the
burden of proof is on the Staff, as proponent of the Civil Penalty Order. 10
C.F.R. §2.732. We have evaluated the entire record with that in mind, both
with respect to whether the violations were committed and the civil penalty, if
any, that should be imposed as a result of any such violations.

We will here deal with each of the alleged violations seriatim. To the extent
necessary, we will rely on factual findings set forth earlier in this opinion.

At the outset, we must explain our view on the credibility of the witness
providing the bulk of the Licensee’s testimony, Mr. Joseph Cuozzo, the RSO
who allegedly produced the records deemed by the Staff to be fraudulent. The
Staff would have us find the testimony of Mr. Cuozzo not to be credible primarily
because of its alleged inconsistencies.” Additionally, the Staff questions Mr.
Cuozzo's credibility on the basis of his testimony that he on at least one
occasion had predated or postdated welder qualification reports as requested
by a customer.”

We reject this evaluation of Mr. Cuozzo’s credibility. We acknowledge,
of course, that there have been apparent inconsistencies in his version of the
events under review here, But he has offered cogent explanations for the
inconsistencies. The most persuasive is that on occasion his statements to the
NRC have been misunderstood and hence do not represent inconsistencies —
e.g., his statement that he “made up” the audit reports was construed by the
Staff as an admission that he fabricated the reports, whereas his testimony stated
only that he “prepared” the reports on a date later than that on which the audit
was performed, a practice that he had frequently (if not routinely) followed at
that time.” Similarly, the explanation he provided of the admittedly ambiguous
language appearing in his signed statement demonstrated to us that he did not
admit that he did not audit Mr, Ramero.

T4Te. 561-62, 615 (Cuczzo).

3 Staff FOF at 17-19.

7674 at 18-19, Normally, a welder performs a weld on a sample plate (or coupon) on a given date, the weld
sample is forwarded to CTL for testing, and the welder is considered qualified only after 2 successful test by CTL
(on a date hke]y to be subsequent to the date of the weld sample). Messrs. Cuozzo and Sideras each testified that
one p had req d that the welders be considered qualified ss of the date they performed their
umple welds (assuming CTL found the samples to be qualified) and the welder qualification seports were dated
to reflect that request. Tr. 328-35, 338-39, 550-58 (Cuozzo); Tr. 264-69, 270, 281, 303-05 (Sideras). Examples
of such misdated documents appear to be Staff Exhs. 3 and 4.

71Ty, 549-50, 558 (Cuazzo).
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As for the testimony concerning the misdating of a customer’s welder
qualification reports, it was corroborated in large part by Mr. Sideras® prior
testimony. It represents no more than an attempt by a small business to satisfy
the desires of its customers by complying with a particular dating request
by that customer (see note 76, supra). Mr. Cuozzo also testified concerning
CTL’s warning of that customer concerning the potential adverse effects of
the misdating.” Given those warnings, Mr. Cuozzo opined that he was not
misleading anyone.” “[M]y client knew about it, and that’s who we were
concerned with[,]™°

But when questioned by the Board as to whether the NRC might be mislead,
he conceded that such might be the result but stated that he had not considered
this effect when agreeing to the postdating or predating.® In our view, this testi-
mony reflects Mr. Cuozzo’s candor in attempting to provide a complete account
of his practices and does not (merely because it represents a misstatement of
dates) represent a tendency for deliberately deceiving anyone.

Our evaluation of Mr. Cuozzo as a witness is that he was not always
completely articulate in describing his activities but that he was doing his best
to recollect what actually happened almost 4 years earlier. He occasionally
had to be asked questions several times beforc he understood exactly what
information the questioner was secking. After understanding the gist of a
question, he appears to have answered with candor. In addition, it is clear that
Mr. Cuozzo often acted or testified precipitously, without completely considering
the ramifications of what he was doing or saying — e.g., he testified that he
would frequently sign reports or forms without reading them.®2 We thus consider
Mr. Cuozzo to be a credible witness for whom some caution must be exercised
because of his difficulty in vocalizing his thoughts fluently, as well as his lack
of precise recollection. Turning now to the particular violations:

A. VYiolation I.A.1

Violation 1.A.1 asserts that field audit inspection reports dated July 20, 1987,
and July 21, 1987, documenting quarterly field audit reports of two radiographers
(Messrs. Milton Ramero and Peter Sideras, respectively) were created by thé
Radiation Safety Officer (RSQO), Mr. Joseph Cuozzo, but that field audits were
not actually performed on the recorded dates.®® This charge was based on an

787y, 329, 334 (Cuazzo).

79Ty, 550-58 (Cuozzo).

80y, 551 (Cuozzo).

8Ly, §56-57 (Cuozzo).

527y, 479 (Cuozzo).

%3 Civil Penalty Order, Appendix, at 1; 55 Fed. Reg, 36,730; Notice of Violation and Proposed Imposition of
Civil Penalty — $8000, dated March 9, 1990, referenced by Cant, ff. Tr. 77, at 22-23.
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alleged admission by Mr. Cuozzo to an NRC investigator (Mr. Matakas) on
February 8, 19893 _

1. With respect to the field audit of Mr. Sideras on July 21, 1991, the
evidence clearly reflects that no audit was performed on the date indicated.
The firm’s personnel records, as well as Mr. Sideras himself, indicate that Mr,
Sideras was on vacation on that date.® Indeed, Mr, Sideras testified that he was
not in the Bordentown area during that week but was “down at the New Jersey
shore,” so that he would not have been able to come to work for even a brief
interval during that time period.®

Furthermore, Mr, Matakis reiterated that, on February 8, 1989, during an
interview at the Bordentown facility, Mr. Cuozzo had conceded that he had not
performed an audit of Mr. Sideras on July 21, 1987.57 And Mr. Cuozzo testified
at the hearing that he had not performed an audit of Mr. Sideras on that date.®®

Based on this evidence, the Board concludes that no audit of Mr. Sideras was
performed on July 21, 1987, and that Mr, Cuozzo admitted as much to the NRC
on February 8, 1989 (as alleged in the violation). This portion of Violation LA.1
has therefore been proved. Whether an audit of Mr. Sideras was performed in
that general time frame (i.e., July 1987) will be discussed in conjunction with
Violation LB, infra.

2. With respect to the alleged audit of Mr. Milton Ramero on July 20,
1987, the evidence is less clear. During that time period, Mr. Ramero was a
radiographer associated with the Licensee’s New York facility, but on occasion
he came to the Bordentown-facility to perform work. Specifically, he performed
work at the Bordentown facility on both July 9, 1987, and July 20, 1987.%

Morcover, as set forth earlier, Mr. Cuozzo denied that he had admitted not
performing an audit of Mr. Ramero on July 20, 1987. All he said he admitted
was that he had not prepared an audit sheet on that day and that the audit sheet
with the July 20, 1987 date on it may not be accurate. We find this explanation
by Mr. Cuozzo to be reasonable and the Staff’s interpretation of Mr. Cuozzo’s
admission to be incorrect (although clearly not unfounded). That being so, the
basis relied on by the Staff for demonstrating that Mr. Cuozzo admitted to not
auditing Mr. Ramero on July 20, 1987, has not been proved.

That is not to say that the audit of Mr, Ramero recorded on the report dated
July 20, 1987, was not in fact performed on July 20, 1987. Indeed, although we
would have preferred that the Licensee call Mr. Ramero as a witness to clarify

841q

25 Staff Exh. 2; Tr. 257-59 (Sideras).

86y, 259 (Sideras).

87 Maukis, ff. Tr. 77, at 14.

831r. 411 (Cuozzo).

9 The Staff stipulated that Mr. Ramero was at the Bordentown office of the Licensce on both July 9 and 20,
1987. Tr. 476 (Bordenick).
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this point, we recognize the logistical difficulties faced by a relatively small
company in doing s0.% In the first place, the evidence supports a finding that an
audit of Mr. Ramero was in fact performed on July 9, 1987. As noted above,
Mr. Ramero was in Bordentown that day and received what is denominated as a
“practical exam.”? Although the Staff questions whether a “practical exam” is
in fact the same as an audit,” the practical exam appears to us to involve many,
if not all, of the same findings or observations as does the audit.

Indeed, it would appear that the “field audit” is concerned primarily with
radiological safety whereas the “practical exam,” which is administered prior to
a radiographer’s assumption of duties with the company, is intended to measure
not only the safety aspects of a radiographer’s activities but also the ability of
the radiographer to produce a proper film.?? For that reason, we will regard the
July 9, 1987 “practical exam” as encompassing the substantive requirecments of
an audit and, for purposes of this inquiry, as being equivalent.*

As for whether an audit of Mr. Ramero was also performed on July 20, 1987,
Mr. Cuozzo testified that he would audit radiographers every time he observed
their work and would routinely prepare the audit forms at a subsequent date.?
Thus, the form dated July 20, 1987, for Mr. Ramero could represent an audit
performed on either July 9 or 20, 1987. We find that it is likely that Mr. Cuozzo
audited Mr. Ramero on both of the above dates but that it is uncertain whether
the audit form dated July 20, 1987, is correct — i.e., that it recorded the audit
performed on July 20, 1987 rather than the July 9, 1987 audit.

We conclude, therefore, with respect to the July 20, 1987 audit of Mr.
Ramero, that the basis for the Staff’s allegation does not support the alleged
violation but that, in any event, it is unclear whether the audit report reflects the
audit performed on July 9 or 20, 1987, and may therefore be dated incorrectly.
We further find, however, that an audit was likely performed on July 20, 1987,
but, because of the failure of the Licensee at that time to have in operation a
reasonable system for audit reports, such audit may not have been recorded. No
evidence was presented that the date on the Ramero audit form, if incorrect, was

90The Licensee testificd that it was unaware of Mr. Ramero’s location until about a week before the hearing.
Tr. 483-834 (Cuozzo). We agree with the Staff (Staff FOF, n.6; Suff Reply FOF, n.2) that the Licensee had
an obligation 1o notify the Staff when it discovered Mr. Ramero's location. See 10 CFR. § 2.740(c)(1)G). We
reject the Licensee’s observation (Licensee FOF Comments at 1) that it would have been “silly” for it to have so
notified the Staff, although we also reject the Staff’s conclusion that its failure to do so adversely reflects upon
Mr, Cuozzo’s credibility, We recognize the difficulties faced by CTL, a relatively small organization, responding
at virtually the last minute, in a proceeding where the total amount at stake is $8000.

917y, 429 (Cuozzo); Licensce Exh. 2D.

92514fT FOF at 17-18.

93Ty, 430, 433, 435-36, 439, 486-87, and 494 (Cuczzo).

M See also note 41, supra. We express no opinion as to whether the practical test in question complies
procedurally in all respects with the applicable license requirement for audits. In particular, it is not clear whether
the July 9, 1987 practical exem was “unannounced.” Cf. Tr. 436 (Cuozzo) with Tr. 491 (Cuozzo).

95Ty, 357.58, 360 (Cuozzo).



intentionally so. (The Staff concedes that, in itself, the use of a photocopied
form with a substituted name violates no requirecment.)®s The NRC Staff thus
has not sustained its burden of proof with respect to whether an audit of Mr.
Ramero was not performed on July 20, 1987,

B. Violation I.A.2

Violation 1.A.2 asserts that, between July 1987 and January 6, 1988, no field
audits for one specific radiographer (Mr. Sideras) were performed.’” The record
reflects that Mr. Sideras performed radiographic work on several occasions from
August 1987 up to January 6, 1988, but that there were no audit reports
prepared for any such work activities.” Mr. Cuozzo also conceded that he had
not audited Mr, Sideras for a period in excess of 3 months and thus had violated
CTL’s license.!® The Licensee has admitted this violation.

C. Violation L.LB

Violation I.B asserts that, in a telephone conversation with NRC represen-
tatives on April 25, 1988, the RSO provided information to NRC that was not
complete and accurate in all material respects — namely, that he had performed
a field audit of Mr. Sideras on July 21, 1987 — and that he subsequently had
admitted in the 1989 interview by Mr. Matakas that he had not performed such
an audit but had “made up” the audit report to give the appearance of comply-
ing with the quarterly audit report requirement. The violation further asserts the
materiality of the statement in question.

It is clear to us that, in the telephone conversation in question, Mr. Cuozzo
provided inaccurate information concerning the reported July 21, 1987 audit of
Mr. Sideras. Mr. Cuozzo has conceded that he did not audit Mr. Sideras on that
date. Further, he conceded that he had advised NRC that he had “made up” the
report although, as we have seen, he meant that he prepared the report after the
fact, not that he had fabricated it.

Mr. Cuozzo strongly denies any admission that he “made up” the report to
give the appearance of compliance with license reporting requirements. In the

967y, 129-30 (Miller).

97 We understand, as acknowledged by the Staff, that this period begins in August 1987 and ends on January 6,
1988. These dates were chosen because, during the period, there were no “true or alleged” audits of Mr. Sideras,
thus clearly exceeding the audit period specified in the license. Tr. 208 (Cant).

98 Specifically, September 15, 1987; October 12, 1987; November 4, 6, and 25, 1987; and December 11, 15, and
21, 1987. See Licensce Exh. 1.

99 An audit report for Mr. Siderss, dated January 6, 1938, was included among the documents transmitted to the
Staff by Mr. Cuozzo on April 28, 1988. Miller, fT. Tr. 77, at 9. See Suaff Testimony, Attach. 6, Exh. 7, at 10.
1007, 532 (Cuozzo); Matakas, fT. Tr. 77, at 14; Staff Testimony, fT. Tr. 77, Attach. 6, Exh. 4, at 4.
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first place, no report in July 1987 was required for Mr. Sideras, inasmuch as an
carlier audit had been performed in May 1987,!°! and the license only required
an audit every 3 months.!®

More important, under the procedure that he routinely followed in 1987, Mr.
Cuozzo frequently did not prepare a report on the same day that an audit had
been performed.'® Thus, in preparing the report dated July 21, 1987, Mr. Cuozzo
appeared to be following the same practice that he routinely followed and for
which he had not previously been cited. The record reflects that Mr. Sideras
performed radiographic activities on July 6, 14, and 27, 1987.1* Although the
record is not clear in this respect, the audit report incomrectly dated July 21,
1987, could have represented any of these work sessions (or, indeed, others).

Given these considerations, we do not find that Mr. Cuozzo fabricated the
report in question for the purpose of appearing to comply with the reporting
requirements. Finally, we agree with the Staff that accurate reports are material
to the NRC’s licensing scheme and that the inaccurate advice to the NRC
accordingly was material, whether or not the NRC would be led to take
action on the basis of the erroneous information. See Federal Communications
Commission v. WOKO, Inc., 329 U.S. 223, 227 (1946).

VII. SEVERITY OF VIOLATIONS AND APPROPRIATE
CIVIL PENALTY

A, General Description

Standards for determining the amount of a civil penalty for various types
of violations appear in 10 C.F.R. Part 2, Appendix C, “General Statement of
Policy and Procedure for NRC Enforcement Actions.” In general, the “nature
and extent of the enforcement action is intended to reflect the seriousness of the
violation involved.™® Further, the penalty should bé tailored to the particular
facts and circumstances of the violation or violations involved.

Base civil penalties, as set forth in Table 1A of those regulations, are
categorized in accordance with the type of activity authorized by the license
under review and the particular aspect of that aclivity giving rise to the violation
in question.!% Here, the Licensee falls within the activity generally described,

101 §10ff Testimany, ff. Tr. 77, Attach. 6, Exh. 7, at 9; Tr. 581-82 (Cuczzo).

102 146f Testimony, fF. Tr. 77, Attach. 6, Exhs. 2 and 3; Tr. 209-11 (Millex); Tr. 538-39, 549 (Cuozzo).

103y, 359-60, 548 (Cuczzo).

1041 jeensee Exhs. 1, 2A.

10510 CFR. Pant 2, Appendix C, § V. For a further description, see Tulsa Gamma Ray, Inc., LBP-9140, 34 NRC
297, 304-05 (1991).

10610 C.FR. Part 2, Appendix C, § V.B, Table 1A.
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at the time of the alleged violations, as “Industries [sic] users of material™?’
(specifically defined to include “industrial radiographers™). The specific aspect
of that activity giving rise to all the violations here under review is denominated
as “Plant operations.” For the activity and aspect of the activity involved here,
the base civil peralty is $10,000.

The base civil penalty for a given violation is then adjusted for the severity
of the identified violation, using percentages of the base violation. As set forth
in Table 1B of the regulations,!® there are five severity levels of violations,
ranging from the most serious (Level I) to the least serious (Level V). The
applicable percentages of the base civil penalty for particular severities are 100%
for Severity Level I, 80% for Severity Level 11, 50% for Severity Level 111, 15%
for Severity Level IV, and 5% for Severity Level V. The rules also permit
violations to be evaluated “in the aggregate and a single severity level assigned
for a group of violations.”!® As evaluated by the Staff, the violations under
review here collectively represent Severity Level I1, and the Staff is secking the
standard civil penalty ($8000) for that level of violation (80% of the base civil
penalty of $10,000).

To determine the appropriate severity level for a violation, various examples
are set forth in eight Supplements to the regulations. The examples potentially
appropriate to be considered in this proceeding are set forth in Supplement
VI (Fuel Cycle and Materials Operations) or Supplement VII (Miscellaneous
Matters). The Staff deems the violations here at issue to fall within Supplement
VIL1O although the Licensee seeks to include the violations within the lowest
severity level of Supplement VI.

Other factors may also be taken into account in determining the amount of
a civil penalty. The tables referenced above take into account “the gravity of
the violation as a primary consideration and the ability to pay as a secondary
consideration.”"! In addition, the severity levels may be escalated or mitigated
for various listed factors. The criteria intend to permit the NRC to consider
each civil penalty case on its own merits and, after considering all relevant
circumstances, to adjust “the base civil penalty values upward or downward
appropriately.”i12

107 s typographical error was later corrected to read “Industrial Users of Material” 56 Fed. Reg. 40,664,
40,686 (Aug. 15, 1991).

1910 CFR. Pant 2, Appendix C, § V.B, Table 1B.

10949 CFR. Pant 2, Appendix C, § 111

H1O0Nstice of Violation and Proposed Imposition of Civil Penalty, dated March 9, 1990, at 2; Civil Penalty Order,
dated August 29, 1990, Appendix, at 2; 55 Fed. Reg. at 36,370.
1110 CFR. Pant 2, Appendix C, § V.B. The regulations add that it is not NRC's intention to put a ki out

of business through the imposition of civil penaltics (NRC relics on orders for that purposc), or to compromisc a
licensee’s ability to conduct safe operations.

1210 CF.R. Pant 2, Appendix C, § V.B. See also section V.D (“Escalation of Enforcement Sanctions™), where it
states that “enforcement sanctions will normally escalate for recurring similar violations.”
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Finally, in reviewing the civil penalty sought to be imposed by the Staff, we
may determine whether the proposed severity level and penalty are appropriate
or, alternatively, whether the proceeding should be dismissed or the penalty
imposed, mitigated, or remitted. 10 C.F.R. § 2.205(f). We may not increcase the
penalty sought by the Staff. Hurley Medical Center (One Hurley Plaza, Flint,
Michigan), ALJ-87-2, 25 NRC 219, 224 (1987).

B. Severity Levels Governing This Proceeding

The NRC Staff categorized the two overall violations and their subparts as,
in the aggregate, a Severity Level II problem.!*? On the other hand, the Licensee
judged the violations collectively (including the one that it admitted) as no more
than a Severity Level V. 114

As set forth in the Staff letter transmitting the Notice of Violation to CTL,
dated March 9, 1990, the basis for the Severity Level II categorization was
that the violations “involved falsification of records and willfully providing
information that was not accurate in all material respects to the NRC by a
licensee official responsible for the Radiation Safety Program, namely, the
VP/RSO.” In that connection, the regulations define willfulness to include “a
spectrum of violations ranging from deliberate intent to violate or falsify to and
including careless disregard for requirements.”*'* Among other matters, however,
the “intent of the violator” is to be taken into account in establishing severity
levels 116

Turning to the examples set forth for Severity Level 11, under Supplement
VI (Fuel Cycle and Materials Operations), all either involve excessive radiation
exposures or relate to deficiencies in the actual conduct of radiographic opera-
tions. None would serve as an example for use in this proceeding.

Under Supplement VII (Miscellaneous Matters), which is relied upon by the
Staff, Severity Level II includes two examples that might be applicable here.
Specifically, in pertinent part

1. Inaccurate or incomplete information which is provided to the NRC (a) by a
licensee official because of careless disregard for the completeness or accuracy of the
information . . . .

2. Incomplete or inaccurate information which the NRC requires be kept by a licensee
which is (a) incomplete or inaccurate because of careless disregard for the accuracy of the
information on the pan of a licensee official . . . .

135106 FOF at 27.

1141 scensee FOF, 34, at 3.

11510 C.FR. Part 2, Appendix C, $ 111,
llsli
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In contrast, Severity Level III currently includes the following under Supple-
ment VI:

7.7 Breakdown in the control of licensed activities involving a number of violations
that are related or, if isolated, that are recurring violations that collectively represent a
potentially significant lack of attention or carelessness toward licensed responsibilities.

And under Supplement VII, Severity Level III includes, in pertinent part:

1. Incomplete or inaccurate information which is provided to the NRC (a) because of
madcquatc actions on the part of licensee officials but not amounting to a Severity Level I
or I violation .

2 Incomplexc or inaccurate information which the NRC requires be kept by a licensee
which is (a) incomplete or inaccurate because of inadequate actions on the pan of licensee
officials but not amounting to a Severity Level I or IT violation .

The only relevant example provided for Level V, which the Licensee appears
to deem appropriate, is (for Supplement VI) violations “that have minor safety
or environmental significance.” (No applicable examples appear in Level V of
Supplement VIL.) The Staff indicated that a simple failure to perform an audit as
required by the license would amount to a Severity Level IV violation.!!® There
are no applicable examples under Severity Level IV of Supplement VI but, in
pertinent part, Severity Level IV of Supplement VII includes

1. Incomplete or inaccurate information of more than minor significance which is
provided to the NRC but not amounting to a Severity Level I, II, or III violation[.]

2. Information which the NRC requires be kept by a licensee and which is incomplete
or inaccurate and of more than minor significance but not amounting to a Severity Level I,
11, or ITI violation].]

C. Determination of Severity Level of Proved Violations

As set forth above, we have determined that the Licensee committed Violation
LA.1 (in part) and Violation 1.A.2 (admitted). Each of these standing alone
would appear to constitute a Severity Level IV violation. (If Violation I.A.1 had
been proved in full, it would have constituted an additional, separate Severity
Level IV violation.)

As for Violation 1.B, the Staff has demonstrated that the July 21, 1987 audit
of Mr. Sideras was not performed on that date and that the information provided
by Mr. Cuozzo by telephone concerning that audit was incorrect. The Staff has

117 When the violations in this case occurred, this criterion was numbered as “8” under Supplement VI, Severity
Level 111
UBCam, £, Tr. 77, at 23; Tr. 154 (Cant),
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not proved, however, that Mr. Cuozzo intended to mislead the NRC or to falsify
the audit report for that date. Nor has the Staff proved a “careless disregard” of
requirements, for there was no explicit requirement to prepare a report on the
date of an audit.!!? All that the Staff has proved is that the system used by Mr.
Cuozzo — preparing audit reports some time after the audit had taken place —
was inappropriate for complying with the license requirement.

We evaluate these proved violations as falling within the criteria for Severity
Level III. They do not include any of the aspects of willfulness — either
improper intent or a careless disregard of requirements — that would elevate
these violations to a Level II. They appear rather to be comprehended by
“inadequate actions” by licensee officials or, alternatively, by a “breakdown
in the control of licensed activities” — each constituting a criterion for Level
IIL In the words of Mr. Cuozzo, he was “sloppy with [his] paperwork.”2°

On the other hand, because of the demonstrated potential dangers of radio-
graphic operations to the public health and safety and the importance of the
audit reports to NRC’s system of regulation, we view the foregoing violations
as of a significantly higher level than the “minor safety significance” accorded
it by the Licensee. There clearly were “inadequate™ Licensee actions amounting
to a “breakdown” in control of licensed activities.

Accordingly, we rate the violations, in the aggregate, as a Severity Level ITI
violation. A civil penalty reflecting that level of severity is to be assessed.

CTL previously sought mitigation on the basis of the administrative changes
that it put into place. Under 10 C.FR. Part 2, Appendix C, § V.B.2, the
promptness and extent to which a licensee takes corrective action is a factor
we may consider in determining the amount of a civil monetary penalty. Here,
however, CTL effectuated its changes only subsequent to the enforcement
conference in December 1989, almost 2 years after the Staff discovered the
violations and discussed them with the Licensee in the exit interview. We agree
with the Staff that the changes were not instituted early enough, and then only
through Staff influence, for mitigation to be appropriate. Accordingly, we deny
any mitigation.

Conclusions of Law

1. As in part claimed by the NRC Staff, the Licensee committed Violation
I.A.1, but only insofar as it asserts that field audit inspection reports, dated
July 20, 1987, and July 21, 1987, documenting audits of two radiographers,
were created by the VP/RSO, and that one audit, on July 21, 1987, was never

19¢0 note 69, supra.
1207, 585 (Cuozzo).



performed. Contrary to the conclusion of the Staff, a field audit was performed
on July 20, 1987. .

2. Violation 1.A.2 was committed by the Licensee, as claimed by the Staff
and admitted by the Licensee.

3. Violation I.B was committed by the Licensee in part, to the extent that the
VP/RSO incorrectly advised NRC representatives that he personally performed
the July 21, 1987 audit and the statement was material because it had the
potential to affect an ongoing NRC review of the matter., The record fails to
support the allegation that the VP/RSO stated that he “made up” the audit report
to give the appearance of compliance with the quarterly audit requirement.

4, Contrary to the claim of the Staff, the foregoing violations do not
comprise a Severity Level II violation, inasmuch as they did not involve attempts
to mislead the NRC,

5. These violations in the aggregate amount to a Severity Level III violation
and warrant a base civil penalty of $5000.

6. The Staff has not sought escalation of the base civil penalty. Mitigation,
as sought by the Licensee, is not warranted.

7. Accordingly, a civil penalty of $5000 should be substituted for the $8000
sought by the Staff and be imposed on and assessed against the Licensee.

Order

On the basis of the foregoing opinion, including findings of fact, conclusions
of law, and the entire record, it is, this 29th day of January 1992, ORDERED:

1. The Order Imposing a Civil Monetary Penalty, dated August 29, 1990,
is modified by substituting a civil monetary penalty of $5000 for the $8000
originally sought by the Order.

2. A civil penalty of $5000 is hereby assessed against the Licensee, Certified
Testing Laboratories, Inc. .

3. 'This Initial Decision is effective immediately and, in accordance with 10
CF.R. §2.760 of the Commission’s Rules of Practice, shall become the final
action of the Commission forty (40) days from the date of its issuance, unless
any party petitions for Commission review in accordance with 10 C.F.R. § 2.786
or the Commission takes review sua sponte. See 10 C.F.R. §2.786, as amended
effective July 29, 1991 (56 Fed. Reg. 29,403 (June 27, 1991)).

4. Within fifteen (15) days after service of this Decision, any party may
seek review of this Decision by filing a petition for review by the Commission
on the grounds specified in 10 CF.R. §2.786(b)(4). The filing of a petition for
review is mandatory for a party to exhaust its administrative remedies before
seeking judicial review. 10 CF.R. §2.786(b)(1).
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5. The petition for review shall be no longer than ten (10) pages and shall
contain the information set forth in 10 C.F.R. §2.786(b)(2). Any other party
may, within ten (10) days after service of a petition for review, file an answer
supporting or opposing Commission review. Such an answer shall be no longer
than ten (10) pages and, to the extent appropriate, should concisely address the
matters in 10 C.F.R. § 2.786(b)(2). The petitioning party shall have no right to
reply, except as permitted by the Commission.

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Dr. Cadet H. Hand, Jr. (by C.B.)
ADMINISTRATIVE JUDGE

Elizabeth B. Johnson
ADMINISTRATIVE JUDGE

Bethesda, Maryland
January 29, 1992
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UNITED STATES OF AMERICA
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COMMISSIONERS:

lvan Selin, Chairman
Kenneth C. Rogers
James R. Curtlss
Forrest J. Remick
E. Gall de Planque

In the Matter of Docket No. 50-312-OLA
(Possesslon-Only License)

SACRAMENTO MUNICIPAL UTILITY
DISTRICT
(Rancho Seco Nuclear Generating
Statlon) February 6, 1992

The Commission considers the Environmental Conservation Organization’s
appeal of a Licensing Board order that denied the organization’s petition for
leave to intervene in a proceeding involving an amendment that, if granted,
would convert the Rancho Seco operating license into a *“possession-only”
license (POL). The Commission finds that the Petitioner has failed, on appeal, to
demonstrate that it has standing to intervene in the proceeding. The Commission
therefore directs the Staff, after it makes the findings necessary for the issuance
of a license amendment, to issue the POL, subject to a two-stage administrative
stay to allow orderly processing of anticipated judicial challenges to this action.

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.762)

The Commission regulations in 10 C.F.R. §2.762 apply only to appeals from
“initial decisions,” i.e., decisions of a licensing board that dispose of a major
portion of, or conclude, the proceeding before that board, such as a decision to
grant, suspend, revoke, or amend a license.

47



REGULATIONS: INTERPRETATION (10 C.F.R. §2.714a)

The Commission’s regulations in section 2.714a allow for an immediate
appeal from decisions granting and/or denying in whole a petition for leave
to intervene.

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.714a)

Section 2.714a contains a completely different provision for appeal than
section 2.762. Section 2.762(b) provides that the brief in support of the notice
of appeal may be filed within 30 days of the notice of appeal. Section 2.714a
requires the appellant’s brief to be submitted with the notice of appeal, within
10 days of the Licensing Board’s decision.

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.714a)

When the Commission adopted 10 C.F.R. §2.714a, it contemplated less
stringent requirements for briefs filed under section 2.714a because these briefs
must be filed in a shorter time frame and — presumably — will address much
narrower issues than an appeal from the final decision of an entire licensing
process.

REGULATIONS: INTERPRETATION (10 C.F.R. §2.762)

While there is a clear benefit to the reviewing body in having the assistance
of the items specified in 10 C.F.R. §2.762 — such as a Table of Contents and
a table of cases — in the brief submitted, the Commission does not find that
these items are required under its rules.

REGULATIONS: INTERPRETATIONS (PLEADINGS)

Prior Commission case law requires that all briefs — including those filed
under 10 C.F.R. § 2.714a — shall contain a “statement of the case” or “statement
of facts” including *“an exposition of that portion of the procedural history of
the case related to the issue or issues presented by the appeal.” Public Service
Co. of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-388, 5 NRC 640,
641 (1977). However, the Commission can exercise its discretion and waive
that requirement on occasion.



REGULATIONS: INTERPRETATION (PLEADINGS)

All parties who appear before the Commission “bear full responsibility for
any misapprehension of [their] position caused by the inadequacies of [their]
brief . . . .” Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units
1 and 2), ALAB-666, 15 NRC 277, 278 (1982).

RULES OF PRACTICE: INTERVENTION PETITIONS

NRC regulations provide that “[a]ny person whose interest may be affected
by a proceeding and who desires to participate as a party to [the] proceeding”
should file a petition to intervene setting forth that interest and the “possible
effect of any order that may be entered in the proceeding on the petitioner’s
interest.” 10 C.F.R. §2.714(a) and (d).

RULES OF PRACTICE: STANDING TO INTERVENE

The NRC has “long held that judicial concepts of standing will be applied
in determining whether a petitioner has sufficient interest in a proceeding to be
entitled to intervene as a matter of right under section 189 of the Atomic Energy
Act.” Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
CLI-83-25, 18 NRC 327, 332 (1983).

RULES OF PRACTICE: STANDING TO INTERVENE

The NRC has held that, in order to satisfy “judicial” standing, a petitioner
must demonstrate that it could suffer an actual “injury in fact” as a consequence
of the proceeding and that this interest is within the “zone of interests” to be
protected by the statute under which the petitioner secks to intervene. See, e.g.,
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-2,
21 NRC 282, 316 (1985).

NEPA: SCOPE OF INTERESTS PROTECTED

It is true that NEPA does protect some economic interests; however, it only
protects against those injuries that result from environmental damage.

NEPA: SCOPE OF INTERESTS PROTECTED

A petitioner’s loss of employment that results directly from a licensee’s
decision not to operate a nuclear facility and that does not result in environmental
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damage, does not fall within the “zone of interests” protected by NEPA and
cannot support a petitioner’s standing to challenge the agency’s action.

RULES OF PRACTICE: STANDING TO INTERVENE

There is Commission precedent for rejecting an assertion of “informational
interests” as grounds for standing. Edlow International Co. (Agent for the
Government of India on Application to Export Special Nuclear Material), CLI-
76-6, 3 NRC 563, 572 (1976).

NEPA: SCOPE OF INTERESTS PROTECTED

“Interest” means an interest affected by the outcome of the proceeding, not
an interest in the proceeding.

RULES OF PRACTICE: STANDING TO INTERVENE

A petitioner seeking to intervene cannot demonstrate standing simply by
asserting a loss of information if it is not allowed to participate in a proceeding.

REGULATIONS: INTERPRETATION (10 C.F.R. § 2.788(e))

The NRC'’s stay procedures apply only when there is an order in existence
to be stayed. If there is no order in existence to be stayed, the proper motion is
a motion to hold in abeyance.

MEMORANDUM AND ORDER

This matter is before the Commission on an appeal by the Environmental
Conservation Organization (“ECO”) from an order by the Atomic Safety and
Licensing Board (“Licensing Board”) wholly denying its petition for leave
to intervene in a proceeding involving an amendment to the Rancho Seco
operating license. The proposed amendment would allow the Sacramento
Municipal Utility District (“SMUD”), the Licensee, to possess both the reactor
and its nuclear fuel but would remove SMUD’s authority to operate the Rancho
Seco facility — in essence converting the operating license into a so-called
“possession-only” license (“POL”). The Licensing Board found that ECO did
not have standing to intervene in the proceeding and that its proposed contentions
were not in accordance with our directions for proceedings of this nature. ECO -
challenges these findings and, in addition, alleges that the Licensing Board
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denied it “due process” in the proceeding below. The NRC Staff and SMUD
have responded in opposition to the appeal.

After due consideration, we find that the Petitioner has failed to demonstrate
on this appeal that it has standing to intervene in the proceeding. Pelitioner also
recently moved for a stay of the issuance of the POL pending disposition of
this appeal. In view of our resolution of this matter, that motion is now moot.
However, in order to permit orderly processing of anticipated judicial challenges
to this action, we have directed the Staff to institute a two-stage administrative
stay, after it has made the findings necessary for issuance of the POL.

I. FACTUAL BACKGROUND

In June 1988, SMUD’s ratepayers adopted a public referendum directing
SMUD to cease operations at Rancho Seco. On April 26, 1990, SMUD applied
for an amendment to the Rancho Seco operating license that would authorize
only the “use and possession” of the facility, not its operation. This type of
amended license is generally termed a possession-only license or POL. The NRC
Staff published a corrected notice of the requested amendment in the Federal
Register and proposed to issue the amendment on an immediately effective basis
following a finding of *no significant hazards considerations.” 55 Fed. Reg.
41,280 (Oct. 10, 1990).

On November 8, 1990, ECO filed a petition to intervene and a request
for a hearing in addition to comments opposing the proposed finding of “no
significant hazards considerations,” and the Staff and SMUD filed opposition
to ECO’s petition and comments. On January 30, 1991, we referred the matter
to the Licensing Board for further proceedings in accordance with our Rules
of Practice. See 56 Fed. Reg. 6691 (Feb. 19, 1991). The Licensing Board
invited ECO to file a response to the Staff's and SMUD's pleadings and ECO
filed such a response on March 4, 1991. In the interim, in a similar case
involving the Shoreham nuclear power plant, we issued guidance regarding
the admissibility of contentions directed at challenging a Staff decision not to
prepare an Environmental Impact Statement (“EIS”) for actions of the sort under
consideration here. See Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), CLI-914, 33 NRC 233, 237 (1991) (“Shoreham, CLI-91-4").

On April 15, 1991, by agreement of the parties, ECO filed additional affidavits
supporting its petition. Also on April 15, ECO filed a document that it termed
a “Further Amendment” to its petition. The Staff and SMUD moved to strike
this pleading, alleging that they had not consented to this filing and that it
constituted an unauthorized “rebuttal” or “reply” pleading not allowed by our
Rules of Practice.
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On May 1, 1991, the Licensing Board issued a Memorandum and Order on
the petition to intervene. LBP-91-17, 33 NRC 379 (1991). After reviewing the
filings before it, the Licensing Board found that it could not determine whether
ECO had demonstrated standing to intervene in the proceeding. However, the
Licensing Board believed that it would be assisted in determining the issue of
standing by reviewing proposed contentions addressing the issues ECO wished
to litigate. Accordingly, the Licensing Board directed ECO to file proposed
contentions by June 3, 1991, and scheduled a prehearing conference to review
the issue of standing for June 25, 1991.

In LBP-91-17, the Licensing Board provided several specific directions to
ECO. First, the Licensing Board specifically stated that “[n]o further filings
[after the June 3d date] will be permitted absent specific leave of the Board.”
LBP-91-17, 33 NRC at 392. Second, the Licensing Board reminded ECO to *“pay
particular heed” to our directions describing admissible contentions regarding
the lack of proposed EIS in Shoreham, CL1-91-4, supra, and to our rulings in
previous Shoreham cases that the scope of any EIS ordered would be limited
to alternative methods of decommissioning, not alternatives to the decision to
decommission. LBP-91-17, 33 NRC at 392-93. Thind, the Licensing Board
agreed that ECO’s “Further Amendment” constituted an unauthorized reply to
the responses to the petition and ordered the pleading stricken. Id. at 381 n.3,

ECO filed twenty-five proposed contentions on June 3, 1991, as directed.
On June 10, 1991, ECO filed an additional set of six contentions. Both the
Staff and SMUD responded in opposition to both sets of proposed contentions.
In addition, the Staff moved to strike the second set of proposed contentions
as untimely because these contentions were not filed within the time limits
established by the Board’s instructions in LBP-91-17. SMUD supported the
Staff’s motion but also requested that the Licensing Board rule on the additional
" contentions and dismiss them,

After reviewing the proposed contentions and the transcript of the prehearing
conference, the Licensing Board dismissed the proceeding. See LBP-91-30,
34 NRC 23 (1991). Initially, the Licensing Board ruled that ECO’s first set
of contentions did not satisfy the directions contained in Shoreham, CLI-91-4,
and in our earlier rulings. See LBP-91-30, 34 NRC at 26-27. Moreover, the
Licensing Board found that ECO’s second set of proposed contentions were
untimely, i.e., filed outside the deadlines established in LBP-91-17, and that
ECO had made no attempt to satisfy the five factors required for accepting late-
filed contentions, found in 10 CF.R. §2.714(a)(1)(i)-(v). See LBP-91-30, 34
NRC at 27. Finally, the Licensing Board found that ECO had failed to establish
standing. See id. at 27-28.
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II. ARGUMENTS OF PARTIES

A. ECO’s Arguments on Appeal

On appeal, ECO argues that: (1) it has standing to intervene in the license
amendment proceeding; (2) the Licensing Board erred in dismissing its first
set of proposed contentions; and (3) the Licensing Board (“ASLB") deprived
it of due process by its procedural rulings and by dismissing the second set of
proposed contentions. First, ECO argues that it demonstrated standing to inter-
vene through its “informational interests” in an EIS and through its members’
economic interest in employment at the plant, Appeal at 1-4, Morcover, ECO
argues that the ASLB erred in finding that ECO had only a “general interest”
in the proceeding, not a specific injury,” Id. at 7-9.

Second, ECO argues that the ASLB erred in finding that any EIS need not
consider the option of “resumed operation” of Rancho Seco, id. at 4-5; in its
characterization of ECO’s contentions as directed solely at that issue, id. at 5-6;
in finding that the NRC’s Generic Environmental Impact Statement (*GEIS™) for
decommissioning, NUREG-0586 (1988), was applicable to the Rancho Seco’s
proposed decommissioning, id. at 6-7; and in requiring that ECO’s NEPA
contentions be filed before SMUD had filed its environmental report. Id.
at 9.

Finally, ECO argues that it was deprived of “due process” in the proceeding
below because the ASLB issued its decision in LBP-91-30 before ECO had
a chance to address arguments presented in two Staff pleadings that were not
served on it, id. at 10-11; because the ASLB erred in striking the “Further
Amendment” filed on April 15, 1991, id. at 11-12; because the ASLB struck
the proposed contentions filed on June 10, 1991, as being untimely filed, and
because the ASLB — according to ECO — dismissed the first set of proposed
contentions without a specific discussion of each one, id. at 9-10.

B. The Staff’s and SMUD’s Responses

In response, the Staff and SMUD argue that ECO has not demonstratcd/
standing to intervene because (1) prior Commission precedent has eliminated
“informational interests” as a basis for standing, citing Edlow International Co.
(Agent for the Government of India on Application to Export Special Nuclear
Material), CLI-76-6, 3 NRC 563, 572 (1976), and because case law holds that
ECO’s members® interests in employment at the facility cannot support standing
because those interests were not germane to ECO’s organizational purpose,
citing Hunt v. Washington Apple Advertising Comm’n, 432 U.S. 333, 343 (1977).

Next, the Staff and SMUD argue that the Licensing Board correctly applied
the Commiission’s Shoreham rulings when the Board held that any environmental
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review of the proposed early decommissioning of Rancho Seco nced not
review alternatives to the decision not to operate the facility; instead whatever
environmental filings were required need only address alternative methods of
decommissioning. Therefore, they argue that the Licensing Board correctly
dismissed the first set of proposed contentions because they were solely directed
toward obtaining an EIS analyzing “resumed operation” or “mothballing” as an
alternative to decommissioning. In this regard, they argue that the Commission
has already held that the GEIS will apply to nuclear plants that are prematurely
decommissioned. Additionally, the Staff argues that ECO has failed to brief why
its contentions were improperly denied. See NRC Staff Response at 24, n.10.

Finally, the Staff and SMUD argue that ECO was not prejudiced by its lack
of opportunity to respond to two pleadings that were not served upon it; that
the Licensing Board correctly struck the “Further Amendment” as an improper
“rebuttal” argument; and that the Licensing Board correctly rejected the second
set of proposed contentions because LBP-91-17 expressly provided that there
would be no filings made after the ASLB’s established deadline without specific
leave of the Board.

IIT. ANALYSIS

A.‘ Sufficiency of ECO’s Brief

First, we must address the Staff’s and SMUD’s (“respondents™) arguments
that ECO’s brief is in violation of our Rules of Practice. See Staff Brief at
20 & n.9; SMUD Brief at 13 & n.17. Respondents argue that ECQO’s Brief is
in violation of 10 C.F.R. §2.762(d) which requires that all appellate briefs “in
excess of ten (10) pages must contain a table of contents, with page references,
and a table of cases (alphabetically arranged), statutes, regulations, and other
authorities cited, with references to the pages of the brief where they are cited.”
10 C.F.R. §2.762(d). ECO failed to include these tables in its brief,

However, section 2.762 — on its face — applies only to appeals from “initial
decisions,” i.e., decisions of a licensing board that dispose of a major portion
of, or conclude, the proceeding before that board, such as a decision to grant,
suspend, revoke, or amend a license. All the cases cited by the respondents in
their briefs, supra, were decisions of that nature, Instead, this matter is before
the Commission under 10 CF.R. §2.714a, which allows an immediate appeal
from decisions granting and/or denying in whole a petition for leave to intervene.
This section contains a completely different provision for appeal in that while
section 2.762 provides that the brief in support of the notice of appeal may
be filed within 30 days of the notice of appeal (10 C.F.R. §2.762(b)), section
2.714a requires the appellant’s brief to be submitted with the notice of appeal,
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within 10 days of the Licensing Board's decision. When we adopted section
2.714a, we contemplated less stringent requirements for briefs filed under section
2.714a because these briefs must be filed in a much shorter time frame and —
presumably — will address much narrower issues than an appeal from the final
decision of an entire licensing process.! Therefore, while there is a clear benefit
to the reviewing body in having the assistance of the items specified in section
2.762 — with a corresponding benefit to the writer of the brief — and while
organizing the pleading in this fashion also provides a discipline in assisting
brief writers to organize their thoughts and ideas clearly, we do not find that it
is required under our rules.2

B. Petitioner’s Standing
1, Introduction

In its appeal, Petitioner argues that it has two alternative bases for standing
to pursue this matter. First, Petitioner argues that it has standing based upon its
members’ loss of employment at Rancho Seco. Second, Petitioner argues that it
has standing as an organization because the agency’s failure to issue an EIS has
deprived it of the opportunity to participate in the EIS process. We find that the
Licensing Board correctly ruled that neither alleged injury provided Petitioner
with standing in this matter.?

1 Moreover, section 2.762 was omited in adopting our new appellate procedures, see 56 Fed. Reg. 29,403, 29,408
(Tune 27, 1991), although it was retained under the interim appellate rules. See 55 Fed. Reg. 42,944 (Oct. 24,
1990). Meanwhile, section 2.714a was retained essentially unchanged. See 56 Fed. Reg. at 29,408, Thus, we
have always envisioned section 2.7142°as standing alone.

2Qur prior case law requires that all briefs — including those filed under section 2.7142 — shall contain a
“statement of the case™ or “statement of facts” including “an exposition of that portion of the procedural history
of the case related 1o the issuc or issues presented by the appeal”™ Public Service Co. of Otlahoma (Black Fox
Station, Units 1 and 2), ALAB-388, 5 NRC 640, 641 (1977). In this case, Petitioner clearly failed to provide
us with this information in its brief. However, we have determined to exercise our discretion and waive that
reqy on this ion. We remind all parties who appear before us that they “bear full responsibility for
any possible misspprehension of [their] position d by the inadequacies of [their] brief . . . " Wisconsin
Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2), ALAB-666, 15 NRC 277, 278 (1982).

3Before the Licensing Board, Petitioner also asserted that it could suffer additional injuries if: (1) SMUD took
action under the POL to dismantle the plant or allow it to deteriorate and then changed jts mind and decided to
“resume operation™ without adequately restoring the plant to its current condition; (2) SMUD took action under
the POL to make “resumed operation™ impossible, resulting in both a shortage of electrical power and increased
environmental pollution from replacement energy sources for Petitioner's members; and (3) SMUD was allowed
to decommission the facility without filing a decommissioning plan under 10 C.F.R. § 50.82. The Licensing Board
found that those asserted injuries did not provide Petitioner with standing to challenge the POL. See generally
LBP-91-17, 33 NRC at 387-90. Because Petitioner does not challenge those nulings on appeal, we do not sddress
them here.
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2. Criteria Required to Establish Standing

Section 189(a) of the Atomic Energy Act provides that the Commission shall
“grant a hearing upon the request of any person whose interest may be affected
by the proceeding, and shall admit such person as a party to the proceeding.”
42 U.S.C. §2239(a). Accordingly, NRC regulations provide that “[alny person
whose ‘interest may be affected by a proceeding and who desires to participate
as a party to [the] proceeding” should file a petition to intervene setting forth
that interest and the “possible effect of any order that may be entered in the
proceeding on the petitioner’s interest.” 10 C.F.R. § 2.714(a) and (d).

“We have long held that judicial concepts of standing will be applied in
determining whether a petitioner has sufficient interest in a proceeding to be
entitled to intervene as a matter of right under section 189 of the Atomic Energy
Act.” Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
CLI-83-25, 18 NRC 327, 332 (1983). In order to satisfy “judicial” standing, we
have held that a prospective petitioner must demonstrate that it could suffer an
actual “injury in fact” as a consequence of the proceeding and that this interest
is within the “zone of interests” to be protected by the statute under which the
petitioner secks to intervene. See, e.g., Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), CLI-85-2, 21 NRC 282, 316 (1985); Portland
General Electric Co. (Pebble Springs Nuclear Power Plant, Units 1 and 2), CLI-
76-27, 4 NRC 610, 613-14 (1976); Edlow International, CLI1-76-6, supra, 3
NRC at 572; see generally Lujan v. National Wildlife Federation, ___ U.S. _,
110 S. Ct. 3177, 3185-86 (1990).

3. Petitioner’s Economic-Standing Argument

The Licensing Board correctly dismissed Petitioner’s economic-standing ar-
gument based upon its members® loss of employment at Rancho Seco. Peti-
tioner argued that SMUD had been allowed to close Rancho Seco and initiate
decommissioning activities without being required to perform an environmental
review, and that these actions caused its members to lose their employment.
The Licensing Board held that this injury was not within the scope of interests
protected by NEPA. LBP-91-17, 33 NRC at 390-91.

It is true that NEPA does protect some economic interests; however, it only
protects against those injuries that result from environmental damage. For
example, if the licensing action in question destroyed a woodland area, those
persons who would be deprived of their livelihood in a local timber industry
could assert a protected interest under NEPA. See, e.g., Jersey Central Power
and Light Co. (Forked River Nuclear Generating Station, Unit 1), ALAB-139, 6
AEC 535 (1973) (marina operators have standing under NEPA to complain of
the introduction of shipworms in the vicinity of their business, resulting from
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the operation of a nuclear power plant); Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-223, 8 AEC 241 (1974)
(commercial fisherman has standing under NEPA to complain of the discharge
of cooling water that may affect his catch).

Here, however, as the Appeal Board stated on an earlier occasion, Petitioner’s
members’ loss of employment was not “occasioned by the impact that the
[agency action] would or might have upon the environment.” Tennessee
Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5
NRC 1418, 1421 (1977), quoting Long Island Lighting Co. (Jamesport Nuclear
Power Station, Units 1 and 2), ALAB-292, 2 NRC 631, 640 (1975) (Opinion
of Mr, Rosenthal). Instead, the loss of employment results directly from
SMUD’s decision not to operate the facility, not from any environmental
damage. -Therefore, Petitioner’s members’ loss of employment at Rancho Seco
itself does not fall within the “zone of interests” protected by NEPA and cannot
support Petitioner’s standing to challenge the agency’s action.

4. Petitioner’s Informational-Standing Argument

Petitioner asserts that it has standing to contest the proposed amendment
because it will suffer an injury to its “informational interests” if it is not allowed
to participate in the EIS process. This alleged injury has two aspects:  first, the
injury of being deprived of the right to comment on the EIS; and second, the
injury of being deprived of information to disseminate because of the lack of
an NRC-prepared EIS. See LBP-91-30, 34 NRC at 27-28. The Licensing Board
found that these injuries were not sufficient to establish standing by themselves
because they constituted a “general interest” in the proceeding, not a *“specific
injury.” Id. at 28.

This decision was consistent with prior Commission precedents. We have al-
ready rejected the assertion-of “informational interests” as grounds for standing.
Edlow International, supra. Because that case is closely analogous to the case
at bar, a brief review of that case and our holding there is in order at this time.

In Edlow, we reviewed two applications for licenses to export *“special nuclear
material” intended as fuel for the Tarapur Atomic Power Station in India.
Three organizations* petitioned for leave to intervene and requested hearings
regarding these proposed licenses. See generally id., CLI-76-6, 3 NRC at 565-
68. The petitioners asserted “institutional” interests based upon alleged injuries
that could result to their informational and educational activities in addition to
“representational” interests that derived from alleged injuries to the individual
members of the organizations. /d. at 572.

4The Nawral Resources Defense Council, the Sierra Club, and the Union of Concerned Scientists. See 3 NRC at
56S.
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The organizational interests asserted by the Edlow petitioners were almost
identical to the organizational interests asserted by ECO in this case. The Edlow
petitioners asserted an interest in * ‘disseminating information® and ‘promoting’
wise use of technology and resources and the development of sound energy
policy.” Id. Moreover, the Edlow “[pletitioners allege[d] that a ‘failure
of the Commission to carry out relevant analyses of the risks posed by the
pending proceedings impairs petitioners’ ability to fulfill their information and
educational functions . . , ."” Id.

The interests asserted in ECO’s organizational charter appear to be no dif-
ferent. See Articles of Incorporation of Environmental Resources and Conser-
vation Organization (“Art. Incorp.”), attached to Petitioner’s Reply of March
4, 1991. See generally LBP-91-17, 33 NRC at 382. For example, ECO secks
“[t]o provide accurate technical and financial information about energy supply
and demand in California in the years to come . . . .” Art. Incorp. at 1. ECO
also seeks “[t]o provide expert and objective information about safety and en-
vironmental issues concerning nuclear energy in general and the Rancho Seco
Nuclear Generating Station in particular . . . .” Id. at 2. Finally, ECO secks
“[t]o provide factual information to specific parties or organizations . . . and
to petition the [NRC] to accept and consider information this organization can
provide in its deliberations . . . .” /d.}

We found that the Edlow petitioners had failed to demonstrate that they had
standing to intervene as a matter of right and that while the Edlow petitioners
were “interested” in the proceeding, they had failed to demonstrate an “interest”
affected by the outcome of the proceeding, i.e., they had failed to demonstrate
that they could be harmed by the actual grant or denial of the license itself.
Thus, we were

hard pressed to see how petitioners® desire to have the Commission carry out relevant analyses
(a concern directed not to the granting or denial of a panticular license, but to the process
of Commission action) is an “interest [which] may be affected by the proceeding.” In our
view, the term “proceeding” can only be interpreted to mean the outcome on the merits of
the license. This is clear from the language of the license. This is clear from the initial
language of Section 189(a) which speaks of proceedings “for the granting (etc.) of any
license . . . ."

51t is clear that Petitioner’s Articles of Incorporation are a “thirteenth” hour or “after-the-fact” creation, drawn
up specifically for the purpose of establishing “informational standing.” ECO filed its petition to intervene and
request for hearing on November 8, 1990. However, ECO's Anicles of Incorporstion are dated on January 10,
1991. The affidavit of Mr. Rossin, ECO’s president, describes these Articles as “pending,” presumably before
the appropriate agency of the state of California. See Rossin Affidavit (April 12, 1991) attached to Petitioner’s
pleading of April 15, 1991.
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3 NRC at 572. Accordingly, we concluded that “[p)articipation in a hearing is
not an end in itself, but must be related to an issue — in this case, grant or
denial of a license.” Id. at 574.

QOur analysis is the same here. ECO claims to be “interested” in the
proceeding because it wishes to “disseminate information” regarding the need
for future energy sources in California. However, this interest is not an “interest
affected by the proceeding” itself, i.e., it is not an injury caused by the grant or
denial of the proposed license amendment. Instead, ECO simply alleges before
us that it will not be able to perform its “informational” activities unless it is
allowed to “participate” in the EIS process, i.e., unless the Commission “carries
out its relevant analyses,” id. at 572. As in Edlow, we find that this “interest”
is not sufficient to confer standing on ECO as a matter of right.

Before the Licensing Board, Petitioner relied heavily upon Competitive
Enterprise Institute v. National Highway Traffic Safety Administration, 901
F.2d 107 (D.C. Cir. 1990), for the proposition that “[o]rganizational standing
is established whenever the agency’s action interferes with the organization’s
informational purposes to the extent that it interferes with the organization’s
activities.” Petition at 23. See generally LBP-91-17, 33 NRC at 382-86, 391-
92. While Petitioner does not cite that case in its brief on appeal, it does raise
that argument. See Petitioner’s Brief at 2-3. However, we not only find that the
Competitive Enterprise decision is inapposite but also that its validity has been
severely compromised by a more recent decision by that same court.

" The Competitive Enterprise Court found that “a right to specific information
under NEPA has so far been recognized for standing purposes only when the
information sought relates to environmental interests that NEPA was designed
to protect.” 901 F.2d at 123 (citations omitted, emphasis in original). “We find
that there is a critical difference between secking an EIS for the purpose of dis-
seminating information about potential environmental harm and seeking an EIS
as a vehicle for obtaining and disseminating information on a nonenvironmental
issue.,” Id. A subsequent decision has indicated that the “informational stand-
ing” concept implicitly endorsed by the Competitive Enterprise Court requires
an allegation that the requested information relates to specific environmental
issues with a direct impact on the petitioner. City of Los Angeles v. NHTSA,
912 F.2d 478, 495-98 (D.C. Cir. 1991).

However, ECO makes no such allegation in this appeal. Instead, we find
only a generalized allegation that if the NRC issues a POL without preparing
an EIS

ECO['s] and its members' rights to participate in the development and consideration of the
FEIS, 1o have access to the information made available through that EIS, and to be assured
by the existence of that FEIS that the Commission has taken the required “hard look™ at the
proposal to decommission would all have been denied.
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Petitioner’s Brief at 2-3. Moreover, the allegation is supported only by Pe-
titioner’s Articles of Incorporation, issued at the “thirteenth hour,” well after
the start of this proceeding, and clearly written with the Competitive Enterprise
guidelines in mind. See note §, supra.

This vague, generalized allegation supported only by the “after-the-fact”
action is insufficient to satisfy the requirements of Competitive Enterprise.
We read that decision to require an allegation that the organization has been
denied access to information relating to a specific environmental issue with
particular application to petitioner, not just that petitioner has been denied access
to “environmental information” in general that has no specific impact on the
petitioner. Furthermore, that “impact” or “application to the petitioner” must be
based upon an established organizational purpose, not some justification drawn
up after the fact to satisfy required guidelines not met in the original petition.
Otherwise, as the Licensing Board noted, petitioner would have standing to
intervene “with regard to any other power reactor,” LBP-91-30, 34 NRC at 28,
based upon any post hoc rationalization that could be devised by an ingenious
mind. We do not think the Competitive Enterprise Court intended such a result.
We certainly would not permit such a result with regard to intervention in our
licensing proceedings.

Moreover, even if the Competitive Enterprise Court had intended such a
result, that decision has been significantly undermined by the recent decision in
Foundation on Economic Trends v. Lyng, 943 F.2d 79 (D.C. Cir. 1991). The
Lyng Court reviewed the concept of “informational standing,” 943 F.2d at 83-
84, and concluded that “we have never sustained an organization’s standing in
a NEPA case solely on the basis of ‘informational injury,’ that is, damage to
the organization’s interest in disseminating the environmental data an impact
statement could be expected to contain.” 943 F.2d at 84 (emphasis added).
The Lyng Court reached the logical conclusion that such a provision “would
potentially eliminate any standing requirement in NEPA cases, save when an
organization was foolish enough to allege it wanted the information for reasons
having nothing to do with the environment.” /d.

Additionally, the Lyng Court observed that “[i]t was not apparent” how
the concept of “informational standing™ was different from the concept of
generalized “interest” in a problem that the Supreme Court had found insufficient
for standing in Sierra Club v. Morton, 405 U.S. 727, 739 (1972). Furthermore,
the Lyng Court could find no difference between the concept of “informational
standing” for an organization and “informational standing” for an individual,
another concept that the Supreme Court had found insufficient to support
standing. United States v. Richardson, 418 U.S. 166, 176-80 (1974). Finally,
the Lyng Court found that such a concept “exists day in and day out whenever
the federal agencies are not creating information a member of the public would



like to have.” 943 F.2d at 85 (emphasis added). The Lyng Court found that this
could allow

a prospective plaintiff {to] bestow standing upon itself in every case merely by requesting
the agency to prepare {an EIS), which in turn would prompt the agency to engage in “agency
action™ by failing to honor the request.

Id. at 85. In sum, we find that the Competitive Enterprise decision does not
support Petitioner’s standing to challenge the proposed Rancho Seco POL and
that even if it did support such an argument, it would be of questionable value.

C. Petitioner’s Request for a Stay of the POL

On December 3, 1991, Petitioner filed a pleading asking that we “stay”
issuance of the POL pending our resolution of this appecal. As we noted on
a similar occasion, our stay procedures do not apply to a situation in which
there is no outstanding order to *“stay.” See Long Island Lighting Co. (Shorcham
Nuclear Power Station, Unit 1), CLI-91-8, 33 NRC 461, 468 (1991) (“Shoreham,
CLI-91-87). See 10 CF.R. §2.788(c). Thus, we consider this a request for an

anticipatory™ stay or a “motion to hold in abeyance.” Id. In view of the fact
that we have resolved this matter, that request is now mooL.

Petitioner also requested an administrative stay to allow orderly processing
of an anticipated request for a judicial stay of the POL. We have granted similar
requests in similar situations. See Shoreham, CLI-91-8, 33 NRC at 471-72.
‘We hereby direct the Staff to enter a two-stage administrative stay of the POL
similar to that it issued in the Shoreham decision, supra. See 56 Fed. Reg.
28,424, 28,426 (June 20, 1991). When the Staff issues the POL, it shall stay the
effectiveness of the amendment for 10 working days. If Petitioner files a petition
for review and a motion for a judicial stay within that time with a United States
Court of Appeals, the Staff shall extend the administrative stay for an additional
10 working days.’

6Bet.:uxsc:wt:(i.ndl!ml’,('l()hufliledtoda'n(rmrneﬂxndmgonth:.sappeal.wr.donouuchIheothc:'xsxues

raised. We note that ECO alleges that the Licensing Board improperly excluded various g arg by
mkmgmedmpladmp. However, ECO has not been prevented from raising any ding arg on
this appeal.

7We remind the parties that “[m]ajor dismantling and other activitics that constitute decommissioning under
the NRC’s regulations must awzit NRC approval of a decommissioning plan.” See Long Island Lighting Co.
(Shorcham Nuclear Power Station, Unit 1), CLI-91-2, 33 NRC 61, 73 n.S. (1991).

Pursuant to its normal practice, the Staff should also review all of Petitiones’s proposed contentions and satisfy
itself with regard to any spplicable and discernable safety or environmental issues contained therein prior to issuing
the POL.
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IV. CONCLUSION

In conclusion, we hereby find that (1) Petitioner has failed to demonstrate
that it has standing to challenge the proposed POL amendment on this appeal;
(2 ) the Staff may issue the POL when it makes the findings necessary for the
issuance of the license amendment; and (3) the Staff should include a two-stage
administrative stay in the POL when it is issued.

Commissioner de Planque did not participate in this matter.

It is so ORDERED.

For the Commission®

SAMUEL J, CHILK
Secretary of the Commission

Dated at Rockville, Maryland
this 6th day of February 1992.

# Cammissioner Remick was not present for the affirmation of this Order; if he had been present, he would have
approved it.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

lvan Selin, Chairman

- Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
E. Gall de Planque

In the Matter of Docket Nos. 50-424-OLA
50-425-OLA

GEORGIA POWER COMPANY, et al.
{Vogtle Electric Generating Plant,
Units 1 and 2) February 12, 1992

The Commission considers the Petitioner’s appeal of a licensing board
decision dismissing its contentions and denying its petition to intervene on
amendments to operating license requirements pertaining to emergency diesel
generators. The Commission dismisses the appeal for the Petitioner’s failure
to file a brief supporting its appeal; however, certain technical issues related
to operation of the diesel generators are referred to the NRC Staff for further
review.

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

Participants in NRC proceedings, whether acting pro se or represented by
counsel, are expected to become familiar with the applicable rules of practice.
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RULES OF PRACTICE: CONTENTIONS (APPEALABILITY OF
DISMISSAL)

Appeals from a licensing board order having the effect of dismissing all of
a prospective party's contentions and denying intervention lie under 10 C.FR.
§2.714a.

RULES OF PRACTICE: BRIEFS

The necessity of a brief supporting an appeal has long been emphasized in
the NRC’s appellate practice; mere recitation of a party’s prior position in the
proceeding and its general dissatisfaction with the outcome of the proceeding is
no substitute for a brief that identifies and explains the errors of the licensing
board in its order below.

RULES OF PRACTICE: LICENSING BOARD REFERRAL OF
ISSUES TO STAFF

If a licensing board believes from its involvement in a proceeding that serious
safety issues remain to be addressed, in circumstances in which the remaining
intervenor has been dismissed, the board may refer any outstanding concerns to
the NRC Staff for appropriate action, )

NUCLEAR REGULATORY COMMISSION: HEALTH AND SAFETY
RESPONSIBILITY

If an adjudicatory proceeding is terminated, the Commission may refer
remaining safety issues of potential concern to the NRC Staff for review pursuant
to the Commission's general supervisory authority and responsibility for safety
matters.

MEMORANDUM AND ORDER

I. INTRODUCTION

On May 25, 1991, Georgians Against Nuclear Energy (GANE) filed an
appeal from the Atomic Safety and Licensing Board’s Memorandum and Order,
LBP-91-21, 33 NRC 419 (1991), that dismissed GANE’s proffered contentions
and denied its petition for leave to intervene in this proceeding on a proposed
amendment to each of the operating licenses for the Vogtle Electric Generating



Plant. Because GANE was the only party seeking a hearing on the amendment,
the Board’s order also had the effect of terminating the proceeding. Although
GANE'’s May 25th filing satisfied the requirement to file a notice of appeal,
GANE has not filed a brief in support of its position on appeal. Both the NRC
Staff and Georgia Power Company, the Licensee, have noted this deficiency and
ask that we dismiss the appeal.

The Commission has jurisdiction over the appeal in accordance with the
interim appellate procedures in effect at the time of the Licensing Board’s
decision. See 10 C.F.R. §2.785, note (b) (1991). We agree that GANE should
be dismissed for failing to file a brief in support of its appeal; however, we are
directing the NRC Staff to provide its evaluation of certain matters related to
the operation of the diesel generators and their associated instrumentation.

II. BACKGROUND

The proceeding concerns an amendment to the technical specifications for
each of the Vogtle units to permit the Licensee to bypass, in emergency
start conditions, the high jacket-water temperature trip of the emergency diesel
generators. The intended purpose of the change is to minimize the potential for
spurious trips of the diesel generators during emergency starts. The Staff and
the Licensee believe that the change will enhance safety, particularly in light
of a serious loss-of-power event that occurred at Vogtle Unit 1 on March 20,
1990. During that event, the Licensee had difficulty in establishing sustained
operation of one of its emergency diesel generators, and investigation of the
event indicated that a trip of the diesel generator was likely caused by a spurious
trip signal from the high jacket-water temperature sensors.!

A notice of the proposed change and of opportunity for hearing was published
in the Federal Register on June 22, 1990, and the Staff approved the change
as an amendment involving “no significant hazards consideration” on July 10,
19902 GANE filed a petition to intervene on July 23, which was referred
to the Licensing Board for consideration. Although both the Staff and the
Licensee opposed the petition, the Board declined to reject the petition on its
face but scheduled a prehearing conference to further consider the petition and
any supplement thereto. LBP-90-29, 32 NRC 89 (1990).

15ee NUREG-1410, “Loss of Vital AC Power and the Residual Heat Removal System During Mid-Loop
Openitions at Vogtle Unit 1 on March 20, 1990,” at 3-21, 6-12 (June 1990). This document contains the report
of the NRC’s special Incident Investigstion Team.

255 Fed. Reg. 25,756 (June 22, 1990) and 55 Fed. Reg. 32,337 (Aug. 8, 1990). Even prior to issuing the formal
amendment, the NRC Staff gave tacit approval to the change under & “Temporary Waiver of Compliance™ from
the technical specifications until the amendment spplication could be processed. See Letter from G. Lainas, Office
of Nuclear R Regulstion, to W.G. Hai I, Georgia Power Co. (May 25, 1990).
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Prior to the prehearing conference, GANE filed a set of eight proposed
contentions. Both the Staff and the Licensee opposed GANE's contentions and
indicated their belief, inter alia, that GANE had failed to provide adequate bases
for its contentions. The Board summarily rejected two of the contentions for lack
of relevance to the proceeding.® Despite the structural flaws in the remaining
contentions, the Board believed that a number of safety matters derived from
the contentions might be appropriate for hearing, but it deferred ruling on
the contentions, largely on the strength of the Licensee’s offer to provide the
Board and parties additional information in an attempt to resolve potential issues
informally.

The Licensee thereafter submitted a supplemental statement, which described
its response to the loss-of-power incident and provided additional analysis sup-
porting the proposed changes to the technical specifications. After considering
the Staff’s and GANE's initial responses to the Licensee’s filing and an ad-
ditional round of comments from the parties, the Board eventually dismissed
GANE’s remaining contentions, primarily for their lack of sufficient specificity
to warrant admission, and indicated its satisfaction that any outstanding concerns
over the amendment had been answered. LBP-91-21, supra. GANE asks us to
“put aside” the Licensing Board’s decision.

III.  ANALYSIS

As noted at the outset of this decision, both the Licensee and the NRC Staff
urge us to dismiss GANE’s appeal because GANE has not filed a supporting
brief. We agree that GANE has not satisfied the briefing requirement to perfect
its appeal, despite GANE’s urging that we consider its original May 25th filing
as its brief.

In its August 8th “Acknowledgement of NRC Staff and Georgia Power
Comments on GANE’s Appeal,” GANE asserts that it was uncertain of the
“conventions” involved in an appeal and had *“no prior knowledge that a brief
would be expected.” GANE’s claimed unfamiliarity with the procedural rules
does not excuse its failure to file a brief. We expect all participants in NRC
proceedings, whether acting pro se or represented by counsel, to become familiar
with the applicable rules of practice. See Duke Power Co. (Perkins Nuclear
Station, Units 1, 2, and 3), ALAB-615, 12 NRC 350, 352 (1980). The necessity
of a brief in our appellate practice has long been emphasized. See Florida
Power and Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
CLI-91-5, 33 NRC 238, 241 (1991); Mississippi Power and Light Co. (Grand
Gulf Nuclear Station, Units 1 and 2), ALAB-140, 6 AEC 575 (1973).

3them'.ng Conference Order (Filing Dates for Further Submissions) (Oct. 2, 1990, unpublished).
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In this case, the Licensing Board provided specific instructions for taking an
appeal. Although the Commission believes that the Licensing Board erroneously
indicated that an appeal would be governed by the provisions of 10 C.F.R.
§§2.760 and 2.762 then in effect (rather than 10 C.F.R. § 2.714a), the error was
of no consequence to GANE's fundamental obligation to file a brief.# At most,
the Board’s error allowed GANE a more generous period within which to file a
brief. While GANE could be excused for relying on the instructions contained
in the Licensing Board’s order, GANE did not heed those instructions and file
a brief.

Even if we were to allow, as GANE asks, its May 25th filing to stand as
GANE's “brief,” that document simply does not come to grips with the Licensing
Board’s determination that GANE failed to meet the requirements of 10 C.F.R.
§2.714 applicable to its proffered contentions.’ Mere recitation of GANE’s prior
position in the proceeding and its general dissatisfaction with the outcome of
the proceeding is no substitute for a brief that identifies and explains the errors
of the Licensing Board in the order below. See Cleveland Electric llluminating
Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC 64, 69
(1986). We therefore dismiss the appeal in view of GANE's failure to file a
brief.

Although we dismiss GANE's appeal in the adjudicatory proceeding, we
are asking the Staff to give further consideration to certain matters that appear
related, at least in part, to GANE’s expressed concerns with operation of the
diesel generators at the Vogtle plant. In this regard, GANE appears to concede
that the Licensing Board, within the limits of its jurisdiction in this proceeding,
ruled appropriately with respect to GANE’s contentions and that, even from
GANE’s perspective, the change to permit bypass of the high jacket-water

4Because the Board's order had the effect of dismissing all of GANE's contentions and denying intervention,
we believe that section 2.714a governed appeals from LBP-91-21. See Houston Lighting and Power Co. (Allens
Creck Nuclear Generating Station, Unit 1), ALAB-585, 11 NRC 469 (1980); Long Island Lighting Co. (Shorcham
Nuclesr Power Station, Unit 1), LBP-91.39, 34 NRC 273, 284 (1991). The primary ligniﬁuncc of the distinction
between section 2.714a and then applicable section 2.762 concerns the timing of the supporting bricf. The brief
must be filed conammdy with an appeal under section 2.7141. but is not xequued until 30 days after the notice

of appeal if section 2.762 governs. Under the C ission’s revised app dures, 56 Fed. Reg. 29,403
(June 27, 1991), the distinction in procedure may luvc greater significance, because most lppcals except those
that lie under section 2.714a, are subject to the new d ionary review procedures.

s Genenlly, the Licensing Board found that GANE had failed to refer to xhe legal authority under which it believed
the spplication should be judged, to provide & brief explanation of the bases for the contentions, to set forth a
concise statement of the facts, expert opinion, or sources and documents on which it intended to rely, or to
provide the supporting reasons for its dispute with the Licensce. LBP-91-21, 33 NRC at 422-24; see 10 CF.R.
§2.714(b)(2). As the Board notes, GANE's contentions could have been summarily dismissed. We believe that
the Licensee deserves great credit here for attempting to settle or resolve GANE's concerns informally through
its proffer of additional information. We do not view, however, the informal exchange of comments that followed
as having had any substantial beanng on the admissibility of GANE's contertions. In the absence of the litigants®

top informal resolution of the issues, the Board would have been bound to sule on the contentions
md having dismissed them, to refer any outstanding concerns it might have had to the Staff for appropriate action.
See Florida Power and Light Co. (Turkey Point Nuclear Genenating Plant, Units 3 and 4), CL1-91-13, 34 NRC
185, 188 (1991).
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temperature trip in emergency conditions is preferable to prior practice.® Thus,
we believe that GANE’s *“appeal” can be fairly understood to seek relief from
the Commission in its broader safety oversight role, rather than to challenge the
Licensing Board’s disposition of GANE's contentions in the narrow amendment
proceeding. Where, for any number of reasons, an adjudicatory proceeding is
terminated, we may still refer safety matters of potential concern to the Staff
for review. See Turkey Point, supra note 5, CLI-91-13, 34 NRC at 188.

QOur specific direction to the Staff which describes the issues of interest to the
Commission will be contained in a separate Staff Requirements Memorandum
to be issued to the Staff in the near future.

IV. CONCLUSION

For the reasons stated in this decision, GANE’s appeal from the Licensing
Board's Memorandum and Order, LBP-91-21, is dismissed and the proceeding
is terminated. The Commission is referring certain other matters to the NRC
Staff for evaluation pursuant to the Commission’s general supervisory authority
and responsibility over safety matters.

Commissioner de Planque did not participate in this matter.

IT IS SO ORDERED.,

For the Commission’

SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 12th day of February 1992.

In its May 25th filing GANE states, “We understand the Board's limitations under . . . 10 C.FR. 2.714 to take
our case 1o a conclusion that would give us relief.” GANE states in its August 8th filing, “Acknowledgement of
NRC Staff and Georgia Power Comments on GANE’s Appeal” at 1, that “the safety switch is not performing
correctly and would pose a danger if left in place.” The latter statement essentislly recognizes that, as the NRC
Staff and Licensee have concluded, bypass of the trip under certain circumstances is a preferable course of action.
7 Commissioner Remick was not present for the affirmation of this Order; if he had been present he would have

approved it
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
E. Gall de Planque

In the Matter of Docket No. 50-322-OLA-3
(License Transfer)

LONG ISLAND LIGHTING COMPANY
(Shoreham Nuclear Power Station,
Unit 1) February 26, 1992

The Commission concludes that the proposed license transfer is not an
“amendment” as that term is normally construed but a “license transfer,” which
is a separate and distinct action under the Atomic Energy Act. However, the
AEA does not require a pre-effectiveness or *‘prior” hearing for a license transfer.
In addition, the Commission determines that a pre-effectiveness discretionary
hearing is not appropriate under the facts of this case. Finally, the Commission
denies Petitioners® requests (1) to hold this action in abeyance pending resolution
of the question of LIPA’s existence under New York state law and (2) for an
administrative or “housekeeping™ stay pending judicial challenge. Therefore,
when the Staff has conditioned the transfer as the Commission directs herein to
assure that the results of any post-effectiveness hearing will not be prejudiced,
the Staff may approve the immediately effective transfer of the Shoreham license
from LILCO to LIPA.

AEA: INTERPRETATION

A “transfer of license” cannot be accomplished solely by an amendment to
an operating reactor license.
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AEA: HEARING RIGHT

A “transfer of control” invokes only the hearing rights afforded by the first
sentence of section 189a(1). The AEA does not require the offer of a prior
hearing on an application to transfer control of a license before the transfer is
made effective.

NRC: DISCRETIONARY HEARING

Given the limited scope of activities that LIPA can undertake until a ruling
on the decommissioning plan, its inability to operate the plant from both a legal
and a practical standpoint, the reduced hazard from a plant that operated only
at low power for a short time, and the evident availability of qualified personnel
to maintain the plant in the interim, the Commission finds that the transfer does
not raise any public health and safety issues that warrant a prior hearing as a
matter of discretion.

AEA: POST-EFFECTIVENESS HEARING

When an action is taken subject to a post-effectiveness hearing, the action
must be conditioned on reverting to its previous condition if the hearing does
not ratify the action taken. In this case, the Staff should condition the transfer
of the POL (1) on the license’s reverting to LILCO if LIPA ceases to exist or
otherwise is found to be unqualified to hold the license and (2) on LILCO’s
providing certification to the NRC Staff that it will retain and maintain adequate
capability and qualifications to take over the license promptly in the event that
either of these situations occurs.

OPERATING LICENSES: AMENDMENTS

Once a transfer is finalized through the post-effectiveness hearing process,
there remains the need — for administrative purposes — to have the license
changed to reflect the name of the new licensee. Such as amendment, which
presumes an effective transfer, presents no safety questions and clearly involves
no significant hazards considerations.

RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA)

Petitioners request that this action be held in abeyance until the resolution of
the question of LIPA’s existence under New York state law. Given the reversion
of the license back to LILCO mandated here under those circumstances, and the
fact that Petitioners did not immediately file such an action in state court, so
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there is no indication from the state court that there could be some merit in
petitioner’s argument, the Commission denies Petitioners® request.

RULES OF PRACTICE: fMMEDIATE EFFECTIVENESS OF
DECISIONS (STAY PENDING APPEAL)

Petitioners request that the Commission stay the transfer’s effectiveness
pending their expected challenge in the Court of Appeals. The D.C. Circuit has
observed *“‘that tribunals may properly stay their own orders when they have ruled
on admittedly difficult legal questions . . . .” Washington Metropolitan Area
Transit Commission v. Holiday Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977).
The Commission does not perceive a difficult legal question here, particularly
in view of the Commission’s prior interpretation and the deference customarily
accorded an agency’s interpretation of its organic statute.

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS OF
DECISIONS (STAY PENDING APPEAL)

RULES OF PRACTICE: STAY OF AGENCY ACTION
(IRREPARABLE HARM)

Petitioners fail to convince the Commission that they will suffer any irrepara-
ble injury should it deny the stay. LIPA cannot do anything under this license
that LILCO could not do. Both the School District and LILCO may have serious
economic interests at risk. The courts have held consistently that mere economic
loss does not constitute irreparable injury. It is the Commission’s intent to avoid
making decisions based solely on economic reasons. Thus, the balance of equi-
ties in this matter does not tilt in Petitioners® favor, and the Commission denies
Petitioners’ request for a stay pending appeal.

MEMORANDUM AND ORDER

I. INTRODUCTION

This matter is before the Commission on two different requests. The NRC
Staff has proposed to issue an immediately effective amendment to the Shoreham
operating license, and the Shoreham-Wading River Central School District
(“*School District™) and the Scientists and Engineers for Secure Energy (“SE2”)
(collectively “Petitioners™) have asked the Commission to “stay” issuance of
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the proposed amendment. The proposed amendment would transfer ownership
of Shorcham from the Long Island Lighting Company (“LILCO™) to the Long
Island Power Authority (“LIPA™).

This matter presents a true anomaly: an unprecedented situation in which
one utility is transferring the license — amended to *“possession-only” status
— for an almost totally unused nuclear reactor, which has been defueled, to
another entity that intends to decommission and dismantle it. Shoreham is not a
fully operating nuclear reactor with a full radioactive inventory, and LIPA is not
authorized to operate Shoreham, either by its creating charter under state law or
by the license to be transferred. Thus, the action before us is not one in which
a nuclear reactor is being transferred to a utility that intends to, and would be
authorized to, operate the facility.

After due consideration, we have concluded that the proposed license transfer
is not an “amendment” as that term is normally construed but — as the
Petitioners themselves argue — a “license transfer,” which is a separate and
distinct action under the Atomic Energy Act (“AEA”), However, the AEA does
not require a pre-effectiveness or “prior” hearing for a license transfer. In
addition, we have determined that a pre-effectiveness discretionary hearing is
not appropriate under the facts of this case. Finally, we have denied Petitioners’
requests (1) to hold this action in abeyance pending resolution of the question
of LIPA’s existence under New York state law and (2) for an administrative
or “housekeeping™ stay pending judicial challenge. Therefore, when the Staff
has conditioned the transfer as we direct herein to assure that the results of
any post-effectiveness hearing will not be prejudiced, the Staff may approve the
immediately effective transfer of the Shoreham license from LILCO to LIPA,

II. FACTUAL BACKGROUND*

On June 28, 1990, LILCO and LIPA filed a joint application to transfer the
Shoreham license from LILCO to LIPA. The NRC Staff noticed receipt of the
application and issued a notice of opportunity for a hearing and a proposed
finding of “no significant hazards consideration” (“NSHC"). See 56 Fed. Reg.
11,781 (Mar. 20, 1991). Petitioners responded with comments opposing the
proposed NSHC finding and petitioned for leave to intervenc and requested a
hearing on the proposed amendment. Administrative proceedings are now ongo-
ing before the NRC’s Atomic Safety and Licensing Board (‘Licensing Board”),

1We have discussed at length on numerous occasions the factual background surrounding LILCO's decision not
to operste Shorcham. See, ¢.g., CLI-90-8, 32 NRC 201 (1990); CLI-91-2, 33 NRC 61 (1991); CL1-91-8, 33 NRC
461 (1991). Therefore, we will not repeat that background here.
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which directed Petitioners to file proposed contentions. These contentions are
now being reviewed by the Licensing Board.

On December 17, 1991, Petitioners filed a pleading with the Commission
asking that it “stay” issuance of the proposed amendment pending completion
of the administrative proceedings before the Licensing Board. On December
19, 1991, Petitioners filed an additional pleading *“suggesting” that LIPA would
cease to exist under the “sunset” provisions of New York law. By order of
December 23, 1991, we directed the Staff, LILCO, and LIPA to respond to both
pleadings, and they have filed responses.?

The Staff has also filed a paper recommending that it be allowed to issue the
proposed amendment on an “immediately effective” basis under the Commis-
sion’s Sholly provisions, a copy of which has been served on Petitioners. See
SECY-92-041 (Feb. 6, 1992). Petitioners have responded to the Staff’s paper
and LIPA has filed a reply to Petitioners’ comments. We accept both papers for
filing. We have also accepted a letter submitted by Petitioners, dated January 22,
1992; two letters submitted jointly by LILCO and LIPA on January 31, 1992,
and February 14, 1992; a pleading by Petitioners, dated February 24, 1992; and
another pleading by Petitioners on February 26, 1992, less than 1 hour before
issuance of this Order.

M. ARGUMENTS OF PARTIES

A. Petitioners’ Arguments

Petitioners raise several arguments in support of their stay request. First,
Petitioners argue that the Staff cannot apply the “Sholly” or “immediately ef-
fective” procedures to the proposed license transfer amendment. Petitioners
argue that Congress’ authorization to the Commission to issue immediately ef-
fective amendments, 42 U.S.C. § 2239(a)(2)(A), applies only to amendments to
“operating™ licenses and that the current Shorecham license is not an operating
license because the Commission has amended it to a “possession-only” license
(“POL"). See Petitioners’ Motion (“Pet. Mtn.”) at 3-4. In addition, Petitioners
argue that the Atomic Energy Act distinguishes between amendments to op-
erating licenses and requests to transfer control of a license. See 42 U.S.C.
§2239(a)(1). Therefore, argue Petitioners, because the Sholly provisions only
apply to operating license amendments and because the transfer of control of a
plant is separate from a license amendment, the Staff cannot issue the proposed
amendment on an immediately effective basis. Pet. Mtn. at 4-6.

21 IPA has also submitted a pleading containing supplemental authority on this question, which we have accepted
for filing.
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Second, Petitioners present two alternative arguments based upon LIPA’s
financial condition. Petitioners allege that LIPA is bankrupt and does not
have the necessary management competency to perform the decommissioning
of Shoreham. Thus, Petitioners argue that LIPA is neither financially nor
technically qualified to hold the Shorcham license. /d. at 6-7. In the alternative,
Petitioners filed a separate pleading entitled “Suggestion of Mootness” in which
they allege that LIPA will cease to exist under the “sunset” provisions of
New York State law if they have no outstanding liabilities. While Petitioners
concede that LIPA has outstanding liabilities, they argue that the statute could
be interpreted to require “no net liabilities.” See Suggestion of Mootness at 3-7.

Third, Petitioners point out that the Staff’s proposal to issue the transfer
on an immediately effective basis is based upon the fact that only a POL is
being transferred and that the issuance of the POL is now before a federal
Court of Appeals. Petitioners argue that if that court reverses the issuance
of that amendment, the POL would revert to a full-power license, leaving
LIPA in possession of an operating license for a plant that it would not be
qualified to operate and thereby in a situation outside the Staff’s proposed
NSHC determination. Pet. Mtn. at 7-8. Finally, Petitioners again argue that
the proposed license transfer is a part of the proposed decommissioning of
Shoreham and that the Commission cannot approve the proposed transfer without
an environmental review of the decommissioning of Shorcham, including the
alternative of “resumed operation.”

B. LIPA’s Response®

In its response, LIPA argues as a threshold matter that Petitioners’ filing
is both untimely and procedurally defective. Briefly, LIPA argues that the
Stay Motion does not comply with the requirements for a stay motion under
10 CF.R. §2.788 of the Commission’s regulations and, in any event, is an
unauthorized comment on the proposed NSHC finding, LIPA also argues that the
motion constitutes an unauthorized supplement to Petitioners’ original petition
because it raises new information and allegations not previously raised. See
LIPA Response (“LIPA Resp.”) at 2-3. LIPA also argues that Petitioners are
motivated by philosophical and monetary concerns, not public health and safety
concerns, implying that the Commission should reject their filings for this reason
alone. See id. at 3-4.

Turning to substantive arguments, LIPA argues that it has the requisite
“financial” and “managerial” integrity to become an NRC licensee, that LIPA is
not bankrupt, and that, in any event, LILCO will supply all of LIPA’s Shorcham-

3LILCO has not filed a response on its own; instead, it has filed a short pleading adopting LIPA’s filing.
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related expenses. See id. at 5-6, citing LIPA’s Response to Petitioners’ Original
Petition before the Licensing Board. In addition, LIPA argues that under
Commission precedent the mere pendency of a challenge to the POL cannot
bar transfer of the POL to LIPA, and that even if the Court of Appeals were
to vacate the POL, LIPA is statutorily barred under New York state law from
operating Shorcham. See LIPA Resp. at 7-8.

Next, LIPA argues that under prior NRC Staff practice, transfer of control of
a facility can be accomplished by an immediately effective license amendment
following an NSHC finding. See id. at 9, citing LIPA, LILCO, and NRC
Staff Responses to Petitioners” Original Petition before the Licensing Board.
Essentially, LIPA, LILCO, and the Staff (“Respondents™) argued before the
Licensing Board that in the past the Staff has issued proposed NSHC findings
and immediately effective amendments to effectuate changes in ownership
shares. Respondents argued that this practice established a valid Commission
precedent that should be followed in this case, although apparently there has
never been a challenge to this practice and the Staff itself conceded “the facial
validity of Petitioners{’'] arguments.” See NRC Staff Response to Original
Petition (May 17, 1991) at 38. Furthermore, LIPA argues that the Sholly
procedures apply to any license issued under 10 C.F.R. § 50.52 because NRC
regulations do not specifically refer to a POL; instead, the term “POL"” is simply
an NRC term referring to a specifically amended Part 50 license. See LIPA
Resp. at 9-12,

Finally, LIPA argues that Petitioners have misinterpreted the applicable
provisions of the New York “sunset law” which they allege may cause LIPA
to cease to exist. First, LIPA argues that the law was intended to terminate
agencies that were inactive, not ongoing agencies that were actively performing
their duties. See id. at 11-12, 13-16. Second, LIPA argues that its termination
would conflict with provisions of the LIPA Act and that the LIPA Act would
take priority. See id. at 12, 16-19.

C. NRC Staff Response

First, the NRC Staff argues that no “special circumstances” exist that would
justify the Commission’s delaying issuance of the license transfer. Initially, the
Staff argues that Commission precedent holds that pending judicial challenges
do not warrant staying Commission proceedings. See Staff Response (“Staff
Resp.™) at 3-4, citing, e.g., Consumers Power Co. (Midland Plant, Units 1 and
2), 4 NRC 474, 475 n.1 (1976). Additionally, the Staff argues that the proposed
amendment will only transfer the license as already amended, i.e.,, a POL.
Furthermore, even if issuance of the POL is vacated by the Court of Appeals,
the Staff argues that Shoreham is currently defueled, LIPA is contractually
prohibited from operating the reactor, and the reactor cannot be restarted without
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NRC approval. Accordingly, the Staff argues that any possible court decision
vacating the POL would not affect public health and safety and should not delay
the proposed transfer. See Staff Resp. at 4-5. Moreover, the Staff argues that
Petitioners have failed to demonstrate that LIPA is not qualified to hold the
Shoreham license. See id. at 5-6.

Second, the Staff argues that because the Atomic Energy Act does not
specifically preclude use of a license amendment to transfer a license, it should
be allowed to use the immediately effective provisions of 10 C.F.R. §50.91 to
accomplish this task. See Staff Resp. at 6-7. The Staff then lists several other
amendments that it argues are similar to this proposed amendment and have been
issued under the Commission’s Sholly provisions in recent years, and it argues
that the Commission has acknowledged this practice. See id. at 7-8. Third, the
Staff argues that not only have Petitioners failed to address the traditional stay
criteria contained in 10 CF.R. §2.788, but that they cannot satisfy them. See
Staff Resp. at 8-12. Finally, the Staff supports LIPA’s arguments that Petitioners
have misinterpreted the *“sunset” provisions of New York law. See id. at 12-14,

IV. ANALYSIS

A. The Atomic Energy Act Does Not Require a Hearing Before
Transfer of a License

Petitioners argue that the transfer of a license is a different action from a
license amendment under the Atomic Energy Act (“AEA”) Section 184 of the
AEA provides that

[n]o license granted hereunder . . . shall be transferred, assigned or in any manner disposed
of, cither voluntarily or involuntarily, directly or indirectly, through transfer of control of
any license to any person, unless the Commission shall, after securing full information, find
that the transfer is in accordance with the provisions of this Act, and shall give its consent
in writing.

42 U.S.C. §2234, Section 189a(1) of the AEA provides that

[iln any proceeding under this Act, for the granting, suspending, revoking, or amending of any
license or construction permit, or any application to transfer control, . . . the Commission
shall grant a hearing upon the request of any person whose interest may be affected by the
proceeding and shall admit any such person as a party to such proceeding.

42 U.S.C. §2239(a)(1). However, this language does not indicate whether this

hearing is to come before the action taken or after the action taken (i.e., a pre-
effectiveness or post-effectiveness hearing).
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The requirements for a pre-effectiveness or “prior” hearing are found in the
second and third sentences of section 189a(1). There, the AEA requires the
Commission to hold a pre-effectiveness or “prior” hearing on certain applications
for a construction permit (second sentence),* and to offer a pre-effectiveness
hearing on certain applications for an amendment to a construction permit, an
operating license, or an amendment to an operating license (third and fourth
sentences).’

Where applications for actions that do not fall into the four categories
described above are involved, the Commission has construed section 18%a(1)
as not requiring the offer of a pre-effectiveness or “prior” hearing. For example,
the Commission generally does not offer pre-effectiveness notice and hearings
in actions regarding materials licenses. See 10 C.F.R. Part 2, Subpart L. This
interpretation is longstanding, and supported by the legislative history of the
1957 amendments to the AEA which added the second sentence to section
189. See Joint Committee on Atomic Energy Staff Report “A Study of AEC
Procedures and Organization in the Licensing of Reactor Facilities” at 8 (1957).
In this case, Petitioners argue that the proposed action constitutes a “transfer of
license,” not an amendment to an operating reactor license. We agree. However,
this agreement does not achieve Petitioners® desired result of a hearing prior to
the transfer. If this action is a “transfer” rather than an “amendment” to an
operating license, it is not one of the four actions for which the Commission
is required to offer a pre-effectiveness hearing. Instead, a “transfer of control”
invokes only the hearing rights afforded by the first sentence of section 189a(1).
Thus, by their own arguments, Petitioners have effectively taken themselves
outside the scope of the AEA’s requirements for a pre-effectiveness hearing.
Quite simply, the AEA does not require the offer of a prior hearing on an
application to transfer control of a license before the transfer is made effective.®

B. In These Circumstances, a Discretionary Hearing Is Not Required

‘While we have concluded above that the Atomic Energy Act does not require
a pre-effectiveness hearing before granting a license transfer, we must also
consider whether we should direct that a hearing be held as a matter of discretion.
Under section 161c of the Atomic Energy Act,

4Ath‘let! by Pub. L. No. 85-256, 71 Stat. 576, §7 (1957).
Addedbyhlb.LNo. 87-615, 76 Stat. 409, §2 (1962).
Inmclthnﬁndmg we necd not reach the arguments presented by the Staff and LILCO/LIPA that the
lwmse may be mnsfened by an immediately effective license amendment that presents no significant hazards
ion: , once the transfer is finalized through the post-effectivencss hearing process, there
mmmnhemd—forldmmxmmvepupau—whﬂclhchmdnngedloreﬂecuhemmee(thencw
licensee. Such an amendment, which presumes an cffective transfer, presents no safety questions and clearly
involves no significant hazards considerstions.




the Commission is authorized to . . . hold such hearings as the Commission may deem
necessary and proper to assist it in exercising any authority provided in this Act . . . .

42 US.C. §2201(c). We would direct the holding of a pre-effectiveness
hearing regarding a proposed transfer if one were necessary or desirable because
potentially significant public health and safety issues were raised.

However, such a case is not presented here. First, Shoreham was operated
only during low-power testing; as a result, the radioactive inventory in the
Shoreham reactor and spent fuel pool is equal to that generated by approximately
2 days of full-power operation. Thus, the public health and safety risks presented
here are much reduced compared to those of a plant that has been fully
operational. Furthermore, LILCO appears to have taken actions that may have
effectively foreclosed operation of Shorecham without substantial reconstruction
activities by any future owner.

Second, LIPA is statutorily prevented by New York state law from operating
Shoreham as a nuclear plant. Third, the license that is being transferred is subject
to two conditions: (1) the license has been amended to allow ‘“‘possession
only” of the facility; and (2) the license is subject to a confirmatory order
preventing LILCO from placing fuel into the Shoreham reactor core without
NRC permission. By accepting the transfer of the Shoreham license, LIPA
accepts it subject to those conditions. Thus, even if LIPA wished to operate the
facility, as it cannot do under New York law, and even if it could physically
operate the facility, which it apparently cannot do at this time because of actions
taken by LILCO, it cannot legally operate the facility for two separate reasons
without NRC prior approval, which would only be given after NRC review and,
in the case of the POL, a prior opportunity for interested members of the public
to participate.

Fourth, and perhaps more important for Petitioners’ apparent goal of pre-
venting the dismantling of Shoreham, LIPA cannot take any actions that would
foreclose any decommissioning options for Shorcham until the NRC approves a
decommissioning plan. Under our regulations, LILCO cannot at this time take
any actions that would foreclose a decommissioning alternative. Long Island
Lighting Co. (Shorecham Nuclear Power Station, Unit 1), CLI-91-2, 33 NRC
61, 73 n.5 (1991). As we noted above, LIPA succeeds only to the license that
LILCO holds. Clearly, LIPA cannot take any action under the transferred li-
cense that LILCO could not have taken. Thus, LIPA may not take any action
that would foreclose a decommissioning alternative until approval of a decom-
missioning plan. Consideration of a proposed decommissioning plan has been
noticed in the Federal Register, see 56 Fed. Reg. 66,459 (Dec. 23, 1991), and
Petitioners will have an opportunity to challenge the proposed plan if they can
demonstrate that they meet the normal prerequisites for intervention under our
Rules of Practice.
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Fifth, we have reviewed the Staff’s safety evaluation and we are convinced
that the transfer presents no public health and safety issues that need to be
addressed in a hearing prior to the administrative proceeding. As we noted
above, the spent fuel is stored in the spent fuel pool and cannot be returned to the
reactor without NRC permission. Moreover, the total radioactive contamination
is equivalent to that generated by 2 days of full-power operation. Finally, the
Staff points out that in the interim LIPA has retained a number of LILCO
personnel and hired a number of qualified personnel from other utilities. Given
the limited scope of activities that LIPA can undertake until a ruling on the
decommissioning plan, its inability to operate the plant from both a legal and
practical standpoint, the reduced hazard from a plant that was operated only at
low power for a short time, and the evident availability of qualified personnel
to maintain the plant in the interim, we find that the transfer does not raise any
public health and safety issues that warrant a prior hearing.

In summary, we find that the transfer presents no public health and safety
issues requiring that we hold a prior hearing as a matter of discretion.

C. Issuance of the Transfer

We have found that the AEA does not require a prior hearing for a transfer
of control. We have also found that a discretionary hearing is not required
in this case. However, there are three issues that we believe need to be
addressed before issuance of the license transfer, two of which require Staff
action. First, Petitioners correctly point out that the license transferred is the
modified “possession-only” license (“POL") and that the Staff has “conditioned”
the transfer on the license being a POL. See 56 Fed. Reg. 11,781. The action
granting the POL amendment is now before the Court of Appeals, and Petitioners
argue that a decision by that court vacating the POL would undermine the basis
for the license transfer. However, even if the Court of Appeals reversed the
POL, the public health and safety is still protected by the Confirmatory Order
preventing the Licensee from loading fuel into the Shoreham reactor. Thus, we
do not find that this possibility prevents the transfer.

Second, Petitioners argue that LIPA may soon cease to ex1st under New
York “sunset” law, We do not find Petitioners’ arguments convincing at this
preliminary stage, but this is a question of state law that presumably must be
decided by New York state courts. Third, Petitioners have challenged the license
transfer in what we now hold will be a post-effectiveness hearing. Obviously,
that proceeding holds the potential for a finding that LIPA does not qualify
as a licensee. Therefore, for these two reasons, before approving the license
transfer, the Staff should condition the transfer (1) on the license’s reverting to
LILCO if LIPA ceases to exist or is otherwise found to be unqualified to hold
the license and (2) on LILCQ’s providing certification to the NRC Staff that it
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will retain and maintain adequate capability and qualifications to take over the
license promptly in the event that either of these situations occurs. This action
is without prejudice to Petitioners’ rights in the post-effectiveness proceeding
before the Licensing Board.

V. REQUEST TO HOLD IN ABEYANCE AND FOR
AN ADMINISTRATIVE STAY

Petitioners request that we hold this action in abeyance pending resolution of
the question of LIPA’s existence under New York state law. However, at this
time, they have not actually filed an action secking such a resolution.” Moreover,
as we noted above, Petitioners have not presented a persuasive argument on
this issue at this preliminary stage. QOur position might well be different had
Petitioners filed such an action immediately in a New York state court and were
there in turn some indication from the state courts that there could be some
merit in Petitioners’ argument® Accordingly, we deny Petitioners’ request to
hold the transfer in abeyance pending action by the New York state courts.
Petitioners also request that if we authorize the issuance of the transfer, we
stay its effectiveness pending their expected challenge in the Court of Appeals.
The Court of Appeals for the D.C. Circuit has observed “that tribunals may
properly stay their own orders when they have ruled on admittedly difficult legal
questions and when the equities of the case suggest that the status quo should
be maintained.” Washington Metropolitan Area Transit Comm’'n v. Holiday
Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977). We do not perceive a difficult
legal question here, particularly in view of the Commission’s prior interpretation
and the deference customarily accorded an agency’s interpretation of its organic
statute.,

70n February 25, 1992, afier this udermtubmmx!lymplae.ﬂ)eNRC'lOfﬁeeoftheSecxmrymfmed
counsel for the parties to the Shorch gs, ] for Petiti that the Commi would
affirm an order relating to this matter, In P ] foe Petiti advised the S y that he intended to
file an additional pleading that evening with the Commission. At approximately 5:30 p.m., the Secretary received
Petitioners® “Notice of IJIEOILIPA EuggenuonlndCamumnem of State Court Action.”

This pleadi g statements by LILCO/LIPA in letters of Jamary 31, 1992,
andl-‘e!xu.uy 14 1992, sipra, and announces Petitioncrs® intent to seek a declsration in New York courts that
LIPA has ceased to exist under New York “sunset™ law. As a result of this amounced intention to file a state
court action, Petitioners renew their request that the NRC not transfer the license to LIPA. LIPA and LILCO have
filed a joint response in opposition.

We inquired at an earlicr date to see if Petitioners would seck such an action in our belief that such an action
was appropriate on Petitioncrs’ part. See Letter from J.P. McGranery (January 22, 1992), supra. Morcover, as
we noted sbove, we have conditioned the transfer upon (1) the license reverting to LILCO if the New York court
dissolves LIPA and (2) LILCO certifying that it will retain and maintain sufficient capacity to take back the license

in that eventuality. Supra. Accordingly, Petitioners® pleading in resp to the Commission's decision to act on
this issue is not sufficient to stay our decision.
211 addition, as a yesult of such a state court proceeding, we could have reviewed pleadings from parties more

familiar with New York law than we are.



Second, Petitioners have failed to convince us that they will suffer any
irreparable injury should we deny the stay. After all, as we noted above,
this action simply transfers to LIPA that which is held by LILCO. LIPA
cannot do anything under this license that LILCO could not do. LIPA cannot
operate the plant, it cannot load fuel into the plant, and it cannot foreclose a
decommissioning option until the Staff approves a decommissioning plan.

Both the School District and LILCO may have serious economic interests
at risk. Quite simply, if LILCO holds Shorcham on March 1, 1992, it appears
that LILCO may be required to make a tax payment to the School District,
which LILCO naturally seeks to avoid. Presumably, the School District seeks
to receive that payment, which it would lose if this order becomes immediately
effective,

The courts have consistently held that “mere economic loss does not constitute
irreparable injury.” Ohio ex rel. Celebrezze v. NRC, 812 F.2d 288, 291 (6th
Cir. 1987). See, e.g., Sampson v. Murray, 415 U.S. 61, 90 (1974); Virginia
Petroleum Jobbers Ass'n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958); Johnpoll
v. Thornburgh, 898 F.2d 849, 851 (2d Cir. 1990). In this case, we arc not
in a position to judge which economic interest is more compelling or whether
the parties are able to seck redress and recovery of any funds expended or not
expended in future litigation. Moreover, it is our intent to avoid making any
decision based solely on economic reasons. Thus, we find that the balance of
equities in this matter does not tilt in favor of the Petitioners.

As for the public interest, as we noted above, factors associated with the tax
payment do not, in our view, carry the day one way or the other, based upon the
record before us. Other public interest factors are subsumed in our discussion
of a discretionary hearing and also do not support issuance of a stay. Thus, we
deny Petitioners’ request for a stay pending appeal.®

V1. CONCLUSION

Based upon the foregoing, we find that the Atomic Energy Act does not
require a pre-effectiveness hearing before approval of a license transfer and that,
under the circumstances of this case, a discretionary pre-cffectiveness hearing
is not required. We deny Petitioners’ request to hold the transfer in abeyance
pending a determination by New York state courts that LIPA will not cease to

9Wehlvemnedndmnumuvecr‘11wsckoqnng stays in previous proceedings, such as the issuance of the
Shorcham POL. However, in that instance, both LILCO and LIPA did not contest such a stay. Here, they do. As
we noted sbove, there are no public health and safety issuc present in this case. In addition, LILCO submiited
this application over onc and a half years ago and it has been pending without resolution since that time. Finally,
as we noted above, LILCO may face a potential tax payment if this order is not effective before March 1, 1992,
After considering all these issues, we find that the balance of equities does not weigh in favor of a *housckeeping™
stay of this matter.
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exist and we deny Petitioners’ request for an administrative stay, The Staff may
issue an order approving the license transfer on an immediately effective basis
when it has conditioned the transfer as we have specified above.
Commissioner de Planque did not participate in this Order.
It is so ORDERED.

For the Commission

SAMUEL J, CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 26th day of February 1992.
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Cite as 35 NRC 83 (1992) CL1-92-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss
. Forrest J. Remick
E. Gall de Planque

In the Matter of Docket No. 30-30870-OM
(Byproduct Materlal License)
FEWELL GEOTECHNICAL
ENGINEERING, LTD.
(Thomas E. Murray, Radlographer) March 5, 1992

The Commission vacates on the grounds of mootness the Atomic Safety and
Licensing Board's Initial Decision (LBP-91-29) which modified an order issued
by the NRC Staff to Fewell Geotechnical Engineering, Ltd. Staff’s original
order modified Fewell Geotechnical Engineering, Ltd.’s license by barring Mr.
Thomas E. Murray from working as a radiographer under the license for a period
of 3 years,

RULES OF PRACTICE: MOOTNESS

Decisions below will normally be vacated when prior to the outcome of the
appellate process, through happenstance, the proceeding becomes moot. See
United States v. Munsingwear, Inc., 340 U.S. 36, 39-40 (1950); Consumers
Power Co. (Palisades Nuclear Power Facility), CLI-82-18, 16 NRC 50, 51
(1982).
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ORDER

This proceeding concerns an immediately effective order issued by the Nu-
clear Regulatory Commission (NRC) Staff to Fewell Geotechnical Engineering,
Ltd. (Fewell). The order modified Fewell’s byproduct materials license by bar-
ring Mr. Thomas E. Murray from working as a radiographer under that license
for 3 years. See 55 Fed. Reg. 47,409 (Nov. 13, 1990). Mr. Murray requested
a hearing on the order. After a hearing was conducted, the Atomic Safety and
Licensing Board issued an Initial Decision that modified the NRC Staff's order
by, inter alia, reducing the term of Mr. Murray’s suspension from 3 years to 9
months. LBP-91-29, 33 NRC 561 (1991).

The NRC Staff filed an appeal before the Commission requesting reversal of
the Licensing Board's Initial Decision. However, while the appeal was pending,
the Executive Director for Operations notified the Commission that Fewell had
requested termination of its byproduct materials license.

In view of Fewell's request, the NRC Staff was directed in an order dated
September 12, 1991, to notify the Commission of the Staff’s action on the
termination request and then to advise the Commission as to whether the Staff
wished to proceed with its appeal or whether the appeal should be dismissed
in the event the license was terminated. On October 15, 1991, the NRC Staff
filed its “Motion to Vacate the Licensing Board’s Initial Decision, LBP-91-29,”
on the grounds of mootness and provided a copy of its letter informing Fewell
that the license had been terminated. By order dated October 22, 1991, Mr.
Murray was permitted until October 31, 1991, to file a reply if he so desired,
Mr. Murray has not replied to Staff’s motion.

- We agree with Staff that the termination of Fewell’s materials license has
rendered this proceeding moot. The proceedings before the Licensing Board
concerned Mr. Murray’s challenge to the original order barring him from
performing radiography under the Fewell license for 3 years. When Fewell’s
license was terminated, the original order ceased to have any operative effect or
purpose. Thus, the proceeding is moot.

In cases such as this, when prior to the outcome of the appellate pro-
cess, through happenstance, the proceeding becomes moot, the decision below
normally will be vacated. See United States v. Munsingwear, Inc., 340 U.S.
36, 39-40 (1950); Consumers Power Co. (Palisades Nuclear Power Facility),
CLI-82-18, 16 NRC 50, 51 (1982). Vacating the Licensing Board’s decision
eliminates it as precedent.!

IThe Suﬂ' suggests that we may render an advisory opinion on the matters naised in its appeal. We decline the
Vv ng the Li g Board’s decision obviates the need to review the Board's interpretation of the
govemmg law and pohcy or, because it can have none, to consider its potential impact on future cases.
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Accordingly, the NRC Staff’s motion is granted and its appeal is dismissed.
The Licensing Board’s Initial Decision, LBP-91-29, 33 NRC 561 (1991), is
vacated as moot. The proceeding is hereby terminated.

IT IS SO ORDERED.

For the Commission?
SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this Sth day of March 1992,

2 Cammissioner Remick was not present for the affirmation of this Order; if he had been present he would have
approved it.



Cite as 35 NRC 86 (1992) CLI-92-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
E. Gall de Planque

In the Matter of Docket Nos. 50-440-A
50-346-A

(Suspension of

Antitrust Conditions)

OHIO EDISON COMPANY
(Perry Nuclear Power Plant,
Unlt 1)

CLEVELAND ELECTRIC
ILLUMINATING COMPANY and
TOLEDO EDISON COMPANY
(Perry Nuclear Power Plant,
Unit 1; Davis-Bessa Nuclear
Power Statlon, Unlt 1) March 5, 1992

The Commission denies Applicants® motion for reconsideration of CLI-91-15,
34 NRC 269 (1991), in which the Commission sua sponte exercised its inherent
supervisory power over an adjudicatory proceeding initiated by Applicants’
request for amendments that would remove certain antitrust license conditions
pertaining to the Perry and Davis-Besse nuclear plants. CLI-91-15 directed the
Atomic Safety and Licensing Board to suspend consideration of all matters,
except for two issues referred to as the “bedrock” legal issues.
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LICENSING BOARD: CONSIDERATION OF NRC STAFF
EVIDENCE '

In general, the NRC Staff is only one party to a Commission adjudicatory
proceeding, The Staff does not occupy a favored position and its presentations
are subject to the same scrutiny as those of other parties. See Consolidated
Edison Co. of New York (Indian Point, Units 1, 2, and 3), ALAB-304, 3 NRC
1, 6 (1976); Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), ALAB-268, 1 NRC 383, 399 (1975). On some questions,
such as interpretation of statutes or judicial decisions, the Staff’s submissions
have no more weight than those of any other party. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), CLI-76-17, 4 NRC 451, 462
(1976).

DECISIONAL BIAS: NRC STAFF

When a case turns on a question of law, the Licensing Board and the
Commission, on review, are capable of correcting party bias by providing
independent decisions. In addition, a party dissatisfied with the outcome of
a final Commission decision can seck review from an appropriate court, which
is fully capable of correcting bias when a case turns on a question of law. Gulf
Oil Corp. v. FPC, 563 F.2d 588, 612 (3d Cir. 1977), cert. denied, 434 U.S,
1062 (1978).

ORDER

In CLI-91-15, 34 NRC 269 (1991), the Commission directed the Atomic
Safety and Licensing Board to suspend consideration of all matters, except the
so-called bedrock legal issue (or issues), in this proceeding involving applica-
tions for amendments to the operating licenses for the Perry and Davis-Besse
nuclear plants. Ohio Edison Company (OE), Cleveland Electric Illuminating
Company, and Toledo Edison Company (Applicants) have sought amendments
to suspend certain antitrust conditions from the operating licenses. QE has filed
a motion for reconsideration of CLI-91-15, requesting that the Commission va-
cate its order and allow the proceedings to continue as they were prior to the
suspension. The NRC Staff opposes the motion.! For the reasons stated in this
Order, OE’s motion is denied.

INo other answers were received, although the City of Cleveland noted its opposition to OE's motion in its
sepanate Motion for Commission Revocation of the Refemal to ASLB and for Adoption of the April 24, 1991
Decision as the Commission Decision, at 4-6 (Dec. 27, 1991).
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In its order memorializing its rulings during a prehearing conference, the
Licensing Board ruled that it had jurisdiction to conduct the proceeding?
admitted OE's contention regarding decisional bias, and provided an opportunity
for the parties’ joint submission of a “bedrock” legal issue (or issues) that
would be the subject of potentially dispositive motions for summary disposition.
LBP-91-38, 34 NRC 229 (1991). In light of the potential for the bedrock
legal issue to be dispositive of this proceeding, a point emphasized by OE,
the Commission exercised its inherent supervisory power over adjudicatory
proceedings and issued CLI-91-15, which directed the Licensing Board to
suspend its consideration of all matters in the proceeding with the exception
of the “bedrock” issue. By its terms, the suspension included OE's decisional
bias issue.

OE objects to the suspension and asks that we reconsider our earlier order
because, OE argues, this proceeding cannot be resolved fairly without reaching
the decisional bias issue, even as to the bedrock legal issue. OE also objects to
the suspension of other issues that may require consideration in the proceeding,
such as the actual cost of Perry and Davis-Besse power. Additionally, OE
suggests that we have misunderstood the “bedrock issue.™

As its primary basis for reconsideration, OE argues that the decisional bias
issue must be decided in conjunction with or prior to the bedrock legal issue.
This is so, OE maintains, because the decision on bias will affect the weight to
be given the NRC Staff’s position throughout the proceedings and will thus be
relevant to the decision on the bedrock issue. We do not agree.

In general, the NRC Staff is only one party to a Commission adjudicatory
proceeding. The Staff does not occupy a favored position and its presentations
are subject to the same scrutiny as those of other parties. See Consolidated
Edison Co. of New York (Indian Point, Units 1, 2, and 3), ALAB-304, 3 NRC
1, 6 (1976); Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), ALAB-268, 1 NRC 383, 399 (1975). We think it
significant here that, as all parties agree, the bedrock issue is a legal question.
In this context, we have specifically observed that “[o]n some questions, such as
interpretation of statutes or judicial decisions, the staff submissions have no more
weight than those of any other party.” Public Service Co. of New Hampshire

2The City of Cleveland’s appeal of the Licensing Board's jurisdictional ruling is p g before the Commission.
Our ruling today is without prejudice to our consideration of that lppeal and Cleveland's scparaic motion
(referenced in the preceding footnote) to remove the conduct of all proceedings from the Licensing Board to
the Commission.

30E notes that our corrected order, CL1-91-15, 34 NRC at 271 n3, lumped the two issues that the parties
agreed would be subject to motions for summary disposition under the general rubric “bedrock issue,” Motion
for Reconsideration at 4 n4. Our intention was to ensure that the parties understood that they could proceed, as
they had agreed, with the litigation of both those potentially dispositive issues before the Licensing Board. Our
characterization of the issues solely for the purpose of the order did not change the ing or the

being given to those two issues for any other purpose.
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(Seabrook Station, Units 1 and 2), CLI-76-17, 4 NRC 451, 462 (1976).* OE
has not explained why either the Licensing Board, or the Commission, on
review, is incapable of rendering an independent decision regarding a question
of law, even accepting arguendo some bias on the part of the Staff due to the
alleged congressional interference.® Importantly, OE can seek review from an
appropriate United States Court of Appeals, if it should be dissatisfied with the
outcome of the proceeding. When a case turns on a question of law, “Judicial
review is fully capable of correcting bias. . . .” Gulf Qil Corp. v. FPC, 563
F.2d 588, 612 (3d Cir. 1977), cert. denied, 434 U.S. 1062 (1978). Thus, at least
with respect to the legal issues being addressed by the parties at this time, we
do not see a compelling reason to proceed with consideration of the decisional
bias issue.8

Contrary to OE’s suggestion, our order in CLI-91-15 is not inconsistent with
representations made by the NRC in prior judicial proceedings. Although the
NRC represented in prior judicial proceedings that the claim of decisional bias
must be raised at the agency level, the NRC did not promise a decision on the
merits of that issue. At most, the representations indicate that the issue must
be raised before the Commission and that a final Commission decision on OE’s
amendment request, subject to judicial review, will be provided.” Suspending the
bias issuc from consideration while the parties address the bedrock legal issue
is not contrary to these representations. Even if the issue of decisional bias were
to be dismissed altogether, without a review of its merits, a final Commission
decision on the amendment application would provide OE, if it were dissatisfied

4In unusual sitations (not the case here) where Suff is directed by the Commission to conduct a study and
are subject to ongoing Commission review during the study, the Staff's views may be afforded more weight.
Seabrook, CL1-76-17, supra, 4 NRC at 462, In this case, the Licensing Board has assured OE that it considers
lll lawyers to be on equal footing. Prdxunng Conference Transcript at 78-79.

S1n faat, 1 for OE d the Li g Board that OE was not “suggesting that this tribunal was sdverscly
affected or is now somchow sdversely influenced by threats from membcxs of Congress.” Prehearing Conference
Transcript at 74. Morcover, OE has not alleged that the C i are incapable of rendering a fair decision

because they will be adversely affected by tupposcd threats from Congress.

6 We recognize that bias or p:edxsponuon may bear on the cmdﬁnhty ofa pany s witnesses or evidence, although
it is far from clear that biss is appropriate as a pxmc:pal issue for litigation in NRC proceedings. However, as
we decided in CLI-91-15, we need not reach that question or provide guidance on the further litigation of such
guauon: pending resolution of the potentially dupomuve legal issues proposed by the parties.

Ohio Edison Company’s Motion for R id on of CLI-91-15 at 5-9. Specifically, OE claims support for
its position in the following NRC statements before the district court (see id. at 6);

If the NRC Staff determines initially to deny the requested amendment, plaintiff will have an opportunity
for an adjudicatory hearing before an Atomic Safety and Licensing Board. That Board's on the record
decision will in tum be reviewable by the Atomic Safety and Licensing Appea! Board and the Commission.
It is through this agency process that Ohio Edison must first present its claims of improper congressional
interference in the administrative process.

NRC Memorandum of Points and Authoritics in Support of Motion to Dismiss at 4 (Aug. 22, 1988); and
Subject matter jurisdiction over this claim rests with the NRC in the first instance, and, on appeal,
exclusively in the Court of Appeals. PlaintifT will have ample opportunity 1o raisc a charge of improper
influence or bias in that forum.

Transcript of Hearing on Defendants® Motion to Dismiss at 5-7 (Dec. 13, 1988).
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with the outcome, the opportunity for judicial review. In its order dismissing
OE’s petition for writ of mandamus, the District of Columbia Circuit Court of
Appeals noted that OE did not show that it would be prevented from raising
the issue of decisional bias on judicial review affer the administrative process
had been concluded. In re Ohio Edison Co., No. 89-1014, slip op. at 4 (D.C.
Cir. Apr. 27, 1989) (unpublished per curiam order). The Court did not state
that an opportunity to litigate the issue of decisional bias would be provided by
the NRC, Therefore, neither prior judicial proceedings nor NRC representations
before the courts require us to allow OE to proceed with its decisional bias
claims at this time.

Although OE focuses mainly on the Commission’s suspension of the deci-
sional bias issue, OE also complains of the suspension of consideration of other
matters that might be germane if the Applicants were to prevail on the bedrock
issue. OE suggests that the suspension implies that the Commission believes
the only outcome will be that OE will lose the bedrock issue. As stated in CLI-
91-15, by suspending consideration of these matters, the Commission intimates
no opinion on the bedrock legal issue or any other matter, The Commission’s
order has suspended, but not precluded, consideration of other relevant mat-
ters as warranted upon resolution of the bedrock legal issue. If an evidentiary
hearing is appropriate, in the event that Applicants win the bedrock issue, the
Commission will provide appropriate instructions and guidance for the conduct
of further proceedings.

For the reasons stated in this order, OE’s motion for reconsideration is denied.

Commissioner Curtiss disapproved this order; his dissenting views are at-
tached. Commissioner de Planque did not participate in this matter.

IT IS SO ORDERED.

For the Commission®

SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 5th day of March 1992.

# Commissioner Remick was not present for the affirmation of this Order; if he had been present, he would have
approved it.
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DISSENTING VIEWS OF COMMISSIONER CURTISS

1 respectfully disagree with the Commission’s decision to deny Ohio Edison’s
motion for reconsideration of CLI-91-15 and to continue the suspension of
the consideration of the Staff “bias/predisposition” contention in this formal
adjudicatory proceeding.

Instead, I believe that the Commission should take up the question of the
admissibility of the bias/predisposition issue now, rather than defer consideration
of that question until the Licensing Board decides the so-called “bedrock issues”
in this proceeding.

The fact of the matter is that the Applicants’ bias/predisposition contention
raises a question about whether “the Licensing Board and the Nuclear Regu-
latory Commissioners [should] give no weight to the recommendations of the
NRC staff” on the substantive issues in this case. LBP-91-38, 34 NRC 229,
257 n.92 (emphasis added). The NRC Staff has made, and will be making,
recommendations to the Licensing Board on the “bedrock issues™ and to the
Commission on the City of Cleveland’s appeal on jurisdictional issues. In such
a case, it seems evident that the challenge to the Staff's impartiality must be
resolved prior to, not at the conclusion of, any proceedings on the substantive
merits of the antitrust issue. For that reason, I believe the Commission should
resolve the question of whether such a contention is admissible now.? To ignore
the concerns that have been raised at this stage of the proceeding will, unfor-

1 Although the “bedrock issues™ are primarily legal in nature, it is not clear that the panties® positions will be
confined strictly to legal arguments (where bias/predisposition on the part of an individual party may be of lesser
concern), In this regard, the Licensing Board itself acknowledged that —

[a]t this juncture, . . . we are unable to parse the various controversics between the parties into the

neat categories this analysis requires with & degree of certainty sufficient to convince us that threshold

dismissal of these allegations [about Staff bias] is appropriate.
LBP-91-38, supra, 34 NRC at 256.
20n the question of whether a contention alleging Staff bias/predisposition should be admitted as a litigable issue,
I have substantial doubts about allowing such contentions in cur proceedings. While the crcdibility of a witness
who presents evidence is always a consxdmuon, I am not aware of any NRC proceeding in which a plny s
bm/pmdxsposmon per se was made a principal issue for hugluon on the merits. Nor does the Staff’s role in
the agency’s proceedings suggest a different conclusion. Indeed, in a formal adjudicatory proceeding, the Staff
docs not occupy a favored position; it is just another party to the proceeding. When a board comes to decide
contested issues, it must evaluate the Suaff’s evidence and arguments in light of the same principles that apply
to the presentations of the other parties. The Staff’s views cannot be accepted without passing under the same
scrutiny as those of the other parties. Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 3),
ALAB-304, 3 NRC 1, 6 (1976); Southern California Edison Co. (San Onofre Nuclear Generating Station, Units
2 and 3), ALAB-268, 1 NRC 383, 399 (1975); Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Sution), ALAB-138, 6 AEC 520, 532 (1973). In general, in these proceedings, the application is in issue,
not the adequacy of the Staff’s review of the application. A party may raise contentions challenging the particular
action that is the subject of the proceeding, but it may not proceed on the basis of the allegations that the Staff
has somchow failed in its paformance. To the extent that a party secks to litigate the adequacy of the Staff’s
work in a particular proceeding, it proposes a contention that is not litigable. See Florida Power and Light Co.
(St. Lucie Nuclear Power Plant, Unit 1), ALAB-921, 30 NRC 177, 186 (1989); Lowisiana Power and Light Co.
(Waterford Steam Electric Station, Unit 3), ALAB-812, 22 NRC 5, 55-56 (1985); Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 809 (1983). In my view, these
holdings raisc serious questions about the admissibility of the bias/predisposition issue in the instant proceeding.

91



tunately, leave in place the cloud that has been cast on the Staff’s impartiality
and, as a consequence, on the arguments, evidence, and recommendations that
the Staff will be advancing on the basic substantive issues that must be decided
in this proceeding.

For the foregoing reasons, I respectfully dissent.
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COMMISSIONERS:

Ivan Selln, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
E. Gall de Planque

In the Matter of Docket No. 70-3070-ML

LOUISIANA ENERGY SERVICES, L.P.
(Clalborne Enrichment Center) March 5, 1992*

The Commission decides issues before it relating to its hearing order that set
forth standards by which this application for a license to construct and operate a
uranium enrichment facility would be judged. Both the Applicant and the sole
Intervenor in the proceeding sought reconsideration of various portions of the
hearing order. The Commission clarifies that the existing 10 C.F.R. Part 140 be
applied to the license application solely as guidance. The Commission orders
that the final Commission rule on material control and accounting for enrichment
facilities, instead of the proposed rule, shall be applied to this proceeding; that
the hearing shall proceed as directed in the order; and that all other requests for
reconsideration are denied.

ATOMIC ENERGY ACT: SECTION 193(e)
Congress dictated that the Price-Anderson Act liability insurance require-

ments will not be applied to uranium enrichment facilities, See Atomic Energy
Act, §193(e).

*Re-served March 9, 1992,
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REGULATIONS: INTERPRETATION AND APPLICATION
(10 C.F.R. PART 140)

Of the existing NRC regulations under 10 C.F.R. Part 140, only sections
140.15-140.17 and Part 140, Appendix A are applicable to this proceeding, and
then only as guidance or models as to proof of liability insurance.

NRC: HEARING STANDARDS (NATURE OF CONSIDERATION)

An intervenor’s objection to the use of the word “reconsideration” in a hearing
order that relates to Commission consideration of the hearing standards raises
solely a semantic problem, as long as the nature of the reconsideration offered
by the Commission is sufficient to meet the intervenor’s objections and the
Commission’s obligations.

NRC: CHOICE OF RULEMAKING OR ADJUDICATION

When standards set forth in a hearing order to govern an adjudication have not
been established by rulemaking, the Commission may provide an opportunity
for parties to challenge the standards by seeking reconsideration.

RULES OF PRACTICE: HEARING STANDARDS (CHALLENGE;
LACK OF ESTABLISHED RULE)

The status of an unchallenged hearing standard would not be simply that of
a proposed standard; an unchallenged standard would be, without more, fully
applicable to the matter being heard.

NRC: HEARING STANDARDS (NATURE OF CONSIDERATION)

It should be evident from the terms of a hearing order that requircs among
other things that petitions for reconsideration “must contain all technical or
other arguments to support the petition,” that the Commission intends to initiate
a process in which each objection would be fully considered de novo and the
parties provided with the Commission’s reasoned decision.

URANIUM ENRICHMENT FACILITY: SITING CRITERIA
(PLANT BOUNDARY LIMITS)

For purposes of siting and design of a uranium enrichment facility against
accidental atmospheric releases of uranium hexafluoride, the Commission estab-

94



lished plant boundary limits that were intended to be generally equivalent to the
Commission’s reactor siting criteria found in 10 C.F.R. Part 100.

URANIUM ENRICHMENT FACILITY: SITING CRITERIA
(PART 100 EQUIVALENCY)

The Commission’s objective in applying the Part 100 siting criteria to a
uranium enrichment facility, is equivalency to Part 100; it was never the intent
to set levels below which no adverse effects would occur from hydrogen fluoride.

URANIUM ENRICHMENT FACILITY: DESIGN CRITERIA
(PERFORMANCE-BASED SAFEGUARDS STANDARDS)

The Commission chose the approach of performance-based design standards
for the contemplated enrichment facility. Those standards established *“principal
design criteria which are commensurate with their safety function.” 53 Fed.
Reg. at 13,278.

URANIUM ENRICHMENT FACILITY: DESIGN CRITERIA
(PERFORMANCE-BASED SAFEGUARDS STANDARDS)

The Commission’s design criteria for the contemplated enrichment facility
did not include a performance-based safeguards standard directed at common
defense and security.

URANIUM ENRICHMENT FACILITY: SAFEGUARDS
(10 C.F.R. §74.33)

The need for safeguards against unauthorized activities at uranium enrichment
facilities was addressed primarily through creation of a new section 74.33 in
NRC'’s existing material control and accounting regulations.

URANIUM ENRICHMENT FACILITY: MC&A SYSTEM
(10 CF.R. §74.33)

The new section 74.33 of 10 C.F.R. includes as a performance-based re-
quirement that each uranium enrichment licensee must establish, implement,
and maintain an NRC-approved material control and accounting system.
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URANIUM ENRICHMENT FACILITY: MC&A OBJECTIVES
(PHYSICAL SECURITY REQUIREMENTS)

Specific requirements for the use of physical security measures in achieving
material control and accounting objectives is unnecessary; physical security
measures may be included in an applicant’s program, but the applicant is free to
develop its program in any manner as long as it meets the general performance
objectives.

MEMORANDUM AND ORDER

Before us are issues related to the criteria that will govern the decision
by the Nuclear Regulatory Commission (“NRC” or “Commission”) whether to
license Louisiana Energy Services, L.P. (“LES” or “Applicant”)! to construct
and operate the Claiborne Enrichment Center in Claiborne Parish, near Homer,
Louisiana. The contemplated operation would involve the possession or use
or both of byproduct, source, and special nuclear material for the purpose of
enriching natural uranium to a maximum of 5% U-235 by the gas centrifuge
process. The LES application for an enrichment facility license is the first since
the NRC was required to consider such an application in a single, on-the-record
adjudicatory hearing. The requirement appears in new section 193 of the Atomic
Energy Act ("*Act”), enacted as an amendment to the Act by section 5 of the
Solar, Wind, Waste and Geothermal Power Production Incentives Act of 1990
(Pub. L. No. 101-575).2

I. BACKGROUND

The Commission published a notice of hearing on the LES license application
(Hearing Order) on May 21, 1991. See 56 Fed. Reg. 23,310, In the Hearing
Order the Commission referenced relevant, codified NRC regulations that would
be applicable to the licensing decision and, in the absence of a final rule
specifically addressed to licensing enrichment facilities, set forth as Part III

TLES is a Limited partnership whose general pastners are Urenco Investments, Inc. (a subsidiary of Urenco, Lid.);
Claibome Rucls, L.P. (a subsidiary of Fluor Daniel, Inc.); Claiborne Energy Services, Inc. (a subsidiary of Duke
Power Company); and Graystone Corporation (s subsidiary of Northern States Power Company). In addition,
there are seven limited partners.

25ee 42 US.C. § 243(b).

3 1990 lhe Commission :oughz comment on a proposed rule that was to establish new performance-based

1 and (MC&A) requirements that would be applicable to uranium enrichment facility
licensees who produce ngmﬁcmt quantities of special nuclear material (SNM) of low strategic significance and
to applicants to construct and operate enrichment facilitics. See 55 Fed. Reg. 51,726 (1990). Advance notice
of proposed rulemaking on regulation of uranium enrichment had been given in carly 1988 (see 53 Fed. Reg.
13,276), but the rulemaking was never initiated. S5 Fed. Reg. at 51,726, col. 2.
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of the Hearing Order special standards by which LES’s application would be
judged and instructions for the hearing. An opportunity was offered for admitted
hearing participants to petition directly to the Commission for reconsideration
of any of Part III’s provisions.

LES and the NRC Staff are parties to the hearing. The Atomic Safety and Li-
censing Board (Licensing Board) established to conduct the LES hearing admit-
ted a sole intervenor to the proceeding, Citizens Against Nuclear Trash (CANT).
CANT is an environmental organization whose membership is comprised mostly
of residents of Claiborne Parish.* The State of Louisiana, Department of En-
vironmental Quality, participates as an interested state agency. See 10 C.F.R.
§2.715(c).

The Commission’s unusual involvement at this early stage of a proceeding
responds to both LES and CANT who each sought reconsideration of the Hearing
Order. LES specifies one objection to the Part III provisions and seeks leave to
object late to a provision of Part IV. CANT asks for changes in three separate
respects. We address Applicant’s and CANT’s objections in turn along with
Staff’s responses to those objections. Neither LES nor CANT commented on
each other’s objections.

II. LES’S REQUEST FOR RECONSIDERATION

A. Provision (from Part IIT) at Issue: Paragraph 6, establishing terms
Jor compliance with requirement for liability insurance

Section 193 of the Act requires that “as a condition of the issuance”
of a uranium enrichment facility license, the licensee “have and maintain
liability insurance of such type and in such amounts as the Commission judges
appropriate to cover liability claims. . . .” Section 193(d)(1). In Part III, {6,
of the Hearing Order, the Commission acknowledged this liability insurance
requirement as a licensing standard for LES. The Commission declined then to
determine the precise terms or amount of the policy but noted that “10 CFR
140.15, 140.16, and 140.17 provide adequate guidance as to proof of financial
protection (insurance). . . .» 56 Fed. Reg. 23,312 (emphasis added). The
Commission also referenced Appendix A of Part 140 for the availability of
“models” for form, content, and coverage of such liability insurance. The burden
of establishing the amount needed was left to LES “in the first instance,” the
amount to be justified “in terms of a rcasonable evaluation of the risks required
to be covered” by Pub. L. No. 101-575, but in any case the amount need be no
greater than the maximum amount available from commercial insurers.

4 See this docket, LBP-91-41, 34 NRC 332, 333, 360 (1991).
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Objection and Requested Relief

LES asks that we reconsider our use of the term “financial protection” and
that the term should be replaced in the cited sections of Part 140 by the term
“liability insurance.” LES maintains that this should be done because the term
“financial protection” is used in the context of the Price-Anderson Act and Pub.
L. No, 101-575 precluded the application of section 170 (Price-Anderson) to
uranjum enrichment facilities. As a final paragraph, LES states:

Further, the aspects of Part 140 dealing with the Price-Anderson Act, specifically, secondary
financial protection and waiver of defenses, should not be applied.

Staff’s Response

The NRC Staff opposed the reconsideration, arguing that NRC’s codified
regulations implementing Price-Anderson requirecments were ‘“cited only as
providing ‘guidance’ as to proof of insurance and ‘models’ for the form,
content and coverage of such insurance. . . .” The Staff concluded that the
Commission’s framework for evaluating LES's compliance with the liability
insurance requircments was a rcasonable one, fully consistent with recent
enactments. Staff's Response, dated August 12, 1990.

Commission Decision

The Staff’s response is squarely on target, and we need not repeat it. No
reading of {6 — no matter how contrived — can raise a serious question of
applying a requirement for financial protection from public liability different
from or beyond the liability insurance required by Congress in Pub. L. No.
101-575.5 Moreover, we are unable to discern the slightest reason why further
assurance is sought or needed that Price-Anderson requirements will not be
applied to LES's enrichment facility; Congress has so dictated. See Act,
§193(e). The Commission cannot ignore such a congressional command and
has evidenced no inclination or intent to do so. We find no need to amend our
hearing notice.

Reconsideration on this basis is denied.

3 “Financial protection” is defined in Part 140 as the “ability to respond in damages for public liability and to
mect the cost of investigating and defending clzims and seutling suits for such damages.” 10 CF.R, § 140.3(d).
Section 140.14(a)(1) lists a policy of liability insurance from private sources as a means of providing primary
financisl protection. Related sections cited in Part IIT discuss the adequacy of proof of such liability insurance,
See section 140.15, ef seq.
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B. Provision (from Part IV) at Issue: Applying Part 140 of the NRC
rules (codified in Title 10) to the hearing by including Part 140 in a
list of regulations to be applied “according to their terms”

LES’s Objection and Requested Relief

Following shortly upon Staff’s August 12 response, LES moved for leave to
file to replace an incorrect caption and to supplement its motion for reconsider-
ation. This time, LES challenged Part IV of the Federal Register notice where
Part 140 was included among NRC regulations that would be applied *“according
to their terms.”

Staff’s Response

Staff noted that LES failed to explain why this additional objection could not
have been raised in LES'’s original motion, but on the substance found that the
supplemental argument did not change the Staff’s position — “i.e., there is no
dispute that Congress specifically excluded uranium enrichment facilities from
Price-Anderson Act applicability.” Staff’s Response, dated September 6, 1991,
at 2-3,

Commission Decision

The Commission accepts LES’s additional filing. We believe that the hearing
notice erred in a minor respect in including existing Part 140° among the
regulations that applied by their terms. Only the sections of existing Part
140 designated in Part III of the Hearing Order are applicable and then only
by the terms of the Hearing Order, i.e., as guidance or models. Thus, the
reconsideration is granted, and the Commission clanﬁes that existing Part 140
is not applicable by its terms.

6 Note that the Commission currently is engaged in rulemaking concerning the licensing of uranium enrichment
facilities to reflect changes made to the Atomic Energy Act by the Solar, Wind, Waste and Geothermal Power
Production Incentives Act of 1990, See Notice of Proposed Rulemaking — Uranium Enrichment Regulations, 56
Fed. Reg. 46,739 (Sept. 16, 1991). That rulemaking includes proposed modifications to 10 C.F.R. Part 140 to
address the “financial protection required of uranium enrichment facility licensees pursuant to section 193 of the
Atomic Energy Actof 1954 . . . .” 56 Fed. Reg. at 46,745. The Commission has not yet made any determination
on the final rules in this arcs.
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III. CANT’S OBJECTIONS TO OUR PART III PROVISIONS

A. Provision at Issue: Unnumbered paragraph, authorizing motions
for reconsideration of the standards for this hearing set forth by the
Hearing Order '

CANT’s Objection and Requested Relief

CANT objects to the use of the term “reconsideration” and maintains that
the standards set forth for the hearing must receive impartial and thorough
consideration and that the Commission must respond to all comments with
reasoned justification for its position.

Staff’s Response

The Staff asserts that no reconsideration of the use of the term *“reconsider-
ation” is warranted.

Commission Decision

As the Staff noted, CANT’s objection raises solely a semantic problem;
the nature of the reconsideration offered by the Commission is sufficient to
meet CANT’s objection and the Commission’s obligations.” It has long been
established that the Commission may proceed by rulemaking or adjudication.
See SEC v. Chenery Corp., 318 U.S. 80 (1942). See also-Pub. L. No. 101-
575, § 5(b). Because the standards set forth in Part III to govern the instant
adjudication had not been established by rulemaking, the Commission provided
opportunity for parties to challenge them by secking reconsideration; however,
the status of an unchallenged standard would not be simply that of a proposed
standard, as CANT’s formulation would suggest. An unchallenged standard
would, without more, be fully applicable to the matter being heard. As to the
standards challenged, it should have been evident from the terms of the Hearing
Order, which required among other things that petitions for reconsideration
“must contain all technical or other arguments to support the petition” and
allowed response by the partics, that the Commission intended to initiate a
process in which each objection would be fully considered de novo and the
parties provided with the Commission’s reasoned decision. In any event, as
demonstrated by this Order, that is the process being followed, and CANT is

7 Our rules attach no special significance to the term “reconsideration™ used in the present context. Cf. 10 C.F.R.
§2.771 (petitions for ideration of a final decision)
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receiving the process it perceives as its due regardless of the nomenclature.
Thus, we conclude that no modification of our Hearing Order is warranted.

B. Provision at Issue: Paragraph 3, adopting criteria from
NUREG-1391 (entitled “Chemical Toxicity of Uranium Hexafluoride
Compared to Acute Effects of Radiation”) for purposes of siting
and design of the facility against accidental atmospheric releases of
uranium hexafluoride®

CANT’s Objection and Requested Relief

CANT objects to the Commission’s proposed siting criteria as too lax to
protect public health adequately. In support of that objection, CANT incorpo-
rates by reference its Contention (G) and the affidavit supporting Contention
(G) which in turn rely on statements in EPA’s comments on the Commission’s
Advance Notice of Proposed Rulemaking which was published at 53 Fed. Reg.
13,726 (1988). EPA commented that the NRC’s specified limits “may not ad-
equately protect the public from exposure to hydrogen fluoride (HF).” Letter
from Robert E. Sanderson, EPA to NRC, July 22, 1988. CANT affirmatively
seeks imposition of a boundary limit of 2.5 mg/m? for 15 minutes or its effective
equivalent,

Position of the Staff

Reconsideration was opposed by the Staff based on its demonstration by
affidavit that CANT’s reliance on the EPA letter is misplaced. Staff’s thesis
was that EPA’s conclusion was faulty because EPA had relied on an incorrectly
published formula stated in the work of another organization (corrected in later
publication) and on only part of a definition included in a different work.

Commission Decision

The Commission established plant boundary limits that were intended to be
generally equivalent to the Commission’s reactor siting criteria published at 10
C.ER. Part 100, i.c., the limits were intended to be quantities or concentration
values that produced a level of adverse health effects generally equivalent to
the adverse health effects that are associated with the dose guideline values

3 The criterion applies the following limitations to the boundary of the site under control of the applicant: A
limiting intake of 10 milligrams of uranium in soluble form, and 2 limiting exposure to hydrogen fluoride at a
concentration of 25 milligrams per cubic meter of air for 30 mimutes. For exposure times (l)othcrlhmBOminmuj
the hnnnn&concummm (C) of hydrogen fluoride in air shall be calculated using the equation C = 25 mg/m
(30 min/r)".
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in Part 100. We believe that Dr. Maguire’s affidavit, submitted by the Staff,
considered in conjunction with the rationale for NRC’s specified limits in
NUREG-1391 amply rebuts CANT's arguments. It bears emphasis that the
objective is equivalency to Part 100; it was never the intent to set levels below
which no adverse effects would occur from HF.

The Commission’s standard is appropriate in that it approximates or is
stricter than the standard adopted by the Commission in its previous Part 100
rulemaking: as discussed in NUREG-1391, the significant health effects from
exposure at the Part 100 guideline values are in excess of those that might be
expected from exposures at the chosen HF values. For the foregoing reasons,
we decline to consider the issue further.

C. Provision at Issue: Paragraph 2, applying the draft “General
Design Criteria” for uranium enrichment published in the Advanced
Notice of Proposed Rulemaking noticed on April 22, 1988 (see 53
Fed. Reg. 13,276)

CANT’s Objection and Requested Relief

CANT complains of the lack of performance objectives addressed to safe-
guarding nuclear materials in the design objectives made applicable by 2.
CANT proposes that we incorporate the following design criterion:

The design of a uranium enrichment facility, including hardware, shall be conducive to
implementation of effective advanced national and intemational safeguards techniques and
procedures.

CANT also asks that we consider in establishing nuclear safeguard performance
criteria the issues raised in four CANT contentions, (L) through (O). We read
that as a request to establish licensing standards to ensure effective monitoring
by the International Atomic Energy Agency (IAEA) that would require (1) online
enrichment monitoring for all cascades at the plant and inner diameters of all
process pipes measuring at least 110 mm; (2) effective monitoring of sampling
ports, process valves, and flanges; and (3) transparent walls around small cells
of centrifuges.

Staff’s Position

Here as well, the Staff opposes reconsideration. Staff’s first reason is
that any lack of material control and accounting (MC&A) requircments has
been addressed by issuance of the Commission’s final rule, published October
31, 1991 (56 Fed. Reg. 55,991) which established MC&A requirements for
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enrichment facilities.? In addition, Staff argues, the Commission’s statement
of considerations on the final rule resolved that NRC requirements need not
encompass as a design criterion the assurance that rcady access is available
to TIAEA inspectors. Staff also argued that an aspect of the detailed criterion
proposed that would establish a prohibition against opaque cell walls for
centrifuges would be technically irrelevant because the LES design does not
appear to contemplate such walls, Staff’s Response at 9-10.

Commission Decision

The General Design Criteria from our 1988 Advance Notice of Proposed
Rulemaking were made applicable to this proceeding by the Commission in
the Hearing Order. In so doing, we chose the approach of performance-based
standards. Those standards established “principal design criteria which are
commensurate with their safety function.” 53 Fed. Reg. at 13,278, Since the
rules were linked to “safety” considerations as distinct from “common defense
and security” considerations,!® the criteria did not include a performance-based
safeguards standard directed at common defense and security goals such as those
to be achieved by the IAEA safeguards regime. This possible gap was addressed
by the Commission’s Notice of Proposed Rulemaking on MC&A requirements
for uranium enrichment facilitics. 55 Fed. Reg. at 51,726. Part IV of the
Hearing Order (56 Fed, Reg. at 23,313) made the proposed rules for 10 CF.R.
Part 74 relating to MC&A (see 55 Fed. Reg. 51,730, et seq.) applicable to this
proceeding and anticipated conformance to the final rules when issued, noting
that if there were not final rules at the conclusion of this proceeding, any license
granted LES would be appropriately conformed to final rules on their issuance.
The Commission also noted the applicability of already codified regulations on
physical security and information control.

In issuing its final rule on MC&A requirements for uranjum enrichment
facilities (see 56 Fed. Reg. 55,991 (Oct. 31, 1991)), the Commission explained
that the need for safeguards against unauthorized activities was addressed
“primarily through creation of a new §74.33 in NRC’s existing material control
and accounting regulations.” Id. The final rule replaced the proposed rule and
became applicable to this procecding, and lest there be any doubt, by this Order

9 CANT"s reconsidenation roquest reflected that CANT was well awarc that the Commission had published a
proposed rule regarding MC&A. See 55 Fed. Reg. 51,726 (1990). Indeed, one of the individual commenters
apparently has close tics to CANT and essentially made CANT's point with respect to IAEA access in the
rulemaking.
w“Safd.y” in our parlance refers to protection of public health and safety from the design, construction, and
operation of the plant; the protection of the common defense and security of the United States relates to such
matters as protection of classified information and against international diversion of materials from peaceful and
non-explosive uses.
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we amend our Hearing Order accordingly. The final rule resolves CANT’s
issue; the Commission explained its choice of performance-based rather than
prescriptive standards in establishing safeguards-directed performance standards
in the new section 74.33.

The new section 74.33 includes as a performance-based requirement that
cach uranium enrichment licensee must establish, implement, and maintain an
NRC-approved MC&A system. That system must, among other things, protect
against production of uranium enriched to 10% or more of U-235 and any
unauthorized production of uranium of low strategic significance, and in the
unlikely event that protection is thwarted, must be able to detect the consequent
unauthorized production. 10 CFR. §74.33(2) and (3). The Commission
concluded that specific requirements for the use of physical security measures in
achieving MC&A objectives were unnecessary. Physical security measures may
be included by an applicant in its MC&A program, but the applicant is free to
develop its program in any manner as long as it meets the general performance
objectives and has the system features and capabilities specified.

CANT’s remaining suggested standards appear to be prescriptive and oriented
toward the physical construction of the facility, whereas the Commission has
made a reasoned policy choice in the rulemaking to regulate by performance-
based standards for MC&A programs. Licensees may, of course, choose or
need to employ the CANT-suggested means to achieve an appropriate level of
safeguards; however, those means are not necessarily the exclusive solutions
to meeting the Commission’s performance requirements. Indeed, in some
cases those means may be irrelevant because of the design chosen for the
facility. Finally, we note that CANT has withdrawn its objection to the lack
of a requirement that centrifuge cell walls be transparent. Presumably this was
because no provision was apparent that opaque walls were intended. See, e.g.,
Staff’s Response at 10.
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In light of the foregoing, the hearing should proceed as directed, substituting
the final rule on MC&A for the proposed rule and applying existing Part 140
solely as guidance. All other requests for reconsideration are denied.

It is so ORDERED.

For the Commission!!

SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, Maryland
this Sth day of March 1992,

11 Commissioner Remick was not present for the affirmation of this Order; if he had been present, he would have
spproved it.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Adminlistrative Judges:

Robert M. Lazo, Chairman

Jerry R. Kiline

Peter S. Lam
In the Matter of Docket Nos. 50-528-OLA-3
50-529-OLA-3
50-530-OLA-3

(ASLBP No. 92-654-01-OLA-3)
(Automatic Closure

Interlock for Shutdown
Cooling Valves)

ARIZONA PUBLIC SERVICE
COMPANY, et al.
(Palo Verde Nuclear Generating
Station Units 1, 2, and 3) March 4, 1992

RULES OF PRACTICE: INTERVENTION

The Atomic Energy Act does not confer the automatic right of intervention
upon anyone. The Commission may condition the exercise of that right upon
the meeting of reasonable procedural requirements.

RULES OF PRACTICE: INTERVENTION

Prior to the first prehearing conference, the petitioner must file a supplement
to his or her petition to intervene which sets forth the contentions the petitioner
seeks to have litigated and the basis for each contention. 10 C.F.R. §2.714,
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RULES OF PRACTICE: DISMISSAL OF PARTIES

LICENSING BOARDS: AUTHORITY TO REGULATE
PROCEEDINGS

Pursuant to 10 CF.R. §2.707, the Licensing Board is empowered, on the
failure of a party to comply with any prehearing conference order to make such
orders in regard to the failure as are just.

RULES OF PRACTICE: DISMISSAL OF PARTIES (DEFAULT)

LICENSING BOARDS: AUTHORITY TO REGULATE
PROCEEDINGS

Dismissal of a party is the ultimate sanction applicable to an intervenor.
Where a party fails to carry out the responsibilities imposed by the fact of its
participation in the proceeding, such a party may be found to be in default and
the Licensing Board may make such orders in regard to the failure as are just.
10 C.F.R. §§2.707, 2.718.

MEMORANDUM AND ORDER
FINDING MITCHELL PETITIONERS IN DEFAULT
(Dlsmlssal of Proceeding)

On October 30, 1991, the NRC published in the Federal Register a notice of
application by the Arizona Public Service Co. et al. (“Licensees™) for license
amendments to the licenses for Palo Verde Nuclear Generating Station, Units
1, 2, and 3, to permit the Licensees to remove the automatic closure interlocks
for shutdown cooling valves on these units, and of an opportunity for hearing
on that application. 56 Fed. Reg. 55,940, 55,942 (Oct. 30, 1991). The notice
provided that petitions for leave to intervene with respect to the application could
be filed by November 29, 1991, in accordance with 10 C.FR. §2.714; that the
petition should specifically explain why intervention should be permitted, with
particular reference to, inter alia, the nature of petitioner’s right to intervene
under the Atomic Energy Act, as amended; and that the petition should identify
the specific aspects of the subject matter of the proceeding as to which petitioner
wishes to intervene. 56 Fed. Reg. at 55,941.

Allan L. Mitchell and Linda E. Mitchell (“Petitioners™) filed a petition
("Petition™) to intervene on November 25, 1991. Licensees and the NRC Staff
have opposed the Mitchell’s petition.

The Atomic Safety and Licensing Board (“Board”) issued a “Notice of Pre-
hearing Conference and Order Scheduling Filing of Pleadings”™ on January 2,
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1992 (“Order™). 57 Fed. Reg. 938 (Jan. 9, 1992). In this Order, the Board
required that “petitioners . . . shall file no later than January 27, 1992 a Sup-
plemental Petition which must include a list of the contentions which petitioners
seek to have litigated in the hearing and which satisfy the requirements of para-
graph (b)(2) of §2.714 of the Commission’s Rules of Practice.” Order at 2.
Additionally, the pleadings were *“to be in the hands of the Licensing Board and
other parties on the due date.” /d. at 3.

On January 27, 1992, the Mitchell Petitioners filed a Notice with the
Licensing Board and the other parties stating that they do not intend to comply
with the Board’s order to submit proposed contentions and moved “to voluntarily
dismiss these proceedings.” Licensees and NRC Staff do not object to dismissal
of this proceeding.

The deliberate decision by the Mitchell Petitioners not to comply with the
Licensing Board's Prchearing Order of January 2, 1992, places them in default
in this proceeding. Accordingly, pursuant to the provisions of 10 C.F.R. §2.707,
the Petition for Leave to Intervene and Request for Hearing, filed by Allan L.
Mitchell and Linda E. Mitchell on November 25, 1991, is hereby denied and
the Mitchell Petitioners are dismissed from this proceeding, with prejudice.

There being no other matters outstanding, this licensing proceeding is hercby
terminated.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Robert M. Lazo, Chairman
ADMINISTRATIVE JUDGE

Issued at Bethesda, Maryland,
this 4th day of March 1992.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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Marshall E. Miller, Chairman
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030-08335
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90-598-01-OM-2)

SAFETY LIGHT CORPORATION,
et al.
(Bloomsburg Site Decontamination) March 16, 1992

ORDER

(Ruling on Licensees’ Motion to Compel
Deposition Discovery from the NRC Staff)

On January 31, 1992, USR Industries, Inc., and Safety Light Corporation
filed a Motion to Compel Deposition Discovery from the NRC Staff. The NRC
Staff on February 18, 1992, filed its Answer in Opposition to Licensees’ Motion
to Compel Deposition Discovery. At the end of its Answer, the NRC Staff
included a request for the entry of a protective order precluding the taking of
the requested depositions (Staff Answer at 12).

On February 24, 1992, the Licensees (USR Industries) and Safety Light
Corporation filed a Motion for Leave to File a Reply in Support of Motion to
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Compel Deposition Discovery. That motion and the proposed reply attached to
it were specifically directed only to the NRC Stafi’s Motion for a Protective
Order contained in its filing dated February 18, 1992. The Licensees’ Motion
for Leave to File a Reply is hereby granted, and the tendered Reply in Support of
Motion to Compel Deposition Discovery is received and filed instanter insofar
as it pertains to the Staff’s request for a protective order.

At a conference between counsel and the Licensing Board on January 7,
1992, the parties agreed to the following issues for the evidentiary hearing to
be held in these proceedings:

1. Does the NRC have jurisdiction over USR Industries and USR subsidiaries (rec-
ognizing that the Staff has pending before the Nuclear Regulatory Commission an
appeal at this present time with regard to this issue)?

2. Was there adequate basis in 1989 for making either or both of the 1989 orders
immediately effective?

3. Should the Staff’s orders of March and August 1989 be sustained, denied or
modified as appropriate?

January 9, 1992 Licensing Board Order (unpublished) at 1-2.

The Licensees have requested the discovery depositions of three individuals,
one identified by name (Kevin Null, an employee of NRC Region III) and two
others identified under the following categories:

An NRC Staff official who prepared or has specific knowledge of the Policy and Processing
for Material Licensing Applications Involving Change of Ownership, dated February 11,
1986

An NRC Staff official who prepared or has specific knowledge of the basis for the statements
in SECY-91-096 and SECY-91-334 related to “the lack of clear standards for unrestricted
release of residual radioactivity” (SECY-91-096 at 4) and “existing NRC regulations do not
contain generally applicable and definitive decontamination criteria™ (SECY-91-334 at 8).

Under the provisions of 10 C.F.R. §2.720(h)(2)(i), where discovery is sought
from the NRC Staff, it is required to “make available one or more witnesses
designated by the Executive Director for Operations for oral examinations at the
hearing or on deposition regarding any matter, not privileged, which is relevant
to the issues in the proceeding.” The Staff correctly points out the relevancy
requirement of this provision, but then cites the Federal Rules of Evidence (Rule
401) as the sole criterion for determining what is relevant in the pending motion
to compel discovery. We have always held that a more liberal definition of
relevance may be used in the context of discovery. Such information need not

IThe Staff stated in its Answer, at page 8, footnote 10, that the “correct title of this document is ‘Policy and
Guidance Directive FC 86-2; Processing Material License Applications Involving Change of Ownership.*”
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be admissible per se, as would be the case at trial. It is sufficient if the requested
discovery could reasonably lead to obtaining evidence that would be admissible
at the future evidentiary hearing on this proceeding.

I. DEPOSITION OF KEVIN HULL

The Staff has not objected to the depositions of John D. Kinneman or Francis
Costello. Until they have been deposed, the Licensees can make no real showing
whether or not the deposition of Kevin Null is needed upon a showing of “ex-
ceptional circumstances™ as required by 10 C.F.R. § 2.720(f)(2)(i). Accordingly,
the Licensees should first depose John D. Kinneman and Francis Costello. If
thereafter the Licensees still wish to make a case for compelling the deposition
of Kevin Null, they may do so.

II. DEPOSITION OF A STAFF WITNESS REGARDING
STAFF GUIDANCE OF FEBRUARY 11, 1986

Here the Licensees have not asked for the deposition of a named individual
and hence need not make the difficult threshold showing required by section
2.720(h)(2)(i). As we have noted supra, the standard for compelling discovery
is much less stringent than that for the admissibility of evidence, and need only
involve information that might lead to admissible evidence. Accordingly, we
direct the Staff to supply for deposition discovery some individual familiar with
the issuance of the guide.

III. DEPOSITION OF A STAFF WITNESS
FAMILIAR WITH EXISTENCE OR LACK OF
DECONTAMINATION CRITERIA

Here also there is no request for named witnesses. The Staff has offered
other witnesses who may be questioned upon this matter. We note that the
Staff in issuing its recent orders denying renewal of licenses has now set forth
specific decontamination criteria for this specific site. However, the Licensees
have always contended that there is a significant difference between the required
decontamination of a manufacturing site utilizing licensed nuclear materials, and
the cleanup required after the termination of licensed operations. We express
no view on this situation. However, if the deposition of some witnesses on this
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point shows a clear need for additional depositions, the Licensees may renew
the request. The NRC Staff’s Motion for a Protective Order is denied.
IT IS SO ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Marshall E. Miller, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 16, 1992
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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Dr. Charles N. Kelber

In the Matter of Docket No. 50-440-OLA-3
(ASLBP No. 91-650-13-OLA-3)

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
(Perry Nuclear Power Plant,
Unit 1) March 18, 1992

In this Memorandum and Order, the Licensing Board finds that the petitioners
lack standing to intervene in this operating license amendment proceeding and,
therefore, it denies the petitioners® intervention petition.

RULES OF PRACTICE: STANDING TO INTERVENE

The Commission long ago held that “contemporaneous judicial concepts of
standing™ are to be used in determining whether a petitioner has alleged a
sufficient “interest” within the meaning of section 189(a) of the Atomic Energy
Act and the agency’s regulations to intervene as a matter of right in an NRC
licensing proceeding. Portland General Electric Co. (Pebble Springs Nuclear
Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14 (1976).
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RULES OF PRACTICE: STANDING TO INTERVENE

To establish standing, a petitioner must demonstrate an injury in fact from the
action involved and an interest arguably within the zone of interests protected by
the statutory provisions governing the proceeding. See Florida Power & Light
Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325,
329 (1989); Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit
1), CLI1-83-25, 18 NRC 327, 332 (1983).

RULES OF PRACTICE: STANDING TO INTERVENE

The same in injury in fact and zone of interest requirements must be met
regardless of whether the petitioner is an individual or an organization seeking
to intervene in its own right. Florida Power & Light Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), ALAB-952, 33 NRC 521, 529 (1991).

RULES OF PRACTICE: STANDING TO INTERVENE

When an organization seeks to intervene as the authorized representative
of one of its members, the standing of the organizational petitioner is, inter
alia, dependent upon that individual member having standing in his own right.
Turkey Point, 33 NRC at 530-31. See also Hunt v. Washington Apple Advertising
Comm'n, 432 U.S. 333, 34243 (1977).

RULES OF PRACTICE: STANDING TO INTERVENE

Current judicial standing doctrine holds that the injury in fact requirement
has three components: injury, cause, and remedial benefit. See Valley Forge
Christian College v. Americans United for Separation of Church and State, 454
U.S. 464, 472 (1982).

RULES OF PRACTICE: STANDING TO INTERVENE

To meet the injury in fact test in proceedings other than those for construc-
tion permits and operating licenses, injury to individuals living in reasonable
proximity to a plant must be based upon a showing of “a clear potential for
offsite consequences” resulting from the challenged action. St. Lucie, 30 NRC
at 329,
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RULES OF PRACTICE: STANDING TO INTERVENE

Standing cannot be properly predicated upon the denial of a purported
procedural right that is uncoupled from any injury caused by the substance of
the challenged license amendment. See United Transp. Union v. ICC, 891 F.2d
908, 918 (D.C. Cir. 1989), cert. denied, 110 S. Ct. 3271 (1990).

MEMORANDUM AND ORDER

(Ruling on Intervention Petition)

This matter is before us to determine whether the petitioners, Ohio Citizens
for Responsible Energy, Inc. (OCRE) and Susan L. Hiatt, have standing to
challenge an operating license amendment sought by the applicants, Cleveland
Electric Iluminating Company, et al., for their Perry Nuclear Power Plant located
on the shores of Lake Erie in Lake County, Ohio. The amendment removes
the reactor vessel material surveillance program withdrawal schedule from the
plant’s technical specifications and relocates it in the updated safety analysis
report for the facility. For the reasons that follow, we find that the petitioners
lack standing to intervene. Accordingly, their petition to intervene is denied.

L

A. To put the petitioners’ standing claims in the proper context, it is helpful
initially to sketch the regulatory background underlying this license amendment
proceeding. ‘

Pursuant to section 182(a) of the Atomic Energy Act,! the operating license
for a commercial nuclear power plant must include the “technical specifications™
for the facility, That section further provides that the technical specifications
include, inter alia, information on *“the specific characteristics of the facility, and
such other information as the Commission . . . deem[s] necessary . . . to find
that the [plant] . . . will provide adequate protection to the health and safety of
the public.” The Commission has implemented this statutory directive through
10 C.F.R. § 50.36. That provision states that each operating license *“will include
technical specifications . . . [to] be derived from the analyses and evaluation
included in the safety analysis report, and amendments thereto, . . . [and] such
additional technical specifications as the Commission finds appropriate.”® The

142 US.C. §2232(a) (1938).
2
310 CFR §5036(b).
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regulation then generally describes, under six category headings, the types of
items that must be included in the technical specifications, such as safety limits,
limiting safety system settings, limiting control settings, limiting conditions for
operations, surveillance requirements, and facility design features that, if altered,
would have an effect on safety.*

The Commission has recognized, however, that the lack of well-defined
criteria in the regulations for determining precisely what should be included
in a plant’s technical specifications has led licensees to be over-inclusive in
developing them. As the Commission stated in its interim policy statement on
technical specification improvements,

[tThe purpose of Technical Specifications is 1o impose those conditions or limitations
upon reactor operation necessary to obviate the possibility of an abnormal situation or event
giving risc to an immediate threat 1o the public health and safety by establishing those
conditions of operation which cannot be changed without prior Commission approval and
by identifying those features which are of controlling importance to safety. .

The Commission went on to observe that, “since [the technical specification rule
was promulgated], there has been a trend towards including in Technical Spec-
ifications not only those requirements derived from the analyses and evaluation
included in the safety analysis report but also essentially all other Commission
requirements governing the operation of nuclear power reactors.™ According
to the Commission, this trend has had the deleterious effect of increasing the
volume of technical specifications to the point where they have become unneces-
sarily burdensome, diverting the attention of licensees and plant operators from
the plant conditions most important to safety, and substantially increasing the
number of license amendment applications to make minor changes in the techni-
cal specifications — all of which “has resulted in an adverse but unquantifiable
impact on safety.””

In an effort to eliminate these negative impacts, the Commission initiated,
with the issuance of its interim policy statement, a voluntary program designed
to encourage licensees to improve their technical specifications. As a small
part of this ongoing program, the staff issued Generic Letter 91-01, providing
guidance on the preparation of a license amendment application to remove
from the technical specifications the schedule for the withdrawal of reactor
vessel material surveillance specimens.® In addition to explaining the ministerial

414, §56.36(c).
552 Fed. Reg. 3788, 3790 (1987). See generally Public Service Co. of Indiana (Marble Hill Nuclear Genenating
Station, Units 1 and 2), ALAB-530, 9 NRC 261, 273 (1979).
652 Fed. Reg. at 3789.
714,
8 Generic Letter 91-01 (Jan. 4, 1991).
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function of the surveillance capsule withdrawal schedule and its relationship
to other surveillance requirements designed to protect against reactor vessel
embrittlement, the staff guidance letter states that the Commission’s regulations
already require that a licensee obtain NRC approval for any changes to the
withdrawal schedule.® This, the staff maintains, makes it duplicative to retain
regulatory control over the schedule through the license amendment process.
Finally, the staff guidance letter directs that an application to effectuate this
change should include the licensee’s commitment to place the NRC-approved
version of the specimen withdrawal schedule in the next revision of the licensee’s
updated safety analysis report.

B. After the staff issued the generic letter, the applicants filed a supplement
to a pending license amendment application seeking to remove the reactor vessel
material surveillance program withdrawal schedule from the Perry technical
specifications. Thereafter, the agency published a notice of opportunity for
hearing and a proposed no significant hazards consideration determination
concerning the applicant’s request.’® In support of the staff’s no significant
hazards consideration determination,! the notice stated that the relocation
of the surveillance capsule withdrawal schedule was purely an administrative
change and hence did not (1) involve a significant increase in the probability or
consequences of a previously evaluated accident; (2) affect any previous accident
analyses; or (3) change any existing margin of safety.'?

Responding to the Commission’s notice, the petitioners filed a timely petition
to intervene and request for a hearing on the capsule withdrawal schedule
portion of the operating license amendment.® The applicants and the staff
opposed the intervention petition on the ground that the petitioners lacked
standing to intervene.* We then issued an order that fixed a schedule for
filing any amended petition, provided the petitioners with the opportunity to
address the arguments of the applicants and the staff, and requested that the
petitioners explain why several standing cases we cited were not persuasive in
the circumstances presented.!® The petitioners filed an “amended” intervention
petition in which they addressed the arguments of the applicants and the staff and

9 See 10 CF.R. Pant 50, Appendix H, §11.B3.
1056 Fed, Reg. 33,950, 33,961 (1991). See generally 42 U.S.C. §2239(2)(2)XA)-(B) (1988); 10 CFR. §50.91.
Y see generally 10 CER, §5092(c).
1263 Fed. Reg. st 33,962.
13 petition for Leave to Intervene and Request for & Hearing (Aug. 23, 1991) [hereinafier Petition).
141 scensees® Answer to Petition for Leave to Intervene and Roquest for Hearing (Sept. 6, 1991); NRC Staff
Answer to Petition for Leave to Intervene (Sept. 12, 1991).
13 Order (Oct. 28, 1991) (unpublished).
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the cases we cited, but made no substantive changes in their standing claims.!®
Finally, the applicants and the staff filed replies to the petitioners” filing."?

The intervention petition asserts that petitioner OCRE is a nonprofit Ohio
corporation whose purpose is to engage in reactor safety research and advocacy
with the goal of advancing the use of the highest standards of safety for nuclear
plants. The petition recites that some of OCRE’s members live and own property
within fifieen miles of the Perry plant and that one member, Susan L. Hiatt, has
authorized OCRE to represent her interests in the proceeding. Attached to the
petition is the affidavit of Ms. Hiatt stating that she is a member and officer of
OCRE who resides about thirteen miles from the Perry facility. The affidavit
states that, in addition to appearing pro se, Ms, Hiatt has authorized OCRE
to represent her interests in this amendment proceeding and, in turn, OCRE
has empowered her, as an officer of the organization, to represent it before the
agency. With respect to petitioner Hiatt, the petition reiterates that she lives and
owns property within fifteen miles of the Perry plant. The petition then states
that

Petitioners have a definite interest in the preservation of their lives, their physical health,
their livelihoods, the value of their property, a safe and healthy natural environment, and
the cultural, historical, and economic resources of Northeast Ohio. Petitioners also have
an interest in preserving their legal rights to meaningful participation in matters affecting
the operation of the Perry Nuclear Power Plant which may impact these above-mentioned
intcrests.1®

After setting forth the petitioners’ purported interests, the petition states that
the “Petitioners agree with the Licensee and NRC Staff that this portion of
the proposed amendment is purely an administrative matter which involves no
significant hazards considerations.”?® The petition then claims that the petitioners
wish only to raise a single legal issue, i.e., the challenged amendment violates
section 189(a) of the Atomic Energy Aci® by depriving the public of the right
to notice and an opportunity for a hearing on any changes to the withdrawal
schedule. According to the petition, the withdrawal schedule traditionally has
been part of the applicants’ technical specifications and hence the Perry operating
license so that, pursuant to section 189(a), changes to the schedule can be made
only after public notice and an opportunity for a hearing. The petitioners next
argue that under the challenged amendment the licensees henceforth will be able

16 pesitioners® Amended Petition for Leave to Intervene (Nov. 22, 1991).

7L icensees® Response to Amended Prtition for Leave to Intervene (Dec. 17, 1991); NRC Staff Response o
Amended Petition (Dec. 17, 1991).

18 perition at 2-4.

Y14 us.

2042 US.C. §2239(a) (1988).
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to make de facto license amendments to the withdrawal schedule, without any
notice or hearing, in violation of their rights under section 189(a).2!

H.

A. Pamroting the language of section 189(a) of the Atomic Energy Act, the
Commission’s regulations provide that “[a]ny person whose interest may be
affected by a proceeding” may seek to intervene by filing a petition.? The regu-
lations further provide that the petition shall “set forth with particularity the in-
terest of the petitioner in the proceeding [and] how that interest may be affected
by the results of the proceeding, including the reasons why petitioner should
be permitted to intervene.”? The Commission long ago held that “contempo-
raneous judicial concepts of standing™ are to be used in determining whether
a petitioner has alleged a sufficient “interest” within the meaning of section
189(a) and the agency’s regulations to intervene as a matter of right in an NRC
licensing proceeding.®* According to the Commission, those familiar standing
principles require that a petitioner demonstrate an injury in fact from the action
involved and an interest arguably within the zone of interests protected by the
statutory provisions governing the proceeding.®® The same showing is required
regardless of whether the petitioner is an individual or an organization seeking
to intervene in its own right¢ Additionally, when an organization seeks to inter-
vene as the authorized representative of one of its members, the standing of the
organizational petitioner is, infer alia, dependent upon that individual member
having standing in his own right.?

As the Supreme Court has recognized, “[gleneralizations about standing to
sue are largely worthless as such.”® It nevertheless is current judicial standing
doctrine that the injury in fact requirement has three components:  injury, cause,
and remedial benefit. As articulated by the Supreme Court,

2! pesition at 6-10.
210 CFR. §2.714()(1).
B4 §2.714(X2).
2 porttand General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14
1976).
Id; se¢ Florida Power & Light Co. (St. Licie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325,
329 (1989)%; Metropolitan Edison Co. (Three Mile Island Nudléar Station, Unit 1), CLI-83-25, 18 NRC 327, 332
1983).
Florida Power & Light Co. (Turkey Point Nudcar Genenating Plant, Units 3 and 4), ALAB-952, 33 NRC 521,
529 (1991); see TMI, 18 NRC at 332.
T’ﬂmﬁq Point, 33 NRC at 530-31. See also Hunt v. Washington Apple Advertising Comm’n, 432 U.S. 133,
34243 (1977).
28 pesociation of Data Processing Serv. Orgs. v. Camp, 397 USS. 150, 151 (1970).
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the party who invokes the court’s authority [must] “show that he personally has suffered some
actual or threatened injury as a result of the putatively illegal conduct of the defendant,”
Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 99 (1979), and that the injury
“fairly can be traced to the challenged action™ and “is likely to be redressed by a favorable
decision,” Simon v. Eastern Kentucky Welfare Rights Org., 426 U.S. 26, 38 (1976).2°

Although variously described, the asserted injury must be “distinct and
palpable™® and “particular [and] concrete,”! as opposed to being * ‘conjectural
. « « [} hypothetical,””® or “abstract.”*® The injury need not already have
occurred but when future harm is asserted, it must be “(hreatened,”™* * ‘certainly
impending,' ™ and “‘real and immediate.’ "¢ Additionally, there must be a
causal nexus between the asscrted injury and the challenged action. In other
words, the alleged harm must have “resulted” in a “concretely demonstrable
way” from the claimed infractions.3 There also must be a sufficient causal
connection between the alleged harm and the requested remedy so that the
complaining party “standfs] to profit in some personal interest.”

B. Here, it is clear that the petitioners fail to satisfy the injury in fact test for
standing. This being so, we need not reach any question concerning the zone
of interest requirement. Rurther, we need address only Ms. Hiatt’s standing
claims because OCRE's standing as the representative of its member is, infer
alia, dependent upon Ms. Hiatt’s standing and, to the extent OCRE secks to
intervene as an organization in its own right, both petitioners have alleged the
same interests.3® Thus, because Ms. Hiatt has failed to establish an injury in fact,
OCRE’s claim likewise must fail.

1. Inthe intervention petition, Ms. Hiatt first asserts that she lives and owns
property within fifteen miles of the Perry facility and that she has an interest
in preserving her health, livelihood, property, and environment as well as the
cultural, historical, and economic resources of northcastern Ohio, all of which

”Vaﬂq Forge Christian College v. Americans United for Separation of Church and State, 454 U.S. 464, 472
(1982). See generally 13 C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure §3531.4-.6 (1984).
O Warth v. Seldin, 22 U.S. 490, 501 (1975).

31 United States v. Richardson, 418 USS. 166, 177 (1974).

32155 Angeles v. Lyons, 461 U.S. 95, 102 (1983).

33 Simon v. Eastern Ky. Welfare Rights Org., 426 US. at 40.

M pinda RS, v. Richard D., 410 U.5. 614, 617 (1973).

35 Babbint v. United Farm Workers Nat'l Union, 442 U.S. 289, 298 (1979) (quoting Pennsylvania v. West Virginia,
262 U.S. 553, 593 (1923)).

35105 Angeles v. Lyons, 461 U.S. at 102

3T Warth v. Seldin, 422 USS. at 504,

38 Simon v. Eastern Ky. Welfare Rights Org., 426 US. at 39,

Tt should be noted that when the requested relicf is the cessation of the putatively illegal conduct, the analysis
of the causal nexus between the alleged injury and the challenged action (ie., the “fairdy traceable™ snalysis) and
the asserted harm and the requested relief (ie., the “redressibility” analysis), is the same. See Allen v. Wright,
468 U.S. 737, 759 n.24 (1984).

Y See supra notes 26-27 and accompanying text.
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may be impacted by the operation of the plant. But petitioner’s mere interest
in these enumerated matters, without a great deal more, is woefully insufficient
to establish that she has suffered some actual or threatened injury from the
challenged license amendment. Generalized interests of the kind asserted by the
petitioner do not comprise an injury that is distinct and palpable or particular and
concrete. Rather, the petitioner’s asserted interests are abstract and conjectural
grievances that fall far short of the kind of real or threatened harm essential to
establish an injury in fact.®® As the Supreme Court has stated, “‘a mere ‘interest
in a problem,” no matter how longstanding the interest and no matter how
qualified the organization is in evaluating the problem, is not sufficient by itself
to render the organization ‘adversely affected’ or ‘aggrieved’ within the meaning
of the [Administrative Procedure Act].”# Similarly, the concerns listed by the
petitioner are inadequate to demonstrate her “interest” in this proceeding within
the meaning of the Commission’s regulations.

As previously indicated, to satisfy the injury in fact requirement, the alleged
harm to the petitioner also must have been caused by the challenged licensing
action. Yet, the amendment at issue only removes the reactor vessel material
surveillance withdrawal schedule from the Perry technical specifications and
places it in the updated safety analysis report. Ms. Hiatt concedes that the
license amendment is purely an administrative matter that involves no significant
hazards considerations. As solely an administrative change, the instant licensing
action has no effect on any of the petitioner’s asserted interests in preserving
her life, health, livelihood, property, or the environment. Hence, the essential
causal nexus between the petitioner’s alleged harm and the challenged license
amendment is missing.

Nor is the petitioner’s position enhanced by her claim that she lives within
fifteen miles of the Perry facility and that her interests, therefore, may be
impacted by matters affecting the operation of the plant. Such a speculative
claim is far too tenuous a causal link between the petitioner’s alleged injury and
the licensing action at issue to meet the injury in fact test. The Commission has
emphasized that, in proceedings other than those for construction permits and
operating licenses, injury to individuals living in reasonable proximity to a plant
must be based upon a showing of “a clear potential for offsite consequences”
resulting from the challenged action.*?> Not only has the petitioner not made any
such showing here, but her gratuitous admission in the intervention petition that
the license amendment is purely an administrative matter with no significant
hazards considerations precludes it.

405, TMI, 18 NRC at 332-33; Tirkey Point, 33 NRC at 530.
4 Sierra Club v. Morton, 405 USS. 727, 739 (1972).
425;. Lucie, 30 NRC at 329.

122



2. Ms. Hiatt’s second claim of injury is as unavailing as her first. She
asserts that she has an interest in preserving her “legal right” to meaningful
participation in matters affecting the operation of the Perry facility. This claim
of injury, however, also fails to meet the injury in fact test.

Setting aside for the moment the petitioner’s declaration that she has a legal
right to participate in NRC licensing proceedings, we note initially that the
injury claimed by Ms. Hiatt is a future one. She does not allege any actual
present harm from the license amendment. Indeed, she concedes it is merely
an administrative matter with no safety implications. Instead, the petitioner
complains that if future changes in the withdrawal schedule occur, there will be
no future license amendment proceedings so she will lose her right to participate
meaningfully in matters affecting the operation of the Perry plant.

Although a future injury can meet the injury in fact test, it must be one
that is realistically threatened and immediate.** Here, however, the petitioner’s
alleged future injury is speculative.* Before the petitioner’s alleged harm can
occur, a number of uncertain and unlikely events must take place including,
most obviously, a change in the withdrawal schedule. But Ms. Hiatt has not
asserted that future changes in the withdrawal schedule will be made or even
that such changes are likely.*s

Equally damaging to her argument, however, is the fact that the speculative
harm asserted by the petitioner is footed on an erroneous premise, Without
citing any direct authority, Ms. Hiatt declares that pursuant to section 189(a) of
the Atomic Energy Act she has a “legal right” to participate in NRC license
amendment proceedings. From this thesis, she argues that the challenged
license amendment violates that right with respect to future changes in the
specimen withdrawal schedule — changes she characterizes as de facto license
amendments made without notice and an opportunity for a hearing. Contrary
to the petitioner’s apparent belief, section 189(a) does not give the petitioner
an absolute, automatic right to intervene in NRC licensing proceedings. That
provision bestows no legal or vested right on her to participate in agency
licensing actions. As the United States Court of Appeals for the District
of Columbia Circuit recently stated, “we have long recognized that Section

4 Sn supra notes 34-36 and accompanying text,

44 See Juidice v. Vail, 430 U.S. 327, 33233 & n9 (1977) (plaintiff previously unpnsoned and fined for contempt
for ignoring deposition :ubpoem tegudmg outstanding judgment lacked standing to enjoin future enforcement of
state Yy pect of future contempt was speculative conjecture even though
judgment remained unsausﬁed) Su also Lo.t Angeles v. Lyons, 461 U.S. at 105; O’Shea v. Littleton, 414 U.S.
488, 496-97 (1974); United Transp. Union v, I1CC, 891 F.2d %08, 913-14 (D.C. Cir. 1989), cert. denied, 110 S.
Cu. 3271 (1990).

43 Additionally, the petitioner has failed to identify the chain of circumstances culminating in “offsite conse-
quences” that must be linked to those future changes before she reasonably can claim to be threatened by the
openation of the Perry facility. See supra p. 122.
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189(a) ‘does not confer the automatic right of intervention upon anyone.’ ™4
Rather, section 189(a) grants participatory rights only to those persons who first
establish, inter alia, that they have standing to intervene. Here, of course, the
petitioner has not demonstrated that she has standing so section 189(a) cannot
be used as the bootstrap to establish it.

Finally, the purported harm claimed by the petitioner fails to pass the injury in
fact test for another reason: it has no causal link to any substantive regulatory
impact. For example, the petitioner does not allege that the removal of the
withdrawal schedule from the Perry technical specifications violates 10 C.FR.
§ 50.36, the Commission’s substantive rule prescribing the matters that must be
included in a plant’s technical specifications. Rather, Ms. Hiatt claims only the
deprivation of a purported procedural right to have notice and an opportunity
to request a hearing on future changes to the withdrawal schedule. Stated
otherwise, she alleges a right to participate in a license amendment hearing
as an end in itself.¥” But standing cannot be properly predicated upon the denial
of a purported procedural right that is uncoupled from any injury caused by the
substance of the challenged license amendment. As the District of Columbia
Circuit has stated, “before we find standing in procedural injury cases, we must
ensure that there is some connection between the alleged procedural injury and
a substantive injury that would otherwise confer . . . standing. Without such a
nexus, the procedural injury doctrine could swallow [the injury in fact] standing
requirements,”?

Hlustrative of this substantive nexus principle is the same circuit’s decisions
in Capital Legal Foundation v. Commodity Credit Corp.*® There, Capital Le-

46 Union of Concerned Sciemtists v. NRC, 920 F.2d 50, 55 (D.C. Cir. 1990) (quoting BPI v. AEC, 502 F.24 424,
428 (D.C. Cir. 1974)).

Addmomlly. the petitioner argues that, if the d is granted, the only mechanism available for publu:
participation in future changes to the wuhdnwal schedule is lhrvugh 10 C.F.R. §2.206. According to the petitioner,
that provision provides neith ingful participation nor a right to judicial revicw. This argument, like the one
above, is b d on the er , albeit implicil. notion that the petitioner has a legal right, without more, to
participate in NRC li dment p iing:. As previously stated, section 189(a) of the Atomic Energy
Act grams no right to the petitioner to participate in agency proceedings for the sake of participating. Whether
Ms.l{imhnodulvemutodnumgefumchmxamlhelpemmm wn.hdnvnl schedule is irrclevant to the
determination of her standing to intervenc in this ki P ng, which must rest on a showing
that the instant amendment results in an actual or threatened injury in fact.

“2 United Transp. Union v. ICC, 891 F.2d at 918 (citation omitted).
Interestingly, in its decision, the court of appeals went on to posit an example that is closely analogous to the
situation at hand:
Consider, for example, what would happen if the ICC adopted a rule stating that any American could
intervene in an ICC proceeding to challenge any interlocking directorate between two railroads, and
then later mpuled that rule. Would every American be entitled to sue alleging that he or she suffered
& procedunl injury when the right to imtervene was revoked? Surely some showing that interlocking
directorates would be likely to injure the complainant should be required. Indeed, if a pmoedmlmm
alone suffices to confer Anticle Il standing, any American could sue any agency alleging that it is arbitrary
and capricious not to have a procedure by which they can challenge agency action.

Id a1 918-19.

49711 F.24 253 (D.C. Cir. 1983).
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gal Foundation (Capital) sought declaratory and injunctive relief against the
Commodity Credit Corporation (CCC) for offering to assume certain Polish
government debts owed to American creditors and guaranteed by the agency,
without first complying with the requirement of the CCC’s regulation that the
creditors declare the Polish debts in default. Capital, an organization involved
in monitoring agencies engaged in economic regulation, claimed that the CCC’s
violation of the default provisions in its regulations was a de facto rule amend-
ment undertaken without compliance with the notice and comment rulemaking
procedures of the Administrative Procedure Act. Capital alleged it was harmed
by the CCC’s action because it had been deprived of its procedural right to
comment on the rule change. It also conceded that it suffered no other injury
stemming from the CCC’s action. The court held that Capital lacked standing
because it was not injured by the CCC’s action.®

Capital’s injury claim directly parallels Ms. Hiatt’s claim that the challenged
license amendment harms her procedural right to notice and an opportunity
to request a hearing on future changes to the withdrawal schedule.* And like
Capital, Ms. Hiatt effectively concedes she has no other injury by admitting
the challenged amendment is purely an administrative matter with no significant
hazards considerations. Given these circumstances, the same result must obtain
here for Ms. Hiatt and OCRE which stands her stead.

C. Although the petitioners do not rely upon or even mention it in their
filings, we think it incumbent upon us to account for our divergence from
another Licensing Board’s decision in an earlier Perry license amendment
proceeding that the applicants and the staff brought to our attention.® There,
in circumstances indistinguishable from those before us, the Board found that
OCRE had standing. We decline to follow that ruling.

In the earlier proceeding, OCRE, as the representative of its member Ms.,
Hiatt, challenged a license amendment that removed the cycle-specific core op-
erating limits and other cycle-specific fuel information from the Perry technical
specifications and replaced them with an agency-approved calculation method-
ology and acceptance criteria. As in this case, OCRE conceded that the amend-
ment involved purely an administrative matter that involved no significant haz-

50711 F24 at 255-57, 259-60. See also United Transp. Union v. ICC, 891 F.2d at 918-19; Telecommunications
Research and Action Censer v. FCC, 917 F.24 585, 588 (D.C. Cir. 1990); Wilderness Society v. Griles, 824 F.24
4 19 (D.C. Gir. 1987).

SiThe pammer seeks to dmmp.\uh Capital Legal Foundation on the ground that Capital claimed injury only
top ! rights conferred upon everyone by the Administrative Procedure Act. In she argues that
ba'mmillolhembmmvenghwlhunngonhomnemdmm;xvmbyd:eAmcEnagyAalome

class of citizens living in close proximity to a muclear plant. 'l‘hepetmonex’:nmumummum. As
previously indicated, section 189(a) of the Atomic Encrgy Act does not confer upon anyone an sutomatic right
of intervention in NRC licensing procecdings. See sipra pp. 123-24. Rurther, mere residence in the vicinity of a
muclear plant is insufficient by itself 1o confer standing on a person seeking 1o intervene in an operating license
amendment proceeding. See supra p. 122,
521 BP-90-15, 31 NRC 501, 506, rek’s denied, LBP-90-25, 32 NRC 21, 24 (1990).
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ards considerations. And, as here, OCRE claimed that it was harmed because the
challenged license amendment would permit future core operating limit changes
without notice and an opportunity to request a hearing. Similarly, OCRE as-
serted that it wished to raise the single legal issue of whether the challenged
amendment violated section 189(a) of the Atomic Energy Act by depriving the
public of the right to notice and an opportunity to request a hearing on future
core operating limit changes.s

In holding that OCRE had standing, it appears the Board determined that,
because the Commission’s regulations allow the filing of a contention raising
only a legal issue, and OCRE raised such an issue, OCRE had standing to
intervene.3* Further, in its ruling denying motions for reconsideration, the Board
appears to have concluded that OCRE's injury claim was sufficient because
the challenged amendment deprived OCRE of its “legal right” to notice and
an opportunity to request a hearing on future cycle-specific parameter limits.
Additionally, the Board apparently found persuasive OCRE’s argument that if
the amendment were granted OCRE would have no effective opportunity to
confront future cycle-specific operating limit changes.*

In our view, the regulatory requirement that a petitioner must establish
standing to intervene is independent of, and unrelated to, the type of issue,
i.e., legal or factual, a petitioner seeks to raise. The requirement of 10 C.F.R.
§2.714(b)(1) that a petitioner must proffer at least onc admissible legal or
factual contention in order to obtain a hearing has nothing to do with the
separate requircment that the petitioner establish its standing, Morcover, for the
reasons already detailed herein, we conclude that section 189(a) of the Atomic
Energy Act grants no automatic hearing rights and that the lack of other avenues
for challenging the changes permitted by the amendment is irrelevant to the
determination of the petitioner’s standing.’¢ Accordingly, we do not concur with
the reasoning or the ruling of the previous Perry Board.

Order

For the foregoing reasons, we find that both petitioner Hiatt and petitioner
OCRE lack sufficient interest within the meaning of 10 CF.R. §2.714(a)(1)
to intervene in this operating license amendment proceeding. Accordingly, the
intervention petition of Ms. Hiatt and OCRE is denied.

5331 NRC at 503-05.

3414 at 506.

3532 NRC at 24.

3 See supra pp. 122, 123-24, 124 n47.
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Pursuant to 10 C.F.R. §2.714a, the petitioners, within 10 days of service
of this Memorandum and Order, may appeal this Order to the Commission by
filing a notice of appeal and accompanying brief.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Charles N. Kelber
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 18, 1992
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Cite as 35 NRC 128 (1992) LBP-92-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Ivan W, Smith, Chairman
Dr. Richard F. Cole
Dr. Jerry R. Kline

In the Matter of Docket No. 030-20541-OM
' (ASLBP No. 92-658-04-OM)

(Byproduct Material License

No. 52-21350-01)

(EA 91-171)

JOSE A. RUIZ CARLO March 24, 1992

MEMORANDUM AND ORDER

(Approving Settlement Agreement
and Terminating Proceeding)

On February 21, 1992, the parties to this enforcement proceeding, the NRC
Staff and Mr. Jose A. Ruiz Carlo, filed with the Atomic Safety and Licensing
Board (1) a Settlement Agreement that has been accepted and signed by both
parties and the Licensee, and (2) a joint motion requesting the Board’s approval
of the Agreement and entry of an order terminating this proceeding, together
with a proposed Order.! The Board has reviewed the Settlement Agreement under
10 C.FR. §2.203 to determine whether approval of the Settlement Agreement
and consequent termination of this proceeding is in the public interest. We have
requested and received additional explanation. Based upon its review, the Board

11 3censee, Alonso and Carus fron Works, Inc., while it did not request a hearing, is also a signstory 10 the
Agreement for reasons set out therein.
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is satisfied that approval of the Settlement Agreement and termination of this
proceeding based thereon is in the public interest.

Accordingly, the Board approves the Settlement Agreement attached hereto
and, pursuant to sections 81 and 161 of the Atomic Energy Act of 1954, as
amended (42 U.S.C. §§2111 and 2201), incorporates the Scttlement Agrecment
by reference into this Order. Pursuant to 10 CFR. §2.203, the Board hereby
terminates this proceeding on the basis of the Settlement Agreement.

THE ATOMIC SAFETY AND
LICENSING BOARD

Richard F. Cole
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Ivan W. Smith, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 24, 1992
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Cite as 35 NRC 130 (1992) LBP-92-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

lvan W. Smith, Chairman
Peter S. Lam, Ph.D.
Harry Reln, M.D.

In the Matter of Docket No. 55-8615-SC
(ASLBP No. 91-646-02-SC)

(Senlor Reactor Operator

License No. SOP-10561-1)

(EA 91-054)

DAVID M. MANNING :
(Senior Reactor Operator) March 31, 1992

MEMORANDUM AND ORDER

(Terminating Proceeding)

We have before us the NRC Staff’s motion of February 24, 1992, to terminate
this proceeding. The background of this and the related FitzPatrick proceeding
is set out in our Memorandum and Order (Terminating FitzPatrick Proceeding),
New York Power Authority (James A. FitzPatrick Nuclear Power Plant), LBP-
92-1, 35 NRC 11 (1992).

In sum, David M. Manning held a senior operator’s license in connection with
his employment with the New York Power Authority (NYPA) at the FitzPatrick
plant. This proceeding was initiated upon Mr. Manning’s request for a hearing
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on an enforcement action by the NRC Staff suspending his license. Since then
Mr. Manning’s employment with NYPA has been terminated.?

The Staff’s motion is grounded upon 10 C.F.R. §55.55(a) which provides
that each senior operator license expires “upon termination of employment with
the facility licensee . . . .” Thus, in the Staff’s view, this proceeding is moot
and should therefore be terminated. Mr. Manning did not answer Staff’s motion.

ORDER

Staff’s motion is granted. This proceeding is moot and is therefore termi-
nated.

THE ATOMIC SAFETY AND
LICENSING BOARD

Peter S. Lam, Ph.D.
ADMINISTRATIVE JUDGE

Harry Rein, M.D.
ADMINISTRATIVE JUDGE

Ivan W, Smith, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
March 31, 1992

15¢¢ Board Notifications 92-01 and 92-02. Board Notification 92-02 enclosed a letter dated Jammary 24, 1992,
from NYPA to NRC Region I advising that Mr. Manning is no longer employed by NYPA and requesting that his
license be terminated in accordance with 10 CFER. §55.55. Since NYPA is required 1o repont this information
under 10 CF.R. § 50.74(b), the Board takes official notice of its accuracy.
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Cite as 35 NRC 133 (1992) DD-92-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

In the Matter of Docket Nos. 50-528
50-529
50-530
ARIZONA PUBLIC SERVICE
COMPANY, ot al.
(Palo Verde Nuclear Generating
Statlon, Units 1, 2, and 3) March 16, 1992

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by Messrs. David K. Colapinto and Stephen M. Kohn, requesting action
with regard to the Palo Verde Nuclear Generating Station Units 1, 2, and 3.
Specifically, the Petition alleged that: a hydrogen leak in the main generator
of Unit 2 could pose a fire hazard; fire pumps at the plant have malfunctioned
and cannot pump water in the event of a fire; the cooling towers are crumbling
and are unsafe; the plant has been operating outside of safety regulations
under “justifications for continued operation”; the Licensee has not identified
the electrical circuit breakers for fire protection such that, in the event of a
fire, it would not know what equipment could be damaged; it is rumored that
Unit 2 has a primary-to-secondary leak of 2 gallons per minute; the Licensee
has willfully operated Palo Verde Nuclear Generating Station in violation of
unspecified licensing requirements and willfully failed to report unspecified
safety violations to the NRC through Licensee event reports; the Licensee has
never moved the portable hydrogen recombiner from one unit to another, has
no procedure to do so, and has no backup recombiner; the Licensee failed
to correctly implement a design change for the reactor control element drive
mechanisms on Unit 3; the Licensee has engaged in widespread harassment and
retaliation against employees who raise safety concerns. The Petitioners request
emergency action to shut down Palo Verde Units 1, 2, and 3, and that the NRC
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appoint a special investigative tcam to monitor and inspect conditions at the
plant.

DIRECTOR’S DECISION UNDER 10 C.F.R. §2.206

I. INTRODUCTION

On June 6, 1991, Messrs. David K. Colapinto and Stephen M. Kohn sent a
letter addressed to the Chairman of the U.S. Nuclear Regulatory Commission
(NRC) which presented ten allegations regarding various facets of plant opera-
tion at the Palo Verde Nuclear Generating Station, and requested that the three
units be immediately shut down until matters raised in the letter are resolved.
The letter also stated that a special investigative team should be appointed to
monitor and inspect conditions at the plant. The letter is being treated as a
request for action (petition) under the NRC’s regulations contained in section
2.206 of Title 10 of the Code of Federal Regulations (10 C.F.R. §2.206). By
letter dated August 15, 1991, Petitioners® request for emergency action to shut
down Palo Verde Units 1, 2, and 3 was denied, and receipt of the petition was
acknowledged.

II. DISCUSSION

In the June 6, 1991 letter, the Petitioners presented 10 concerns as bases
for Petitioners’ request. Petitioners’ concerns are summarized as follows: a
hydrogen leak in the main generator of Unit 1 could pose a fire hazard. Fire
pumps at the plant have malfunctioned and cannot pump water in the event
of a fire. The cooling towers are crumbling and are unsafe. The plants have
been operating outside of safety regulations under “justifications for continued
operation.” The Arizona Public Service Company (APS, the Licensee) has not
identified the electrical circuit breakers for fire protection such that, in the event
of a fire, it would not know what equipment could be damaged. It is rumored
that Unit 2 has a primary-to-secondary leak of 2 gallons per minute. The
Licensee has willfully operated Palo Verde in violation of unspecified licensing
requirements and willfully failed to report unspecified safety violations to the
NRC through licensee event reports, as requircd. The Licensee has never moved
the portable hydrogen recombiner from one unit to another, has no procedure
to do so, and has no backup recombiner. The Licensee failed to correctly
implement a design change for the reactor control element drive mechanisms
on Unit 3. The Licensee has engaged in widespread harassment and retaliation
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against employees who raise safety concerns.! Additional details regarding the
condition of the cooling towers were provided in a supplemental letter of January
14, 1992.

I will address each of these items below.

A, Unit 1 Hydrogen Leak
Petitioners allege the following:

A hydrogen leak in Palo Verde Unit 1 has been ongoing since late 1990 or early 1991,
This has created an extremely dangerous and volatile condition which could ignite in a
catastrophic fire. It is believed that APS has known of this condition for at least six months
but has not fixed the problem. Moreover, APS had an opportunity 1o resolve the problem
during a planned outage carlier this year but failed to do so.

The NRC has no specific regulations regarding hydrogen leakage from the
generator portion of the turbine generator. However, good fire protection
practices would require that such fire and explosion hazards be minimized.
Hydrogen leakage from generators is normal, and hydrogen does leak from the
Unit 1 generator. The rate of hydrogen leakage has been as high as 4600 cubic
feet per day (cfd). Contrary to the allegation, the Licensee performed extensive
work during the Unit 1 outage in February 1991 to reduce the hydrogen leakage
to approximately one-third (1300 cfd) of its former value. The leakage rate
had increased to about 2000 cfd just prior to the unit shutdown for refueling
in February 1992. During this refueling, a modification is being made to the
unit generator which is expected to reduce hydrogen leakage. The generator
area is well ventilated and has notices posted regarding the possible presence
of hydrogen and a prohibition of smoking in the area. Specific portions of the
generator hydrogen seal oil system are vented outside of the turbine building
in an isolated arca to minimize the fire hazard. Additionally, the Licensee
has procedures for monitoring the hydrogen concentration levels during plant
operation. The levels of hydrogen detected to date are indicative of no significant
risk of fire.

A lack of hydrogen purity in the generator is an explosion hazard. Procedures
at Palo Verde require that the hydrogen concentration in the main generator be
maintained between 90 and 100% to ensure adequate cooling of the generator
and to avoid a flammable mixture of hydrogen and oxygen. The concentration

1The NRC's Office of Investigations is investigating the matter of alleged intimidation, harassment, and retaliation
against employees who raise safety concerns st Palo Verde in response to a Petition of May 22, 1990, filed under
10 CF.R. §2.206 by Mr. Colapinto on behalf of Ms. Linda Mitchell. As stated in the Director’s Decision issued
on October 31, 1990 (DD-90-7, 32 NRC 273), this matter will be the subject of & separate Director’s Decision.
‘Therefore, this Decision will not address that allegation.
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is normally 97%, which is above the specified minimum 90% and well above a
flammable limit of 75%. APS has not had a problem maintaining the generator
hydrogen purity for Palo Verde.

Consequently, based on all of the above, there is no basis to conclude that
the hydrogen leak in the Unit 1 generator is either a fire hazard or a substantial
safety concern,

B. Fire Pump Reliability
Petitioners allege the following:

It has been recently discovered that the plant’s fire pumps malfunction due to a lack of
adequate maintenance. Although this equipment was upgraded to quality augmented system
in 1990 APS has failed to perform adequate QA and routine maintenance. Thus, in the event
of a fire at the plant there exists an unacceptable risk that the fire pumps would be unable
to pump water to extinguish a fire. ‘

Palo Verde has three permanently installed 50% capacity fire pumps, one
powered by a motor and two powered by diesels. The site’s fire pumper
truck is also a backup pump that the Licensee can connect to the fire main
system to compensate for the extended loss of a single pump. The three-
pump concept allows for one pump to fail because two of the pumps will
provide 100% capability. The NRC reviewed pump test data and found that
the maintenance history for these pumps has varied annually. Since 1987, the
Licensee has initiated four to twelve individual pump outages each year for
corrective maintenance. The total number of hours for corrective maintenance
outages for all three pumps has varied from 624 to 2706 hours each year since
1987.

The Licensee also periodically tests the pumps in accordance with its NRC-
approved fire protection program which requires monthly testing of the pumps.
The Palo Verde fire insurer, American Nuclear Insurers, requires weekly pump
tests. During both the weekly and monthly tests, individual pumps have failed
to produce the required flow six times since 1988. This number of failurcs
is a very small percentage of the total number of test starts over the period.
The maintenance history of the pumps indicates that the Licensee could give
a higher priority to completing required maintenance. However, in its review,
the NRC did not identify any occasions when the Licensee failed to meet the
NRC'’s requirement of 100% available capacity for the fire pumps. Therefore,
the Petitioners have raised no substantial safety concern regarding the reliability
of the plant’s fire pumps.

136



C. Cooling Towers
Petitioners allege the following:

The cooling towers for all three Palo Verde units are crumbling and are unsafe. In fact, a
portion of one of the cooling towers for Unit 1 recently collapsed. APS has not proposed
a solution to this problem, and it is belicved that APS plans to continue to operate Unit 1
at full power even though a portion of its cooling tower is incapacitated. It is also believed
that APS has known for an extended period of time about the weaknesses in the concrete
material used to construct the cooling towers but has failed to correct these deficiencies.

The cooling towers at Palo Verde are not safety-related structures. If the
cooling tower were incapacitated, this could result in Unit 1 operating less
efficiently than possible, which would be an economic penalty to APS but
not a safety problem. However, falling debris is a hazard to personnel. Two
sections of louvers, which direct air and deflect cooling water back into the tower,
deteriorated and fell from a Unit 1 cooling tower. The Licensee addressed this
problem by restricting access to the area surrounding the cooling towers with
rope barriers for personnel safety.

The Licensee also found indications of concrete spalling caused by the
corrosion of the reinforced steel within the precast concrete. APS is conducting
an engineering evaluation to determine corrective measures for the cooling tower
deterioration. A schedule will follow when the corrective measures have been
determined.

In summary, the cooling towers have no safety function and consequently
there is no substantial nuclear safety concern with their condition,

D. Justifications for Continued Operation

Petitioners allege the following:

In numerous areas the NRC has permitted APS to operate Palo Verde outside safety
regulations by accepting letters of Justification for Continued Operation (“*JCO™). This is
an unacceptable and highly dangerous practice. First, APS has not fully commitied to
permanent solutions for these JCO's. For example, APS has not proposed a permanent
solution for the JCO governing problems with its Reactor Coolant Seals. Second, APS
has been permitted to violate Technical Specifications and other licensing conditions for
unreasonable and extensive periods of time and JCO's are not resolved in a timely fashion.
Third, neither APS nor the NRC has conducted safety evaluations of these JCO's. Fourth,
there are no procedures governing the writing and control of JCO's. Fifth, given the sheer
volume of JCO's in effect it is believed that the operators are not fully cognizant of operating
conditions. ’ a

Petitioners allege that the APS’s use of JCOs has created an unacceptable
and dangerous practice. Appendix B to 10 C.F.R. Part 50 requires APS to

137



establish measures to ensure that conditions adverse to quality, such as failures,
malfunctions, deficiencies, deviations, defective material and equipment, and
nonconformances are promptly identified and corrected. However, resolution
of some of these issues may take a considerable amount of time to develop
design changes and procedures and install hardware. APS prepares Justifications
for Continued Operation (JCOs) which document the manner in which it can
continue to safely operate the plant until it resolves such deficiencies. JCOs
are also prepared in support of Temporary Waivers of Compliance (discussed
in section 2, below).

1, Reactor Coolant Pump Seals

Petitioners allege that APS has not proposed a permanent solution for the
JCO governing the reactor coolant pump seals. Neither APS nor NRC is aware
of any JCO on reactor coolant pump seals. The JCO to which the Petitioners
refer appears to be the JCO submitted to the NRC for the interface between the
nuclear cooling water system and the high-pressure seal cooler for the reactor
coolant pump (RCP). The rupture of the high-pressure seal cooler for the RCP
was a postulated accident that was not considered for Palo Verde. However, the
Licensee analyzed this scenario in response to the NRC’s Information Notice
89-54, “Potential Overpressurization of the Component Cooling Water System,”
of June 23, 1989. APS has presented analyses demonstrating that the doses
from such an accident are well within the 10 C.F.R. Part 100 guidelines but are
subject to certain operating constraints. The NRC technical staff has reviewed
this matter and has documented its approval in safety evaluations of March
12, May 20, and October 9, 1991, APS has committed to correct the design
deficiency on Unit 1 during its refueling outage beginning February 1992. APS
will modify Units 2 and 3 during their next refueling outages.

2. Violation of Technical Specifications

Petitioners allege that APS has been permitted to violate technical specifi-
cations and other license conditions for unreasonable and extensive periods of
time. The allegation appears to refer to NRC issuance of Temporary Waivers
of Compliance (TWOC). A TWOC is issued upon request and justification by
a utility to the NRC and allows the utility to deviate from its technical specifi-
cations or other license conditions for a short time if the deviation will result in
no significant hazards or irreversible environmental consequences. The TWOC
requires a written request from a utility which includes the following:
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a discussion of the requirements for which a waiver is requested;
a discussion of the circumstances surrounding the situation, including
the need for prompt action and a description of the reasons that the
situation could not have been avoided;
a discussion of any compensatory actions;
an evaluation of the safety significance and consequences of the
proposed request;
e. a discussion that justifies the duration of the request;
f. the basis for the licensee’s conclusion that the request does not involve
a significant hazards consideration; and
g. the basis for the licensee's conclusion that the request does not involve
irreversible environmental consequences.

Such requests are reviewed by the NRC and approved in writing. The NRC
will not act on a utility’s request until the Licensee has confirmed that the action
has been reviewed and approved by the Plant Operations Review Committee
(PORC) or its equivalent and the NRC is clearly satisfied that issuance of a
TWOC is consistent with protecting the public health and safety.

The NRC issues a TWOC to allow a utility a short period of time beyond that
allowed by technical specifications to fix equipment without requiring a plant
shutdown or preventing startup. In many cases, shutting down the plant would
involve more risk than allowing a short period of time to fix equipment.

op

a0

3. Safety Evaluation of JCOs, Timeliness of Resolution, and Procedures
Jor Writing and Control of JCOs

Petitioners allege that neither APS nor the NRC conducts safety evaluations
of JCOs, APS does not resolve JCOs in a timely fashion, and APS has no
procedures governing the writing and control of JCOs. APS has a procedure that
establishes the process for preparing, reviewing, and approving JCOs. Licensing
Department personnel prepare JCOs for Palo Verde. The JCOs are reviewed
by the affected plant managers, managers of departments providing technical
support, and the Nuclear Safety Group, and are approved by the Plant Review
Board. The JCOs are made available to the NRC upon request. NRC can and
has reviewed the Licensee’s JCOs. In some cases, this review has resulted in
changes in some of the JCOs.

Petitioners allege that operators are not fully cognizant of operating conditions
because the JCOs do not require them to be. When a JCO requires compensatory
measures, APS provides instructions to address the specific condition by revising
appropriate Palo Verde procedures such as those for operating, maintenance,
and surveillance testing. Operations personnel are also bricfed about the
deficient condition. APS has instructions for initiating and processing JCOs,
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and operators know of the JCOs because they are distributed to the control
room and are kept in marked binders.

The time needed to resolve the issues discussed in a JCO might involve
design changes, revised procedures, or hardware changes. Resolution time
varies depending on such matters. The JCO that has been active for the longest
period was approved in July 1990 to justify interim operation while APS better
defined and implemented the requirements in the quality assurance program
for fire protection and related systems. The time required is not unreasonable
considering the work that needed to be done.

Petitioners do not identify any issue regarding writing, controlling, evaluating,
or using JCOs that raises a substantial safety concern.

E. Appendix R Electrical Circuit Breakers
Petitioners allege the following:

APS has not identified nor coordinated Appendix R breakers throughout the units. Thus, in
the event of a fire APS would not know what pieces of equipment would be lost.

The Licensee has studied circuits for fire protection, spurious actuations, and
breaker coordination to ensure that the plant can be shut down safely in the
event of a fire. In March 1985, the NRC inspected the Licensee’s analyses for
associated circuits and fuse and breaker coordination and found them acceptable
(Inspection Report 50-528/85-06).

Technical Specification 3.3.3.5 lists the electrical equipment, including
switches, breakers, and circuits, needed to shut down the plant safely in the
event of a fire or any other event that requires the operators to leave the control
room. The Palo Verde pre-fire strategies manual lists equipment that would
be unavailable or could malfunction during a fire. This manual also lists the
equipment or set of components that the Licensee would use to achieve safe
shutdown (safe shutdown train B). The NRC has reviewed the Licensee’s safe
shutdown analysis methodology and spurious actuation analyses and accepted
them (Supplemental Safety Evaluation Reports 5 and 7, of November 1983 and
December 1984, respectively). Contrary to the allegation, APS has identified
the equipment affected by a postulated fire and evaluated the methods to be used
to achieve safe shutdown,

Therefore, the NRC finds no reason to conclude that Petitioners have raised a
substantial safety concern with regard to Appendix R electrical circuit breakers.
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F. Rumor of a Primary-to-Secondary Leak
Petitioners allege the following:

It has been rumored that APS has experienced a primary to secondary leak over 2 gpm in
Unit 2 but has failed to properly notify the NRC or shut down the unit. If this is true, then
the secondary system in Unit 2 has been contaminated with radiation.

The Palo Verde technical specifications state that leakage from the reactor
coolant system shall be limited to a rate of 1 gallon per minute (gpm) of
total primary-to-secondary leakage through all steam generators, and of 720
gallons per day through any one steam generator. The Palo Verde technical
specifications also require the plant to be shut down if the rate of primary-
to-secondary leakage exceeds the technical specification limit. Palo Verde has
detection equipment installed in each unit that would alert operators to primary-
to-secondary leakage. This system enables the Licensee to detect leakage
on the order of hundredths of a gallon per minute. The Licensee can also
detect primary-to-secondary leakage by conducting radiochemical analyses of
the secondary system, which the technical specifications require to be performed
at least once every 3 days. The NRC has examined plant data from Palo Verde
Unit 2 and could not verify the rumored primary-to-secondary leakage.

The rumor may have arisen because of coolant from the Palo Verde Unit 2
primary system which leaked at a rate of approximately 2.9 gpm to collection
systems. However, this coolant did not leak to the secondary system. Palo
Verde has technical specification limits on the primary system leakage of 10.0
gpm on identified primary system leakage and 1.0 gpm on unidentified leakage
(TS 3.4.5.2). APS found 2.8 gpm of the 2,9 gpm leakage resulted from a leaking
thermal relief valve for the seal injection heat exchanger of the reactor coolant
pump. During an outage in August 1991, APS replaced this valve and reduced
the primary system leakage substantially.

The Petitioners stated that the secondary side of Unit 2 could become
contaminated in the event of primary-to-secondary leakage. This would be
true for any pressurized water reactor (PWR) experiencing primary-to-secondary
Jeakage. However, Unit 2 did not have a 2-gpm primary-to-secondary leak, but
had only a leak to collection systems, and was within limits. Although such
contamination would represent an operational inconvenience, it does not present
a significant safety concern. Consequently, there is no reason to conclude that
Petitioners have raised a substantial safety concern.
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G. Willful Violations of Safety Requirements and Willful Failure to
Report Safety Violations to the NRC

Petitioners allege the following:

APS has covered up and knowingly failed to report safety violations to the NRC via Licensee
Event Reports ("LERs™). APS has knowingly and willfully operated Palo Verde while not
in compliance with its licensing requirements.

Petitioners must “set forth the facts that constitute the basis” for their request
according to 10 C.EF.R. §2.206(a). However, the Petitioners have made a general
allegation and provided no facts to support it. Moreover, NRC maintains
resident inspectors at Palo Verde, who monitor the Licensee’s operations to
ensure that the facility operates in conformance with its technical specifications
and licensing requirements. The NRC knows of no instance in which APS
has covered up safety violations or willfully violated the Palo Verde licensing
requirements.

Accordingly, the NRC has no basis to conclude that Petitioners have raised
a substantial safety concern.

H. Portable Hydrogen Recombiner
Petitioners allege the following:

Although APS commiuted to be able to move its hydrogen recombiner from one unit to
another in a 72 hour period, it has never done so and has no procedure to move it. Moreover,
APS does not have a back up hydrogen recombiner (although it committed 1o have one).

For a multi-unit site, the NRC requires only one set of recombiners. Palo
Verde has a redundant set consisting of two recombiners installed in Unit 1. The
NRC has no requirement to move the recombiners periodically and allows the
recombiners to reside at one unit. However, the NRC reviewed and approved a
plant-specific analysis in which the Licensee committed to be able to move the
recombiners to onc of the other units within 72 hours if accident conditions
require it. The Licensee also has procedures by which to disconnect and
reconnect the recombiners. The Licensee has demonstrated through a mockup
of the recombiners that the recombiners for Unit 1 could be moved to Units 2
and 3 within 72 hours. The Licensee found that a lighting panel interfered with
its ability to move the recombiner from Unit 1. The Licensee has since removed
the interfering lighting panel. Palo Verde meets its licensing requirements for
recombiners.

The NRC finds no reason to conclude that there is a substantial safety concern
related to the hydrogen recombiners.
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I. Implementation of Control Element Assembly Design Change
Petitioners allege the following:

APS failed 1o properly implement its Design Change Package (*DCP") for Control Element
Drive Mechanisms (“CEDM's") in Unit 3 (RCTS #039846). This DCP was designed
incorrectly resulting in pulling the wrong group of rods during testing. However, rather than
resolve this problem APS removed the DCP in order to restart Unit 3 without committing to
permanent resolution. It is alleged that the CEDM problem is a generic one at Palo Verde.

During the Unit 3 refueling outage in March and April 1991, the Licensee
performed substantial work on the control system for the control element drive
mechanisms. This work included reversing the polarity of the current to the
lower gripper coil on all control element assemblics (CEAs). The Licensee
also removed and realigned all CEA timing cards, overhauled power supplies,
modified the ground fault detector, calibrated the undervoltage relays, and tested
individual CEA circuit breakers with some replacements. In performing this
work, APS caused a large number of expected problems with rod control during
initial CEA testing and obtained preliminary timing settings that could be refined
only during testing. A few timing cards had not been properly seated and some
failed and had to be replaced. The Licensee anticipated and cormrected these
problems before startup. During the tests, some CEAs did not move when
called upon to move and some slipped when called upon to move, as alleged.
The Licensee corrected cach of these anomalies.

During and after startup, all CEAs moved as called upon by the control
swilches. A position indication anomaly occurred after startup during low-
power physics testing. The Licensee performed troubleshooting and found that
the problem resulted from the recent work that it had performed to reverse
the polarity of the CEA lower gripper coil. The Licensee restored the CEA coil
wiring to the configuration used successfully during the last operating cycle. The
vendor, Combustion Enginecring, Incorporated, concurred with this decision.
After restoring the coil polarity to the previous state, the Licensee tested all
CEAs again and found that CEA control and position indication were normal.,

Accordingly, the NRC finds no basis in fact to conclude that there is a
substantial safety concern regarding the control element drive mechanisms.

III. CONCLUSION

Petitioners requested an immediate shutdown of the Palo Verde Generating
Station and appointment of an investigative team to inspect and monitor oper-
ations at Palo Verde. The institution of proceedings in response to a request
for action under 10 C.F.R. §2.206 is appropriate only when substantial health
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and safety issues have been raised. See Consolidated Edison Co. of New York
(Indian Point, Units 1, 2, and 3), CLI-75-8, 2 NRC 173, 176 (1975), and Wash-
ington Public Power Supply System (WPPSS Nuclear Project No. 2), DD-84-7,
19 NRC 899, 923 (1984). I have applied this standard to determine if any action
is warranted in response to safety allegations in the request. The NRC Staff and
resident inspectors at Palo Verde investigated thoroughly the Petitioners’ alle-
gations. All available information is sufficient to conclude that no substantial
safety issue has been raised regarding safe operation of Palo Verde. Therefore, I
conclude that, for the reasons discussed above, no basis exists for taking the ac-
tions requested by the Petitioners. Petitioners’ requests for immediate shutdown
of the Palo Verde Nuclear Generating Station and for an investigative team to
inspect and monitor Palo Verde are denied.

A copy of this Decision will be filed with the Secretary of the Commission
for the Commission to review in accordance with 10 C.F.R. §2.206(c). As
provided by this regulation, this Decision will constitute the final action of the .
Commission 25 days after issuance, unless the Commission, on its own motion,
institutes a review of the decision within that time.

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 16th day of March 1992.
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Cite as 35 NRC 145 (1992) . CLI-92-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
E. Gall de Planque

In the Matter of Docket Nos. 50-443-OL
50-444-0OL

(Offsite Emergency

Planning Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1 and 2) April 3, 1992

The Commission affirms the Licensing Board’s decision in LBP-91-24, 33
NRC 446 (1991) (granting summary judgment to Applicants) that the record in
this proceeding now demonstrates that in all foreseeable circumstances evacu-
ation — not sheltering — is the planned protective action option in a general
radiological emergency, for the general beach population, within a 2-mile radius
of the Seabrook facility. The Commission finds that Intervenors have failed to
make the presentation required in 10 C.F.R. §2.749(c) to obtain discovery to
challenge Applicants’ summary disposition request. The Commission further
notes that given the record establishing that sheltering is not a planned protec-
tive action option, earlicr Appeal Board directives to the Licensing Board to
consider whether state planners had provided sufficient implementing measures
for sheltering the beach population are now moot.
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RULES OF PRACTICE: DISCOVERY; SUMMARY DISPOSITION

Under 10 C.FR. §2.749(c), a party asscrting that it nceds discovery to
respond to a summary disposition motion must identify by affidavit what specific
information it secks to obtain; in the absence of such a showing, a Board is free
to grant summary disposition (upon a determination that there are no genuine
issues of material fact) without providing for discovery. See Wisconsin Electric
Power Co. (Point Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1263
& n.32 (1982).

RULES OF PRACTICE: DISCOVERY; SUMMARY DISPOSITION

A party cannot complain that it has been deprived of any right to conduct
discovery when it fails to make the specific showing required under 10 C.F.R.
§2.749(c) establishing what information it expects to gain through discovery
and how that information is essential support for its opposition to a summary
disposition motion.

EMERGENCY PLAN: PROTECTIVE ACTIONS; CONTENT
(SHELTERING)

If the record reflects that under a state’s radiological emergency response
plan, sheltering is not a planned protective action option in any foreseeable
circumstance, then a previously identified issue of what actions that state need
take to implement such a protective action option is, as a practical matter, moot.

RULES OF PRACTICE: SUMMARY DISPOSITION (MATERIAL
ISSUE) :

When the provisions of a state’s current radiological emergency response plan
do not identify sheltering as a protective action option and when state emergency
planning officials fully corroborate Applicants’ position that no genuine issue
of material fact exists relative to that state’s intention not to use the sheltering
option, to avoid a grant of summary disposition on that matter Intervenors would
have to present contrary evidence that is so “significantly probative” as to create
a material factual issue. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
249-50 (1986). ‘
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DECISION

As part of their challenge to the adequacy of emergency planning for the
Seabrook Station, various Intervenors questioned whether the New Hampshire
Radiological Emergency Response Plan (NHRERP) made sufficient provisions
for the use of the protective action option of sheltering. Their central concern
in this regard was planners’ utilization of sheltering for those members of the
public who frequent the New Hampshire Atlantic Ocean beach areas that lie
within ERPA A, the portion of the Scabrook plume exposurc pathway emergency
planning zone (EPZ) within a 2-mile radius from the facility. The matter is now
before us pursuant to the appeal of Intervenors Massachusetts Attorney General
(MassAG) and the New England Coalition on Nuclear Pollution (NECNP)
from LBP-91-24, 33 NRC 446 (1991), a Licensing Board final ruling on
this subject.! These Intervenors maintain that the Licensing Board erred in
accepting Applicants’ position that earlier Appeal Board directives 1o consider
further whether State planners had provided sufficient implementing measures
for sheltering the beach population are now moot. In doing so, they contest the
Licensing Board’s pivotal finding that the adjudicatory record now demonstrates
that emergency planning officials for the State of New Hampshire (State) have
concluded that in all foresccable circumstances.in a gencral emergency (the
highest emergency action level classification), evacuation — not sheltering
— is the planned protective action option for the gencral beach population
(i.e., the 98% of the beach population that has evacuation transportation).
Because we find that Intervenors® substantive and procedural challenges to the
Licensing Board’s summary disposition determination arc unavailing, we uphold
the Board’s determination.

I. BACKGROUND

The controversy now before us has its roots in testimony presented to the
Licensing Board in May 1988. Responding to assertions by appellant NECNP
and other Intervenors that State planners had not properly employed sheltering
as a protective action option for the general beach population, State emergency
response officials (in conjunction with Applicants’ planners) testified that they
intended to utilize the plan’s “shelter-in-place” option for the general beach

Vin accord with the C ission’s interim procedures governing any appeal “as of right” filed in proceedings
that were before an Appeal Board prior to October 25, 1990, see 55 Fed. Reg. 42,944 (1990), Intervenors® June 11,
1991 notice of appeal was filed with the Appeal Board conducting appellate review of Seabrook ofTsite emergency
planning matters. With the dissolution of the Atomic Safety and Licensing Appeal Panel at the end of June 1991,
the Appeal Board referred Intervenors® appeal to the Commission.
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population.? It was, however, to be invoked only in a limited number of
instances, namely when that protective action would afford “maximum dose
reduction” or when local conditions (such as weather or road construction)
presented impediments that made evacuation — the principal protective action
option for the general beach population — impractical.? In addition, these State
officials agreed with Applicants’ planners that they could envision essentially
one instance that would fulfill the “maximum dose reduction™ prerequisite
under condition 1: the so-called “puff release,” a short-duration, nonparticulate
(gascous) release that would arrive at the beach area within a relatively short
time period when, because of a substantial beach population, evacuation time
would be significantly longer than exposure duration.* Intervenors’ own expert
witness agreed that this scenario satisfied condition 1°s “maximum dose savings”
requirement, but asserted that other circumstances met this condition as well.S
In their testimony concerning the use of sheltering under the NHRERP, officials
of the Federal Emergency Management Agency (FEMA) supported the State’s
conclusion, declaring that “[t]here exists a technically appropriate basis for the
choice made by the State of New Hampshire not to shelter the summer beach
population except in very limited circumstances.”

In its December 1988 partial initial decision regarding intervenor challenges
to the adequacy of the NHRERP, among the matters the Licensing Board
addressed was the use of sheltering as a protective action option for the general
beach population. See LBP-88-32, 28 NRC 667, 750-76 (1988). The Board
concluded that Commission emergency planning requirements and guidance did
not mandate that State planners adopt sheltcring as a protective action option
for the general beach population, but only that they give careful consideration

2'!'hxwgluxn the phn. references to “sheltering™ are to be understood as invoking the concept of “shelter-in-
place.” In the version of the NHRERP initially admitted into evid before the Licensing Board, the “shelter-
in-place™ option is described as follows:

'Ihuemeeplpruvndafuuh:lmngnﬂxcloaummwhldidle heltering i ion is received. Those
at home arc to shelter at home; those at work or school nmmbeshdzuedmthewukpheeor:chool
building. Transients located indoors or in private homes will be asked to shelter at the locations they are
visiting if this is feasible. Transients without access to an indoor Jocation will be advised to evacuate
as quickly as possible in their own vehicles (ic., the vehicles in which they arrived). . . . If necessary,
transients without transportation may seck directions to & nearby public building from local emergency
workers. Publicbuildinpnuybcsdupmd pened as shelters for transients, on an ad hoc basis, if any
unfor{e]seen demand for shelter arises during an emergency.

NHRERP, Vol. 1, at 26-6 (Rev. 2, Avgust 1986) (admitted as Applicants® Exhibit S).
3l\ Li * Direct Testimony No. 6 (Sheltering), fol. Tr. 10,022, a2 19. See also id. App. 1, at 7-8 (Letter from
R Suome to H. Vickers (Feb. 11, 1988), encl. 1, at 5-6).

Planning officials also stated in this testimony that :hchamg would be uuhzed asa pm(ecuve action for those
beach ients without portation when ion is the dp ive action option for the beach
population. /d at 19-20. Appcllants nise no issues before us concerning the New Hampshire plan’s utilization
of sheltering for this’portion of the beach population.

‘su Tr. 10,719-20.

5 See Tr. 11,461-64,
6 Amended Testimony of William R. Cumming and Joseph H. Keller on Behalf of [FEMA] on Sheltering/Beach
Population Issues, fol. Tr. 13,968, at 11.
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to the use of that option.” The Board accepted FEMA’s technical findings
endorsing the State’s limited usc of sheltering as a protective action option
for the beach population and concluded that the State had given adequate
consideration’ to sheltering the New Hampshire beach population. In doing
so, it rejected Intervenors’ additional assertion that the New Hampshire plan
was inadequate because it lacked implementing detail for the sheltering option
as applied to the general beach population. The Licensing Board found that,
given the uncertainties involved in invoking this option, it was better left without
implementing details so that decisionmakers would not misunderstand its utility.

Various Intervenors challenged this and other aspects of the Licensing Board’s
determination before the Appeal Board. The Appeal Board addressed their
claims regarding sheltering for the beach population in a November 1989
decision. ALAB-924, 30 NRC 331, 362-73 (1989). The Appeal Board rejected
Intervenors® assertion that the FEMA technical evaluation was insufficient to
support the Licensing Board’s findings regarding the adequacy of the State’s
choice to utilize sheltering for the general beach population only in the limited
circumstances outlined in conditions 1 and 2 (i.e., when it achieved maximum
dose reduction or when evacuation was a physical impossibility). The Appeal
Board, however, did not accept the Licensing Board’s conclusion that no
additional implementing measures were necessary. Instead, the Appeal Board
found that implementing detail was required to provide decisionmakers with
an understanding of that protective action’s benefits and constraints, thereby
allowing them to make an informed judgment about whether to utilize sheltering
in the circumstances, albeit limited, apparently contemplated by State planners.
The Appeal Board also rejected Applicant and Staff arguments that the low
probability that the sheltering option would be employed justified the lack of
implementing details. As a consequence, the Appeal Board remanded this matter
(along with several others) to the Licensing Board for appropriate corrective
action.

The efforts of the Licensing Board to comply with this Appeal Board ruling
spawned a scries of party filings and Board decisions in which the central focus
became the intent of State planners regarding the use of sheltering as a protective
action option for the ERPA A general beach population under condition 1 (i.e.,
maximum dose reduction). See ALAB-939, 32 NRC 165 (1990); LBP-91-8, 33
NRC 197 (1991); LBP-90-12, 31 NRC 427 (1990). Ultimately, in its response
to the second of two Licensing Board certified questions regarding its remand
directive, the Appeal Board observed that the decisional process relative to its
remand had culminated in State, FEMA, and Staff filings that “make clear that

7 As our effectiveness determinati in this p ding suggests, the Board’s analysis in this regard was correct.
See CL1-90-3, 31 NRC 219, 244 (1990), aff*d sub nom. Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir.), cert.
denied, 112 S. CL 275 (1991).
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the entities most directly responsible for the administration and evaluation of
the NHRERP now insist that sheltering is not a planned protective action option
for the general beach population in any foresecable circumstance.” ALAB-945,
33 NRC 175, 177 (1991). The Appeal Board advised that if the adjudicatory
record in fact reflected that this * ‘evolution’ of the consideration of sheltering as
a protective action for the general beach population has reached the point where
it effectively has been discarded as such an option,” then the sheltering issues
previously identified by the Appeal Board would be moot. /d. The Appeal
Board, however, left it to the Licensing Board to ensure that the administrative
record, as developed through appropriate procedural avenues, reflected whatever
information was necessary to support this resolution.

Applicants responded to this guidance by filing a motion for summary dispo-
sition with the Licensing Board. In support of that motion, Applicants submitted
a statement of material issues not in dispute that declared “[s]heltering is not
a planned protective action option under the NHRERP for the general beach
population in ERPA-A in a general emergency or in any other for[e]seeable cir-
cumstance.™ Applicants justified this statement by reference to (1) a Licensing-
Board-ordered “Common Reference Document” that the parties stipulated con-
tains all NHRERP provisions associated with an ERPA A general emergency
protective action response from the August 1986 record version of the plan
through the current February 1990 version of the plan, and (2) a January 1991
State memorandum, as attested to by State Emergency Management Dircctor
George Iverson during a later telephone conference with the Board. Intervenors
countered with a statement that there were genuine issues in dispute concerning
“[w]hether sheltering is an anticipated and thus, planned, protective action option
under the NHRERP,” and *[w]hether sheltering as it is presently a protective
action option under the NHRERP accomplishes the stated goal of maximizing
dose savings for the beach population of ERPA-A under the current provisions
of the plan which contain no implementing procedures for that option and which
apparently distinguish between different classes of beach goers.”® As support for
their statement, Intervenors submitted the affidavit of Jeffrey Hausner, a self-
employed emergency planning consultant who, for 3 years prior to April 1991,
was the principal radiological emergency response official for the Common-
wealth of Massachusetts.

In a May 1991 order, the Licensing Board ruled upon Applicants’ summary
disposition request. LBP-91-24, 33 NRC 446 (1991). Relusing to accept
Intervenors’ statement of material issues in dispute, the Licensing Board declared

8 Licensees” Motion for Summary Disposition of Record Clarification Directive in ALAB-939 (Mar. 29, 1991)
a3,

9 Opposition of the MassAG and NECNP to the Licensee[s’] Motion for Summary Disposition (Apr. 22, 1991)
at 9 [hercinafier Intervenors® Summary Disposition Opposition].
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that their statement was based upon the already rcjected assumption “that
New Hampshire should (shelter the general beach population] because of the
advantages of that option and because of the guidance in NUREG-0654/FEMA
REP 1.” Id. at 451 (emphasis in original). Instead, finding that Applicants’
statement that there is no genuine issue to be heard was supported by the
administrative record, the Licensing Board granted summary disposition in favor
of Applicants and declared that the Appeal Board’s prior concerns regarding the
sheltering issue were now moot. Intervenors appeal this determination,!©

II. ANALYSIS

Intervenors challenge the Licensing Board’s summary disposition decision
on two grounds, one procedural and one substantive. They assert initially
that the Licensing Board improperly granted Applicants’ summary disposition
request without first permitting them to undertake discovery. Intervenors also
attack the merits of the Board’s ruling, claiming that its decision in Applicants’
favor was grounded upon a misinterpretation of the term “planned” as State
emergency response officials have employed it to describe the use of evacuation
as the protective action option for the ERPA A general beach population.
According to Intervenors, the Licensing Board incorrectly concluded that the
State’s description of evacuation as the only “planned” option for the beach
population was equivalent to saying that the shelter-in-place option had been
discarded, as opposed to simply not planned for, as a protective action choice
for that population. As support for this premise, they rely principally upon Mr.
Hausner’s conclusion, as set forth in his affidavit, that on the basis of his review
of the relevant portion of the record and his experience in emergency planning
matters he believes that the State still contemplates using the shelter-in-place
option for the general beach population. Intervenors assert that his declaration

1914 ALAB-924, the Appeal Board remanded three other matters to the Licensing Board in addition to the issue
of the adequacy of the NHRERP's provisions regarding sheltering for the general beach population. See 30 NRC
at 373. The Licensing Board previously issued other rulings resolving those issues, see LBP-90-44, 32 NRC 433
(1990); LBP-90-12, 31 NRC 427 (1990), from which Intervenors also noted an appeal, see Notice of Appeal
(June 11, 1991) at 1-2. In their merits brief filed with the Commission, Intervenors nonctheless have limited their
appellate challenge solely to the Licensing Board's beach popul:lion sheltering decision in LBP-91-24,

Also in this regard, as was noted carlier, see supra p. 149, in ALAB-924 the Appeal Board mgguu-.d that
shehermg implementation would be necessary 1o ensure the appropriate use of that protective action option in
situations falling under condition 2 involving phyncal impediments to evacuation, such as fog, snow, hazardous
bridge or road condxucns, or highway construction. In LBP-90-12, the Licensing Board found additional planning
for condition 2 circumstances unnecessary because it involves a response to the complicating effects of a low-
probability event occurring independently of the accident sequence that triggered the emergency response. See 31
NRC at 453 (citing Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-84-12,
20 NRC 249, aff'd sub nom. San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1288 (D.C. Cir. 1984), vacated
in part and reh’g en banc granted, 760 F.24 1320 (D.C, Cir. 1985), aff 'd en banc, 789 F.2d 26 (D.C. Cir.), cert.
denied, 479 U.S. 923 (1986)). Before us, Intervenors have not contested that ruling,
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created a material issue of fact that precluded the Board from entering summary
judgment in Applicants® favor.

Both Applicants and the Staff urge us to reject these Intervenor challenges.
They assert that Intervenors were not entitled to any discovery because they
failed to comply with the requirements of 10 C.F.R. §2.749(c) concerning
discovery relating to summary disposition motions. Both of these parties also
contend that Applicants’ showing established that sheltering is not a protective
action option for the ERPA A general beach population and that Mr. Hausner’s
affidavit was insufficient to establish any genuine issue of material fact in this
regard.

A. Looking first to Intervenors’ discovery entitlement claim, it is apparent
that section 2.749(c) furnishes the template against which we must gauge
Intervenors® procedural concern. That section provides:

Should it appear from the affidavits of a party opposing the motion [for summary disposition)
that he cannot, for reasons stated, present by affidavit facts essential to justify his opposition,
the presiding officer may refuse the application for summary decision or may order a
continuance 1o permit affidavits to be obtained or make such other order as is appropriate
and a determination to that effect shall be made a matter of record.

In line with this provision, a party asserting that it needs discovery to respond to a
summary disposition motion must identify by affidavit what specific information
it secks to obtain; in the absence of such a showing, a Board is free to grant
summary disposition (upon a determination that there are no genuine issues of
material fact) without providing for discovery. See Wisconsin Electric Power
Co. (Point Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1263 &
n.32 (1982).

In this instance, in responding to Applicants’ summary disposition request,
Intervenors made only a general statcment suggesting that further discovery
should be permitted and, thereafter, a hearing should be held. They did
not, by affidavit or otherwise, make a specific showing establishing what
information they expected to gain through discovery and how that information
was essential support for their opposition to Applicants’ summary disposition
motion. Because they failed to make the appropriate presentation consistent
with section 2.749(c), Intervenors cannot now complain that they have been
deprived of any right to conduct discovery. We thus find no foundation for this
assignment of error.

B. Turning to Intervenors® substantive complaint, we did note previously in
this proceeding, although as part of our effectiveness decision, that “so long as
sheltering remains a potential, albeit unlikely, emergency response option for

N go¢ Intervenors® Summary Disposition Opposition at 7-8.

152



the beach population, the NHRERP should contain directions as to how this
choice is to be practicably carried out.” CLI-90-3, 31 NRC 219, 248 (1990),
aff'd sub nom. Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir.), cert. denied,
112 S. Ct. 275 (1991). We observed further that one way to resolve the Appeal
Board’s concerns would be “identification of the location of sufficient available
shelter together with the means to notify the beach population as to where this
shelter is located,” an exercise we believed would not be “especially difficult or
time-consuming.” Id. This, however, assumes that sheltering is (o be utilized
as a protective action option for the general beach population. As the Appeal
Board later acknowledged in ALAB-945, if the record in this proceeding now
reflects that under the NHRERP “sheltering is not a planned protective action
option for the general beach population in any foresecable circumstance,” 33
NRC at 177, then the previously identified issue of what actions the State necd
take to implement such a protective action option is, as a practical matter, moot.

In their motion for summary disposition, Applicants sought to establish that
the State’s position is as the Appeal Board suggested. As support for this
supposition, Applicants relicd upon two factors. One is the NHRERP’s current
provisions regarding protective action options for the general beach population,
As is reflected in the relevant portions of the current version of the plan contained
in the “Common Refercnce Document™ accepted by the parties, sheltering is
not identified as a protective action option for the general beach population in
ERPA A in a general emergency.!? In addition, Applicants referenced statements
in a January 1991 pleading, which was signed by a State Dcputy Attorncy
General and confirmed in a sworn statement given by the State’s emergency
planning director shortly thereafter.’® Intervenors’ protestations to the contrary
notwithstanding,!* on their face these declarations by responsible State officials
provided substantial support for Applicants’ position that the State does not plan
to utilize sheltering as a protective action option for the general beach population
in ERPA A in any circumstance it can now foresce.!s

12 5ee Licensees® Response to Memornandum and Order of January 24, 1991 (Jan. 28, 1991) ;1 71-109 (NIIRERP,
Vol. 8, at 6.0-1 to 6.104 & Form 210A (Rev. 3, February 1990)).
13 See Memorandum in Support of Licensees® Motion for Summary Disposition of Record Clasification Directive
in ALAB-939 (Mar. 29, 1991) at 5 (citing Memorandum of the [State] on ALAB-939 (Jan. 10, 1991) at 1-2; Tr.
28,493).
M The thrust of Intervenors® attack upon these record statements by State officials is that they do not reflect the
State's actual intention regarding use of sheltering for the beach population. In light of Intervenors® failure to
provide any concrete evidence that these officials® statements cannot be taken at face value, see infra p. 154, we
sec no reason not to do so. This is panticularly so given the State’s failure to object to Applicants® representations
regarding its emergency planning posture, an action that it previously has shown itself more than willing to
undertake if it perceives that its position is being misstated. See [State]’s Comments Regarding Applicants’
Response to Licensing Board Order of January 11, 1990 (Feb. 16, 1990) at 2.
13 See also Tr. 28,468. At ealier points in this proceeding, the record was unclear regarding the State’s plan for
sheltering, and the State’s plan, as originally understood by the panies, scems to have evolved. See ALAB-939,
32 NRC at 173-79. As currently understood, however, the State’s plan not to include the shelter-in-place option
(Contirued)
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In the face of the plan’s current provisions and these statements “straight
from the horse’s mouth” that both fully corroborate Applicants’ position that no
genuine issue of material fact exists relative to the State’s intention not to use
the shelter-in-place option for the general beach population, to avoid summary
disposition on this matter Intcrvenors had to present contrary evidence that was
so “significantly probative” as to create a maierial factual issue. See Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 249-50 (1986). In his affidavit, Mr. Hausner
does declare that the State intends to utilize sheltering as a protective action
option for the beach population. As his affidavit nonetheless makes clear, Mr,
-Hausner's position in this regard is not based upon any concrete, first-hand
knowledge about what the State intends to do. Rather, he provides what is at
best an “educated guess” about the State’s intentions. His speculation in this
regard can hardly be described as so “significantly probative” that it creates a
material factual issue.

Simply put, Intervenors failed to counter the Applicants’ showing that was
based upon the record before the Licensing Board and established that no
material issue of fact now exists regarding the State’s intention not to use
sheltering as a protective action option for the general beach population in
ERPA A in a gencral emergency. Because the matters remanded by the Appeal
Board were rooted in the central premise that it was the State’s intent to
employ sheltering in some form as a protective action option for this population,
Applicants also were correct in asserting that those matters are no longer at
issue. Therefore, contrary to Intervenors’ claim, the Licensing Board acted
appropriately in granting summary disposition in favor of Applicants.

for the genenl beach population in a general emergency is fully consistent with evidence on the record on the
limited value of sheliering as 2 protective option. See LBP-88-32, 28 NRC at 759-68. Indeed, the evolution in
the State’s plan (or at least the parties’ understanding of that plan) has been in a direction that makes the plan
more consistent with the weight of evidence on the record than it was at the time of LBP-88-32, the Licensing
Board’s initial decision addressing sheltering.
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III. CONCLUSION
For the foregoing reasons, the Licensing Board’s decision in LBP-91-24, 33
NRC 446, is affirmed.
IT IS SO ORDERED.

For the Commission!¢

SAMUEL J. CHILK
Sccretary of the Commission

Dated at Rockville, Maryland,
this 3d day of April 1992,

16 Commissioner de Planque abstained, and Commissioners Curtiss and Remick did not participate in this matter.
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(Bloomsburg Site Decontamination) April 10, 1992

The Commission denies the NRC Staff’s petition for review of the Licensing
Board’s orders framing issucs for resolution in the procecding with respect to
jurisdictional matters and the Licensees’ financial resources. The Commission
observes, however, that an earlicr Appeal Board ruling in the proceeding, ALAB-
931, 31 NRC 350 (1990), constitutes the law of the case and that the Licensees’
financial resources cannot be a deciding factor in deciding the necessity of the
safety measures at issue in the proceeding.
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RULES OF PRACTICE: INTERLOCUTORY REVIEW

A petition for review of an interlocutory order must meet one or more of the
criteria in 10 CF.R. §§2.786(b) and 2.786(g).

RULES OF PRACTICE: INTERLOCUTORY REVIEW

The expansion of issues for litigation in a proceeding rarely affects the basic
structure of a procecding in such a pervasive or unusual way as to warrant
interlocutory review.

ATOMIC ENERGY ACT: SAFETY STANDARDS

The extent of Licensees’ financial resources cannot be a deciding factor in
determining whether the actions ordered by the Staff are necessary to adequately
protect public health and safety. The Licensees’ solvency has no relevance to
determining the hazard or the need for action to address the hazard at a site
potentially requiring decontamination or other remedial action.

LICENSING BOARDS: AUTHORITY
RULES OF PRACTICE: LAW OF THE CASE

Licensing Boards are obligated to adhere to the decision of higher tribunals
in the Commission’s adjudicatory system. Thus, the decision of an appellate
tribunal, even at an interlocutory phase of the proceeding, constitutes the law of
the case as to questions actually decided or decided by necessary implication.

MEMORANDUM AND ORDER

The NRC Staff has petitioned the Commission for review of an unpublished
interlocutory order of the Atomic Safety and Licensing Board, dated December
13, 1991, in which the Board denied the Staff’s request for clarification or
reconsideration of certain issues that the Board identified in a September 10,
1991 order as germane to the resolution of this proceeding. Safety Light
Corporation and USR Industries (hereinafter “Licensees™) urge the Commission
to deny the petition. For the reasons stated in this Order, we deny Staff’s petition
for review.

Before we address Staff’s petition for review, the appropriate standards for
review of interlocutory orders merit reiteration because neither Staff nor the
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Licensees have properly addressed those standards in their filings before us.!
Staff relies on 10 C.F.R. §2.786(b) as the basis for the Commission’s taking
review of the disputed aspects of the Licensing Board’s orders. However, in
addition to showing that one or more of the five criteria in section 2.786(b)(i)-(v)
are met, Staff is also obligated to demonstrate that its petition meets one of the
criteria in 10 C.F.R. §2.786(g) because the orders for which review is sought
are essentially interlocutory in nature.

When the Commission adopted its revised appellate procedures last year, the
Commission preserved the existing case law standard for interlocutory review.
Procedures for Direct Commission Review of Decisions of Presiding Officers,
56 Fed. Reg. 29,403 (June 27, 1991). As a general rule, interlocutory review
has been disfavored and is not allowed under our rules of practice. 10 C.F.R.
§2.730(f). Over the years, the former Atomic Safety and Licensing Appeal
Board recognized certain limited exceptions to this prohibition in extraordinary
circumstances under which a party could ask the Licensing Board to refer a
matter for interlocutory appellate review or could seck *“directed certification”
from the Appeal Board itself2 In establishing the new appellate structure under
which the Commission will conduct any appellate review of decisions and
actions of presiding officers in agency adjudications, the Commission codified in
section 2.786(g) the existing standard governing interlocutory review pursuant
to 10 C.F.R. §§2.718(i) and 2.730(f). Thus, in addition to meeting one of the
criteria in section 2.786(b), the petitioner seeking interlocutory review must also
show that the certified question or referred ruling either

(1) Threatens the party adversely affected by it with immediate and serious irreparable
impact which, as a practical matter, could not be alleviated through a petition for review of
the presiding officer’s final decision; or

(2) Affects the basic structure of the proceeding in a pervasive or unusual manner.

10 C.F.R. §2.786(g).

In this context, Staff’s petition for review is properly understood as a request
for directed certification. In particular, Staff asks the Commission to undertake
review and reverse the Licensing Board insofar as the Board adopted the
following two issues:

What fiscal resources are actually available to the Licensces, either as probable payments
under their insurance policies or as expenditures from their own corporate resources?

The Licensees quote & superseded version of our rules in their answer to Staff’s petition. Our current mule,
cffective July 29, 1991, was published at 56 Fed. Reg. 29,403, 29,409-10 (June 27, 1991).

210 CFR §2.718(i); see, e.g., Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2),
ALAB-741, 18 NRC 371 (1983); Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1
and 2), ALAB-405, 5 NRC 1190 (1977).
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and

Since the Board has already noted (Tr. 563-564) that there is at this point no law of the case
on such matters as jurisdiction, are there any matters of fact needed to clarify this issue so
that we can rule on it with finality?

Order (unpublished) at 6-7 (Sept. 10, 1991). Staff contends that the Licensing
Board’s refusal in its December 13 order to reconsider the adoption of the two
issues is “contrary to established law and constitutes a prejudicial procedural
error which threatens to affect the basic structure of the proceeding in a pervasive
manner,” NRC Staff’s Petition at 2.3 The Licensees support the Board's adoption
of the issues and suggest that neither warrants Commission review.

Whatever the merits of Staff’s position on the particular issues, we do not
believe that our review is necessary at this time. The harm, if any, that Staff may
sulfer is largely prospective in nature. The Licensing Board has not precluded
Staff from putting on its own case or from ultimately demonstrating that the
questions are not determinative of whether Staff’s orders should be sustained.
At most, the Licensing Board has included within the scope of its deliberations
two questions that may shape its final decision. In earlier proceedings, even if
there was a conflict with prior precedent, the mere expansion of issues rarely
has been found to affect the basic structure of a proceeding in such a pervasive
or unusual way as to warrant interlocutory review.* We think the same principle
holds true in the circumstances now before us and, thus, do not believe that
interlocutory review is warranted under the criteria of section 2.786(g).

By declining review, we do not mean to imply that the soundness of the
Licensing Board’s actions is free from doubt. Although the extent of the
Licensees’ financial resources, even by Staff’s admission, has some relevance
to this proceeding, the extent of the Licensees’ financial resources cannot be
a deciding factor in determining whether the actions ordered by the Staff
are necessary to adequately protect the public health and safety. See Union
of Concerned Scientists v. NRC, 824 F.2d 108, 114-18 (D.C. Cir. 1987).
The Licensees’ solvency has no relevance to determining the hazard at the
Bloomsburg site or the need for action to deal with that hazard.

Moreover, the Board’s generalization that there is no “law of the case”
appears to be too sweeping. Under the “law of the case” doctrine, lower
tribunals are generally obliged to adhere to the decision of appellate tribunals

3Ahhough it does not specifically reference them, Staff appears to rely on the second criterion in 10 CF.R.
§2.786(g) and the criteria in scction 2.786(b)(4)(ii) and (iv) as a basis for review.

‘Long Island Lighting Co. (Shorcham Nuclear Power Station, Unit 1), ALAB-888, 27 NRC 257, 262 (1988),
citing ALAB-861, 25 NRC 129, 135 (1987) (same case), Cleveland Electric llluminating Co. (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-706, 16 NRC 1754, 1757 (1982), and Pennsylvania Power and Light Co,
(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-641, 13 NRC 550, 552 (1981).
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in subsequent proceedings in the same case, even if thc appellate body has
decided an issuc at an interlocutory phase of the proceeding’ The doctrine
applies, however, only to questions actually decided or dccided by necessary
implication. Bankers Trust Co. v. Bethlehem Steel Corp., 761 F.2d 943, 950 (3d
Cir. 1985).

In ALAB-931, 31 NRC 350 (1990), the Appcal Board found that USR
Industries® sale of Safety Light Corporation in 1982 was a transfer of control
within the meaning of section 184 of the Atomic Encrgy Act and that the failure
to notify the NRC of the proposed transfer and the failure to have obtained
consent were a sufficient foundation for the inclusion of USR Industries in the
enforcement orders. 31 NRC at 368. Although this finding may be challenged in
a petition for review of the Licensing Board’s initial decision at the conclusion
of proceedings before the Board, the Appeal Board’s finding in ALAB-931
constitutes the “law of the case™ at this point which must be followed by the
Licensing Board. The Appeal Board left open, however, the question whether
certain other matters needed to be resolved which might bear on jurisdiction
over USR Industries and its subsidiaries. See id. at 367 n.53 & 370 n.60. With
respect to these other matters, there appears to be no “law of the case” and,
thus, further inquiry may be appropriate.

We sce no need, however, to undertake a closer examination of either issue
raised by the Staff at this time. We think it more appropriate to reserve our
review, if necessary, to a more fully developed record and focused decision
on the merits. To the extent that Staff or any other party belicves that it has
been aggrieved by the Licensing Board’s initial decision related to these or
other matters, the Commission will consider appropriate petitions for review in
accordance with section 2.786(b).

5See Lyons v. Fisher, 888 F.2d 1071, 1074 (Sth Cir. 1989), cert. denied, 110 S. Ct. 2209 (1990); National Airlines,
Inc. v. International Ass’ n of Machinists and Aerospace Workers, 430 F.2d 957, 960 (Sth Cir. 1970), cert. denied,
400 US. 992 (1971). Licensing Boards are certainly bound to follow the directives of higher level tribunals in
the Commission’s adjudicatory system. See South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-663, 14 NRC 1140, 1150 (1981), review declined, CL1-82-10, 15 NRC 1377 (1982);
Public Service Co. of New Hampshire (Scabrook Station, Units 1 and 2), LBP-88-6, 27 NRC 245, 251-52 (1988).
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Accordingly, Staff’s petition for review of the Licensing Board’s orders of
September 10 and December 13, 1991, is denied.
IT IS SO ORDERED.

For the Commission$

SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, Maryland,
this 10th day of April 1992,

‘QﬁmnSdindeamﬁsﬁmRm:i&wueno(waﬂablcfoﬂhenfﬁmudmdl!ﬁsmdd:ihheyhdbem
present, they would have approved it
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PIPING SPECIALISTS, INC. April 17, 1992

The Board issues subpoenas at the request of a party and expresses its
appreciation for the appearance of the witnesses. It also requires prefiled written
direct testimony in this enforcement case but permits parties to avoid filing
written statements to the extent that they have made rcasonable efforts to obtain
the prefiled testimony or have special reasons for not wanting to obtain it from
a particular witness.

RULES OF PRACTICE: ENFORCEMENT CASE; PREFILED
DIRECT TESTIMONY

The Board requires prefiled written direct testimony in this enforcement case
but permits parties to avoid filing written statements to the extent that they have
made reasonable efforts to obtain the prefiled testimony or have special reasons
for not wanting to obtain it from a particular witness.
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MEMORANDUM AND ORDER

(Subpoenas: Issuance, Explanation and Related Matters)

MEMORANDUM

We are issuing the four subpoenas ‘requested by the Staff of the Nuclear
Regulatory Commission (Staff) on April 13, 14, and 16, 1992, Because a
party has requested these subpocnas, we are assured that the testimony of the
subpoenaed witnesses is relevant to a full and fair hearing of this case and we
have ordered them to appear, according to long-established legal tradition and to
the regulations of the Nuclear Regulatory Commission (10 C.F.R. §2.720(a)).
We appreciate the appearance of the witnesses.

The subpoenas require each of the witnesses to appear at the beginning
of our proceeding. However, all four will not be first to testify. Hence, we
authorize the party that requested the subpocenas (in this instance, the Staff), to
arrange a reasonable time for each of the witnesses to report to the hearing.
This time should be set in light of negotiations between the parties concerning
the scheduling of witnesses, in light of reasonable needs for the Staff to speak
with the witnesses or prepare written direct testimony prior to cliciting their
sworn testimony, and in light of the need for the proceceding to progress without
interruption.

We note that the Staff, in a Motion of April 13, 1992,! has requested
permission to present oral testimony in lieu of the written direct testimony
ordered by the Board on April 7, 1992. This request shall be granted only to
the extent that the parties have made reasonable efforts to obtain the prefiled
testimony or have special reasons for not wanting to obtain it from a particular
witness.

We are awarc that the Administrative Procedure Act,-5 U.S.C. §556(d),
contains the following sentence: *“A party is entitled 1o present his case or
defense by oral or documentary evidence, to submit rebuttal evidence, and
to conduct such cross-examination as may be provided for a full and true
disclosure of the facts.” Under our ruling, a witness may swear to the accuracy
of prepared written direct testimony and must be present for cross-examination.
Consequently, the party will have an opportunity to present testimony “in oral or
documentary form,” and we will have an opportunity to examine the demeanor
of the witness. The procedure we have adopted will save time and will avail us
of all the evidence. ' '

INRC Staff Motion for Leave to Present Onal Testimony of Subpoenaed Witnesses (Motion).
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We understand the short time period available at this time for preparing
written testimony. Hence, we are requiring only that the parties make reasonable
efforts to prepare in advance all or part of the testimony of each witness. We
also would understand a party’s difficulty, and would grant an exemption from
the requirement for written direct testimony, with respect to hostile or unfricndly
witnesses or those with respect to which the party has special reasons for
requesting a complete or partial exemption from the rcquirement for written
direct testimony.

As the Staff correctly notes, at page 1 of its Motion, the Commission’s
regulations do not require the submission of written testimony in enforcement
proceedings. 10 C.F.R. § 2.743(b)(3). However, we consider our Order of April
7 to be authorized by 10 C.F.R. § 2.718(d) and (¢); see also 10 C.F.R. § 2.721(d).

ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is this 17th day of April 1992, ORDERED, that:

1. The Board shall issuec the subpocnas requested for Mr. Barry Mitchell,
Mr. Aaron L. Reil, Mr. James A. Hosak, and Ms. Rene Husberg.

2. The Board authorizes the Staff of the Nuclear Regulatory Commission
to accommodate the convenicnce of the witnesses, consistent with the needs of
this proceeding, with respect to the time at which parties are required to appear
at the hearing.

3. The parties shall make reasonable efforts to prepare written direct testi-
mony. Exemptions from this requirement may be granted for specific witnesses
upon motion.
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4. This Memorandum and Order shall be served together with the subpoe-
nas.

THE ATOMIC SAFETY AND
LICENSING BOARD

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Peter B. Bloch, Chair
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 35 NRC 167 (1992) LBP-92-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Richard F. Foster
Frederick J. Shon

In the Matter of Docket No. 040-08989-ML
(ASLBP No. 91-638-01-ML)

{Byproduct Materlal Waste

Disposal License)

ENVIROCARE OF UTAH, INC. Aprll 30, 1992

In a proceeding involving the licensing of a facility for the disposal of section
11e(2) uranium and thorium byproduct material, the Licensing Board determines
that the only petitioner for intervention lacks standing and, accordingly, that its
petition for intervention and request for a hcaring should be denied and the
proceeding terminated.

ATOMIC ENERGY ACT: STANDING TO INTERVENE

Section 189a(1) of the Atomic Encrgy Act, and implementing NRC regula-
tions, provides an opportunity for hearing to “interested” persons and, accord-
ingly, requires persons to possess standing in order to participate as a matter of
right in a hearing.
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RULES OF PRACTICE: STANDING TO INTERVENE

Commission regulations specify that a petitioner for intervention must set
forth its interest in the proceeding and the *“‘possible effect of any order that
may be entered in the proceeding” on its interest.

RULES OF PRACTICE: STANDING TO INTERVENE

In determining standing, the Commission applies contemporaneous judicial
concepts of standing. Under those standards, in order to establish standing,
a petitioner must demonstrate both that it has suffercd or will likely suffer
injury from the action under review and that the injury falls within the “zone of
interests™ at least arguably sought to be protected by the statute being enforced.

RULES OF PRACTICE: STANDING (INJURY IN FACT)

To demonstrate injury in fact, courts require a showing that the petitioner has
suffered or will suffer a “distinct and palpable™ harm, that the harm fairly can
be traced to the challenged action and that the injury is likely to be redressed
by a favorable decision.

RULES OF PRACTICE: STANDING (INJURY IN FACT)

Where purported harm or injury has not yet occurred, it must at least be
shown to be likely. The petitioner must have a “real stake” in the outcome of
the proceeding, although not necessarily a substantial stake.

RULES OF PRACTICE: STANDING (PLEADING REQUIREMENTS)

In ruling on standing questions, a Licensing Board must accept as true all
material factual allegations of a petition, except to the extent it deems them
to be overly speculative. Warth v. Seldin, 422 U.S. 490, 501 (1975); United
Transportation Union v. Interstate Commerce Commission, 991 F.2d 908, 911-
12 (D.C. Cir. 1989). In evaluating injury in fact, a board is limited to the types
of injury in fact actually asserted by the petitioner.

RULES OF PRACTICE: STANDING (INJURY IN FACT)

A generalized grievance shared in substantially equal measure by all or a large
class of citizens will not result in the distinct and palpable harm sufficient to
support standing. Interest “as a corporate citizen,” as alleged in this proceeding,
is such a generalized gricvance.
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RULES OF PRACTICE: STANDING (INJURY IN FACT)

An alleged injury that is neither caused by the licensing of a facility nor could
be alleviated by license conditions imposed on the facility cannot be recognized
as a basis for injury in fact.

RULES OF PRACTICE: STANDING (INJURY IN FACT)

Perpetual joint and several liability for onsite incidents involving byproduct
waste, irrespective of fault, as imposed by the Superfund statute, can constitute
injury in fact for a waste disposer to intervene in a proceeding involving licensing
of a waste disposal facility, as long as the disposer has shown sufficient interest
in considering use of the facility in question.

RULES OF PRACTICE: STANDING (INJURY IN FACT)

It is not a valid basis for denying injury in fact from the licensing of a facility
that the potential user of the facility could alternatively establish its own facility,
particularly where the potential user claims no expertise in the establishing or
operating of such a facility.

RULES OF PRACTICE: STANDING (ZONE OF INTEREST)

Although historically economic injury has been held not to constitute a zone
of interest sought to be protected by the Atomic Energy Act, the amendment of
section 84a(1) to include consideration of the economic costs of the disposal of
byproduct material expanded the zone to include certain types of such injury.

RULES OF PRACTICE: STANDING (DISCRETIONARY)

A petitioner that lacks standing of right may nonetheless be granted standing
as a matter of discretion, based on a weighing of six specified factors. Portland
General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27,
4 NRC 610, 614-17 (1976).

RULES OF PRACTICE: STANDING (DISCRETIONARY)

Intervention on a discretionary basis has not been granted in a proceeding
where no other intervenor had established standing of right. Before intervention
founded on discretionary standing were granted in such a case, there should be
cause to believe that “some discernible public interest will be served by the
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hearing.” Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2),
ALAB-413, 5 NRC 1418, 1422 (1977).

RULES OF PRACTICE: CONTENTION REQUIREMENT
FOR INTERVENTION

In order to be admitted as a party, a petitioner must not only demonstrate
its standing but also must proffer at lcast one viable contention, 10 C,F.R.

§2.714(b)(1).

PREHEARING CONFERENCE ORDER

(Terminating Proceeding)

Pending before us is a novel — indced unique — application of the law of
interest or standing to participate in an NRC licensing proceeding. Because we
conclude that Kerr-McGee Chemical Corporation (Kerr-McGee or Petitioner)
does not possess standing of right and, in the particular circumstances of this
case, should not be afforded standing as a matter of discretion, we are denying
its petition for leave to intervene and request for a hearing and terminating the
proceeding.

I. PROCEDURAL BACKGROUND

This proceeding involves the application by Envirocare of Utah, Inc. (Ap-
plicant) for a license to accept and dispose of uranium and thorium byproduct
material (as defined in section 11¢(2) of the Atomic Energy Act, as amended,
42 U.S.C. §2014(e)(2)) received from other persons, at a site near Clive, Utah,
approximately 85 miles west of Salt Lake City. In response to a Notice of
Opportunity for Hearing, published on January 25, 1991, a timely request for
a hearing and petition for intervention, dated February 25, 1991, was filed by
Kerr-McGee. This Licensing Board was created to consider that request and to
preside at a hearing, if necessary.?

By filings dated March 25, 1991, and April 5, 1991, the Applicant and NRC
Staff, respectively, filed responses in opposition to Kerr-McGee’s request and
petition. On April 15, 1991, Kerr-McGee filed a reply memorandum in support

156 Fed. Reg. 2959.
2 Establishment of Atomic Safety and Licensing Board, dated March 14, 1991, 56 Fed. Reg. 11,796 (Mar. 20,
1991). The Board was reconstituted on January 27, 1992, 57 Fed. Reg. 4502 (Feb. 5, 1992).
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of its hearing request, and on April 30, 1991, the Applicant filed a supplemental
answer to Kerr-McGee's request.

We initially scheduled a prehearing conference for June 19, 1991, but to
accommodate settlement negotiations among the parties and Petitioner, we
postponed and rescheduled that conference on a number of occasions. We also
granted Kerr-McGee several extensions of time to file proposed contentions,
based in part on modifications to the application for the proposed facility.
Kerr-McGee's contentions were filed on December 9, 1991, together with its
responses to questions posed by us on May 2, 1991. The Applicant filed its
responses to Kerr-McGee's contentions and to our questions on January 24,
1992, The Staff filed its responses to the contentions and our questions on
February 3, 1992 (corrected on February 5, 1992).

On Tuesday, March 10, 1992, we conducted a prehearing conference in Salt
Lake City, Utah? Participating in the conference were representatives of the
Applicant, Kerr-McGee, and the NRC Staff (Staff). Information provided prior
to and during the conference provides the basis for our conclusion that Kerr-
McGee lacks standing to participate in this proceeding, that at least one of its
proposed contentions satisfies the Commission’s standards for admissible con-
tentions, and that one particular contention (absent adjudicatory consideration)
warrants additional Staff attention.

II. LEGAL ANALYSIS

A. Standing

In order to be admitted as a party to an NRC proceeding, a petitioner
for intervention must demonstrate both that it has standing to participate in a
proceeding and that it has proffered at least one valid contention. 10 C.F.R.
§2.714(a) and (b). The standing question formed the basis for the opposition
of the Applicant and Staff to the intervention of Kerr-McGee.*

1. General

As pointed out by the Commission in a recent determination on standing, the
requirement stems from section 189a(1) of the Atomic Energy Act, 42 U.S.C.
§2239(a)(1), which provides that the Commission shall “grant a hearing upon
the request of any person whose interest may be affected by [a] proceeding . . .”

3 The conference was announced through a Notice of Prehearing Conference, dated February 7, 1992, published
at 57 Fed. Reg. 5495 (Feb. 14, 1992).

4 Both the Applicant and Staff conceded that at least one of Kerr-McGee's proffered contentions conforms to the
Commission’s contention requirements. See pp. 184, 185-86, infra.
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(emphasis suppliecd). As a result, Commission regulations specify that a
petitioner for intervention (such as Kerr-McGee) must set forth that interest
and the “possible effect of any order that may be entered in the procecding on
the petitioner’s interest.” 10 C.F.R. §2.714(a) and (d). Sacramento Municipal
Utility District (Rancho Seco Nuclear Generating Station), CLI-92-2, 35 NRC
47 (1992).

The standing questions in this proceeding arise from Kerr-McGee’s status
as a potential customer of this facility. Kerr-McGee possesses a large quantity
of mill tailings (estimated by Kerr-McGee as amounting to some 376,400 cubic
meters), defined by the Atomic Energy Act as section 11e(2) byproduct material,
at its site in West Chicago, Illinois, a now-inoperative thorium milling facility.
Kerr-McGee has long been seeking a way of disposing of this material — either
on its own site or at an offsite location.’ The proposed Envirocare facility is
one possible disposal site. At the prehearing conference, however, Kerr-McGee
stated that its disposal options had narrowed and that, reflecting environmental
concerns expressed by the State of Illinois, it had agreed with Illinois not only
that the material would not be disposed of on site but also lhat it would be
shipped to a site out of the State of Illinois.

It has long been held that, in determining standing, the Commission applies
contemporancous judicial concepts of standing. Metropolitan Edison Co. (Three
Mile Island Nuclear Station, Unit 1), CLI-83-25, 18 NRC 327, 332 (1983). Un-
der those standards, in order to establish standing, a petitioner must demonstrate
both that it has suffered or will likely suffer injury from the action under review
— i.e., that there has been or is likely to be “injury in fact” — and that the
injury falls within the “zone of interests™ at Icast arguably sought to be protected
by the statute being enforced — here, the Atomic Encrgy Act or the National
Environmental Policy Act (NEPA). /d., CLI-85-2, 21 NRC 282, 316 (1985),
Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2),
CLI-76-27, 4 NRC 610, 613-14 (1976); see Air Courier Conf. v. Postal Workers,
— US. ., 112 L. Ed. 2d 1125, 1134 (1991).

The Applicant and Staff each claim that Kerr-McGee satisfies neither aspect
of this standing test. We turn to these claims seriatim.

55::, e.g., Kerr-McGee Chemical Corp. (West Chicago Rare Earnths Facility), ALAB- 944 33 NRC 81 (1991).

61+.9-10, 17, 19, 23, 75. Written matesial submitted by Kerr-McGee following the prehearing confe riised a
question about whether the material would necessarily be disposed of outside lhc State of llb.nou' but, in response
to our Memorandum dated March 17, 1992, Kerr-McGee emphasized that *there are no disposal facilities . , .
available in Illinois and no facility is contemplated for such materials™ (Response dated March 27, 1992, at 2).
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2. Injury in Fact
(a) General

To demonstrate injury in fact, courts require a showing that the petitioner has
suffered or will suffer a “distinct and palpable™ harm, that the harm fairly can
be traced to the challenged action and that the injury is likely to be redressed
by a favorable decision. Dellums v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988),
citing Warth v. Seldin, 422 U.S. 490, 501 (1975) and Simon v. Eastern Kentucky
Welfare Rights Org., 426 U.S. 26, 38, 41 (1976).

Where (as here) the purported harm or injury has not yet occurred, it must at
least be shown to be likely. The petitioner must demonstrate that it has a *“real
stake” in the outcome of the proceeding, although not necessarily a substantial
stake. Houston Lighting and Power Co. (South Texas Project, Units 1 and 2),
LBP-79-10, 9 NRC 439, 447-48 (1979), aff'd, ALAB-549, 9 NRC 644 (1979).
In ruling on standing questions, we must accept as true all material factual
allegations of the petition, except 10 the extent we deem them to be overly
speculative. Warth, supra, 422 U.S. at 501; United Transportation Union v.
Interstate Commerce Commission, 891 F.2d 908, 911-12 (D.C. Cir. 1989).

(b) Kerr-McGee's Claims

Kerr-McGee has propounded the following claims of injury in fact stemming
from the licensing of this facility, to which we will apply the foregoing
standards:?

1. Kermr-McGee’s interest in assuring that the review of the application by
the Commission fully addresses the health, safety, and environmental
implications of the application, inasmuch as failure to do so “might
subject Kerr-McGee to potential liability for claims arising under
state tort law and federal and state environmental statutes.™ Kerr-
McGee focused this interest in terms of its potential liability under
the Superfund laws.’

2. Kerr-McGee's financial interest, premised upon the increased cost
(including environmental costs both to Kerr-McGee and to persons
near the shipment routes) of shipping material to the Envirocare site
rather than leaving it on site.)® Kerr-McGee subsequently withdrew

71 cvaluating Kerr-McGee's claims of injury, we are of course limited 1o the types of injury in fact actually
asserted by Kerr-McGee. See Cleveland Electric Ilhoninating Co. (Perry Nuclear Power Plant, Unit 1), LBP-924,
35 NRC 114 (1992).

8 Request for Hearing, dated February 25, 1991, at 6; Reply Memorandum of Kerr-McGee, dated April 15, 1991,
atd,

9Tz, 11-12, 119-20.
mRoquat for Hearing, supra note 8, a1 6; Tr. 12.
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this claim of injury in view of its agreement with Illinois to ship the
material off site and out of state.

3. Kerr-McGee's asserted injury caused by environmental damage or
accidents arising from the transport of wastes to the Envirocare
facility.:!

4. Kemr-McGee’s interest “as a corporate citizen” in the “entire range of
public health and safety issues.”?

(c) Board Rulings on Injury in Fact

(i) Dealing with these claims in inverse order, we find the fourth (“corporate
citizen interest™)-is clearly not a valid basis for standing. It represents a type of
“generalized grievance” shared in substantially equal measure by all or a large
class of citizens — such as assertions of broad public interest in regulatory
matters, or the administrative process, or the development of economical energy
resources, Or economic interest as a ratepayer — that will not result in the
distinct and palpable harm sufficient to support standing. Three Mile Island,
CLI-83-25, supra, 18 NRC at 332-33; Tennessee Valley Authority (Watts Bar
Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418 (1977); Dellums, supra,
863 F.2d at 971; Warth, supra, 422 U.S. at 501. That the class of corporate
citizens is smaller than the totality of all citizens does not rescue it from the
generality of the *“large class” that lacks the particularity necessary to establish
an interest in the proceeding,

(ii) The third claim (based on environmental damage or accidents stemming
from transportation of wastes to the site) is invalid because it contains an insuf-
ficiently particularized relationship to the Envirocare site. Under its agreement
with the State of Illinois, Kerr-McGee clearly will have to transport its wastes
someplace. From the material before us, it appears that Kerr-McGee will risk
essentially the same damages if it ships the wastes to any location, and it is clear
that it will have to do so. Kerr-McGee has pointed to nothing that makes ship-
ment to the Envirocare site different from shipment to any other site. And the
Applicant has stated that shipment would be by rail or truck using conventional
containers.)?

That being so, there are no particularized reasons why the transportation
claims — notwithstanding their foundation in environmental or public health and
safety claims — should be recognized as a basis for standing in this particular
proceeding. The injury, if any, would neither be caused by the licensing of this

11 peply Memorandum of Kerr-McGes, dated April 15, 1991, at 4.
21012, 112
131y, 31-32, 40, 60.
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facility nor alleviated by any conditions that we could impose on the facility.
See Simon, supra, 426 U.S. at 38,

(iii) As noted above, the second basis (costs of shipping off site, as
compared to onsite storage) has been withdrawn in light of Kerr-McGee's
agreement to so dispose of its wastes.

(iv) The first basis listed rcpresents the only potentially viable basis for
standing of right proffered by Kerr-McGee. Namely, Kerr-McGee asserts
perpetual liability for onsite incidents should it store wastes at Envirocare. Kerr-
McGee relies on the Superfund statute to support this claim of potential damage.
We review this claim in some detail.

Kerr-McGee asserts — and no other party appears to dispute — that some
of the waste material on the West Chicago site is subject to Superfund liability.
Such liability arises from section 107(a) of the Comprchensive Environmental
Response, Compensation and Liability Act (“CERCLA"), 42 U.S.C. §9607(a),
which reads in pertinent part:

§9607. Liability
(a) Covered persons, scope

Notwithstanding any other provision or rule of law, and subject only to the defenses set forth
in subsection (b) of this section —

(3) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by such person, by any other party or entity, at any facility
owned or operated by another party or entity and containing such hazardous substances, . . .

. . . from which there is a release, or a threatened release which causes the incurrence
of response costs, of a hazardous substance, shall be liable for —

(A) all costs of removal or remedial action incurred by the United States Government
or a State not inconsistent with the national contingency plan;

(B) any other necessary costs of response incurred by any other person consistent with
the national contingency plan; and

(C) damages for injury to, destruction of, or loss of natural resources, including the
reasonable costs of assessing such injury, destruction, or loss resulting from such a release.

There are relatively few defenses against liability under the foregoing provi-
sion. They are all set forth in section 107(b) of CERCLA, 42 U.S.C. § 9607(b),
which reads:

(b) Defenses

There shall be no liability under subsection (a) of this section for a person otherwise
liable who can establish by a preponderance of the evidence that the release or threat of
release of a hazardous substance and the damage resulting therefrom were caused solely by
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(1) an act of God;

(2) an act of war;

(3) an act or omission of a third party other than an employee or agent of the
defendant, or than one whose act or omission occurs in connection with a contractual
relationship, existing directly or indirectly with the defendant (except . . . ), if the defendant
establishes by a preponderance of the evidence that (a) he exercised duc care with respect
to the hazardous substance concerned, taking into consideration the characteristics of such
hazardous substance, in light of all rclevant facts and circumstances, and (b) he took
precautions against foreseeable acts or omissions of any such third party and the consequences
that could foreseeably result from such acts or omissions; or

(4) any combination of the foregoing paragraphs.

Kerr-McGee asserts that the Superfund liability remains with it notwithstand-
ing the transfer of the waste material to a disposal site such as Envirocare and
notwithstanding that the damage giving rise to the liability occurs while the
material is in the disposal facility’s control and possession (and through no fault
of Kerr-McGeg, its employees or agents). Kemr-McGee also claims that it could
be jointly and severally liable under the Superfund statute not only for damages
from its own waste but also for damages from the wastes of others stored at
the facility that may become commingled with its own waste. Thercefore, Kerr-
McGee reasons, it has an obligation to assure that the waste is handled and
stored in as appropriate a manner as possible, at a facility designed to assure
that its waste is properly stored to prevent damages from arising and, in addition,
will not become commingled with the wastes of other disposers.!4

Kerr-McGee claims that its intervention into this proceeding is an appropriate
way to effectuate its interest in achieving this goal and, accordingly, that
its interest will be affected by the results of this proceeding. Kerr-McGee
particularly emphasizes its interest in assuring that its wastes arc kept separate
and apart from wastes provided by other customers of the facility, to avoid joint
and several liability and to assurc that any eventual Superfund liability on its
part is limited to that arising from its own wastes.

In response, the Applicant and Staff each assert that, notwithstanding the
Superfund liability, Kerr-McGee does not have an interest in the Envirocare
proceeding, because it may never seek to store its wastes at the Envirocare site.
They deem Kerr-McGee's interest described above as being too speculative to
serve as a basis for standing to participate in the proceeding.

The Applicant and Staff acknowledge that there currently is no licensed
disposal site that would be authorized to accept Kerr-McGee's West Chicago
wastes. They also acknowledge that applications are currently pending for
such authority at two separate facilities, the Envirocare facility and one other

¥No party has claimed that Superfund liability would not extend to materials stored at an NRC-regulated site
such as Envirocare, and we thus do not explore the ramifications or legal validity of such a claim.
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similar proposed facility located near Spofford, Texas, to be operated by Texcor
Industries, Inc.!® (The Texas facility license is currently under review by the
State of Texas.)

But the Staff, at least, also claims that Kemr-McGee has other storage
alternatives, even if it has agreed that it will not storc the wastes on its own
West Chicago site or within the State of Illinois. The Staff lists threc general
categories of such alternatives.

The first is any site that Kerr-McGee itsclf may develop to dispose of the
West Chicago tailings. In this category the Staff includes onsite storage (both
in-place and relocated), but cven absent the availability of such option, the Staff
maintains that Kerr-McGee could obtain a suitable site and develop it itself.'s It
adds that there are potentially a large number of sites that could meect the siting
critcria of 10 C.F.R. Part 40, Appendix A.

In our view, it is not appropriate to deny injury in fact (and hence standing)
on the ground that a petitioner could go out and develop its own site and thus
may never use the site in question. In the first place, although Kerr-McGee has
had much experience in handling thorium wastes, it disclaims any expertise in
the disposal of wastes — as we understand it, the establishing or operating of a
long-term waste storage facility.!?

Beyond that, such a response is equivalent to the declaration, in an antitrust
context, that monopoly control over a scarce resource is not objectionable
inasmuch as a purchaser can always go out and establish its own source of
supply of the resource — a claim that has been routinely rejected. See, e.g.
Lorain Journal Co. v. United States, 342 U.S. 143 (1951); Eastman Kodak Co.
v. Southern Photo Materials Co., 273 U.S. 359 (1927). Morcover, under the
Staff’s reasoning, a petitioner would never have an interest in a facility to be
operated in the future, inasmuch as the petitioner’s interest might well change
before the facility in question becomes operational.

The Staff’s sccond category of so-called available sites is any existing site
under the Uranium Mill Tailings Radiation Control Act (UMTRCA), Title II,
that has enough room in its tailings impoundment to hold the West Chicago
tailings. The Staff points out that many such sites would be physically capable
of accepling the West Chicago tailings, and it lists 23 mills capable of taking
section 11e(2) byproduct material from other sites.!® It acknowledges, however,

uApplicmt's Responsc to Board Questions of May 2, 1991, dated January 24, 1992, at 3; NRC Staff’s Response
to the Licensing Board's Questions in its Order of May 2, 1991, dated February 3, 1992 (corrected on February
5,1992), at 4.

16 NRC Suaff's Response to the Li ing Board’s Questions in its Order of May 2, 1991, dated February 3, 1992
(corrected, February S, 1992), at 2.

7y 35,

18 NRC Staff’s Response to the Licensing Board®s Questions in its Order of May 2, 1991, corrected version dated

February 5, 1992, Exhibit A.
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that it has not inquired about how much unused capacity remains available at any
such site, whether any site has sufficient excess capacity to accommodate the
West Chicago tailings, or whether the owners would be willing to accept West
Chicago wastes. The Staff adds that any site owner subject to NRC regulation
would have to seek a license amendment to permit its site to receive the West
Chicago wastes, and any site owner subject to Agreement State control would
have to obtain necessary regulatory approval from such State.

We acknowledge that the existence of identified sites of this type might
easily undercut Kerr-McGee’s claim of injury from the licensing of Envirocare.
But we are rejecting this second category of potential sites for essentially the
same reason we rejected the first — the lack of identified site whose owner is
expressly willing and able to handle Kerr-McGee’s wastes. None of the sites
would currently be available to take the West Chicago wastes, and no site owner
has sought to make its site available. Indeed, the record includes no suggestion
that any owner would wish to do so. Absent such a showing, the theoretical
acceptability and potential availability of such sites does not elevate them to the
status of available alternatives — particularly given Kerr-McGee’s expressed
need for disposing of the wastes as soon as possible.

Finally, the Staff’s third category of potentially available sites are commercial
disposal facilities licensed to receive scction 11e(2) byproduct material. The
Staff acknowledges that no such facility is currently licensed, and it indicates
knowledge of only two that are secking regulatory approval for that purpose —
the Envirocare facility (involved in this procceding) and the Texcor Industries
facility in Texas, mentioned earlier. The Staff indicates that it has had informal
conversations with others who might seek to establish such facilities.

In our view, based on the representations of both Kerr-McGee and other
parties, only the Envirocare and Texcor facilities constitute viable options for
the near-term disposal of the West Chicago wastes. As Kerr-McGee points out,
“[t]here are only two potential sites out [] there . . . . [t]he available options
are Envirocare and Texcor.”® The record additionally reflects that authorities
and public opinion in the State of Illinois view the Envirocare site as the prime
option for waste disposal?® and, for purposes of standing, we must give credit
to these statcments (which are reiterated by Kerr-McGee).

As the Staff points out,?! Kerr-McGee's interest in the Envirocare facility
would be stronger if it had taken steps to arrange for potential disposal at that
site — a step it has apparenily not taken. We disagree, however, with the
Staff’s conclusion that, absent any such arrangement, Kerr-McGee’s interest in

191, 73, 84,
:?Requcst for Hearing, dated February 25, 1991, st 4.5 and various attachments,
Tr. 51.
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the Envirocare facility would necessarily be too hypothetical and speculative to
constitute a valid interest.

In our view, there are currently only two potential facilities for the near-term
disposal of Kerr-McGee's wastes that we must consider in evaluating Kerr-
McGee's standing to participate in this proceeding — Envirocare and Texcor.
If Kerr-McGee had expressed an intent to use either Envirocare or Texcor, or
both, or perhaps the first licensed, we would have no difficulty in concluding
that Kerr-McGee has an interest in assuring that either or both of these facilities
meet its special need for acceptable long-term isolation and separation of its
wastes. Such assurance is needed to preclude Kerr-McGee from becoming liable
for damages caused by improper handling and storage of its own wastes and
generally and severally liable under CERCLA for damages caused by wastes
generated by others that become co-mingled with its own wastes.

Kerr-McGee, however, has not even expressed the intent that would provide it
standing to protect against CERCLA liability. The farthest that it has gone is its
statement that it “consider[s] Envirocare as an alternative site for the materials,”?
It also stated that “we have no preference as between Texcor and Envirocare or
anyone else.”? Something more is required, to provide the concrete interest that
must be demonstrated under the Commission’s Rules of Practice. Otherwise,
the Applicant might be required to make extensive changes to its facility to
accommodate the CERCLA liability of a single potential customer that has not
expressed any intent to use the facility.

Absent such an expression of intent, we conclude that Kerr-McGee has failed
to demonstrate its interest in this proceeding. It has not met its burden in
establishing injury in fact. Kerr-McGee thus lacks standing of right to participate
in this proceeding.

3. Zone of Interest

Given our conclusion on injury in fact, we need not rule on the second aspect
of standing, i.e., whether the asserted injury of Kerr-McGee falls “arguably
within the zones of interest” sought to be protected by the statute being enforced
— here, the Atomic Energy Act or NEPA. See Pebble Springs, CLI-76-27,
supra, 4 NRC at 614; see also Air Courier Conf., supra, 112 L. Ed. 2d at
1134; Association of Data Processing Service Organizations, Inc. v. Camp, 397
U.S. 150 (1970). Because an appeal of our determination might well be taken,
however, we believe it to be useful to express our opinion on whether the only
basis for standing that we have found could have merit arguably falls within
the zones of interest of the foregoing statutes — namely, potential CERCLA

2, 10.
23, 75 (comrected).
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liability of Kerr-McGee from improper handling and storage of its wastes and
from the co-mingling of its wastes with those of others.

The Applicant and Staff have cited a number of cases holding that economic
matters of various sorts are not within the zones of interests sought to be
protected by the Atomic Energy Act or NEPA. In particular, either or both
rely on, inter alia, Pebble Springs, CLI-76-21, supra, 4 NRC at 614; Virginia
Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-342,
4 NRC 98 (1976); and Long Island Lighting Co. (Jamesport Nuclear Power
Station, Units 1 and 2), ALAB-292, 2 NRC 631, 638-39 (1975). On such basis,
they assert that Kerr-McGee'’s interests are likewise not within a qualifying
zone of interest and, on that ground as well, Kerr-McGee has failed to establish
standing,

We have reviewed those and other cases of the same sort — e.g., Sacramento
Municipal Utility District (Rancho Seco Nuclear Generating Station), CLI-92-2,
35 NRC 47 (1992), appeal pending sub nom. Environmental and Resources
Conservation Organization v. NRC, No. 92-70202 (9th Cir., filed Apr. 2, 1992)
(economic interest of plant employees in employment at plant that was shutting
down for management-determined reasons not within protected zone of interest).
We agree that they do hold that, at the time of their issuance, the particular
economic interest being asserted did indeed fall outside the zones of interest
sought to be protected by the governing statutes. But, as Kerr-McGee observes,
the economic interest it seeks to assert (vis-a-vis its CERCLA liability) depends
upon an amendment to the Atomic Energy Act that was not in effect at the time
of (or, with respect to the Rancho Seco decision, did not apply to) the foregoing
decisions. > '

The amendment in question was enacted in 1983. It modified section 84a(1)
of the Atomic Energy Act to include the language underscored below:

a. The Commission shall insure that the management of any byproduct material, as defined
in section 11.e(2), is carried out in such manner as —

(1) the Commission deems appropriate 1o protect the public health and safety and
the environment from radiological and nonradiological hazards associated with the
processing and with the possession and transfer of such material taking info account
the risk to the public health, safety, and the environment, with due consideration of the
economic costs and such other factors as the Commission determines to be appropriate
« « « [emphasis supplied].

Kerr-McGee asserts that this language added economic considerations to

the Atomic Energy Act, at least in the area of section 11e(2) waste disposal,
enlarging the ambit of the zones of interest sought to be enforced by the Act to

27y, 111, 113-14, 115,
25 pyb. L. No. 97-415 (96 Stat, 2067) (1983).
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include claims of the adequacy of the facility satisfactorily to isolate the wastes
provided by different disposers.2é Although the Applicant and Staff acknowledge
some change to the zones of interest comprehended by the Act, bath claim that
the NRC fulfilled its entirc obligation in regard to thc economic aspects of
waste disposal by its issuance (in 1985) of revised implementing regulations in
10 C.F.R. Part 40, Appendix A. The Staff stresses the portion of that revision
that allows reduction in a 1000-year isolation design standard to 200 years under
certain circumstances.?’ They each cite Quivira Mining Co. v. U.S. NRC, 866
F.2d 1246 (10th Cir. 1989) (hereinafter, Quivira).

We agree (and Kerr-McGee does not here dispute) that Quivira held that NRC
satisfactorily recognized economic considerations and performed the requisite
cost-benefit rationalization in its issuance of the 1985 version of Appendix A to
Part 40. Beyond that, however, Kerr-McGee cites the Court’s acknowledgment
that, in approving the 1985 criteria, it recognized that “NRC has pledged
to take into account ‘the economics of improvements in relation to benefits
to the public health and safety’ in making site specific licensing decisions
[emphasis added], see 1985 Criteria, Introduction™ and, as a result, concluded
that “this commitment is consistent with the statutory mandate to determine that
the costs of regulation bear a ‘reasonable relationship® to benefits.”® Further,
and significantly, the Court commented that those challenging the regulations
(including Kerr-McGee) “may have cause in the future to challenge, in the
context of individual licensing procedures, whether the NRC’s application of
[the Introduction of Appendix A to Part 40] achicves the statutory command of
flexibility.”?

We agree with Kerr-McGee that this material persuasively establishes that
issues such as Kerr-McGee wishes to raise (concerning the adequacy of material
storage and isolation in light of CERCLA liability) are at least *arguably”
(the only standard that must be met) within the zone of interests sought to be
protected by section 84a(1) of the Atomic Energy Act. Thus, adequate storage
and isolation under the criteria of the Appendix to Part 40 may not be sufficient
in view of CERCLA liability. But, on the other hand, the added cost (if any) of
constructing the facility and managing its operations to take CERCLA liability
into account may exceed the bounds of reasonablcness that the Atomic Energy
Act now directs the Commission to consider. The zones of interests covered
by section 84a(1) of the Atomic Encrgy Act are thus at least “arguably” broad
enough to encompass such claims, The second aspect of standing has thus been
satisfied by Kerr-McGee.

26, 118, 119-20.

2, 135 (Safl). .

28866 F.2d at 1254. Cited by Kerr-McGee at Tr. 136-37.
29866 F.2d at 1259 (citation omitted).
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4. Discretionary Standing

Although we have found that Kerr-McGee has failed to set forth at least a
reasonable basis for us to conclude that it has standing of right in this proceeding,
we also recognize that the Commission has authorized participation on the basis
of discretionary standing under prescribed circumstances. See Pebble Springs,
CLI-76-27, supra, 4 NRC at 614-17. We therefore have also considered Kerr-
McGee's claim that it should be granted standing as a matter of discretion. In
determining whether to allow participation on the basis of discretionary standing,
the Commission has directed us to look at the following factors:

(@) Weighing in favor of allowing intervention —
(1) The extent to which the petitioner’s participation may reason-
ably be expected to assist in developing a sound record,
(2) The nature and extent of the petitioner’s property, financial, or
other interest in the proceeding.
(3) The possible effect of any order that may be entered in the
proceeding on the petitioner’s interest.
(b) Weighing against allowing intervention —
(4) The availability of other means whereby petitioner’s interest
will be protected.
(5) The extent to which petitioner’s interest will be represented by
existing parties.
(6) The extent to which petitioner’s participation will inappropri-
ately broaden or delay the proceeding.

Weighing the varying factors, we believe that the first — the most important®®
— weighs slightly in favor of Kerr-McGee's intervention, on topics relating to
the capability of the facility (and its management) fo store wastes properly to
avoid CERCLA liability and to keep isolated one entity’s wastes from the wastes
of others, although Kerr-McGee itself disclaims any expertise in disposal of
waste.® The second factor — Kerr-McGee’s interest in the proceeding — is,
however, negative; as we have stated earlier, Kerr-McGee has demonstrated a
general interest in the safe handling and storage of wastes but no particular
interest in the use of this facility, We have reviewed the third factor in
conjunction with our consideration of standing of right and conclude that it
tends to favor discretionary intervention, inasmuch as any license conditions
designed to enhance the ability of the Applicant to avoid CERCLA liability for

30 pebble Springs, CL1-76-27, supra, 4 NRC at 617; Virginia Electric and Power Co. (North Anna Power Station,
Units 1 and 2), ALAB-363, 4 NRC 631, 633 (1976); Public Service Co. of Oklahoma (Black Fox Station, Units
1 and 2), ALAB-397, 5 NRC 1143, 1145 (1977); Tennessee Valley Authority (Waus Bar Nuclear Plant, Units 1
and 2), ALAB-413, 5 NRC 1418, 1422 (1977).

37y 75,
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improper storage and (o isolate the material of various disposers would enhance
the option of Kerr-McGee to utilize the Envirocare facility for its wastes.

As for the contrary factors, Kerr-McGee could perhaps attain its stated desire
— a facility properly designed and operated to minimize Kerr-McGee’s potential
CERCLA liability — through informal conversations with the Applicant and
Staff, as suggested by the Staff.’? Although Kerr-McGee would have no right
to have its views considered, much less acted upon, the Staff and Applicant at
the prehearing conference appeared amenable to such an approach and willing
to take responsible suggestions seriously. We rank this factor as neutral,
neither favoring nor disfavoring intervention. The fifth factor favors intervention,
inasmuch as there is no other party who could represent-or protect Kerr-McGee's
interest.

Finally, and significantly, intervention of Kerr-McGee clearly will produce
some delay in the proceeding — adjudication in a situation where there otherwise
would be none will of necessity produce that result. Kerr-McGee denies any
intent to delay the procecding through its participation and offers to proceed
expeditiously and abide by expedited discovery and hearing schedules.3® Were
a hearing to be authorized, we would also take steps to minimize that necessary
result by limiting Kerr-McGee's intervention 10 issucs clearly related to its
interest in avoiding CERCLA liability. Nonctheless, delay would occur, and
we would thus weigh this factor negatively.

One further factor needs to be considered. Based on our inquiries to the
partics as well as our own rescarch, we are unaware of any proceeding where
discretionary intervention was the only intervention granted. We also are
unaware of any bar to doing so. Indeed, the Appeal Board long ago suggested
that no such bar exists, commenting that “before a hearing is triggered at the
instance of one who has not alleged any cognizable personal interest in the
operation of this facility, there should be cause to believe that some discernible
public interest will be served by the hearing.” Watts Bar, ALAB-413, supra,
5 NRC at 1422, There do not appear to be any cstablished standards for
determining whether a discernible public interest would be served by a hearing.

Here, we believe that a discernible public intcrest would not be served by the
hearing that Kerr-McGee has requested. The issues it has raised are not being
ignored by the Staff — indced, as pointed out by the Staff and Applicant,3
many of the proposed contentions are derived from or suggested by questions
previously asked the Applicant by the Staff.* In addition, we are urging the Staff.

32r. 63, 63-69.

337r. 13, 154, 155.

341y, 14, 16, 153.

3517, 69, 156-57, 162

3610 particular, proposed contentions 1,2, 3,4, 5,7, 8,9, 12, 13, 14, 15, 16, 18, 19, and 20.
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(later in this opinion) to devote particular attention to one issue that was initially
highlighted by Kerr-McGee and which is currently under review by the Staff —
namely, Contention 6, concerning the capability of management adequately to
manage the proposed facility (see p. 186, infra).

Thus, the primary reason why we are declining to grant intervention on a
discretionary basis is the same reason we refused to grant standing as a matter
of right — the absence of any commitment or even expressed intent by Kerr-
McGee actively to consider use of the facility (whether separately from or in
conjunction with the Texcor facility) for all or a portion of its wastes. Another
reason is our failure to perceive any “discernible public interest” that will be
served by a hearing in a situation where, as here, there are no other intervenors.
Accordingly, as a matter of discrction, and particularly absent an expression
of intent such as we have described, we conclude that Kerr-McGee has failed
to establish adequate grounds to merit convening a hearing to provide it an
adjudicatory opportunity to participate in resolving issucs bearing upon the
CERCLA liability of waste disposers (including itsclf).

B. Contentions

In order to be admitted as a party to a proceeding, a petitioner must not
only demonstrate its standing but also that it has proffered at least one viable
contention. 10 C.F.R, §2.714(b)(1). Given our finding of lack of standing, we
normally would not discuss the adequacy of contentions. Because of potential
review, however, we believe it desirable to express our view on whether Kerr-
McGee has proffered at least one valid contention.

In its December 9, 1991, filing, Kerr-McGee submiticd twenty proposed
contentions. In their responses to those contentions, the Applicant and Staff,
respectively, have acknowledged that many of the contentions are consistent
with the NRC rules governing contentions, and they offered no objection to their
admission, assuming standing were to be found. We discussed the contentions
with the parties at the prehearing conference.™

In its response to Kerr-McGee’s contentions, the Applicant suggests that,
if we were to find that Kerr-McGee has standing, we limit its participation to
those issues as to which it has demonstrated a proper interest, based on authority
in 10 C.F.R. §2.714(g).>® That section authorizes us, upon determining that a
petitioner’s interest is limited to one or more of the issues involved in the
proceeding, to limit its participation to those issues. In addition, in conjunction
with discretionary intervention, the Commission explicitly empowcered boards

31y, 178219,
38Applicam'l Answer to Kerr-McGee's Contentions, dated January 24, 1992, at 14; Tr. 36.
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to limit the participation of intervenors “to the issues thcy have specified as of
particular concern to them.” Pebble Springs, CL1-76-27, supra, 4 NRC at 617.

Given the limited subject that we have determined even warrants participation
of Kerr-McGee, and given our determination that Kerr-McGee can contribute
in some degree to the development of the record insofar as it bears on that
subject, we find the Applicant’s suggestion to be well founded. If a hearing were
authorized, we would limit Kerr-McGee’s participation to contentions having a
bearing upon the ability of the facility and its management properly to handle
and store wastes to avoid CERCLA liability and to assurc isolation of one
organization’s wastes from the wastes of others.

As submitted, the proposed contentions fall into several discrete categories:
Above-Grade Disposal — Contention 1.

Siting — Contentions 2, 3. ‘
Transportation Issues — Contentions 4, 5.
Applicant’s Qualifications — Contcntion 6.
Scismic Stability — Contention 7.
Hydrological Performance — Contentions 8, 9.
Maintenance — Contention 10.
Intrusion — Contention 11.
. Waste Characteristics — Contention 12,

10. Embankment Liner — Contention 13.

_ 11, Radon Barricr — Contention 14,

12. Water Erosion — Contention 15.

13. Endangered Species — Contention 16.

14. Waste Dust — Contention 17,

15. Monitoring — Contention 18.

16. Cost-Benefit Analysis — Contention 19.

17. Surety Arrangements — Contention 20.

Kerr-McGee has stated that its contentions (filed on December 9, 1991)
are not based on the latest version of the Applicant’s proposal, that filed on
December 16, 1991, but that if we determined that it had standing, it would
discuss its contentions with the partics, drop any that had become moot, and
revise the others in accordance with the latest proposal.® If a hearing were to
be held, we would adopt that course of action. However, inasmuch as we wish
to provide guidance as to how we would rule on contentions, we turn to the
contentions that are before us.

Under the criteria we have adopted, Contention 1 would appear to raise
issues of the suitability of above-grade disposition to achicving the protection
and isolation that Kerr-McGee belicves is necessary., Neither the Applicant

WX NS WN -

31y, 198, 218-19. Any reviscd contentions that raise new issues would be subject to the late-filing criteria of 10
C.F.R. §2714(2)(1).
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nor Staff opposes this contention. We would accept it if a hearing were to be
authorized. Thus, the contention requirement for a hearing would be satisfied.

As for the others, we leave most of them to a time when, by virtue of an
appeal from our decision, we may be directed to hold a hearing. Only one —
number 6 — warrants our comments at this time. That contention challenged
the adequacy of the Applicant’s management to achieve proper disposal and
isolation of wastes from the wastes of others. Kerr-McGee ciles four separate
examples of management practice at the existing Envirocare facility.

The Staff does not oppose this contention, and the Applicant objects on
the merits. It claims that Kerr-McGee is merely using isolated instances in
Envirocare’s 4-year management of NORM wastes and is unfairly considering
them out of context. We note, however, that Kerr-McGee is using a traditional
way of raising management issues and that it may be the only way to raise
potential systemic management deficiencies. Assuming this contention were
never to be litigated, we strongly urge the Staff (as it apparently intends) to
perform additional investigation into the alleged circumstances and to determine
whether the cited circumstances reflcct management deficiencies that ought to
be remedied prior to licensing.*®

III. ORDER

On the basis of the foregoing, it is, this 30th day of April 1992, ORDERED:

1. The request for a hearing and petition for lcave to intervene of Kerr-
McGee Chemical Corp. is hereby denied.

2. This proceeding is hereby terminated.

3. Objections to this Order may be filed by a party or petitioner within five
(5) days of its service, except that the Staff may file such objections within ten
(10) days after service. Cf. 10 C.F.R. §2.752(c).

4. This Order is subject to appeal to the Commission in accordance with
the provisions of 10 C.F.R. §2.714a. Any appcal must be filed within ten (10)
days of service of this Order and must include a Notice of Appeal and supporting

wlndecd. the Staff has indicated that, as of February, 1992, although “unable 1o form an opinion at this time as to
the significance of these incidents, it will consider this matter as appropriate in the course of its ongoing review of
Envirocare’s license application.” NRC Stafl's Response to Kerr-McGee's Contentions, corrected version dated
Fcbruary §, 1992, at 14 n.19.
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brief. Any other party may file a brief in support of or in opposition to the
appeal within ten (10) days after service of the appeal.
IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhocefer, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Foster
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Bethesda, Maryland
April 30, 1992
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Cite as 35 NRC 189 (1992) LBP-92-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Adminlistrative Judges:

Ivan W. Smith, Chairman
Dr. Richard F. Cole
Dr. Peter S. Lam

in the Matter of Docket No. 30-10749-CivP&OM
(ASLBP Nos. 91-649-04-CivP

92-652-01-OM)

(Byproduct Material License

No. 48-16296-01)

(EA 90-152, 90-085)

MIDWEST INSPECTION
SERVICE, LTD.
May 6, 1992

MEMORANDUM AND ORDER

(Terminating Proceeding)

On April 23, 1992, the parties to these enforcement proceedings, the NRC
Staff and Mr. Donald Paschen, President of Midwest Inspection Service, Ltd.,
filed (1) a Settlement Agrecment to Terminate Procecdings that had been
accepted by both parties; and (2) a joint motion requesting approval of the
Settlement Agreement and the entry of an order terminating these proceedings,
with a proposed Order. The Licensing Board' has reviewed the Settlement
Agreement under 10 C.F.R. §2.203 to determine whether approval of the

1on April 30, 1992, the Presiding Officer in these proceedings, Administrative Law Judge Ivan W. Smith, was
replaced by this Atomic Safety and Licensing Board.
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Agreement and consequent termination of these proceedings are in the public
interest.

Accordingly, the Board approves the Settlement Agreement attached hereto
and incorporates it by reference into this Order. Pursuant to sections 81 and 161
of the Atomic Energy Act, and 10 C.F.R. §2.203, the Board terminates these
proceedings on the basis of the attached Agreement.

THE ATOMIC SAFETY AND
LICENSING BOARD

Richard F. Cole
ADMINISTRATIVE JUDGE

Peter S. Lam
ADMINISTRATIVE JUDGE

Ivan W, Smith, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
May 6, 1992
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ATTACHMENT

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ADMINISTRATIVE LAW JUDGE

In the Matter of Docket No. 030-10749-CivP&OM
(Byproduct Materials License

No. 48-16296-01)

(EA 90-152)

MIDWEST INSPECTION
SERVICE, LTD.

SETTLEMENT AGREEMENT

On May 9, 1991, the NRC staff (Staff) issued an Order Imposing Civil
Monetary Penalty in the amount of $8,571.43 to Midwest Inspection Service,
Ltd. (Licensee) (56 Fed. Reg. 22,894, May 17, 1991). On June 5, 1991, the
Licensee requested a hearing on the Order Imposing the Civil Penalty, and
the matter was assigned to the Presiding Officer on July 3, 1991 (Docket No.
030-10749-CivP). On September 9, 1991, the Staff issued an Order Modifying
License (Effective Immediatcly) and Demand for Information (56 Fed. Reg.
46,808, Sept. 16, 1991). On September 25, 1991, the Licensee requested a
hearing on the second Order. This matter was assigned to the Presiding Officer
on October 15, 1991 (Docket No. 030-10749-OM).

On February 3, 1992, the Licensee sent a letter to the NRC Region III
Administrator stating that it “shall by February 28, 1992, in accordance with
NRC Regulations, dispose or transfer all licensed material” and that after
February 28, 1992, it “shall not conduct any radiographic operations as defined
by 10 C.F.R.” The Licensee retracted all requests’for hearings.

In accordance with the Licensce’s February 3, 1992 letter and later actions
carrying out its stated desire to terminate its Byproduct Materials License No.
48-16296-01, the NRC Staff and Mr. Donald Paschen, individually and as owner
and president of the Licensee, hereby agree as follows:

1. The Licensee agrees to withdraw its requests for hearings dated June
5, 1991, and September 25, 1991.
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2. Effective immediately, Byproduct Materials License No. 48-16296-01
is suspended. The Licensee shall not receive or use licensed material
on or after the date of this Settlement Agreement under the foregoing
License.

3. Licensee has transferred ownership of all licensed material and de-
vices to authorized recipients and will: (1) notify NRC Region IHI of
the name, address, and location of the licensed person(s) or licensed
firm(s) and to whom all licensed material has been transferred on an
NRC Form 314; and (2) submit verification of material transfer in the
form of a receipt from the transferce.

4. Upon a written finding by the Regional Administrator, NRC Region
III that no licensed material remains in the Licensee’s possession,
Byproduct Materials License No. 48-16296-01 shall be terminated.

5. Upon termination of Byproduct Materials License No. 48-16296-01,
the NRC Staff agrees to withdraw the Civil Penalty and retract the
September 9, 1991 Order Modifying License (Effective Immediately)
and Demand for Information.

6. Mr. Donald Paschen agrees to notify the Regional Administrator,
NRC Region III, for two years from the effective date of this Set-
tlement Agreement, in the event he obtains a controlling interest in
an entity which engages in any activities associated with the posses-
sion or use of licensed materials under an Agreement State or NRC
license.

7. In an attached joint motion, the NRC Staff and the Licensee jointly
move the Presiding Officer for an order approving this settlement
agreement and terminating this proceeding. The agreement shall
become effective upon the approval of the Presiding Officer.

For the U.S. Nuclear Regulatory For Midwest Inspection Service, Ltd.
Commission

Michael H. Finkelstein Donald Paschen, President
Counsel for NRC Staff Midwest Inspection Service, Ltd.
Dated at Rockville, Maryland, Dated at Green Bay, Wisconsin,
this 23d day of April 1992, this 22d day of April 1992,

[LBP-92-10, which would have followed this issuance, was withdrawn from
publication.]
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Cite as 35 NRC 193 (1992) LBP-92-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Admlnlétratlve Judges:

. James P. Gleason, Chairman
Jerry R. Kiine
Charles N. Kelber

Iin the Matter of Docket No. 040-08724
(ASLBP No. 92-661-05-OM)
(License No. SUB-1357)

CHEMETRON CORPORATION
Providence, Rl 02903
(Harvard Avenue Site and
Bert Avenue Site Decontamination) May 12, 1992

The Licensing Board grants a Joint Motion of Licensee and Staff in approving
a Consent Order and terminating a proceeding.

MEMORANDUM AND ORDER

(Order Approving Consent Order and Terminating Proceeding)

This proceeding involves an Order Modifying License (Effective Immedi-
ately) issued by the Staff to the Chemetron Corporation (Licensee) on April 8,
1992, The Order set forth that pursuant to the Commission’s Regulations, the
Licensee or any other person adversely affected could request a hearing on the
Order. The Licensee filed an answer to the Staff’s Order, requested a hearing,
and moved to set aside the Immediate Effectiveness of the Order.! The Licensee
also filed a *. . . Request for Expedited Production of Documents” from the

11 icensee Chemetron Corporation’s Answer to the United States Nuclear Regulatory Commission's April 8, 1992
Order Modifying License, Request for a Hearing and Motion to Set Aside the Immediate Effectiveness of the
Order, April 28, 1992
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Staff.? No other requests for a hearing or petitions to intervene have been re-
ceived. In telephone calls on May 5 and May 6, 1992, the Board established
to preside over this proceeding pursuant to 10 C.F.R. §2.271 was notified by
Staff and Licensee’s Attorneys that the parties were engaged in settlement ne-
gotiations. Those discussions resulted in a proposed Consent Order agreed to
by the parties, and a Joint Motion for the Board’s approval of the Order and
termination of the proceeding.® The Consent Order is intended to supersede the
Order Modifying the License. On Board approval, the Joint Motion provides
that the Staff will issue the Consent Order and the Licensee will withdraw its
request for hearing, the motion to set aside the immediate effectiveness order
and request for the production of documents.

In the terms and conditions outlined in the Consent Order, there does not
appear to be any reason why the public health, safety, and interest will not
be protected. Accordingly, the Board hercin approves the Consent Order
(incorporating its provisions by reference in this ORDER) and grants the motion
of the parties to terminate this proceeding.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

James P, Gleason, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Charles N. Kelber
ADMINISTRATIVE JUDGE

Bethesda, Maryland

2April 29, 1991. The motion was filed with the ASLBP's Chief Administrative Judge prior to the establishment
of this Board.

3Joint Motion of Chemetron Corporation and NRC Staff for Approval of Consent Order and Termination of
Proceeding, May 5, 1992.
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Cite as 35 NRC 195 (1992) LBP-92-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Morton B. Margulles, Chairman
Thomas D. Murphy

Harry Rein
In the Matter of Docket No. 30-31570-EA
(ASLBP No. 92-657-02-EA)
{Materlals License
No. 35-27026-01)
PATRICK K.C. CHUN, M.D. May 26, 1992
ORDER

(Approving Settlement Agreement and Terminating Proceeding)

On May 19, 1992, the parties to this enforcement proceeding, the NRC Staff
and Patrick K.C. Chun, M.D,, filed with the Atomic Safety and Licensing Board
(1) a Settlement Agreement that has becn accepted and signed by both parties
and (2) a joint motion requesting the Board’s approval of the Agreement and
entry of an order terminating this proceeding, together with a proposed Order.
The Board has reviewed the Settlement Agreement under 10 CF.R. §2.203
to determine whether approval of the Settlement Agrecment and consequent
termination of this proceeding is in the public interest. Based upon its review,
the Board is satisfied that approval of the Settlement Agrcement and termination
of this proceeding based thereon is in the public interest.

Accordingly, the Board approves the Settlement Agreement attached hereto
and, pursuant to sections 81 and 161 of the Atomic Encrgy Act of 1954, as
amended (42 U.S.C. §§ 2111 and 2201), incorporates the Scttlement Agreement
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by reference into this Order. Pursuant to 10 C.E.R. §2.203, the Board hercby
terminates this proceeding on the basis of the Scttlement Agreement.

THE ATOMIC SAFETY AND
LICENSING BOARD

Morton B. Margulies, Chairman
ADMINISTRATIVE LAW JUDGE

Thomas D. Murphy
ADMINISTRATIVE JUDGE

Harry Rein, M.D. (by M.B.M.)
ADMINISTRATIVE JUDGE

Bethesda, Maryland
May 26, 1992

ATTACHMENT
SETTLEMENT AGREEMENT

On November 12, 1991, the NRC Staff (Staff) issucd Order Prohibiting
Involvement in- Certain NRC-Licensed Activitics (Effective Immediately) to
Patrick K.C. Chun, M.D., 56 Fed. Reg. 56,716 (Nov. 21, 1991). That Order
was subsequently modified on November 27, 1991, to correct an unintentional
inconsistency. Order Modifying Order Prohibiting Involvement in Certain NRC-
Licensed Activities (Effcctive Immediately). 56 Fed. Reg. 63,985 (Dec. 6,
1991).

On November 18, 1991, Dr. Chun, in response to the first Order, requested
a hearing on the Order. On December 1, 1991, in response to both the Order
and the Modified Order, Dr. Chun filed an answer denying all “allegations and
charges made in the Orders,” and requested that the Orders be rescinded. Dr.
Chun also requested a hearing. In response to Dr. Chun’s hearing request, an
Atomic Safety and Licensing Board was established on January 14, 1992, 57
Fed. Reg. 2795 (Jan. 23, 1992). '

After discussions between the Staff and Dr. Chun, both the Staff and Dr.
Chun agree that it is in the public interest to terminate this proceeding without
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further litigation and without reaching the merits of the underlying orders, and
agree to the following terms and conditions.

1. The Staff agrees to withdraw the Orders issued to Dr. Chun, dated
November 12 and 27, 1991. Such withdrawal will become effective upon
approval of this Settlement Agreement by the Atomic Safety and Licensing
Board.

2. Dr. Chun agrees to withdraw his request for a hearing dated November
18, 1991. Such withdrawal will become cffective upon approval of this
Settlement Agreement by the Atomic Safety and Licensing Board.

3. Dr. Chun agrees that from November 12, 1991, the date of the issuance
of the original order, until November 11, 1992, he will not apply for or hold an
NRC license, will not be named on an NRC license in any capacity, and will not
perform any activities as an authorized user either under a broad scope license,
issued pursuant to 10 C.F.R. Part 33, or as a visiting authorized user pursuant
to 10 C.F.R. §35.27.

4. Dr. Chun agrees that from November 12, 1992, until November 11, 1994,
he will provide the following notice to the NRC:

A. For work activities that requirc Dr. Chun being named on an NRC
license (e.g., Radiation Safety Officer or Authorized User), Dr. Chun
shall provide a copy of the license application or amendment to the
Chief, Medical Use Safety Branch, Office of Nuclear Material Safety
& Safeguards, at the same time that the application or amendment is
sent to the NRC licensing office.

B. For work activities performed by Dr. Chun as an authorized user
under a broad-scope license or as a visiting authorized user, Dr.
Chun shall provide the Chief, Medical Use Safety Branch, Office of
Nuclear Material Safety & Safeguards, with two weeks notice prior
to performing any such activities.

5. Dr. Chun assures the NRC that he can be rclied upon to comply with
all Commission requirements, including that of providing complete and accurate
information to the Commission.

6. The Staff agrees, with regard to information relating to this proceeding,
that it will comply with all existing federal statues, Commission regulations,
and policy regarding the dissemination of information.

7. The Staff and Dr. Chun shall jointly move the Atomic Safety and Licens-
ing Board for an Order approving this Settlement Agreement and terminating
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this proceeding. This agreement shall become effective upon approval by the
Licensing Board.

FOR THE NUCLEAR
REGULATORY COMMISSION

Marian L. Zobler
Counsel for NRC Staff

FOR PATRICK K.C, CHUN, M.D.

Dale Joseph Gilsinger
Counsel for Patrick K.C.
Chun, M.D,

Dated May 19, 1992
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Cite as 35 NRC 199 (1992) LBP-92-13

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, Ill, Chairman
Dr. Charles N. Kelber
Dr. George F. Tidey

In the Matter of Docket No. 030-13204-OM
(ASLBP No. 92-655-03-OM)

(Order Modifying

Byproduct Material License

No. 21-00864-02)

(EA 91-130)

LAFAYETTE CLINIC May 27, 1992

MEMORANDUM AND ORDER

(Approving Settlement Agreement and Terminating Proceeding)

In this proceeding, petitioner Natraj Sitaram, M.D., contests the validity of
an October 3, 1991 NRC Staff order modifying the 10 C.F.R. Part 30 byproduct
material license of Lafayette Clinic. See 56 Fed. Reg. 51,415 (1991). Dr.
Sitaram has challenged the order as it imposes an immediately effective license
condition that precludes the Clinic from utilizing him in any licensed activity
for a period of three years. Now, by joint motion dated May 14, 1992, the
parties request that we approve a settlement stipulation they have provided and
terminate this proceeding without adjudication of any of the legal or factual
matters at issue.

Pursuant to 10 C.F.R. §2.203, we have revicwed the settlement agreement o
determine whether approval of the agrecment and termination of this proceeding
is in the public interest. On the basis of that review, and according due weight
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to the position of the Staff, we have concluded that the parties’ agreement and
the termination of this proceeding are consistent with the public interest.

Accordingly, the joint motion of the parties is granted and we approve the
“Stipulation for Settlement of Proceeding,” which is attached to and incorporated
by reference in this order. Further, pursuant to sections 81, 161(b), 161(0), and
191 of the Atomic Energy Act of 1954, as amended, 42 U.S.C. §§ 2111, 2201(b),
2201(0), 2241, and 10 C.EF.R. §2.203, the Board ferminates this proceeding.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

G. Paul Bollwerk, ITI, Chairman
ADMINISTRATIVE JUDGE

Charles N. Kelber v
ADMINISTRATIVE JUDGE

-George F. Tidey
ADMINISTRATIVE JUDGE

Bethesda, Maryland
May 27, 1992

200



ATTACHMENT

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of Docket No. 030-13204-OM
(ASLBP No. 92-655-03-OM)

(Order Modifying

Byproduct Materlal License

No. 21-00864-02)

(EA 91-130)

LAFAYETTE CLINIC

STIPULATION FOR SETTLEMENT OF PROCEEDING

WHEREAS, the NRC Staff issucd a Notice of Violation and Order Modifying
License (Immediately Effective) dated October 3, 1991 (Order Modifying
License), to Lafayette Clinic, Detroit, Michigan; and

WHEREAS, Dr. Natraj Sitaram (Pctitioner) requested a hearing in connection
with the Order Modifying License; and

WHEREAS, Petitioner understands and appreciates the importance of the
ability of individuals to raise safety issues without fear of retribution, and the
importance of cooperating in safety investigations; and

WHEREAS, pursuant to 10 C.F.R. §2.203, the NRC Staff and Petitioner
have stipulated and agreed to the following provisions for the settlement of the
above-captioned proceeding, subject to the approval of the Atomic Safety and
Licensing Board, before and without the taking of any testimony or trial or
adjudication of any issue of fact or law; and

WHEREAS, the NRC Staff is willing to forbear from initiating any enforce-
ment proceeding against Petitioner bascd upon the facts set forth in the Notice
of Violation and Order Modifying License, dated and issued October 3, 1991,
for so long as Petitioner is in full compliance with all terms and provisions of
this Stipulation; and
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WHEREAS, Petitioner is willing to waive his hearing and appeal rights
regarding this matter in consideration of the terms and provisions of this
Stipulation; and

WHEREAS, the terms and provisions of this Stipulation, once approved by
the Atomic Safety and Licensing Board, shall be incorporated by reference into
an order, as that term is used in subsections (b) and (o) of section 161 of the
Atomic Energy Act of 1954, as amended (Act), 42 U.S.C. §2201, and shall be
subject to enforcement pursuant to the Commission’s regulations and Chapter
18 of the Act, 42 U.S.C. §2271 et seq.;

NOW THEREFORE, IT IS STIPULATED AND AGREED between the NRC
Staff and Petitioner as follows:

1. The NRC Staff withdraws from the above Order Modifying License all
allegations against and references to Petitioner. In addition, the NRC Staff
withdraws from the Notice of Violation (a) violation I.B, and (b) all inferences
to Petitioner and references to the disposal of radioactive waste on June 18
through June 19, 1988, contained in violation IIL.B.

2. Petitioner withdraws his request for and waives his right to a hearing in
connection with this matter, and waives any right to contest or otherwise appeal
this Stipulation once approved by the Atomic Safety and Licensing Board.

3. Prior to his first use of any radioactive materials at an NRC-licensed
facility after the date of approval of this Stipulation by the Atomic Safety and
Licensing Board, Petitioner shall obtain education and/or training such that he
would be qualified to be an authorized user of radioactive materials at such
facility.

4. Foraperiod of two years following the date of approval of this Stipulation
by the Atomic Safety and Licensing Board. Petitioner shall provide written
notice to the NRC Staff of his intended use of radioactive materials prior to his
first use of any such materials at each NRC-licensed facility at which he may
be employed or otherwise working. Written notice shall be sent to the attention
of the Director, Office of Enforcement, U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555.

5. Petitioner shall not engage in any act, practice, or omission inconsistent
with 10 CF.R. § 30.7.
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6. Definitions contained in the regulations of the NRC, 10 C.F.R. Chapter
1, shall apply to the extent relevant to terms and phrases used herein.

FOR THE NRC STAFF: FOR PETITIONER DR. NATRAJ
SITARAM

Steven R. Hom Kathleen A. Stibich

May 13, 1992 May 14, 1992

APPROVED:

FOR THE ATOMIC SAFETY

AND LICENSING BOARD

G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE
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Cite as 35 NRC 205 (1992) LBP-92-13A

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
AND PRESIDING OFFICER

Before Administrative Judges:

Thomas S. Moore, Chairman and Presiding Officer
Frederick J. Shon
James H. Carpenter

In the Matter of Docket Nos. 030-05980-ML&ML-2
030-05982-ML&ML-2

(ASLBP Nos. 92-659-01-ML

92-664-02-ML-2)

SAFETY LIGHT CORPORATION, et al.
(Bloomsburg Site Decontamination;
License Renewal Denlals) June 11, 1992

ORDER

On April 13, 1992, the NRC Staff filed a motion seeking, inter alia, to have
the portion of the Safety Light proceeding involving the Director’s February
7, 1992 denial of the Licensees’ renewal applications referred 1o the Chief
Administrative Judge. By order dated June 1, 1992 (unpublished), we referred
that portion of the proceeding to the Chief Administrative Judge and, on June
9, 1992, he severed the license renewal application denials from the proceeding
and appointed a single presiding officer to hear that portion of the case.

The Licensing Boards in the Safety Light ML proceeding and the Safety Light
ML-2 proceeding find that the consolidation of these two proceedings for all
purposes will be in the best interests of justice and be most conducive to the
effective and efficient resolution of the issues and the proceedings. In such
circumstances, 10 C.F.R. §2.716 empowers the presiding officers of the two
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proceedings to consolidate them. Indeed, at the May 8, 1992 oral argument on
its referral motion, the Staff conceded that the two proceedings, one a Subpart
G proceeding and one a Subpart L proceeding, properly could be consolidated
as a Subpart G proceeding pursuant to section 2.716.* Accordingly, the Safety
Light ML and ML-2 proceedings are hereby consolidated for all purposes.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARDS

Thomas S. Moore, Chairman
and Presiding Officer
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

James H. Carpenter
ADMINISTRATIVE JUDGE

Bethesda, Maryland,
June 11, 1992

*Tr. 61.

Momovcr. the Suff also :uggcsted (Tr. 97) at the May 15, 1992 prehearing conference in the Safety Light ML
pre g that the Li g Board consolidate the OM and OM-2 procecdmgs with the ML pmceedmg for
purpom of deciding the common jurisdictional questions. We shall revisit that suggestion after we receive the
party’s summary disposition filings on the jurisdictional issues.
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Cite as 35 NRC 207 (1992) LBP-92-14

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Thomas S. Moore, Chairman
Dr. George A. Ferguson
Dr. Jerry R. Kline

In the Matter of Docket No. 50-322-OLA-3
(ASLBP No. 91-642-10-OLA-3)
(License Transfer)

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Statlon,
Unit 1) June 17, 1992

ORDER

On June 3, 1992, the Petitioners, Shoreham-Wading River Central School
District and Scientists and Engineers for Secure Energy, Inc., filed in the above-
captioned license amendment proceeding a motion to dismiss, with prejudice,
their pending intervention petitions and hearing requests. Counsel for the NRC
Staff, the Long Island Lighting Company, and the Long Island Power Authority
consent to the granting of the Petitioners’ motion.

The Petitioners’ motion to dismiss, with prejudice, is granted. Accordingly,
the proceeding is terminated.
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It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Thomas S. Méore, Chairman
ADMINISTRATIVE JUDGE

George A. Ferguson
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Bethesda, Maryland
June 17, 1992
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Cite as 35 NRC 209 (1992) LBP-92-15

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Thomas S. Moore, Chairman
Dr. George A. Ferguson
Dr. Jerry R. Kline

In the Matter of Docket No. 50-322-DCOM
(ASLBP No. 92-660-01-DCOM)
(Decommissioning Order)

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Statlon,
Unit 1) June 17, 1992

ORDER

On June 3, 1992, the Petitioners, Shorcham-Wading River Central School
District (“School District”) and Scientists and Engincers for Secure Energy,
Inc. (“SE2"), filed in the above-captioned proceeding a motion to dismiss, with
prejudice, their pending intervention petitions and hearing requests. According
to the motion, it “is being submitted pursuant to the School District’s and SE2’s
obligations pursuant to certain agreements, copics of which are attached.”* The
first attachment is a scttlement agreement executed June 1, 1992, between the
School District and SE2, on the one hand, and the Long Island Power Authority
(“L.IPA™), on the other hand, and settles all litigation between these parties. The
second attachment is an agreement between LIPA, on the one hand, and the

*Peritioners® Consented Motion to Dismiss (June 3, 1992) at 2.
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County of Suffolk, the Town of Brookhaven, and the School District, on the
other hand, and relates to certain assessments, taxes, and payments in lieu of
taxes. Counsel for the NRC Staff, LIPA, and the Long Island Lighting Company
consent to the granting of the Petitioners® motion.

Although it is not entirely clear under the Commission’s regulations that we
need to approve the June 1, 1992 settlement agrecement between the School
District/SE2 and LIPA, we nevertheless have, pursuant to 10 C.F.R. §2.203, re-
viewed it and conclude that the agreement and the termination of this proceeding
are consistent with the public interest. Accordingly, the Petitioners’ motion to
dismiss, with prejudice, is granted; the settlement agreement (which is hereby
incorporated by reference into this order) is approved; and the proceeding is
terminated.

THE ATOMIC SAFETY AND
LICENSING BOARD

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

George A. Ferguson
ADMINISTRATIVE JUDGE

Jerry R, Kline
ADMINISTRATIVE JUDGE

Bethesda, Maryland
June 17, 1992
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Cite as 35 NRC 211 (1992) DD-92-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS

Robert M. Bernero, Director

In the Matter of Docket No. 40-8027

SEQUOYAH FUELS CORPORATION
(Gore, Oklahoma Facility) June 7, 1992

The Director of the Office of Nuclear Material Safety and Safeguards denies
a petition (“Limitcd Appearance Intervention and Objection to Renewal” filed
before the Atomic Safety and Licensing Board presiding over the proceeding on
the application for license renewal for Sequoyah Fuels Corporation’s Gore, Ok-
lahoma facility, and referred by the Licensing Board to the Nuclear Regulatory
Commission Staff for consideration under 10 C.F.R. § 2.206) and a supplemen-
tary petition filed by Citizens’ Action for a Safe Environment (CASE). The
Petitioner requested that the NRC deny Sequoyah Fuels Corporation’s (SFC)
application to renew its license to operate the Sequoyah Fuels facility because
of “the radionuclides and chemical toxics discharged by Sequoyah Fuels Facility
[L,] . . . the health affects [sic] to the general public,” violations of regulatory
requirements, and environmental and external cost concerns. In addition, Pe-
titioner requested that the NRC issue a temporary order staying the restart of
SFC’s operation and revoke SFC’s operating license bccausc of the “licensee’s
unfitness to operate the facility.”

LICENSE RENEWAL APPLICATIONS: DECOMMISSIONING
FUNDING

Lack of approved certification of financial assurance for decommissioning in
the amount of $750,000 is not a basis to deny a renewal application where
the certification is ‘an interim requirement intended to establish a minimum
level of financial assurance for decommissioning pending license renewal, a
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license condition currently requires the licensee to maintain a reserve account
for decommissioning, and the reserve account contains over $750,000.

NUCLEAR REGULATORY COMMISSION: AUTHORITY

The Nuclear Regulatory Commission has no authority to enforce the condi-
tions of permits or licenses issued by other federal or state agencies.

MATERIALS LICENSES UNDER PART 40: AMENDMENTS

The demonstration section of a license (Part II, chapters 9-17 of the license
application) is not incorporated into the license and docs not contain license
requirements, and, therefore, changes to the demonstration scction do not require
NRC approval or licensing action. .

ATOMIC ENERGY ACT: TRANSFER OF CONTROL OF A
LICENSE

A name changé not associated with a change in corporate structure or
ownership is not a transfer of control of a license requiring pnor NRC approval
in writing to be valid.

ATOMIC ENERGY ACT: MATERIALS LICENSES

The Atomic Energy Act of 1954, as amended, does not limit the terms of
a materials license issued under 10 C.FR. Part 40. As a matter of policy and
discretion, the Commission sets the terms of materials licenses to protect the
public health and safety.

RULES OF PRACTICE: RENEWAL APPLICATION; ORDER
REVOKING LICENSE

Where petitioners have not provided the factual basis for their request with
the specificity required by 10 C.F.R. §2.206, action need not be taken on their
request.

ATOMIC ENERGY ACT: SCOPE OF INTERESTS PROTECTED

Protection of economic interests is not within the scope of the Atomic Energy
Act.
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TECHNICAL ISSUES DISCUSSED

Benefits of installing autoclaves for heating cylinders filled with UF;
Segregation of process lab from environmental lab;

Solid waste disposal;

Substitution of H, for dissociated ammonia in UF; reduction plant;
Radiological contingency plan — frequency of exercises;

Detection level for analysis of fluoride and nitrates in effluents;
Groundwater monitoring and contamination;

Nitrate groundwater contamination from fertilizer application;

Actual health effects of facility.

DIRECTOR’S DECISION UNDER 10 C.F.R. §2.206

INTRODUCTION

By Memorandum and Order dated August 2, 1991 (unpublished), the Atomic
Safety and Licensing Board presiding over the proceeding on the application for
license renewal for Sequoyah Fuels Corporation (SFC) referred the Citizens®
Action for a Safe Environment (CASE) “Limited Appearance Intervention and
Objection to Renewal” (Petition), dated July 1, 1991, to the U.S. Nuclear
Regulatory Commission (NRC or Commission) Staff for consideration as a
petition under 10 CF.R. §2.206. The Petition requests that the Commission
deny SFC’s application to renew its license to operate the Sequoyah Fuels
facility (facility) because of “the radionuclides and chemical toxics discharged
by Sequoyah Fuels Facility[,] . .. the health affects [sic] to the general
public,” violations of regulatory requirements, and environmental and external
cost concerns. The Petition alleged the following bascs for CASE’s request:

(1) The SFC documentation purporting to meet a $750,000 decommis-
sioning funding requirement is inadequate because (a) the SFC letter
of credit and Citibank authorization do not match, in that Citibank’s
assistant secretary states that Joseph Jaklitsch is a Services Officer
but does not state that a Services Officer may sign and authenticate
documents, does not state whether the letter of credit is a trust doc-
ument, does not state whether the letter of credit is a trust certificate
or any other instrument that may be authenticated and signed by the
specified officers, or whether the letter of credit is held in trust; (b)
the instrument submitted 1/4/91 and dated 7/27/90 is not prima facie
binding; and (¢) a decommissioning funding plan as per 10 C.ER.
§40.36, was to have been submitted at the time of the renewal appli-
cation request;
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(2) SFC is in violation of the license in that on 3 days in 1988 and
1989, measurements of water effluents were either not made or
showed that certain measures fell outside ranges allowed by applicable
environmental standards;

(3) SFC promised to retrofit autoclaves on the main process building as
a result of the 1986 offsite occurrence shutdown hearings and has not
installed them;

(4) since the last renewal, license amendments have been made which
adversely affect and impair the safety and efficiency of the facility;

(5) renewal for a term of 10 years is twice as long as is statutorily
permitted;

(6) SFCis spreading about 270,000 gallons per day of barium-treated ura-
nium raffinate solvent extract as “fertilizer” on approximately 10,000
acres with cumulative loading Maximum Permissible Concentrations
set so very high that fatal toxicity would result; in addition, this prac-
tice is antithetical to the 12/15/88 NRC “Review of Sequoyah Fuels
Corporation 11/14/88 Report Entitled: The Behavior of Five Moni-
tor Wells to Repetitive Evacuation,” and soil farming should be halted
under the Clean Water Act; and

(7) the license fails to internalize the social and economic costs of the
proposed activity onto the Licensee; in 1986, CASE requested the
NRC to prepare an Environmental Impact Statement for the facility,
and this request was never ruled upon by the NRC and remains
pending.

By letter dated August 27, 1991, the NRC acknowledged receipt of the
Petition and informed the Petitioner that the Petition would be reviewed in
accordance with 10 C.F.R. §2.206 of the Commission’s regulations and that a
decision would be issued within a reasonable time. The letter also provided the
Petitioner the opportunity to submit a supplementary Petition to set forth the
specifics of the concern in issue (4) which dealt with licensing amendments that
have adversely affected and impaired the safety and efficiency of the facility.

On November 15, 1991, the Petitioner responded by submitting a “Supple-
mental Petition for Emergency and Remedial Relief” (Supplement). The Sup-
plement specified six items under issue (4), described above. In addition, the
Supplement requested that the NRC issue a temporary order staying the restart of
SFC’s operation and revoke SFC’s operating license because of the “licensee’s
unfitness to operate the facility.” The Supplement alleged the following six
items as bases for CASE's request:

(1) The name change from “New Sequoyah Fuels Corporation” to *Se-
quoyah Fuels Corporation” was intended to shield Sequoyah Fuels
International, the holding company, from liability for the acts of Se-
quoyah Fuels Corporation — the Licensee in prior years; as a result,
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in the event of a forced cleanup, attorneys responsible for identify-
ing primarily responsible parties will have a tougher time of properly
identifying the Parent Corporation;

the segregation of the process laboratory from the environmental lab-
oratory results in an isolated testing environment not accurately re-
flecting the true radiological conditions at the facility and is an admis-
sion that background levels are so high as to influence environmental
samples;

SFC revised its “Solid Waste” plan and notice was not given to
interested parties of the revision;

a March 12, 1990 requested revision substituted hydrogen (H,) for
dissociated ammonia in the UF, facility, thereby significantly increas-
ing fire risk within the facility; in addition, because the ammonia
was the beneficial component in the raffinate that is used as fertilizer,
surface application should be regulated as a waste stream and not as
a beneficial “byproduct” of the process;

the September 7, 1990 license amendment request to reduce SFC’s
onsitec emergency exercises from annual to biennial is unwarranted in
light of the 1986 release of uranium hexafluoride into the atmosphere,
because SFC did not identify what percentage of Plan cooperating
agency personnel have never been through a drill; and

on September 11, 1989 revisions to chapter 5 of the license applica-
tion were made, which (a) do not appear in the license and increased
the facility’s permissible effluent discharge of fluoride in violation of
the Clean Water Act, (b) set nitrate discharge levels at double the
maximum permissible level allowed for public and private drinking
water supplies, and (c) reduced monitoring frequency for wells, al-
lowing the facility to continue to weaken its permit with less frequent
modifications.!

By letter dated December 23, 1991, the NRC acknowledged receipt of the
Supplement, informed the Petitioner that the Supplement would be reviewed
in accordance with section 2.206 of the Commission’s regulations and that a
decision would be issued within a reasonable time, and denied the Petitioner’s
request for immediate relief.

I have now completed my evaluation of the matters raised by the Petitioner in
both the Petition and the Supplement and have determined that, for the reasons
stated in this Decision, the Petitioner’s request should be denied.

3 2 addition, Petitioner asks the Staff to inquire whether *{r]adium limits should be st by Oklahoma, since Gross
Alphs maximums would subsume these.” Since no further explanation of this matter was provided, the Staff
declines to make such an inquiry. However, radium discharge limits are set by 10 C.F.R. Pant 20, Appendix B,
Table II, col. 2, and fall under the NRC's jurisdiction.
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BACKGROUND

On August 29, 1990, SFC submitted an application to renew Source Material
License No. SUB-1010, which authorizes SFC to operate the Sequoyah Fuels
facility. In response, on September 28, 1990, Native Americans for a Clean
Environment (NACE) filed a request, pursuant to 10 C.ER. §2.1205, for a
hearing on the application. On January 24, 1991, the Licensing Board issued
an order in which it granted NACE’s request for a hearing. See LBP-91-5,
33 NRC 163 (Memorandum and Order (Requests for Hearing and Petitions
for Leave to Intervene)). The order afforded other interested persons the
opportunity to file petitions for leave to intervene within 30 days of the order’s
publication, i.e., by March 25, 1991. CASE filed its Petition on July 1, 1991,
and provided no explanation for the delay. On August 2, 1991, pursuant to
10 CF.R. §2.1205(k)(2), the Licensing Board issued an order (unpublished)
referring CASE’s Petition to the NRC Staff for consideration under section
2.206. On November 15, 1991, CASE filed a Supplement with the NRC Staff
for consideration under section 2.206.

DISCUSSION

In the Petition, CASE opposes SFC’s license rencwal and requests that the
Commission deny renewal of the SFC license. In the Supplement, CASE
opposes the restart of the SFC facility and requests revocation of the SFC license.
As discussed above, the Petitioner raises seven issues as grounds for its requested
relief. Each issue is considered below.

1. Decommissioning Funding

The Petitioner asserts that SFC’s license requires that adequate assurance
of funding for decommissioning be provided, and the Petitioner questions the
adequacy of SFC’s decommissioning submittals. The Petitioner asserts that
on January 4, 1991, SFC submitted inadequate documentation purporting to
meet the $750,000 decommissioning funding requircment. Petitioner further
asserts that the letter of credit and Citibank authorization do not match; that
Citibank’s assistant secretary does not state that a Services Officer may sign
and authenticate documents; that the document does not state whether the letter
of credit is an instrument that may be authenticated and signed by the specified
officers; that the document does not state whether the letter of credit is held
in trust; and that the instrument submitted January 4, 1991, and dated July 27,
1990, is not prima facie binding.
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The regulations in 10 C.F.R. §40.36(c)(2) require that licensees authorized
to possess certain amounts of source material submit, on or before July 27,
1990, a decommissioning funding plan or certificate of financial assurance for
decommissioning in an amount at least equal to $750,000. On July 26, 1990,
SFC submitted its financial assurance package intended to meet the requircments
of section 40.36 and provided supplemental information on January 4, 1991.
The January 4, 1991 submittal was additional information to address some
deficiencies related to the July 26, 1990 submittal. The January 4, 1991 letter
makes it clear that the submittal is additional information and was not intended
to meet the $750,000 certification requirement by itsclf.

The Staff has reviewed SFC’s financial assurance documents and has identi-
fied four deficiencies, which are documented in a March 4, 1992 letter to SFC.
The deficiencies involve the standby trust agreement, the letter of credit, and
the letter of acknowledgment and are described below. First, SFC has been re-
quested to amend the notification-of-nonrenewal provision in the letter of credit
to require notification by “certified mail, as shown in the signed return receipts”
instead of by registered airmail as shown on the signed return receipt. Sec-
ond, SFC has been requested to resubmit the letter of acknowledgment with
the standby trust agreement since the submitted letter certifics the signature and
authority of the financial institution representative to execute a letter of credit
for the bank, but does not verify the exccution of the standby trust agrcement.
Third, SFC has been requested to modify the withdrawal limit of the standby
trust agreement from 50% to 10%. Finally, SFC has been requested to modify
section 11 o1 the standby trust agreement concerning trustce consultation with
counsel.

The January 4, 1991 documents on which Petitioner relies to support the
assertion that the submittal is inadequate was not the complete certification
package. Based on the complete certification package, the Petitioner’s alleged
deficiencies, as described above, raise valid assertions only insofar as they relate
to the failure of SFC’s submitted acknowledgment letter to verify the execution
of the standby trust. SFC will be required to correct this deficiency, as well as
the other deficiencies identified by the Staff,

The lack of an approved certification of financial assurance for decommis-
sioning in the amount of $750,000, however, is not a basis to deny the rencwal
application for the following rcasons. First, the requirement for the $750,000
certification is an interim requirement intended to establish a minimum level of
financial assurance for decommissioning pending the license renewal., The July
26, 1990 and January 4, 1991 submittals arc not part of the renewal application,
but relate to the current license and will be superseded by the decommissioning
funding plan upon license renewal. Second, SFC is required by the license to
maintain a reserve account for decommissioning; the account currently contains
over $750,000. This license requirement served a function similar to section
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40.36 prior to the codification of section 40.36. While this requirement is more
substantial than the certification requirement of section 40.36, it too was not
intended to provide the level of financial assurance for decommissioning that a
decommissioning funding plan provides. The reserve account requirement will
also be superseded by the decommissioning funding plan upon license renewal.
Therefore, the alleged and real deficiencies in the January 4, 1991 submittal do
not provide a basis to deny the license renewal application.

The Petitioner asserts that the rencwal application is incomplete in that it lacks
a decommissioning funding plan and, therefore, the license renewal application
cannot be granted. SFC did submit a document with the renewal application
titled the “Decommissioning Funding Plan for Sequoyah Facility.” In the funding
plan, SFC committed to provide financial assurance for dccommissioning in the
form of an irrevocable standby letter of credit that meets the criteria in 10
C.F.R. §40.36(e). SFC will execute the Ietter of credit once the NRC accepts
the Decommissioning Funding Plan. As SFC has submitted such a plan, the
Petitioner’s contention regarding the lack of a decommissioning funding plan
provides no basis for denying SFC’s license renewal application.

2. Historical Violations

The second reason the Petitioner asserts for denial of the license is that
SFC was in violation of its license four times in 1988 and 1989 and that these
historical violations show that SFC lacks the requisite expertise and character
to operate the facility. The four violations referred to by the Petitioner were not
violations of NRC regulations or SFC’s NRC License No. SUB-1010, but were
violations of the National Pollution Discharge Elimination System (NPDES)
permit that is issued by the U.S. Environmental Protection Agency (EPA).
Although the NRC may review the general compliance history and the status
of both the NPDES permit and the Oklahoma Water Resources Board (OWRB)
discharge permit issued to the facility as part of an environmental review under
10 C.F.R. Part 51, the NRC has no authority to enforce the conditions of the
permits. Only EPA and OWRB have jurisdiction to enforce these discharge
permits. Violations of these permits do not constitute violations of the NRC-
issued license or any other regulatory recquirement of the Commission. The
Petition does not present any reasons why these violations demonstrate SFC to
be unfit to operate the facility in any other respect. Accordingly, the alleged
violations are no basis to deny SFC's application for renewal of its NRC license.
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3. Retrofitting of Autoclaves

The Petitioner asserts that at the time of the last renewal, SFC made
promises that it did not keep regarding operating parameters. Specifically, the
Petitioner asserts that autoclaves? were to be retrofitted in the main process
building as a result of the 1986 offsite-occurrence shutdown hearings and
pursuant to promises made in the House Subcommittee Hearings (Markey
Investigation). The Petitioner notes that these autoclave plans were abandoned,
and no autoclaves have been installed.

Petitioner’s concern regarding autoclaves is rooted in the following sequence
of events. On January 4, 1986, a 14-ton cylinder filled with uranium hexafluoride
ruptured while it was being heated in a steam chest at the Sequoyah Fuels facility.
The rupture resulted in a release of uranium hexafluoride. The incident occurred
because SFC heated a cylinder containing uranium hexafluoride in excess of the
normal limits for filling in a steam chest without knowing the actual amount
of material in the cylinder or providing for pressure measurement, venting, and
automatic termination of heating while the cylinder was in the steam chest. As
a result of the accident, SFC suspended its operations and was not allowed by
the NRC to restart the facility until October 14, 1986. _

In response to the accident, SFC modificd the opcration of the steam chests
and the procedures for heating cylinders in steam chests. The stcam chests have
been modified by providing pressure-sensing instrumentation for the cylinder to
be heated. The pressure sensor is interlocked with the steam heat system to
automatically terminate heating and provide both local and control room alarms
on a high pressure measurement. Filled uranium hexafluoride cylinders are
not heated in steam chests unless the overpressure sensor and steam interlock
shutoff system are operable. In addition, cold traps connecting to the steam
chests through a new drain line allow removal of uranium hexafluoride from the
cylinder during heating. i

Additionally, SFC installed an in-line sampling system in the cylinder filling
area. Previously, heating of cylinders was required to obtain a sample for
chemical analysis. Samples from the cylinders are now obtained during filling,
thereby reducing the number of cylinders that must be heated. Generally, only
cylinders that do not meet product specifications (e.g., concentration, purity)
are now heated. Currently, cylinders containing product that does not meet
specifications are heated in order to withdraw the UF and return it to the
process.

SFC now uses two separate scales for measuring the amount of uranium
hexafluoride in a cylinder, providing reasonable assurance that a malfunction of
a scale will not, in itself, result in the overfilling of a cylinder. SFC has installed

2An autoclave is an apparatus that uscs superheated steam under pressure 1o heat the contents of a cylinder.
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a photoelectric switch to confirm that the cylinder cart is properly positioned on
the weighing scale platform while it is being weighed. An interlock between
the switch and the uranium hexafluoride filling valves prohibits filling if the
cylinder is improperly positioned (i.e., is not completely on the scale). The use
of interlocks with the scale cart position switch and weigh scales reduces the
dependence that must be placed on operators to ensure correct weighing and
filling. These checks reduce the likelihood of overfilling as a result of scale
€ITOTS.

Following the January 4, 1986 accident, SFC appeared before the Commis-
sion at an NRC briefing on March 13, 1986. During the bricfing, SFC made
a commitment to evaluate the benefits of replacing the facility’s existing heat
chests with autoclaves for heating and sampling. On March 14, 1986, SFC ap-
peared before the House of Representatives’ Environment, Energy, and Natural
Resources Subcommittee of the Committce on Government Operations, which
was chaired by Congressman Synar. Mr. Randolph, President of SFC at the time,
said in his opening statement before the Subcommittee that “we are evaluating
the benefits of replacing the facility’s existing heat chests with autoclaves for
heating and sampling.” Under questioning from the Subcommittee about adding
autoclaves, Mr. Randolph stated “That — as I mentioned, as our statement —
it is our intent, to put those devices in.” Mr. Randolph’s latter statement is am-
biguous. SFC’s statcments to the Commission, however, were clear, namely that
SFC would evaluate the benefits of installing autoclaves. SFC did not indicate to
the Commission that it had already dccided to install autoclaves. As explained
below, SFC did, in fact, evaluate the benefits of installing autoclaves and the
NRC Staff agreed with SFC that it was not necessary to install autoclaves at
Sequoyah Fuels to protect public health and safety.

By letter dated October 30, 1986, SFC submitted a report, *Probabilistic
Risk Assessment Concerning UF, Heating in Autoclaves versus Modified Steam
Chests” (PRA rcport), dated August 1986. In the report, SFC concluded
that autoclaves did not provide any significant incrcased safcty margin over
the modified steam chest operation. NRC hired an independent organization,
Martin Marietta Energy Systems, Inc. (MMES), to rcview the PRA report
and SFC’s “Analysis and Improvements in Handling Procedures for Product
Cylinders Containing Liquid UF,,” Volumes I and II, dated April 1986. MMES’s
independent review was documented in a May 6, 1988, “Independent Review of
Documents Assessing the Comparative Risks of Heating UF, Cylinders” (MMES
review). The conclusion of the MMES review was that a more comprehensive
risk assessment was nceded to substantiate the conclusions of the SFC report.
By letter dated March 3, 1989, the Staff forwarded the MMES issues to SFC
for further analysis, SFC responded by letter dated June 19, 1989, noting that
the installation of an in-line sampling system in the cylinder filling arca enables
SEC to heat only those uranium hexafluoride cylinders where the contents do
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not meet product specifications. In addition, process improvements, such as
uranium hexafluoride filtering (which filters out contaminants), have reduced the
number of cylinders containing out-of-specification products. As a result, the
incidence of heating product cylinders in the modified stcam chest has decreased
significantly. Based on the changes SFC made, as described above, the reduced
number of heated cylinders, and the improved cylinder weighing procedures
established since the 1986 restart, the Staff determined that SFC did not need to
further evaluate autoclaves. SFC did satis{y its commitment to evaluate the use
of autoclaves, and the NRC Staff agreed that, based on the changes SFC made,
there was no need to require SFC to replace the stcam chests with autoclaves.
Therefore, this is not a basis for denying SFC’s application to renew the license.

4. Licensing Amendments Adversely Affect Safety

The Petitioner asserts that license amendments made since the 1985 renewal
adversely affect and impair the safety and efficiency of the facility and that
SFC, through amendments, has systematically regressed to pre-accident health
and safety procedures. The Petitioner also claims that this concern can only
be thoroughly presented in an evidentiary hearing. The Petition does not
provide any specifics relating to this concern. In the Supplement, the Petitioner
specified six items, including four amendments submitted on February 12, 1990,
a revised Radiological Contingency Plan submitted on September 7, 1990, and
an application omission on September 11, 1989, to support the allegation that
safety has been eroded by issuance of these amendments. Each is considered
below.

A. The Petitioner states that four proposed amendments were submitted
on February 12, 1990. Pelitioner alleges that these amendments deal with
a corporate name change, segregation of the process laboratory from the
environmental laboratory, revision of the solid waste provisions, and elimination
of the use of dissociated ammonia. SFC’s February 12, 1990 submittal
dealt with four issues: (1) a corporate name change; (2) a reorganization
of plant personnel that involved a title change and a reporting change; (3)
decontamination; and (4) UF, reduction plant process changes. The actual
amendment to SFC’s license involved only the corporate name change and the
reorganization-and-concern Part I of the license application. Part I (chapters
1-8) of the license application contains the proposed license conditions which
state the performance rcquirements and are license requircments. Part I of the
application is incorporated into the license. The amendment approving these
changes was issued on March 26, 1990. In contrast, the decontamination and
process change issues involved a change to the demonstration section (Part II) of
the license application. The demonstration section consists of chapters 9-17 of
the license application and is not incorporated into the license. Accordingly, Part
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II of the license application does not contain license requirements and therefore
does not require NRC approval or licensing action. See Regulatory Guide 3.55,
April 1985.

(1) The first issue from the February 12, 1990 submittal is related to
a corporate name change. The Licensee at the time, New Sequoyah Fuels
Corporation, changed its name to Sequoyah Fuels Corporation. The Petitioner
alleges that the name change was intended to shicld the Licensee’s parent
corporation, Sequoyah Fuels International, from liability for the acts of the
former licensee, Sequoyah Fuels Corporation. The Licensee’s February 12, 1990
license amendment application requested that the name on the license be changed
from New Sequoyah Fucls Corporation to Sequoyah Fuels Corporation and the
name of the Licensee’s parent simultancously be changed from Sequoyah Fuels
Corporation to Sequoyah Fuels International Corporation. These transactions
resulted in no change to the Licensce or its parent except for their names. No
change in corporate structure or ownership was associated with these name
changes, nor did the name change involve a transfer of control of the license.
Unlike a transfer of control of a license, a name change does not affect liability.
Pursuant to section 184 of the Atomic Energy Act of 1954, as amended (42
U.S.C. §2234), a transfer of control is not valid unless the Commission obtains
full information regarding the proposed transfer and gives its consent in writing
prior to the transfer, The name change here involved no such transfer of control
of a license. Accordingly, this amendment did not have any effect on liability.

The Petitioner has not made any argument that the amendment decreased
safety. To the contrary, the Petitioner states that the amendment does not appear
to diminish the effectiveness of the operation. The Petitioner does allege that
in the event of a forced cleanup, it would be difficult to identify the primarily
responsible party. The Staff disagrees. The Licensce at the time of cleanup
will be primarily responsible for all cleanup activitics. The Petitioner has not
provided a basis either to revoke the license or deny license renewal.

(2) The second issue from the February 12, 1990 submittal deals with
segregating the process laboratory from the environmental laboratory. The
Petitioner alleges that this change adversely affects the public health.and
safety by allowing the Licensee a testing environment that does not reflect
the real radiological conditions at the facility. The Petitioner further alleges
that the Licensee admits that the background levels are so high as to influence
environmental samples.

The actual licensing action involved a reorganization approval that changed
reporting requircments for the lab managers. The movement of the environ-
mental laboratory into a separate and dedicated facility did not require NRC
approval or a licensing action. In any case, the movement of the environmen-
tal laboratory into a separate building is an improvement. The Petitioner has
confused the background levels of the laboratory, which should be as low as
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possible, with ambient background levels around the facility. The process lab
is used to analyze process samples, some of which exhibit high radioactivity
concentration. The presence of process samples will increase the background
in the laboratory for environmental sample analysis. A high background from
a process sample may dwarf the low activity of an environmental sample, thus
making the latter more difficult to measure. Becausc the background should
be lower in the new environmental lab, the minimum detectable levels should
be reduced, allowing environmental samples of lower concentration to be an-
alyzed. Background does not affect the concentration of the sample, merely
the minimum detectable levels. The samples themselves are not affected by the
background, only the analysis of the samples. The background referred to is the
background for sample analysis and not the background or concentration levels
that exist in various environmental media outside of the facility. For the reasons
given above, the movement of the environmental laboratory into a separate and
dedicated facility should improve the accuracy of measurements. The Petitioner
has not, therefore, provided a basis to revoke the license or deny the license
renewal application.

(3) The third issue from the February 12, 1990 submittal deals with the solid
waste provisions of the facility’s license. The Petitioner states that CASE was a
party to a hearing before an Administrative Judge on the Solid Waste Plan and
objects that notice was not given on the alleged revision to this plan. The Solid
Waste Plan, submitted on May 25, 1985, sought authorization under 10 C.F.R.
§20.302 to dispose of contaminated materials at the Sequoyah facility. On
November 2, 1987, the Administrative Judge terminated the proceeding based
on SFC’s commitment to dispose of contaminated sludges and refuse by transfer
to other licensees authorized to receive them under 10 C.F.R. §40.51(b)(5).
The Administrative Judge determined that, as a result of SFC’s commitment,
there was nothing pending before him that required an authorization pursuant
to section 20.302, and, accordingly, that he had no jurisdiction to consider any
matters that had been raised in the procecding. In addition, the Administrative
Judge noted that in the cvent SFC failed to meet its commitment, it would
be required to scck approval of some onsite disposal plan pursuant to section
20.302, and a new hearing could be initiated.

The change the Petitioner refers to was a change to chapter 10 of the
demonstration section of the license application; it did not require NRC approval
or a licensing action, and it did not involve the Solid Waste Plan described
above. Rather, this change related to the process for sorting contaminated
waste from uncontaminated waste. In short, the change did not involve onsite
disposal under section 20.302 and, consequently, Petitioner was not deprived of
an opportunity to initiate or participate in a hearing concerning any such onsite
disposal. Morcover, the Petitioncr does not claim that operational safety was
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decreased by this action. Accordingly, this concern does not provide any basis
to revoke the license or deny the license renewal application.

(4) The fourth issue from the February 12, 1990 submittal concerns the
use of hydrogen instead of dissociated ammonia in the UF reduction plant
(Petitioner refers to this as the UF, facility). The process in the UF, reduction
plant involves the chemical reaction of UF, with hydrogen to produce UF, and
anhydrous hydrofluoric acid. The off-gases containing any excess hydrogen are
routed to the off-gas treatment, hydrofluoric acid recovery, a hydrogen burner
to burn excess hydrogen, and then to the HF scrubber. The only change to the
process is the source of the hydrogen, not the actual use of hydrogen in the
process. Previously, SFC used dissociated ammonia as the hydrogen source.
Dissociated ammonia is ammonia that has been separated into hydrogen and
nitrogen. The Petitioner alleges that the substitution of hydrogen significantly
increases the fire risk in the facility and that the change in the process stream
has a consequence to the composition of the treated raffinate that is used as
fertilizer. Although this modification was to chapter 16 of the demonstration
portion and did not require any licensing action by the Staff, the Petitioner’s
concerns are addressed below.

The Petitioner claims that substitution of hydrogen for dissociated ammonia
significantly increases fire risk within the facility and that SFC should have
conducted an assessment of the adequacy of the fire protection system because
of the increased risk, Petitioner does not explain why it believes that the fire risk
has increased other than to state that flaring-off hydrogen creates a risk because
of the toxicity of the process chemicals and product. However, hydrogen (from
the dissociated ammonia) has always been used in the reaction, and the off-gas
has always been routed to a burner to burn the excess hydrogen. Consequently,
there is no greater fire risk due to this change. In fact, the elimination of
the risk of accidentally introducing raw anhydrous ammonia, which is also a
flammable gas, is a positive factor in favor of the change because the accidental
introduction of ammonia into the process could result in a reaction with the
uranium hexafluoride and production of an unwanted byproduct. The toxicity of
the process chemicals and product do not affect the potential for a fire to occur.
Accordingly, no increase in fire risk should result from the change. In addition,
SFC limits the risk of fire by utilizing ambient-air hydrogen detectors that alarm
at 1% hydrogen concentration and shut off gas flows of 2% hydrogen.

The facility is served by a fire-main system, part of which loops around the
UF, building, where the process takes place. There is an adequate number of
fire hydrants in the loop. The firc main is supplied by two 2000-gpm (gallon
per minute) fire pumps from a 250,000-gallon storage tank and the perennial
source of the Tenkiller Reservoir. Because the fire risk to the building has
not increased, the capacity of the system for supplying water to fight fires,
augmented by portable extinguishers, continues to be adequate. The Petitioner
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has not shown that there is a significant increase in the fire risk and has provided
no basis to revoke the license or deny the license rencwal application.

The Petitioner alleges that the substitution of hydrogen will adversely affect
the beneficial component of the treated raffinate. The change actually has no
effect on the raffinate program. The hydrogen is used as a recactant in the
uranium hexafluoride reduction process described above. The UF, reduction
process does not generate liquid wastes. The raffinate program is associated
exclusively with the uranium hexafluoride conversion facility. The claim that
the change will adversely affect the raffinate program is incorrect and does not
provide a basis for the requested relicf,

In sum, Petitioner has not shown that the changes authorized when the
February 12, 1990 submittal was incorporated into the license have decreased
the safety of the facility operations. Therefore, no basis has been provided for
revocation of the license or denial of the license rencwal application.

B. Petitioner alleges that a September 7, 1990, revision to the Radiological
Contingency Plan (RCP), which reduces the frequency of the onsite emergency
exercise from annual to bicnnial, is against the public safety. The Petitioner
asserts that SFC has not identified employee turnover and the percentage of
cooperating agency personnel who have never been through a drill.  The
Petitioner contends that turnover is important because high turnover means that
key employees may have never been involved in a walk-through.

The NRC approved the change because it was consistent with recently
promulgated 10 C.F.R. §40.31 requirements regarding emergency preparedness
for major fuel cycle facilities. 54 Fed. Reg. 14,051 (Apr. 7, 1989). The new
regulation codified the requirement that major fuel cycle licensces maintain
emergency plans and established the biennial interval for exercises. While
the frequency of exercises was changed from annual (0 bicnnial, the drill
frequency was not changed. An exercise is designed to measure the integrated
capability of the participants and covers a major portion of the clements of the
RCP. The exercise is accomplished through a formal, detailed scenario, using
observation and control personnel. A drill is a supervised instruction period
to test, develop, and maintain skills in ecmergency response. SFC conducts
monthly drills of the communications systems, which include the air sirens and
the automatic telephone dialing system. SFC also conducts fire drills three
times a year; semiannual onsite hazards control and assessment drills for liquid
and airborne releases; annual medical emergency drills involving a simulated
contaminated victim; and an annual radiological monitoring drill. Additionally,
the SFC license requires that all employees receive training in the emergency
requirements and procedures, as part of the general employee training; and the
annual retraining program includes the emergency plan. Employees receive
training and walk-through experience through the training program and drills.
With respect to employee familiarity with emergency procedures, the change
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from annual to bicnnial onsite emergency exercises should not significantly
affect preparedness. Additionally, the requircments for training of newly hired
employees (the gencral employce training) and the frequency of drills indicates
that employee turnover will not be a problem with respect to emergency
preparcdness.  As for offsite response group participation, these groups arc
invited, but are not required by the regulation to participate in the exercises.

The Petitioner has failed to show that the change to a bicnnial exercise in
accordance with regulations promulgated for major fuel cycle facilities or the
other concerns asserted by Petitioner regarding emergency preparedness will
adversely affect the safety of the public or the facility. The change to a bicnnial
exercise is consistent with requirements in section 40.31 and does not provide
an adequate basis to revoke or deny the license.,

C. The Petitioner alleges that on September 11, 1989, changes were made to
chapter 5 of the license application which do not appear in the license. However,
the September 11, 1989 proposed changes to chapter 5 were approved by license
amendment on October 6, 1989, and became part of the license at that time.
The Petitioner further alleges that the changes increased the permissible amount
of fluoride that could be discharged. The limit on fluoride discharge is not set
by the NRC but by the OWRB and EPA. The OWRB has sct the maximum
allowable concentration on fluoride discharge for SFC’s liquid effluent at 1.6
milligrams/liter (mg/1); this value was not changed by the license amendment.
The change SFC requested in the NRC license involved the detection level
for sample analysis and the action level. The action level is the effluent
concentration, which triggers a licensee investigation; it is not a discharge limit.
The NRC did not change the discharge limit.

The Petitioner also alleges that the nitrate discharge limits have been set
above the maximum level allowed for drinking-water supplies. Again, the NRC
does not set the limits on nitrate discharges. The OWRB discharge permit scts
the maximum allowable concentration for nitrates at 20.0 mg/l. SFC changed
the detection level and the action level for nitrates in the NRC license. The
amendment did not change the discharge limit,

The Petitioner also states that radium-226 and thorium-230 were addressed
before the OWRB. However, Petitioner does not state how radium or thorium
were addressed or any reasons as to how this has decreased safety. The Petitioner
asks the Staff to inquire whether “[rJadium limits should not be set by Oklahoma,
since Gross Alpha maximums would subsume these.” The Petitioner does not
give further explanation of this matter. The NRC has no authority over the
Oklahoma Water Resources Board. In any case, the maximum permissible
concentrations for radium and thorium are established by the NRC in 10 C.F.R.
Part 20, Appendix B, Table II; these limits were not changed by the licensing
action. Only the detection levels and the action levels were changed by the
licensing action.
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The Petitioner further alleges that the monitoring frequency for wells was
reduced and that this reduction allows the monitoring results to be stretched out
over time, “thereby weakening its permit with less-frequent modifications.” The
change requested by SFC involved three wells, which are used to monitor the
clarifier ponds, the sanitary lagoon, and the emergency basin. The monitoring
frequency was changed from monthly to quarterly. (The frequency change had
actually been approved in October 1988; the September 11, 1989 submittal
corrected typographical errors.) It is not clear exactly what the Petitioner is
referring to by “less-frequent modifications” of the permit. SFC is required by
its license to sample each of the three wells in question on a quarterly basis;
this frequency cannot be decreased without approval from the NRC. Due to the
slow rate of groundwater movement, the quarterly sampling is adequate.

The Petitioner further states that recent findings (it is assumed the Petitioner
is referring to the discovery of groundwater contamination around the process
buildings) have reduced the Licensee responsiveness to concerns for the public
health and safety. The groundwater contamination is located on SFC property
and is not an immediate threat to the public hzalth and safely. The groundwater
is not used as a drinking-water source. The Licensee has recently completed
a facility environmental investigation that included installation of additional
groundwater monitoring wells. SFC has also installed recovery wells to recover
the uranium from the groundwater. The Petitioner alleges that the widespread
contamination has been concealed over time by changing the sampling locations
and confusing the tracking system. SFC cannot change the sampling locations
without NRC approval. Any changes in the required monitoring program can be
tracked through various licensing amendments. The Petitioner has not provided
any information as to how the public health and safety have been impacted. No
basis has been provided to revoke the license or deny the rencwal application,

In summary, the Petitioner states that the modifications have reduced the
Licensee’s ability to protect the public health and safety and that the changes
have resulted in increased medical expenses, modification of diet, restricted use
of property, and diminished values for land and homes, but gives no bases for
these contentions. The Petitioner has failed to support any of its allegations and
has failed to show that the safety of the facility has been diminished by any of
the licensing actions.

5. Renewal Term

The Petitioner asserts that the requested renewal term of 10 years is twice
as long as is statutorily permitted. Scction 103 of the Atomic Enecrgy Act of
1954, as amended (Act) (42 U.S.C. §2133(c)), limits the terms of licenses
for production and utilization facilitiecs. The Sequoyah facility is neither a
production nor a utilization facility, as defined in the Act, §11v and cc (42
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U.S.C. §2014v, cc). The Act docs not otherwise limit the term of a license.
Rather, as a matter of policy and discretion, the Commission sets the terms
of other licenses to protect the public health and safety. The current policy
extending the term for fuel cycle licensees from 5 to 10 years was published in
the Federal Register. 55 Fed. Reg. 24,948 (June 19, 1990). Uranium conversion
facilities, including SFC, were specifically included in the policy to extend the
license term. The main reason for the exiension is that major operating fucl
cycle facilities have become quite stable in terms of significant changes to their
licenses and operations.

6. SFC’s Ammonium Nitrate Fertilizer Program

The Petitioner asserts that the SFC license should not be renewed due to
the use of treated raffinate as fertilizer. The Petitioncr states that the use of
treated raffinate as fertilizer is antithctical to thc Dcecember 15, 1988 NRC
“Review of Sequoyah Fuels Corporation November 14, 1988, Report Entitled:
‘The Behavior of Five Monitor Wells to Repetitive Evacuation.”” With regard
to groundwater contamination, the Petitioner quotes the December 15, 1988
report to support the position that the license should not be renewed because of
the contamination problem perpetuated by the fertilizer application program.
However, this report does not analyze the current application program but
concerns the ponds used to store the treated raffinate, specifically with three
wells that are part of the groundwater monitoring network for the storage ponds
(ponds 3-6). After reviewing the available information, the NRC Staff concluded
that the major contributor to the clevated nitrate Ievels in the three wells was
thought to be due to past fertilizer application, as described below, and not pond
leakage or the current fertilizer program,

Prior to the construction of the first ponds in 1978, the arca was used for
a fertilizer application test program which included saturation applications to
determine maximum vegetation and soil uptake. A 1982 NRC Environmental
Impact Appraisal, conducted prior to approval of the use of treated raffinate
as fertilizer, concluded that overfertilization was found to leave an undesirable
quantity of residual nitrogen that may eventually percolate into the groundwater
table and degrade it. To account for this potential problem, the license limits
the maximum application of nitrogen to 700 pounds of nitrogen per acre per
year. The conclusions quoted by the Petitioner that “the recommended course
of action for this particular sitc would be to aggressively pursue the elimination
of any additional nitrate rcleases into the ground water” and “[ijt would be
truly unfortunate to crcate an additional nitrate plume that is incapable of being
rapidly remediated . . . to prevent further ground water contamination from
occurring” refer to the ponds and various impoundments on the site and not to
the fertilizer application program. Specifically, the nitrate plume discusscd is
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from pond 2. Pond 2 was an unlined pond that is no longer used. SFC has
remediated this pond by removing the liquid and sludge and placing a liner over
-the bottom of the pond to limit further impact.?

The Petitioner claims that the soil farming should be discontinued under the
Clean Water Act. The Commission does not have authority to enforce the Clean
Water Act, and therefore, the Clean Water Act docs not form a basis for the
Commission to deny SFC’s application to renew the license.

The Petitioner claims that application levels are so high in liquid concentration
that runoff impacting public waters is occurring; that the cumulative loading
maximum permissible concentrations are sct so very high that fatal toxicity
would result at those levels; and that soil farming of barium-treated uranium
raffinate solvent extract should be halted altogether due to the high potential for
severe public health impacts. Petitioner speculates that the fertilizer is impacting
the surface water and public health without any specific supporting information,
The use of treated raffinate as fertilizer has been thoroughly reviewed by the
NRC. The environmental impacts of using the treated raffinate as fertilizer were
evaluated in the Environmental Impact Appreisal of the Proposed Amendment
for Use of Raffinate (March 1982) (EIA), and a Safety Evaluation Report (SER)
was issued on June 30, 1982. The EIA included a consideration of the effects
upon surface water and groundwater. No significant radiological health and
safety concerns were identified in conncction with the use of barium-treated
neutralized raffinate as a fertilizer, The raffinate fertilizer program was also
included in the environmental review conducted for the 1985 license rencwal.
The 1985 environmental assessment concluded that continued use of raffinate-
treated vegetation for forage should have no significant impact on cattle or
humans. The concentrations of radionuclides in the treated raffinate are well
below the 10 C.F.R. Part 20 limits for unrestricted release of radionuclides
in water. The concentration of radium-226 is also below levels for drinking
water specified by EPA in 40 C.F.R, Part 141 (Intcrim Primary Drinking Water
Regulations).* The radium-226 and uranium concentrations are limited by the
license to 2 picocuries/liter (pCi/l) and 0.1 mg/l, respectively. Calculated dose
commitments, which could result from the use of treated raffinate as fertilizer and
human consumption of food products grown using trcated raffinate as fertilizer,
were determined to be far below the limits in 10 C.F.R, Part 20 and those
established by EPA in 40 C.F.R. Part 190. The program is conducted such
that the nonradioactive trace clements are within the limits recommended by the
National Academy of Sciences, considcring both long-term buildup in soils and

3During an inspection held on March 3-6, 1992, documented in Inspection Report 92-02 dated April 13, 1992,
the Suaff noted that there is now a well-defined nitrate plume that is expanding under the ponds used to store
treated raffinate. The plume is not 2 result of the application program, but results from pond leakage.

*EPA’s intezim regulations presently allow up to 5 picocurics of radium per liter of water. The raffinate fentilizer
contains approximately 1 pCi/l. Final regulations have not been promulgated.
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content of the forage produced. The use is limited to crops that are not used
directly as human food.

In sum, the Petitioner’s concerns over the fertilizer program do not provide an
adequate basis for the requested relicf, The use of ammonium nitrate raffinate in
the fertilizer program has been evaluated and determined by the NRC to present
no undue risk to public health and safety or the environment. The Petitioner
presents no new facts or data that afford an adequate basis for reevaluating this
determination.

7. Failure to Internalize the Cost of the Proposed Activity

The final topic discussed in the Petition concerns the failure of the Licensee to
internalize the social and economic costs of the license renewal. Additionally,
the Petitioner states that in 1986, CASE requested that the NRC prepare an
Environmental Impact Statement for the facility and that this request was never
ruled upon by the NRC and rcmains pending.

Social Costs

Petitioner claims that social costs are being externalized onto the community,
the area, and state and federal taxpayers. These social costs arc alleged to
include a higher incidence of cancer and birth defects to arca residents and an
increase in overall health consequences due to exposure to the facility’s product
and effluent stream. The Petitioner has alleged that facility operations have
negatively affected the health of the public, but has provided no details to support
this assertion. While the Petitioner has referenced a number of documents, it
has articulated no arguments as to how any of these documents support the
allegation of increased health consequences from SFC effluents.

The Staff has analyzed the potential and known actual health effects of the
facility by reference to the Commission’s regulations and empirical studies of
the health of workers at the facility. Releases from the plant are limited by the
Commission’s rules in 10 C.F.R Part 20, Appendix B, Table II, that are based
on scientific data and that the NRC considers to provide adcquate protection
to the public health and safety. With the exception of the 1986 accident,
described above, NRC is not awarc of any information or data that cstablish
a connection between SFC activitics and adverse health consequences. After
the 1986 accident, some individuals within the plume did experience hydrogen
fluoride skin burns, acute irritation of the eyes and mucosal surfaces, and acute
respiratory irritation. Respiratory irritation resulting in pulmonary edcma was
fatal to one worker. However, medical data and uranium bioassay data from
the exposed workers were collected over a 2-year period; and analysis of the
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data showed no evidence of long-term toxicological damage to kidneys of SFC
workers, the primary health effect of concern from intake exposure of soluble
uranium (NUREG/CR-5566). NUREG-1391 compares the chemical effects
from acute exposures to uranium hexafluoride to the nonstochastic effects from
acute radiation doses of 25 rems (o the whole body and 300 rcms to the thyroid.
The document does not support the allegation of increased health consequences
from SFC effluents. The comments of Ms. Pat Costner on NUREG-1189, to
which the Petitioner refers, were reviewed by the NRC and the Ad Hoc Task
Force that prepared NUREG-1189. On February 6, 1987, the NRC responded by
letter to Ms. Costner’s critique of NUREG-1189. The Petitioner has not provided
any specific information that effluents from the SFC facility have negatively
affected the health of the public. Without specific information to support the
allegation, further action is not warranted.

The Petitioner further states that social costs include the foregone use value
of converting the facility to nontoxic use; that socially beneficial (sustainable)
goods and services could be produced, manufactured, or managed on the land;
and that the property could be restored to productive habitat. Thus the Petitioner
asks the Commission to choose a use for the facility different from that chosen
by SFC, without any demonstration that SFC is in violation of the Commission’s
regulations or the facility’s license and in the absence of any radiological hazard
to public health and safety. The Commission issues operating licenses on an
applicant’s showing that it will comply with all of the Commission’s regulatory
requirements and that it will operate the facility such that the public health and
safety will be protected. The Petition’s contention regarding foregone use does
not mention, much less establish, a violation of the Commission’s regulatory
requirements or a radiological hazard to public health and safety. Accordingly,
that contention is no basis for denying SFC’s application to renew its license.

The Petitioner states that the NRC has never ruled on a 1986 request for
an EIS (Environmental Impact Statement). The Staff was unable to identify
a 1986 request for an EIS; however, a June 20, 1985 request for an EIS on
plant expansion was identified. NRC responded to this request in a July 17,
1985 letter, stating that the NRC was preparing an environmental assessment to
evaluate the impact of the expansion on the environment. Additionally, there
was a hearing on the plant expansion before an Atomic Safety and Licensing
Board (ASLB) in which CASE was a participant. One of the conclusions of
the ASLB regarding the hearing was that “[t]he NRC Staff’s Environmental
Assessment is adequate and its finding of ‘no significant impact’ appropriate.”
LBP-87-8, 25 NRC 153, 167-68, 171 (1987).

The Petitioner further asserts that the incremental and cumulative impacts of
facility operations have never been evaluated, in violation of both the National
Environmental Policy Act (NEPA) and the Atomic Energy Act, as amended. The
statement that the cumulative and incremental impacts have never been evaluated
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is incorrect. The environmental impact of the facility’s operation was evaluated
in a Final Environmental Statement dated February 1975, an Environmental
Impact Appraisal dated October 1977, and an Environmental Assessment dated
August 1985. The 1985 EA resulted in the publication of a Finding of
No Significant Impact. Therefore, preparation of an EIS was unnecessary.
Environmental evaluations have also been prepared for various amendments.
These documents were prepared to comply with the Commission’s regulations
which implement the requirements of NEPA. The evaluations considered both
the cumulative and incremental impacts of facility operation. Additionally, the
environmental impact of operations will be assessed in connection with the
pending license renewal application. The Petitioner’s charge, that the impacts
of the facility’s operation have never been evaluated, is unfounded. Therefore,
the Petitioner does not provide a basis to deny the license renewal application.

The Petitioner states that the Licensee should be required to assume all social
costs. Petitioner asserts that the assumption of social costs for health harms
should be forced through strengthening standards and compliance for airborne
releases. The Petitioner further states that this is probably not possible for
this Licensee due to an ongoing, continuing pattern of disregard for regulatory
authority and license responsibility evidenced by the history of lics, falsifications,
and misinformation. Petitioner has not provided any cvidence or any information
to support its position, While the Licensee has on some occasions violated
conditions of its license, those violations have not been related to exceeding the
airborne release limit.

The Petitioner further states that decommissioning should be timely, quick,
efficient, and complete and that ultimate cleanup responsibility should not be
with the State of Oklahoma. Petitioner states that cleanup is stagnant at other
sites historically affiliated with the Sequoyah facility and the Licensee. The
statements relating to the historically affiliated facilities refers to facilities owned
by Kerr-McGee, the former owner of SFC. Any alleged failures of Kerr-McGee
to decontaminate another site are irrelevant to SFC's responsibilities at this
facility. As to the responsibility for decommissioning the SFC facility, that
responsibility will rest fully with the Licensce at the time licensed activities cease
at the site. The State of Oklahoma will not be responsible for decommissioning
costs. As for the timing of decommissioning, it would not begin until operations
at the facility have ceased. The license will remain in effect until terminated in
writing by the Commission. No basis has been provided to deny the application
for license renewal.

Externalized Economic Costs

The Petitioner states that the cost of regulation should be assumed by the
Licensec and that the taxpayers should not subsidize the cost of regulatory
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oversight and monitoring. Congress has mandated that the NRC recover
approximately 100% of its budget authority, less the amount appropriated from
the Department of Energy-administered Nuclear Waste Fund, for fiscal years
1992 through 1995, by assessing license, inspection, and annual fees. (Omnibus
Budget Reconciliation Act of 1990, Pub. L. No. 101-508 (Nov. 5, 1990)). The
Commission has implemented this statute by rulemaking amending 10 C.F.R.
Parts 170 and 171. (56 Fed. Reg. 31,472 (July 10, 1991)). This mecans that
the nuclear industry bears the full burden of regulatory cost; the taxpayers are
not subsidizing the cost of regulatory oversight and monitoring, Accordingly,
the Petitioner’s contention regarding the cost of regulation provides no basis for
denying SFC’s application to renew its license.

The Petitioner further states that the Licensec should be required to assume
all economic costs including compensating individuals for health consequences
when they are unable to maintain human productivity. Petitioner further states
that SFC’s neighbors must sue to be compensated for obvious causally related
losses. Petitioner states that the policy of 42 U.S.C. §2012(i) is to proiect the
public but that 42 U.S.C. §2210 is not being enforced against SFC. Petitioner
claims that individuals with alleged valid serious claims and health consequences
were “bargained-out” of the 1986 accident by contest and that almost all the
Plaintiffs settled for a mere token of the value of their claims, complete with
releases in contravention of the provisions of 42 U.S.C. § 2210(n). The Petition
is alleging a basis resting on tort claims and that the Commission is not enforcing
sections 3 and 170 of the Atomic Encrgy Act of 1954, as amended (Pub.
L. No. 85-256, 71 Stat. 576 (1957)), which is commonly referred to as the
Price-Anderson Act. While the Pricec-Anderson Act authorizes the Commission,
in its discretion, to apply Price-Anderson to NRC malerials licensees, the
Commission has done so only under the limited circumstances set forth in 10
C.F.R. § 140.13a; this provision applies only to licensees that usc and possess
plutonium at a plutonium processing and fuel fabrication plant, as defined in 10
C.F.R. Part 140. Because SFC does not use and possess plutonium at such a
plant, Price-Anderson does not apply to SFC. Accordingly, SFC has not failed
to comply with the Price-Anderson Act, and the Petitioner’s allegation to the
contrary is no basis for denying SFC's application to renew its license.

With further regard to its tort-claims basis, the Petitioner is requesting that the
Commission deny SFC's application to renew its license because of the results
of litigation involving alleged torts by SFC. While the Petition alleges “health
effects” from the operation of the facility, it presents no specific information
documenting such alleged effects. The NRC Staff has concluded, based on
a review of all available information, that operation of the SFC facility does
not pose an undue risk to public health and safety. Morcover, the NRC has
no authority to regulate how persons recover damages for allegedly tortious
activity (aside from Price-Anderson, as discussed above), and thus cannot act
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on the Petitioner’s allegations regarding the necessity of suit to recover damages
in tort. Accordingly, the Petitioner’s contentions in this regard cannot be a basis
for denying SFC’s application to renew its license.

CONCLUSION

Our review of the seven concerns contained in the Petition and specified
further in the Supplement has identified no information that was not already
available to the NRC Staff. As sct forth above, the concerns raised by the
Petitioner (1) have no bearing on the license renecwal application, (2) are not
related to the NRC license, (3) do not assert a safety concern, (4) reiterate
previously known information, or (5) constitute gencralized assertions without
any supporting bases. Considering that the Petition does not offer any new
information or new insights into the issues it raises, I find no basis for denying
SFC’s license renewal application or for revoking SFC’s current operating
license.

The institution of proccedings pursuant to 10 C.F.R. §2.202 is appropriate
only where substantial health and safety issues have been raised (see Consol-
idated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI-75-8,
2 NRC 173, 175 (1975); Washington Public Power Supply System (WPPSS
Nuclear Project No. 2), DD-84-7, 19 NRC 899, 924 (1984)). In addition, the
Commission may deny any application to renew a license if the licensee is in
violation of the Atomic Energy Act of 1954, as amended, or the Commission’s
regulatory requirements. These are the standards that I have applied to the con-
cerns raised by the Petitioner in this Decision to determine whether enforcement
action is warranted.

For the reasons discussed above, I conclude that the Petitioner has not raised
any substantial health and safety issucs and has not demonstrated any violation
of the Act or the Commission’s requirements. Accordingly, the Petitioner’s
request for action pursuant to 10 C.F.R. §2.206 is denied as described in this
Decision. As provided by 10 C.F.R. §2.206(c), a copy of this Dccision will be
filed with the Secretary of the Commission for the Commission’s review. The
Decision will become the final action of the Commission twenty-five (25) days

234



after issuance unless the Commission on its own motion institutes review of the
Decision within that time.

FOR THE U.S. NUCLEAR
REGULATORY COMMISSION

Robert M. Bernero, Director
Office of Nuclear Material Safety
and Safeguards

Dated at Rockville, Maryland,
this 7th day of June 1992,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS

Robert M. Bernero, Director

In the Matter of Docket No. 40-8027

SEQUOYAH FUELS CORPORATION
(Gore, Oklahoma Facllity) June 8, 1992

The Director of the Office of Nuclear Material Safety and Safeguards denies,
except insofar as a Notice of Violation will be issued citing Sequoyah Fuels
Corporation (SFC) for violating 10 CF.R. §40.9, and grants insofar as the
Staff will publish in the Federal Register notice of all SFC license amendment
applications until the Staff takes final action on the license renewal application,
a petition filed by the Native Americans for a Clean Environment and the
Cherokee Nation. Specifically, the Petition alleged that: SFC’s August 29,
1990 license renewal application contains deliberate material omissions of fact
and material false statements relating to soil and groundwater contamination
at the site; the NRC Order Modifying License (Effective Immediately) and
Demand for Information (EA 91-067) issued on October 3, 1991, constitutes
the third time in 5 years that the NRC has cited SFC for a serious breakdown
in management of the plant, the order is inadequate to reasonably ensure safe
operation of the plant, and the experience of the past 5 years demonstrates that
SFC is doomed to repeat its unsafe and poor environmentally hazardous practices
until the basic causes of its poor environmental and safety record are resolved;
and SFC has been given and wasted numerous chances to address and resolve its
serious safety and environmental problems, at the expense of public safety and
the environment, when onsite environmental investigations have revealed that the
site is grossly contaminated with uranium and other chemicals. The Petitioners
requested emergency action to revoke the operating license of SFC’s uranium
processing plant in Gore, Oklahoma. In the alternative, Petitioners requested
that the NRC withhold authorization to restart the SFC plant until: completion
of a formal adjudicatory hearing on whether the plant can be operated safely and
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in compliance with its license and NRC safety and environmental regulations;
access is provided to the Petitioners to certain internal SFC documents; SFC
undertakes a “truly independent” audit of its management and operations; and
SFC completes and implements all changes to management and procedures that
are necessary to ensure safe operation of the facility. Petitioners also requested
Federal Register notice of all SFC license amendment applications.

DIRECTOR’S DECISION UNDER 10 C.F.R. §2.206

I. INTRODUCTION

Native Americans for a Clean Environment (NACE) and the Cherokee Na-
tion (Petitioners) submitted to the Commission an “Emergency Petition to Re-
voke Operating License for Sequoyah Fuels Corporation’s Uranium Processing
Facility” (Petition) dated November 27, 1991. The Petition requests that the
Commission immediately revoke the operating license of Sequoyah Fuels Cor-
poration’s (SFC or Licensee) uranium processing plant in Gore, Oklahoma. In
the alternative, Petitioners request that the Petition be considered pursuant to 10
CF.R. §2.206 and that the U.S. Nuclear Regulatory Commission (NRC) with-
hold authorization to restart the SFC plant until: (1) completion of a formal
adjudicatory hearing on whether the plant can be operated safely and in compli-
ance with its license and NRC safety and environmental regulations; (2) access
is provided to the Petitioners to certain internal SFC documents; (3) SFC un-
dertakes a “truly independent™ audit of its management and operations; and (4)
SFC completes and implements all changes to management and procedures that
are necessary to ensure safe operation of the facility. Petitioners also request
Federal Register notice of all SFC license amendment applications. The Peti-
tion was submitted on an emergency basis because the Petitioners believed that
restart of the facility was imminent,

The Petition alleges the following bases for its requests:

(1) SFC’s license renewal application contains deliberate material omis-
sions of fact and material false statements relating to soil and ground-
water contamination at the site;

(2) the NRC Order Modifying License (Effective Immediately) and De-
mand for Information (Order or EA 91-067) issued to SFC on October
3, 1991, constitutes the third time in § years that the NRC has cited
SFC for a serious breakdown in management of the plant. The Order
is inadequate to reasonably ensure safe operation of the plant, and
the experience of the past 5 years demonstrates that SFC is doomed
to repeat its unsafe and poor environmentally hazardous practices un-
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til the basic causes of its poor environmental and safety record are
resolved; and

(3) SFC has been given and wasted numerous chances to address and
resolve its serious safety and environmental problems, at the expense
of public safety and the environment. Morcover, onsite environmental
investigations have revealed that the site is grossly contaminated with
uranium and other chemicals.

By Memorandum dated December 9, 1991 (unpublished), the Commission
referred the Petition to the Staff for consideration pursuant to section 2.206.
The Commission also stated that, prior to any decision by the Staff to permit
restart of SFC’s facility, an open Commission meeting would be held, at which
the Staff would brief the Commission, and at which Petitioners and SFC would
also be given an opportunity to address the Commission.

By letter dated December 23, 1991, the NRC Staff acknowledged receipt of
the Petition, denied the emergency relief requested, and informed the Petitioners
that their Petition would be treated under section 2,206 of the Commission’s
regulations and that a decision would be issued within a reasonable amount of
time. Also, by letter dated December 23, 1991, the Staff requested SFC to
respond to the Petition. SFC responded to the Petition on December 23, 1991.
By letter dated January 24, 1992, the NRC requested clarification on SFC’s
response to the Petition. SFC responded by letter dated February 3, 1992, On
January 22, 1992, Ms. Curran on behalf of the Petitioners filed a reply to SFC’s
December 23, 1991 response. SFC responded to the Petitioners® reply by letter
dated February 3, 1992,

On March 17, 1992, the Commission held an open meeting at which the
Staff, SFC, and Petitioners briefed the Commission.! On March 20, 1992, SFC,
Petitioners, and the Staff submitted supplemental materials for consideration
before a decision on restart,

On February 28, 1992, Petitioners asked the NRC to prepare an Environmen-
tal Impact Statement or an Environmental Assessment prior to restart of the SFC
facility. By letter dated March 5, 1992, the Staff denicd the Petitioners’ request.
Petitioners® March 5, 1992 request that I reconsider my denial was denied on
April 13, 1992, On March 10, 1992, Petitioners filed suit against the NRC in the
United States District Court for the District of Columbia sccking a temporary
restraining order to prevent the Commission from authorizing restart. On April
15, 1992, the Court dismissed the Petitioners’ suit for lack of jurisdiction. On
April 16, 1992, Petitioners sought review of that Order and stay of the April 16,
1992 restart authorization in the United States Court of Appeals for the District
of Columbia Circuit. Petitioners’ motion for an emergency stay was denied by

1'The Oklahoma Department of Wildlife Conscrvation filed a written statement with the Commission regarding
restart but did not attend the meeting.
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the D.C. Circuit Court of Appeals on April 22, 1992. Their Petition for review,
and motion for expedited briefing, remain pending.

I have completed my evaluation of the matters raised by the Petitioners and
have determined that, for the reasons stated below, the Petition shall be denied,
except insofar as a Notice of Violation will be issued citing SFC for violating
10 C.F.R. §40.9, and granted insofar as the Staff will publish in the Federal
Register notice of all SFC license amendment applications until the Staff takes
final action on the license renewal application.

II. BACKGROUND

On August 22, 1990, SFC reported to the NRC that uranium-contaminated
soil and water had been discovered during excavation work near the solvent
extraction (SX) building. On August 27, 1990, an NRC Augmented Inspection
Team (AIT) began to investigate the event. The AIT concluded that SFC’s
staff did not demonstrate the necessary sensitivity to the potential for uranium
contamination or understand the urgency and potential significance of such a
problem. As part of SFC's commitments to the NRC, the company agreed that
an independent party would review SFC’s entire response to the situation. An
investigation by the NRC’s Office of Investigation was initiated on September 4,
1990, to determine whether willful violations of NRC regulations had occurred.

On August 29, 1990, SFC submitted its license renewal application to the
NRC. SFC was notified on September 18, 1990, that, pursuant to the provisions
of 10 C.F.R. §40.43(b), the current license would not expire until final action on
the renewal application was taken by the Commission. On September 28, 1990,
NACE filed a request for hearing, pursuant to 10 C.F.R. §2.1205. NACE's
request for hearing was granted by Order dated January 24, 1991 (LBP-91-5,
33 NRC 163). 56 Fed. Reg. 7422 (Feb. 22, 1991). The order afforded other
interested persons the opportunity to file petitions for leave to intervene within
30 days of publication of the order. The Oklahoma Department of Wildlife
Conservation and the Cherokee Nation of Oklahoma filed requests to participate
in the hearing and were granted intervenor status on May 6, 1991.2

On September 13, 1990, after an AIT followup inspection, the NRC Staff
concurred in the restart of the solvent extraction process. Subsequently, on
September 14, 1990, SFC reported the identification of uranium-contaminated
water beneath the main process building (MPB). Because the NRC Staff was
concerned that SFC was not aggressively pursuing an investigation of the

2Citizens® Action for a Safe Environment (CASE) filed a “Limited Appearance Intervention and Objection to
Renewal” on July 1, 1991. The Atomic Safety and Licensing Board referred CASE's petition to the Staff for
consideration as a petition under section 2.206. That petition is being treated as a scparate matter and is currently
under Staff review.
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groundwater contamination under the MPB, on September 19, 1990, the Staff
issued an Order Modifying License (Effective Immediately) requiring SFC to
ensure the integrity of the floor and sumps of the MPB, obtain information
and develop characterization studies regarding seepage of uranium-contaminated
water from under the MPB, and develop a plan to identify and characterize other
locations on SFC property where past or present operations could have resulted
in environmental contamination. (EA 90-162), 55 Fed. Reg. 40,959 (Oct. 5,
1990). SFC inspected all sumps and floors of the MPB for defects or conditions
that could compromise the integrity of the floor. Repairs were made to all
identified defects and suspect areas. On December 18, 1990, SFC submitted
the final report on the MPB investigation. The site characterization plan for
the rest of the site was submitted on October 15, 1990. The order was closed
out in Inspection Report 90-07 dated March 1, 1991. SFC implemented the
environmental investigation outlined in the characterization plan and on July
31, 1991, submitted the “Facility Environmental Investigation Findings Report.”
On January 10, 1992, SFC submitted its Action Plan for dealing with the site
contamination.

Based on information obtained from NRC inspections, the NRC became
concerned that certain aspects of the SFC safety and environmental programs
were not being performed in full accord with NRC requirements. On November
5, 1990, the Staff issued a Demand for Information (EA 90-158) that required
the Licensee to describe (1) an oversight program it would put into place while
management deficiencies and weaknesses in the permanent organization were
being remedied, and (2) plans for an independent written appraisal of site and
corporate organizations and activities, which would develop recommendations
for improvements in management controls and oversight to provide assurance
that personnel would comply with regulatory requirements and site procedures.
SFC’s November 20, 1990 response contained SFC’s interpretation of the August
and September events and agreement to implement the oversight program and
the management assessment. SFC proposed the firm of PLG, Inc. (PLG) to
implement the oversight program. The Staff agreed to the use of PLG for the
independent oversight. By letter dated December 18, 1990, SFC proposed the
firm of Morton and Potter to conduct the independent management assessment.
SFC also indicated in this letter that following the completion of the management
assessment, Morton and Potter would conduct a technical appraisal of SFC’s
safety program. By letter dated January 14, 1991, the NRC approved the use
of Morton and Potter with the understanding that Dr. Bernard Keys would
be a primary participant in conducting the appraisal. Morton and Potter
submitted the management assessment on May 15, 1991, The assessment
contained recommendations for needed improvements in the areas of policy,
planning, communications, organization, management controls, human resource
management, training, and regulatory relations. However, the assessment did not
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include a discussion and-analysis of the root causes of the deficiencies referenced
in EA 90-158. SFC submitted its response to the management assessment on
July 15, 1991, agreeing to implement the majority of the recommendations over
the next 18 months.

During the time period that the management assessment was being conducted,
the NRC continued its investigation into the circumstances surrounding the
August and September 1990 events. The NRC investigation activities concluded
on June 28, 1991. The Staff concluded that certain SFC managers had failed
to provide complete and accurate information to the NRC, willfully failed to
comply with NRC regulations, and made false statements during NRC inspection
and investigation activities.

Based on investigation activities and increased inspection effort, the NRC
Staff determined that although SFC was addressing some of the Staff’s concerns,
additional enforcement action was warranted. On October 3, 1991, the NRC
Staff issued the Order Modifying License (Effective Immediately) and Demand
for Information (EA 91-067), 56 Fed. Reg. 51,421 (Oct. 11, 1991), The Order
required SFC to perform an in-depth review of the administrative control and
implementing procedures in the health and safety and environmental programs by
qualified non-SFC personnel. The plan and schedule detailing this review were
to be submitted to, and approved by, the NRC Staff prior to SFC’s restart from
a planned plant shutdown. The Order also modified SFC’s license to remove
the Environmental Manager from supervisory or managerial responsibilities over
NRC-regulated activities for a period of 1 year. The Demand for Information
required that SFC provide information as to why the Senior Vice President, the
Vice President of Regulatory Affairs, and the Health Physics Supervisor should
be allowed to remain in their respective positions, and as to why the NRC should
not be notified 30 days before rchiring the former Manager, Health, Safety, and
Environment.

On October 17, 1991, SFC proposed Mr. Henry Morton as the overall project
manager of the health and safety and environmental programs review effort
required by the Order; several additional reviewers were also proposed. By letter
dated October 24, 1991, the NRC Staff approved the proposed revicwers, finding
them to be technically qualified to perform the programmatic reviews required
by the Order. On November 4, 1991, SFC submitted the list of procedures
that SFC planned to review prior to restart, those procedures that SFC plans
to review after restart and the justification for the priority established, and the
time frame for reviewing the procedures. During December 2-6, 1991, the NRC
Staff conducted a team inspection to review the progress SFC had made toward
addressing the Order. The team found that SFC had made appreciable progress
in satisfying the requircments of the Order but that extensive work remained.
The results of this inspection are documented in Inspection Report 91-16. By
letter dated December 10, 1991, SFC submitted additional information on the
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procedure review to address concerns identified by the team inspection and to
respond to questions that were posed by the Staff in a letter of November 15,
1991. During January 27-31, 1992, the NRC Staff conducted a second team
inspection. The team concluded that SFC had satisfied item B of section VI
of the Order, which required SFC to submit, for NRC approval, the plan and
schedule for reviewing the adequacy of health and safety and environmental
programs. The results of this inspection are documented in Inspection Report
91-17.

By letter dated October 7, 1991, SFC informed the NRC that, in accordance
with the Order, the Environmental Manager had been removed from supervisory
or managerial responsibilities over NRC-regulated activitics at the facility. By
letter dated November 15, 1991, SFC informed the NRC that the Senior Vice
President, the Vice President of Regulatory Affairs, and the Health Physics
Supervisor (discussed in the Demand) had been removed from their respective
positions. The individuals no longer have any management or operational
responsibilities related to NRC-regulated activities. By letter dated December 2,
1991, SFC submitted its response to the Demand. In the response, SFC asserted
that, based on the information available to SFC, SFC believed that the individuals
named in the Demand ncither acted in careless disregard of their respective
responsibilities for licensed activities nor failed to be candid with the NRC.
The Licensee did admit that the individuals made errors in judgment, missed
opportunities to identify and correct deficiencies at an earlier stage, and could
have done more to ensure that the NRC was fully informed of SFC activities. In
addition, by letter dated December 18, 1991, SFC stated that for the foreseeable
future SFC does not plan to use any of these individuals in the performance
or supervision of NRC-licensed activities. SFC also stated that it will provide
the NRC with 30 days’ notice before utilizing any of the individuals in the
performance or supervision of NRC-regulated activities. On January 13, 1992,
the Staff modified SFC’s license to confirm these commitments. Confirmatory
Order Modifying License (Effective Immediately), EA 91-196, 57 Fed. Reg.
2611 (Jan. 22, 1992).

By letter dated January 3, 1992, SFC identified two fundamental underly-
ing causes of the problems leading to the NRC’s enforcement action. The
first was that a strong nuclear safety and regulatory compliance culture had
not been instilled throughout the SFC organization, and the second was that a
disciplined/formal management process had not been implemented throughout
the organization. Factors contributing to these underlying causes included the
particular background and experience of SFC senior managers, weaknesses in
organizational structure, insufficient sensitivity to radiological aspects of SFC’s
activities, and inadequate communications internally and with the NRC, At-
tached to the letter was SFC’s “Sequoyah Fuels Corporation Plan for Achieving
and Maintaining High Performance Standards.” The Plan contains the objectives
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that SFC believes are the principal elements of an effective management process
and which will ensure that previous problems do not recur at SFC. In a letter
dated January 27, 1992, SFC provided a matrix showing how the independent
management assessment recommendations and SFC actions in response to those
recommendations had been integrated into the Plan.

As part of the January 27-31, 1992, team inspection, the inspection team ex-
amined those management issues associated with the November 1990 Demand
for Information. The team reviewed SFC’s response to the management assess-
ment recommendations, which was supplemented by a program of objectives
developed by the current management tcam. The team concluded that effective
implementation of SFC’s long-term corrective measures would substantially im-
prove management oversight and controls. The team’s review of the root causes
identified by the Licensee, as well as examination of the deficiencies identified
within the organization, indicates that the causal factors identified by SFC are
consistent with NRC’s view. The Staff concluded that the measures proposed
and taken by SFC to correct the weaknesses identified within its management
organization satisfy the NRC Staff concerns raised in the 1990 Demand. How-
ever, the team was concerned about SFC’s management controls and oversight
during the interim period while the planned long-term improvement programs
are being developed and the staffing of permanent health and safety technicians
takes place.

At the open Commission meeting on March 17, 1992, the Staff presented its
evaluation of issues related to restart of the SFC facility. The Staff stated that
authorization to restart depends on: (1) the outcome of a current investigation
by the Office of Investigations, (2) a satisfactory response to issues raised by
the inspection team and documented in Inspection Report 91-17, (3) effective
SFC performance up to the time of restart authorization, and (4) any advice or
direction from the Commission, resulting from the meeting. The resolution of
the items is outlined below.

The first item concerning the investigation by the Office of Investigations is
no longer a restart issue. The Staff concludes that there were no unresolved
safety issues that would be a basis for delaying restart. Regarding item 2,
SFC’s March 13, 1992 response describes its interim management oversight
measures, plans for increased health and safety technician staffing, and corrective
actions stemming from a contamination incident. The response satisfies NRC’s
concerns from Inspection Report 91-17. The third item concerns effective SFC
performance. SFC has demonstrated the requisite ability to manage, control,
and perform its activities. This conclusion was based on observations made
during NRC inspections since the March 17, 1992 Commission meeting. The
fourth item, a March 27, 1992 Staff Requirements Memorandum directed the
Staff to undertake nine actions related to SFC. The Staff completed those actions
necessary prior to a restart authorization and authorized a phased restart of SFC’s
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facility on April 16, 1992. These matters are addressed in SECY-92-132, a copy
of which was provided to the Petitioners and is publicly available.?

ITII. DISCUSSION

Petitioners request revocation of the operating license for the SFC facility, or
in the alternative, withholding authorization to restart the plant until: (1) com-
pletion of a formal adjudicatory hearing on whether the plant can be operated
safely and in compliance with its license and NRC safety and environmental
regulations; (2) Petitioners are provided access to certain internal SFC docu-
ments; (3) SFC undertakes a “truly independent” audit of its management and
operations; and (4) SFC completes and implements all changes to management
and procedures that are necessary to ensure safe operation of the facility. Pe-
titioners also request Federal Register notice of all SFC license amendments.
The concerns that formed the bases for the Petitioners’ requests are addressed
below.

A. Request for Revocation Based on Material False Statements

Petitioners allege that SFC knew of severe uranium groundwater contami-
nation at the site but made three material false statcments in the August 29,
1990 license renewal application. The statements are (1) in effect, SFC gave
false assurances that it had comprehensively surveyed the plant site for uranium
contamination and found no serious problems because SFC characterized its
groundwater monitoring program as “extensive™; (2) SFC stated that groundwa-
ter monitoring wells were located in the areas most susceptible to groundwater
contamination, when in fact there were no groundwater monitoring wells around
or near the main process building (MPB) and the solvent extraction (SX) build-
ing; and (3) SFC omitted monitoring data that demonstrated significant uranium
contamination (data collected from sand wells around the SX building between
1976 and 1989 and from the subfloor process monitor under the MPB since
1976), and that by omitting such information created a false picture that its op-
erations have had a harmless environmental impact. Petitioners also assert that
SFC made similar omissions in previous rencwal applications.

As alleged by Petitioners, SFC did characterize its groundwater monitoring
program as “extensive.” That characterization is, however, simply an opinion
describing the size of its program, not a statement of fact that could constitute a

3The NRC also considers the permitted phased restant of the SFC facility to be a denial of Diane Cuman’s request
that an EA and EIS be performed prior 1o restart. That request, made in correspondence between Diane Curran
and Robert Bemnero, is considered by the NRC Staff to effectively embody a section 2.206 request that such
review take place.
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material false statement. The essence of the Petitioners’ allegation is that SFC
misrepresented the groundwater monitoring data as so thorough that the program
would have detected any contamination of concern. Whether the SFC program
was vast or small does not permit a conclusion as to whether the program was
so comprehensive or inclusive such that SFC would have detected any uranium
contamination of concern. SFC made no such representation. Accordingly,
the Staff cannot conclude that SFC’s description of its groundwater monitoring
program as “extensive” was a false statement of fact.

With respect to the second alleged material false statement, SFC did state in
the renewal application that its groundwater monitoring wells were located in
areas most susceptible to groundwater contamination; and it is true that seep-
age from operations in the SX building and MPB docs constitute a significant
source of contamination at the site. Petitioners, however, present no basis to
conclude, and it cannot be determined at this time, that groundwater near the
SX building or MPB is more susceptible to contamination than groundwater in
other locations, such as areas near pond 2, the Emergency Basin, the Sanitary
Lagoon, the clarifier pond, or ammonium-nitrate-lined ponds. Morcover, if the
SX sandwells and MPB subfloor process monitor measure “perched” ground-
water contamination, as argued by Petitioners, then SFC did, in fact, monitor
groundwater near the SX building and MPB; and there is no issue of a mate-
rial false statement. If groundwater near the SX building and MPB were most
susceptible to contamination, and if the data collected by the SX sandwells and
subfloor process monitor are not groundwater data, then whether SFC’s state-
ment should be treated as a material false statement would depend on whether
it could be concluded that SFC willfully misstated the matter with an intent to
deceive, as explained below.

Whether the omission of the SX sandwell and MPB subfloor process mon-
itoring data from the August 1990 rencwal application constitutes a material
false statement within the meaning of section 186 of the Atomic Energy Act
and 10 C.FR. §40.9, requires consideration of two issues: (1) was the omitted
information material and (2) was the omission sufficiently egregious?*

Information is material if it is capable of influencing the agency decision-
maker. North Anna, CLI-76-22, supra note 4, 4 NRC at 487; United States
v. Weinstock, 231 F.2d 699, 701 (D.C. Cir. 1956); United States v. Diaz, 690
F.2d 1352, 1357-58 (11th Cir, 1982). In this case, the omitted SX sandwell
and subfloor process monitoring data constitute information relevant to an is-

4Not only false statements of material fact, but also omissions of material information from a license application,
may constitute violations of scction 186 of the Atomic Energy Act. Virginia Electric and Power Co. (North Anna
Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480 (1976), af*d sub nom. Virginia Electric and Power Co. v.
NRC, 571 F.2d 12389, 1291 (4th Cir. 1978). “[S]ilence regarding issues of major importance to licensing decisions
is readily reached under the statutory phrase *material false statement®™ North Anna, CL1-76-22, supra, 4 NRC
at 439,
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sue of importance in the license renewal proceeding, potential environmental
contamination. The Staff concludes that the omitted information is capable of
influencing a decision on the renewal of SFC’s operating license. Because the
Staff would consider the omitted information before reaching a decision on re-
newal, the omitted information is material to the renewal application.

The NRC has construed section 186 of the Atomic Energy Act and the
regulations implementing that statutory provision such that the term *“material
false statement” will only be applicd to misstatements or omissions of material
fact that are egregious because they are made with an intent to mislead the NRC,
Statement of Consideration, “Completeness and Accuracy of Information,” 52
Fed. Reg. 49,362 (Decc. 31, 1987). As explained below, available evidence
indicates that neither the omission of the SX sandwell data and the subfloor
process monitor data from the August 29, 1990 renewal application, nor SFC’s
failure to supplement its application with this information, was done with an
intent to deceive the NRC. Accordingly, the Staff cannot conclude that the
omission of that information from the renewal application constitutes a material
false statement. The omitted data do demonstrate uranium contamination under
or around the SX building and MPB; however, SFC did notify the NRC of the
fact of uranium contamination in the SX excavation pit on August 22, 1990, and
beneath the MPB on September 14, 1990. Since SFC informed the NRC of the
fact of contamination, the omission cannot be considered to have been the result
of an intent to deceive the NRC about, or to conceal the fact of, contamination.

License applicants have a continuing obligation to keep their applications ac-
curate and up to date. The Commission interprets NRC requirements concerning
completeness and accuracy of information such that the failure to correct an
unintentionally incomplete written submission, or failure to correct written in-
formation that raises questions about trustworthiness or commitment to safety,
may be treated as violations. General Statement of Policy and Procedure for
NRC Enforcement Actions, 10 C.F.R. Part 2, Appendix C, § VI. Materials li-
censees such as SFC submit an environmental report (ER) with any application
for a license or renewal of a license. 10 C.F.R. §51.60(a). By letter dated
September 18, 1990, SFC informed the Staff of its intent to revise the ER
submitted with the August 29, 1990 renewal application. Moreover, the Staff
requested that SFC delay its update of the ER until the environmental character-
ization was complete and until the Staff’s initial review of the license renewal
application was complete. On January 10, 1992, SFC submitted a revised en-
vironmental report that incorporates the information from the facility environ-
mental investigation that was conducted at the site, including the SX sandwell
and MPB subfloor process monitoring data. Moreover, since SFC notified the
Staff of uranium contamination in the SX excavation pit on August 22, 1990,
and beneath the MPB on September 14, 1990, the delay in updating the ER with
the monitoring data cannot be considered the result of an intent to mislead the
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NRC. Accordingly, the Staff concluded that although SFC failed to supplement
the SFC renewal application until January 10, 1992, there has been no intent to
deceive the NRC, and thus the delay in supplementing the renewal application
does not constitute a material false statement.

Petitioners contend that because SFC began collecting the SX sandwell and
MPB subfloor process monitoring data in 1976 and since SFC did not include
those data in any SFC renewal application, including the August 1990 renewal
application, SFC must have deliberately “suppressed” or withheld the data from
the NRC. The Staff, however, based its conclusion of a management breakdown
in part upon the determination, after extensive inspection and investigation of
the August 1990 SX excavation pit contamination, that SFC managers who
were aware of the monitoring data failed to aggressively pursue the apparent
contamination suggested by those data because they failed to comprehend the
significance of the data. (EA 91-067.) Accordingly, in the absence of new
evidence, it cannot be concluded that the SFC withheld the SX sandwell and
MPB subfloor process monitoring data from any SFC renewal application with
an intent to deceive the NRC about the presence of contamination.

Although it cannot be concluded that SFC made any false affirmative state-
ments of material fact in its renewal applications, SFC’s omission of the SX
sandwell and MPB subfloor process monitor data rendered the renewal appli-
cations incomplete. Information supplied by an applicant to the Commission
must be complete in all material respects. 10 C.F.R. §40.9(a). License renewal
applicants are required to submit an ER, which must discuss “the impact of the
proposed action on the environment.” 10 C.F.R. §§40.31(f) and 51.60(a). The
ER must include not only information supporting the proposed action, but also
“adverse information.” 10 C.F.R. §§ 51.45(b)(1), (¢). The omitted SX sandwell
and subfloor process monitor data constitute “adverse information” regarding
the impact of the proposed action on the environment. Because the Staff would
consider that information before deciding whether to grant SFC’s renewal ap-
plication, the license renewal applications are materially incomplete in violation
of section 40.9(a).

The NRC may revoke materials licenses in cases where the licensee makes a
material false statement in the application. See All Chemical Isotope Enrichment,
Inc., LBP-90-26, 32 NRC 30 (1990). As explained above, however, the Staff
cannot conclude that SFC made any material false statement in its renewal
applications. Accordingly, the Staff concludes that license revocation would
be an excessively harsh and unwarranted remedy in this case, and denies the
Petitioners’ request to revoke SFC’s operating license. A violation of NRC
requirements, even a material false statement (which is not involved here), does
not, in and of itself, warrant the extreme remedy of revocation. The choice of
remedy rests within the sound discretion of the Commission, see Petition for
Emergency and Remedial Action, CLI-718-6, 7 NRC 400, 405-06 (1978), and
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Washington Public Power Supply System (WNP Nos. 4 and 5), DD-82-6, 15
NRC 1761, 1766 n.9 (1982), based on factors such as the significance of the
underlying violations and the effectiveness of the sanction in securing lasting
corrective action. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Unit 1), DD-84-8, 19 NRC 924, 933 (1984).

Enforcement options other than revocation include a notice of violation, a
civil penalty, or appropriate orders. In this case, the Staff has already ordered
SFC to suspend operations based in part upon SFC’s failure to promptly notify
the NRC of contamination around and under the SX building and the MPB and
SFC’s failure to supply the SX sandwell and MPB subfloor process monitor data
to the NRC., See “Order Modifying License (Effective Immediately) and Demand
for Information,” EA 91-067 (October 3, 1991). Additionally, significant action
has been taken regarding members of SFC management. See “Confirmatory
Order Modifying License (Effective Immediately),” EA 91-196 (January 13,
1992). Additionally, the Staff modified SFC’s license to remove a manager from
the supervision of NRC-regulated activities for 1 year and to require that for 2
years thereafter, SFC shall not reassign that person to ‘the supervision of NRC-
regulated activities without providing 30 days® prior notice. See EA 91-067.
Those actions were taken in response to a violation that involved withholding
from an NRC inspector information concerning uranium contamination in the
SX excavation pit,

Even though significant enforcement action has been taken against SFC, the
Staff proposes to issue a notice of violation against SFC for violating section
409.

B. Request for Formal Adjudicatory Hearing and Access to SFC
Internal Documents Before Permitting Restart

Petitioners request that before permitting restart, the Commission order a
formal adjudicatory hearing to determine whether the SFC facility can be
operated safely. Petitioners argue that the pending Subpart L renewal hearing
is inadequate to address this issue because cross-examination of witnesses and
discovery of SFC internal documents are necessary, but Subpart L prohibits
discovery and provides only for limited oral presentations in lien of a formal
hearing. 10 C.FR. §§2.1231, 2.1233. Although the Commission, in its
discretion, could order such a hearing, there is no legal requirement in this
case to conduct a formal adjudicatory hearing before restart is permitted. SFC
argues that the Petitioners® request for a formal adjudicatory hearing prior to
restart is, in essence, a legally impermissible attempt to litigate the sufficiency
of NRC enforcement action in EA 91-067. There is no right to a hearing for
the purpose of challenging the sufficiency of past or contemplated enforcement
actions, including orders to suspend. Bellotti v. NRC, 725 F.2d 1380, 1383
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(D.C. Cir. 1983); Sequoyah Fuels Corp. (UFg Production Facility), CLI-86-19,
24 NRC 508, 513-14 (1986); Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 and 2), CLI-80-10, 11 NRC 438, 441 (1980); and
Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), CLI-80-
32, 12 NRC 281, 289 (1980). Nor is there a right to a hearing on the lifting of
a suspension, Three Mile Island Alert, Inc. v. NRC, 771 F.2d 720, 729-30 (3d
Cir. 1985), cert. denied, 475 U.S. 1082 (1986); Southern California Edison Co.
(San Onofre Nuclear Generating Station, Unit 1), CLI-85-10, 21 NRC 1569,
1575 n.7 (1985); Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CLI-84-5, 19 NRC 953, aff"d San Luis Obispo Mothers
Jor Peace v. NRC, 751 F.2d 1287, 1314 (D.C. Cir. 1984), aff'd on reh’g en
banc, 789 F.2d 26 (D.C. Cir, 1986).5 10 C.FR. §2.1209(k). Therefore, the
Staff does not believe that the Petitioners have provided a sufficient basis for
any hearing or access to internal SFC documents.

C. Petitioners Allege EA 91-067 Is Inadequate to Reasonably Ensure
Safe Operation of the SFC Plant

Petitioners contend that SFC has routinely violated safety procedures and put
workers at significant risk over the past year despite oversight, that the violations
are the same ones for which SFC was cited previously, and that this cycle will
not be broken because (a) the fundamental causes of the management breakdown
have not been identified and (b) SFC has hired the same consultants who were
involved in two previous unsuccessful management studies, and who, therefore,
are not sufficiently independent to be objective.

1. Failure to Identify Fundamental Causes of Management Breakdown

Petitioners contend that the Staff has never obtained a satisfactory answer to
its questions concerning the fundamental causes of SFC’s problems. Petitioners
further contend that the Staff apparently plans to allow SFC to resume operations
without identifying the source of its management problems. .

The November 1990 Demand stated that because the fundamental causes of
SFC’s failures could not be determined, the Commission required additional
information to determine if there was reasonable assurance that the Licensee
could properly manage its activitics in accordance with the regulations and
License No. SUB-1010. Accordingly, SFC was required to state whether it was
willing to have an independent management appraisal conducted, which would

570 the extent that discovery of SRC internal d and cross-cxamination might be necessary to resolve
questions within the scope of the renewal hearing, the Commission’s rules provide for such an eventuality. 10
C.FR. §2.1209(k).

249



recommend necessary improvements in management controls and oversight. The
appraisal report was to include the view of the independent organization as to
causes of the deficiencies. The Staff further addressed the management problems
in issuing EA 91-067. Section VIII of EA 91-067 required SFC to provide
further information “to determine whether the Commission can have reasonable
assurance that in the future the Licensee will conduct its activities in accordance
with the Commission’s requirements” and information to determine if certain
managers “will carry out the responsibilities and authorities assigned to their
respective key position descriptions outlined in the license.”

The Staff review of the independent management assessment and SFC’s re-
sponse was ongoing at the time EA 91-067 was issued; and at that time, the Staff
had not yet completed the analysis of SFC’s November 20, 1990 response to EA
90-158. As noted in EA 91-067, neither the independent management assess-
ment nor SFC’s response directly addressed the root causes for the deficiencies
in SFC’s management. The management assessment report did identify goals for
strengthening management systems and supporting a high level of safety and
compliance with regulatory requirements. To achieve these goals, the report
made specific recommendations in the areas of communications, organization,
training, policy, planning, management controls, human resources management,
and regulatory relations. SFC responded to these recommendations by letters
dated July 15 and November 7, 1991, agreeing to implement the majority of the
recommendations. Nevertheless, the Staff concluded that the independent man-
agement assessment report did not address the root cause of SFC’s deficiencies
and failed to clearly establish whether the recommended actions were sufficient
to correct SFC’s problems. (Inspection Report 91-17.)

Because SFC’s new president was dissatisfied with the 1991 SFC responses,
in January 1992, SFC provided a revised program of objectives developed
by the current management team to supplement its :1991 responses to the
management assessment. During the January 1992 team inspection, the SFC
president informed the NRC Staff that he believed that the corrective measures
previously planned by SFC failed to fully address the underlying weaknesses in
the organization. In its January 3, 1992 letter, SFC identified what it believes
to be the fundamental causes of SFC’s problems. First, a strong nuclear safety
and regulatory compliance culture had not been instilled throughout the SFC
organization. Second, a disciplincd/formal management process had not been
implemented throughout the organization. To reach these conclusions, SFC
relied upon an evaluation of the events that occurred during 1990 and 1991 and a
review of contributing factors identified by two SFC consultants. As contributing
factors, SFC identified the particular background and experience of SFC senior
managers, weaknesses in organizational structure, insufficient sensitivity to
radiological aspects of SFC’s activities, and inadequate communications both
internally and with the NRC.
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As part of the January 1992 team inspection, the inspection team reviewed
SFC’s proposed programs for improving managerial cffectiveness (as described
in the January 3, 1992 “Sequoyah Fuels Corporation Plan for Achieving and
Maintaining High Performance Standards” or Plan) and SFC’s evaluation of
root causes of the deficiencies and programmatic weaknesses identified in the
1990 Demand and the 1991 Order. The Plan identifies eight objectives that
SFC believes are the principal elements of an effective management process.
Many of the recommendations from the independent management assessment
are incorporated into these objectives. These objectives are: (1) selection of
qualified managers with demonstrated records of success; (2) establishment and
communication of SFC’s corporate mission, goals, and strategies; (3) establish-
ment and communication of SFC management’s policies and expectations; (4)
improving effectiveness of procedures; (5) provision of adequate staffing and ef-
fective training; (6) strengthening of programs for identification and correction
of problems to prevent recurrence; (7) establishment and use of performance
indicators to assess the effectiveness of performance; and (8) provision of fecd-
back on performance to the SFC organization and individuals.

Although SFC planned to implement some of the Plan objectives prior to
any restart authorization (procedures and training requirements captured under
the 1991 Order), the majority were viewed as long-term corrective measures to
be implemented over the next 1 to 2 years. Some of the specific actions that
SFC has taken or plans to take to achieve these objectives include the following:
SFC has replaced all of the individuals specified in the Demand and has put
in place a new management team. SFC has made organizational changes that
will allow the Health and Safety Manager to focus on issues of industrial and
radiological safety. SFC has also hired management consultants to assess SFC’s
improvements.

SFC is also developing a Business Plan to help institutionalize its plans and
actions to ensure strong nuclear safety and regulatory compliance. The Plan
will have both annual and long-term objectives. Additionally, SFC has estab-
lished a corporate policy that “employees will perform as nuclear professionals
who are operating a nuclear facility.,” To communicate its expectations, SFC
holds weekly meetings at various organization levels. Approximately every 4
months, the SFC president plans to meet with all employees to communicate
SFC standards and expectations. The president also periodically issues written
updates informing employees of the plant status and discussing management
expectations. The training program now incorporates references to management
expectations. SFC is also implementing a Conduct of Operations Program, The
objective of the program is to achieve a high level of performance and account-
ability throughout SFC’s organization to ensure that activities are conducted in
a manner that protects the environment, the health and safety of workers, and
the health and safety of the public. The scope of the program encompasses all
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aspects of operations and management systems. The program holds personnel
accountable for their performance.

In September 1991, SFC implemented a Procedure Improvement Program to
upgrade those operating procedures important to safe operation of the plant. The
program was developed in response to NRC concerns regarding the adequacy
of SFC’s operating procedures. The program is a two-phase effort. For the first
phase, SFC listed twenty-three procedures that would be reviewed in the short
term and serve as a pilot program. The second phase, a long-term project, will
upgrade the remaining procedures. SFC continued the project after the October
1991 Order was issued. By the time of the January 1992 team inspection,
SFC had upgraded twenty of the twenty-three procedures in Phase I and was
reviewing the other three. The program is designed to develop consistent
standards for format, style, and content; improve clarity; incorporate additional
detailed instructions and guidance; incorporate cautions, warnings, and work
permit requirements; incorporate the need for special tools and equipment;
correct errors; highlight important performance standards; and identify activities
that should be governed by a procedure.

In the area of staffing, SFC has added several positions. The health physics
staff has been increased to include a second health physics supervisor and a staff
health physicist, as well as hiring consultants to assist with the program. SFC
has added a waste management manager, a human resources manager, a QA
engineer, and a licensing enginecr, as well as consultants to assist with various
programs. SFC also plans to conduct an organizational functional evaluation
to analyze staffing levels. Although the project is in the developmental stage,
the human resources manager and the controller are to complete the evaluation
of the health and safety, quality assurance, nuclear licensing, environment, and
operations departments by June 1992,

SFC has provided training on contamination control to operations, mainte-
nance, and health and safety personnel, Health and safety technicians have re-
ceived 120 hours of training on health physics principles and practices. Training
on industrial safety and hygiene is planned. Employees utilizing revised proce-
dures have been trained on those revised procedures. SFC intends to implement
a number of improvements to provide a more structured training program for all
elements of the organization. SFC has reorganized its training department so all
training activities will be conducted under the direction and supervision of the
human resources department. As part of the January team inspection, the team
reviewed the effectiveness of SFC’s training for operators and health and safety
technicians. The inspectors concluded that the workers appeared adequately
trained on the revised procedures. The team also concluded that SFC’s training
for its permanent health and safety technicians was thorough.

The Staff has concluded that the responses and actions required by the 1990
Demand have been satisfactorily addressed by SFC. Complcte implementation

252



of the program would result in substantially improved management of licensed
operations and satisfy the NRC’s concerns. The inspection team found that
although a number of improvements had been implemented or were in the
planning stages, SFC’s proposed plan for improvement represents long-term
corrective measures that will require future review to determine whether they
are effectively implemented and sustained. The inspection team did identify the
following three concerns that SFC had to address prior to a restart authorization.

First, the Staff was concerned about the adequacy of the health-and-safety
technician staffing. The concern was primarily focused on the number of
permanent positions. SFC has established twenty-two positions of which twelve
are staffed. Contract technicians augment the staff and will be phased out as
permanent positions are filled by trained SFC employees. SFC has also added a
second health-and-safety supervisor position and hired a staff health physicist.

The second concern involves the comrective measures taken to improve
management’s sensitivity to regulatory concerns. Specifically, the reaction to
the identification of contaminated articles located in unrestricted areas raised
questions as to why SFC’s staff failed to adhere to policies regarding internal
notification to management, and failed to promptly control or restrict the
area. SFC performed a root-cause analysis and determined that the root
cause was significant and rapid change in the work environment. Contributing
canses were inadequate job turnover and plans for surveys in unrestricted
areas. SFC has since issued a new procedure on contamination control, and
a temporary procedure was issued to provide guidance for actions to be taken
when contamination is identified in unrestricted areas. For performing surveys
in unrestricted areas, SFC has developed a plan that specifies the responsibilities
of individuals, provides for prioritization, identifies applicable procedures and
regulations, and establishes contamination trigger levels.

The third concern is the need for an additional level of oversight of licensed
operations during development and implementation of long-term corrective
programs. In its March 13, 1992 response, SFC provided additional information
regarding the interim management oversight measures. SFC is implementing a
manager-on-shift program during restart and for at least 30 days after restart.
SFC is utilizing senior experienced consultants prior to, during, and after
restart to deal with ongoing maintenance and operations activities, root-cause
analysis, performance indicators, and regulatory compliance self-assessment.
The Sequoyah Oversight Team will implement a restart program that focuses
on critical procedures and activities. SFC senior management will conduct
monthly inspections for at Ieast 6 months, New procedures for deficiency
reports and corrective action requests are being implemented so as to involve
all SFC personnel. SFC has also adopted interdepartmental reviews prior to
new activities, prestartup checklists, revised procedures, frequent management
visits to work areas, improvements to the QA program, management meetings
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with the workforce to reinforce goals and expectations, improved commitment
tracking systems, annual external audits, and use of technology consultants.

Section VI, item B, of EA 91-067 ordered SFC to perform an in-depth re-
view of the administrative control and implementing procedures in the health
and safety and environmental programs. Petitioners infer that the submission of
a plan to review procedures in the health and safety and environmental programs
is all SFC must do prior to resumption of licensed activities. However, the plan
required some implementation prior to resumption of licensed activities. Imple-
mentation of the plan involves hiring outside individuals to review procedures
to ensure that instructions are clear, current, and technically adequate; revising
the inadequate procedures; and providing training on the new and revised pro-
cedures. The plan itself just lists the procedures to be reviewed and provides
justification for the time frame for review, i.e., before or after restart. Moreover,
NRC Staff approval is required prior to restart. The Staff concluded that SFC
has satisfied the explicit requirements of item B of section VI of the Order,
(Inspection Report 91-17.)

Petitioners state that revamping procedures will not address the organizational
and attitudinal problems discussed in EA 90-158 and EA 91-067. It is correct
that changes to procedures alone will not address these other issues. However,
SFC has taken other steps, discussed above, to directly address these issues.
SFC has in place new management in key positions, including the president.
SFC has also hired additional staff in the areas of health physics, training, and
regulatory affairs. SFC is implementing the management controls recommended
in the independent management assessment, in the independent review of the
August 1990 events, and in SFC’s January 3, 1992 letter. SFC is implementing a
manager-on-shift program to provide additional oversight to ensure compliance,
SFC has also initiated a Conduct of Operations program that is designed to
change the cultural problems by making individual employees responsible for
their actions.

The changes being implemented by SFC appear to be effective. Workers
have demonstrated the ability to perform activities in accordance with the
improved procedures. Additionally, workers have demonstrated sensitivity to
SFC management expectations and standards for health physics practices and
have initiated efforts to prevent and correct work practices that did not meet
these standards. The Petitioners have not presented any new information to
indicate that SFC will not be able to operate the facility safely.

2. Lack of Independence by Proposed Consultants

Petitioners request that SFC be required to obtain a “truly” independent audit
of its management and opcrations. Petitioners allege that SFC has obtained
several evaluations of its management and operations by the same group of
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people, and that since these individuals have a long-standing relationship with
SFC, their objectivity is compromised because they have a vested interest in
affirming their previous conclusions. Petitioners cite as examples the use of Dr.
James Buckham, PLG, Mr. Henry Morton, and Dr. B. John Garrick.

Petitioners object to the use of Dr. James Buckham to conduct an inde-
pendent critique of SFC’s response to the August 1990 event because of his
association with PLG. Dr. Buckham’s conduct of the independent critique does
not present reason for concern that the report might be biased. In fact, Dr.,
Buckham's review concluded that there were problems with SFC’s response
to the August 1990 events, and he made recommendations for improvement in
SFC’s programs, including a recommendation for root-cause analysis, changes
in reporting of incidents, and improved communications. The Petitioner does
not demonstrate that the report could be biased or why, but merely asserts that
Dr. Buckham’s association with PLG must severely taint the independence of
his review.

Petitioners object to the use of PLG to provide the oversight required by EA
90-158 because PLG provided the oversight after the 1986 uranium hexafluoride
cylinder rupture. SFC selected PLG to provide the oversight required by EA 90-
158 partly because of the company’s familiarity with the SFC facility. The NRC
agreed to the use of PLG for the independent oversight. The oversight team was
intended to provide additional assurance that NRC regulatory requirements were
being satisfied during operation of the facility while management deficiencies
and weaknesses were being addressed. PLG only provided surveillance over
SFC activities; PLG did not conduct any management studies as part of its
oversight function. As part of the January 1992 team inspection, the NRC Staff
reviewed the oversight team’s activities. The NRC Staff concluded that although
the oversight team may not have fully communicated its concerns in the daily
and weekly reports, in general, the oversight team did fulfill the oversight role
as described in the 1990 Demand.

Petitioners question the use of Mr. Henry Morton to head the review of
the health and safety and environmental programs.® Petitioners assert that Mr.
Morton participated in both PLG’s 1986 post-accident review and the oversight
required by EA 90-158, and participated in the independent management assess-
ment in 1991, Mr. Morton was a participant in the oversight provided after the
1986 accident. He was not, however, a participant in the 1991 oversight by PLG.
He was listed as a potential member for that oversight team but in fact did not
serve in that function. SFC proposed Morton and Potter to conduct the indepen-

SNACE objected formally to the selection of Mr. Morton for the program review. Letier from Diane Curmran,
attorney for NACE, to Robert D. Martin, NRC (November 4, 1991). NRC concluded that Mr, Morton's
participation in the PLG oversight after the 1986 accident did not disqualify him from conducting the program
review. Letter from Robent D. Martin, NRC, to Diane Curran (November 27, 1991).
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dent management appraisal required by EA 90-158. NRC approval of Morton
and Potter was contingent on Dr. Bernard Keys being a primary participant
because of his expertise in management and the need to include management
issues in the appraisal. The management appraisal did not include a technical
appraisal of the health and safety and environmental programs. However, in the
December 18, 1990 letter, SFC did state its intention to have Morton and Pot-
ter conduct a technical appraisal after completion of the management appraisal.
Mr. Morton had already initiated the still-pending technical appraisal before the
October 3, 1991 Demand and Order.

Petitioners assert that Mr. Morton participated in reviews that reported
approvingly of SFC’s operations, and that these conclusions were later proven
to be incomrect by SFC's mismanagement and environmental contamination.
Petitioners assert that the independent management assessment, conducted by
Morton and Potter, gave SFC a positive bill of health less than 5 months before
the plant was ordered shut down. The May 15, 1991 management appraisal
report, however, did not give SFC a clean bill of health. The report stated that
SFC now has the organizational units in place that are needed to operate at a
high level of compliance with NRC requirements. The report identified fifteen
goals for strengthening management systems and supporting a high level of
safety and compliance with regulatory requirements. The report presented forty-
seven recommendations to accomplish these goals. Areas needing improvement
included policy, planning, communications, organization, management controls,
human resources management, training, and regulatory relations.

Petitioners object to SFC hiring Mr. Morton as the project manager overseeing
the program review in the health and safety and environmental programs because
Mr. Morton has an alleged vested interest in affirming his prior conclusions that
SFC’s operations are adequate. As explained above, the 1991 management
appraisal did not conclude that there were no deficiencies in SFC operations or
that those deficiencies played no role in poor performance. Petitioners have not
established that because of Mr, Morton’s past association with SFC that Mr.
Morton's review of the health and safety and environmental programs would
be biased. Moreover, Mr. Morton has a highly qualified group of individuals
working with him on the procedure review. All reviewers have becn approved
by the NRC Staff. The NRC Staff has evaluated the adequacy of the health
and safety and environmental reviews that were required to be completed prior
to restart and concluded that those reviews satisfied EA 91-067. (Inspection
Report 91-17.) Further independent review beyond completing the procedure
review is not warranted.

Petitioners also disagree with the selection of Dr. B, John Garrick to head
SFC's Readiness Review Committee, The Readiness Review Committee was
chartered to review SFC’s compliance with the Order and to advise SFC’s
president on the general readiness of the facility to commence operations. The
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Committee was not required by EA 91-067 but represented an additional action
that SFC took to provide assurance that the facility was ready for restart.

Petitioners assert that unless SFC obtains an independent assessment of its
operations and management, the company will not cure those deficiencies.
In fact, SFC obtained independent reviews of its programs as required by
EA 90-158 and EA 91-067. The Staff was satisfied that those reviews were
adequate to allow restart, and concluded that, with the exception of continued
oversight by the independent oversight team, additional independent reviews
are unnecessary. Petitioners have not provided any information that changes
that conclusion, Accordingly, Petitioners’ request for further independent
assessments of operations and management is denied.

D. Petitioners’ Request That SFC Be Held to Its Commitment to
Operate Safely by Completing All Changes to Management and
Operations Before Restart

Petitioners request that all changes to management and procedures necessary
to ensure safe operation of the facility be completed prior to restart. The Staff
agreed and, before authorizing restart, determined that such necessary changes
had been completed. Petitioners cite SFC’s quality assurance (QA) program
and performance as an example of SFC’s past failure to keep its commitments.
Specifically, SFC was cited for failure to audit its preventive maintenance and
maintenance surveillance programs. (Inspection Report 91-04.)

As indicated in Inspection Reports 91-04 and 91-16, the Staff is concerned
about SFC's QA program, which is why QA procedures were added to the
procedure review effort required by the Order. SFC's QA program previously
consisted of periodic reviews of operating activities, to determine procedural
adherence, which were conducted by a full-time employee assigned to complete
the audits and corresponding reports. Program weaknesses included insufficient
staffing and the limited scope of the program in that it did not include functional
areas other than operations, Audits were compliance-oriented with respect to
procedures, rather than programmatic reviews, and failed to evaluate activities
not governed by procedures. SFC identified the need for program improvements,
including the following:

(1) enhancement of the QA engineer’s qualifications (o that of an Ameri-
can National Standards Institute certified Lead Auditor and increasing
the QA staffing with personnel having disciplines in the areas rou-
tinely audited. SFC also intends to train the QA engineer and other
staff members in root-cause analysis methodology;

(2) evaluation of QA programs at other facilities to determine standards
that may be useful at SFC and use of this experience to revise the

QA program;
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(3) development of clear definition for QA-identified items to facilitate
identification of those audit items of greatest importance; and

(4) revision of the existing QA procedures to include programmatic au-
dits; establish qualifications of QA auditors; define audit methodology
and the issuance, tracking, closing, and trending of audit items; and
clarify the use of contracted auditors in the QA program.

SFC also intends to include the QA program in annual audits performed by
General Atomics, SFC’s parent corporation. In order to improve the identifi-
cation of operations lacking formal procedures, missed procedure deficiencies,
and conditions not authorized in the license, SFC developed and implemented
additional audit criteria and guidance for procedural audits and weckly facility
walk-through inspections performed by the QA engineer.

The Staff has reviewed SFC’s QA plans and the interim measures to be taken
while the QA program is being revised. The interim measures are acceptable.
A final determination on the QA program will not occur until after SFC has
completely implemented the revised program.

Petitioners allege that SFC has repeatedly contaminated the site and put
workers at unnecessary risk and that the site has become grossly polluted with
uranium and other chemicals. While SFC has exhibited poor contamination
control practices in the past, which resulted in the environmental contamination
problems of today, SFC is currently taking satisfactory actions to prevent further
contamination. SFC has taken or has planned actions to further minimize the
source of contamination (i.e., the sump/floor inspection program and relocation
of the laundry) and has initiated actions to remedy existing contamination (i.e.,
recovery wells and trenches, removal and consolidation of soil, and pond 2
remediation). Additionally, although some workers have been contaminated,
records indicate that no overexposures have occurred. SFC has addressed the
need to include contract workers in the bioassay program.

Before authorizing restart, the Staff evaluated the July 1991 FEI report and
other data and concluded that existing contamination was not so extensive or so
great that it should prevent restart. Nonetheless, environmental contamination
associated with SFC operations is an issue related to license renewal. The
Staff’s authorization of restart was made without prejudice to resolution of
environmental issues in the pending license renewal proceeding. Petitioners
are a party to that proceeding and have set forth areas of concern regarding
environmental contamination to be addressed in that proceeding.

In summary, SFC completed all pre-restart reviews and is continuing the
reviews designated for after restart, as required by EA 91-067, and has put
an acceptable management in place, as well as the necessary management
controls to ensure safe operation. SFC not only satisfied EA 91-067 but
went beyond what was required. SFC removed certain individuals, hjred
additional staff, implemented a readiness review committee, implemented the
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conduct of operations, and continued the procedure performance improvement
program. The Staff concludes that SFC identified the fundamental cause of
its previous management weaknesses. SFC is implementing its plan to correct
the problems at the facility. Upon completion, SFC should have in place the
programs necessary to ensure that high performance standards are achieved and
maintained. The Staff has determined that there is recasonable assurance that
SFC can operate the plant in accordance with regulations and its license. The
Petitioners have not presented any new information that was not considered
before authorizing SFC’s restart or which demonstrates that SFC cannot operate
the facility safely. Accordingly, the Staff concluded that all changes necessary
before SFC could resume operations had in fact been made, and thus restart was
authorized by letter dated April 16, 1992,

E. Request for Federal Register Notice

The Petitioners have also requested that if and when restart is permitted, the
Commission direct the Staff to provide notice in the Federal Register of all
proposed amendments to the SFC license. Their request is bascd on the absence
of ready means by which petitioners and members of the public may be informed
of such matters. There is no legal requircment to give notice of a materials
licensing action. Kerr-McGee Corp. (West Chicago Rare Earths Facility), CLI-
82-2, 15 NRC 232, 245 (1982), aff'd sub nom. City of West Chicago v. NRC, 701
F.2d 632 (7th Cir. 1983). Moreover, as a matter of long-standing practice, the
NRC does not notice by publication in the Federal Register the approximately
5000 materials licensing actions it considers each year, unless the subject of the
amendment is considered significant. See Statement of Consideration, “Informal
Hearing Procedures for Materials Licensing Adjudications.” 54 Fed. Reg. 8269
(Feb. 28, 1989). Petitioners have presented no rcason to change this long-
standing practice with respect to any future SFC license amendment applications.
Should the Staff conclude that any SFC license amendment application is
significant, a notice will be published in the Federal Register. See 10 CF.R.
§2.105(2)(9). In any event, the NRC places all amendment requests, as well as
other correspondence, in both the Public Document Room and the Local Public
Document Room (LPDR). The LPDR is located at the Stanley Tubbs Memorial
Library, 101 E. Cherokee Street, Sallisaw, Oklahoma. Interested members of the
public, therefore, have a ready means of learning about license amendments. In
light of the ongoing proceeding in connection with the license renewal, however,
the Staff does agree 1o notice all license amendment applications, regardless of
significance, in the Federal Register until the Staff takes final action on SFC’s
license renewal application.
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IV. CONCLUSION

The institution of proceedings pursuant to 10 C.F.R. §2.202 is appropriate
only where substantial health and safety issues have been raised. See Consol-
idated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI-75-8,
2 NRC 173, 175-76 (1975), Washington Public Power Supply System (WPPSS
Nuclear Project No. 2), DD-84-7, 19 NRC 899, 923 (1984). This is the standard
that I have applied to determine whether the action requested by Petitioners, or
additional enforcement action, is warranted.

For the reasons discussed above, there is no basis for taking the actions
requested by the Petitioners. The Staff carefully reviewed its enforcement
actions and concluded that they were adequate to address SFC’s deficiencies.
The health and safety concerns regarding contamination at the SFC site raised
by the Petitioners have either been resolved through prior enforcement actions
or will be addressed in the pending license rencwal proceeding. No substantial
health and safety concern warranting action has been raised by the Petitioners.
Accordingly, the Petitioners® specific requests pursuant to section 2.206 for
license revocation, for a formal adjudicatory hearing before restart of SFC
operations, and for additional independent management and program reviews
are denied. Although the Petitioners® request for revocation because of alleged
material false statements in the August 29, 1990 renewal application is denied,
a Notice of Violation will be issued citing SFC for providing inaccurate and
incomplete information in violation of section 40.9. In addition, the Petition
is granted insofar as the Staff agrees to publish in the Federal Register notice
of all SFC license amendment applications until the Staff takes final action
on the renewal application. As provided by 10 C.F.R. §2.206(c), a copy
of this Decision will be filed with the Secretary of the Commission for the
Commission’s review. The Decision will become the final action of the
Commission twenty-five (25) days after issuance unless the Commission on its
own motion institutes review of the Decision within that time.

FOR THE NUCLEAR
REGULATORY COMMISSION

Robert M. Bernero, Director
Office of Nuclear Material Safety
and Safeguards

Dated at Rockville, Maryland,
this 8th day of June 1992.
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91-053); LBP-92-1, 35 NRC 11 (1992)
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10 CFR. 27130
Commission policy on interlocutory review; CLI-92-9, 35 NRC 158 (1992)
standard for grant of intedocutory review; CLI-92-9, 35 NRC 158 (1992)
10 CFR. 2732
burden of proof oa civil penalty orders; LBP-92-2, 35 NRC 35 (1992)
10 CFR. 2734
suthority to file motions to reopen; CLI-92-1, 35 NRC 4 (1992)
10 CFR. 2.734(s)
criteria for reopening a record; CLIZ92-1, 35 NRC 4 (1992)
10 CFR. 2.734(aX1)
demonstration of timeliness of req to
10 C.FR. 2734(a)X2)
demonstration of safety or environmental significance of new evidence; CLI-92-1, 35 NRC 8 (1992)

pen a i; CL192-1, 35 NRC 7 (1992)
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10 C.FR. 2734(2)(3)
danonstration of materially different result; CLI-92-1, 35 NRC 8 (1992)
10 C.FR. 2.734(t)
support required for motions to reopen; CLI-92-1, 35 NRC § (1992)
10 C.FR. 2.740(cX1Xi)
licensee 'obligation to notify Staff of witness’s location; LBP-92-2, 35 NRC 38 n.90 (1992)
10 C.FR. 2743(b)(3)
onl testimony in civil paulty pmcwdmgr LBP-92-2, 35 NRC 25 (1992)

prefiled written direct y in enf cases; LBP-92-7, 35 NRC 165 (1992)
10 C.FR. 2.749(c)
requirements for grant of di y rclating to y dispositi ions; CL1-92-8, 35 NRC 152
(1992)

10 CFR. 2752(c)
deadline for filing objections to licensing board order; 1BP-92-8, 35 NRC 186 (1992)
10 CFR. 2760
effect of licensing board error on intervenor's failure to brief issues on appeal; CLI-92-3, 35 NRC 67
(1992)
effectiveness of initial decisions; LBP-92-2, 35 NRC 45 (1992)
10 CFR. 2762
effect of licensing board error on intervenor's failure to brief issues on appeal; CLI-92-3, 35 NRC 67
(1952)
10 C.FR. 2.762(b)
deadline for filing -appellate briefs; C11-92-2, 35 NRC 54 (1992)
10 CFR. 2.762(d)
format and size restrictions on appellate bricfs; CLI-92-2, 35 NRC 54 (1992)
10 CFR. 2771
reconsidenation in context of standards for hearing on uranium endch facility i : CLI-92-7, 35
NRC 100 n.7 (1992)
10 CFR. 2785, noe (b)
jurisdiction over appeals; CLI-92-3, 35 NRC 65 (1992)
10 CFR. 2786
finality of initial decisions; LBP-92-2, 35 NRC 45 (1992)
10 C.FR. 2786(b)
suthority for Commission review of disputed aspects of licensing boud orders; CLI-92-9, 35 NRC 158,
159 n3 (1992)
10 CFR. 2.786(b)(1)
sdministrative remedies to be sought prior to judxcul review; LBP-92-2, 35 NRC 45 (1992)
10 C.FR. 2.786(b)(2)
length of petitions for review; LBP-92-2, 35 NRC 46 (1992)
10 C.FR. 2.786(b)(4)
deadline for seeking review of initial decisi LBP-92-2, 35 NRC 45 (1992)
10 CFR. 2.7386(g)
showing necessary for review of interlocutory onders; CLI-92-9, 35 NRC 158, 159 n3 (1992)
10 CFR. 2788
stay of license transfer; CL1-92-4, 35 NRC 74, 76 (1992)
10 CFR. 2.788(c)
stay of issuance of license where there is no outstanding order to stay; CL1-92-2, 35 NRC 61 (1992)
10 CFR. Pant 2, Subpart L.
pre-cflectivencss notice and hearings on matcrials licenses; CL1-924, 35 NRC 77 (1992)
10 CER. 2.1205
hearing rights on license renewal applications; DD-92-2, 35 NRC 216 (1992); DD-92-3, 35 NRC 239
(1992
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10 C.F.R. 2.1205(k)(2)
referral of petition to NRC Staff for consideration under section 2.206; DD-92-2, 35 NRC 216 (1992)
10 CF.R. 21209(k)
cr ination of wi and discovery in informal proceedings; DD-92-3, 35 NRC 249 n.5
(1992)
hearing rights to challenge sufficiency of enforcement actions; DD-92-3, 35 NRC 24849 (1992)
10 C.FR. 2.1231 21233
cross- jon of wi and discovery in informal proceedings; DD-92-3, 35 NRC 248 (1992)
10 C.FR. Pt 2, Appendix C
standards for determining amount of civil penalty; LBP-92-2, 35 NRC 40 (1992)
10 C.FR. Pant 2, Appendix C, Il
aggregation of violations for assigning scverity levels; LBP-92-2, 35 NRC 41 (1992)
definition of “willfulness™; LBP-92-2, 35 NRC 42 (1992)
10 C.FR. Part 2, Appendix C, V
determinant of nature and extent of enforcement actions; LBP-92-2, 35 NRC 40 (1992)
10 C.FR. Pant 2, Appendix C, V.B
escalation or reduction of mforcunent sanctions; LBP-92-2, 35 NRC 41 (1992)
factors taken into in determi of civil penalties; LBP-92-2, 35 NRC 41 (1992)
10 C.FR. Pant 2, Appendix C, V.B, Table 1A
categorization of base civil penalties; LBP-92-2, 35 NRC 40 (1992)
10 C.FR. Pant 2, Appendix C, V.B, Table 1B
scverity levels of violations; LBP-92-2, 35 NRC 41 (1992)
10 C.FR. Pant 2, Appendix C, V.B.2
mitigation of civil penaltics on basis of administrative changes put in place by licensee; LBP-92-2, 35
NRC 44 (1992)
10 C.FR. Pant 2, Appendix C, V.D
escalation of enforcement sanctions; LBP-92-2, 35 NRC 41 (1992)
10 C.FR. Pant 2, Appendix C, VI
tr of i ate and i plete information as violations; DD-92-3, 35 NRC 246 (1992)
10 C.ER. Part 20
limits on radionuclides in treated naffinate; DD-92-2, 35 NRC 229 (1992)
10 C.FR. 20302
notice requirements for revision of solid waste disposal plan; DD-92-2, 35 NRC 223 (1992)
10 C.FR. Part 20, Appendix B, Table II
basis for limits on radioactive releases; DD-92-2, 35 NRC 230 (1992)
maximum permissible concentrations for radium and thorium; DD-92-2, 35 NRC 226 (1992)
10 CFR. Part 20, Appendix B, Table II, col. 2
jurisdiction over radium discharges; DD-92-2, 35 NRC 215 n.1 (1992)
10 CFR. Pan 26
fitness-for-duty program for licensed reactor operators; LBP-92-1, 35 NRC 14 (1992)
10 C.F.R. 26.10(a)
fitness-for-duty program for licensed reactor operators; LBP-92-1, 35 NRC 15 (1992)
10 C.FR. 26.24(a)(2)
frequency of drug testing cycle for licensee employees; LBP-92-1, 35 NRC 15 n.2 (1992)
10 C.FR. 26.27(b)
right of licensce to impose fitness-for-duty requirements more stringent than regulatory requirements;
LBP-92-1, 35 NRC 15 (1992)
10 C.FR. Pant 26, Appendix A, 2.4(f)
followup drug testing program for licensee employee program; LBP-92-1, 35 NRC 13 (1992)
10 C.FR. 27.27(b)(2)
penalty for cocaine-positive drug tests; LBP-92-1, 35 NRC 17 (1992)
10 C.FR. Part 30
order modifying clinic’s byproduct material license; LBP-92-13, 35 NRC 199 (1992)
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10 CFR. Pant 33
prohibition on involvement in NRC-licensed activities; LBP-92-12, 35 NRC 197 (1992)
10 C.FR. 34.11(d)(1)
audits of radiographer performance; LBP-92-2, 35 NRC 30 (1992)
recordkecping requirements on performance of radiographers; LBP-92-2, 35 NRC 28 (1992)
10 C.FR. 3431(z)1)
training, examination, and cextification requirements for radiographers; LBP-92-2, 35 NRC 27 (1992)
10 CFR. Pan 34, Appendix A
training, exsmination, and centification requirements for radiographers; LBP-92-2, 35 NRC 27 (1992)
10 C.FR. Pant 35
medical radiography compared with industrial radiography; LBP-92-2, 35 NRC 29 n.36 (1992)
10 CFR. 3527
prohibition on involvement in NRC-licensed sctivities; LBP-92-12, 35 NRC 197 (1992)
10 C.FR. 409
dard for determining whether a material false statement exists; DD-92-3, 35§ NRC 245 (1992)
violation of; DD-92-3, 35 NRC 239 (1992)
10 C.FR. 40.9(2)
requirement for information submitted to NRC to be complete; DD-92-3, 35 NRC 247 (1992)
10 CFR. 4031
relevance of employee turnover to exercise of radiological contingency plan; DD-92-2, 35 NRC 225
(1992)
10 C.FR. 4031(f)
content of environmental report accompanying license renewal application; DD-92-3, 35 NRC 247 (1992)
10 CFR. 4036
decommissioning funding plan requirements for license rencwal; DD-92-2, 35 NRC 213 (1992)
10 C.F.R. 4036(cX2)
d issioning funding plan requirements for materials licensees; DD-92-2, 35 NRC 217 (1992)

10 C.F.R. 40.36(c)
letter of credit as financial assurance for decommissioning: DD-92-2, 35 NRC 218 (1992)
10 C.F.R. 40.43(b)
extension of current license while license renewal application is pending; DD-92-3, 35 NRC 239 (1992)
10 C.F.R. 40.51(b)(S)
disposal of contaminated sludges and refuse; DD-92-2, 35 NRC 223 (1992)
10 CFR. Pant 40, Appendix A
isolation design standard for thorium byproduct disposal; LBP-92-8, 35 NRC 181 (1992)
sites appropriate for storage of thorium byproducts; LBP-92-8, 35 NRC 177 (1992)
10 C.FR. Pant 50
employment of nonlicensed personnel for manipulation of reactivity-related controls; LBP-92-1, 35 NRC
14 (1992)
10 C.FR. 5036
content of technical specifications; LBP-92-4, 35 NRC 116 (1992)
removal of schedule for withdrawal of reactor vessel material surveillance specimens from technical
specifications; LBP-92-4, 35 NRC 124 (1992) )
10 C.FR. 50.36(b)
technical specifications roquirement for openating licenses; LBP-924, 35 NRC 116 (1992)
10 C.FR. 50.52
applicability of Sholly procedures to possession-only license; CLI-92-4, 35 NRC 75 (1992)
10 C.FR. 50.54(i)-(m)
ployment of nonli d personnel for manipulation of reactivity-related controls; LBP-92-1, 35 NRC
14 (1992)
10 C.F.R. 50.74(b)
licensee obligation to report senior reactor operator’s termination of employment; LBP-92-6, 35 NRC
131 n.1 (1992)
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10 C.FR. 50.82
decommissioning without a decommissioning plan; CLI-92-2, 35 NRC 55 n3 (1992)
10 CF.R. 5091
hearingt on license amendments and no significant hazards consideration dewnniml.ion; LBP-924, 35
NRC 118 (1992)
use of license amendment to transfer a license; CLI-924, 35 NRC 76 (1992)
10 C.F.R. 50.92(c)
no significant hazards considcration determination on relocation of surveillance apmlc withdrawal
“schedule; LBP-92-4, 35 NRC 118 (1992)
10 CFR. Pan 50, Appendix B
vse of Justifications for Continued Operation at Palo Verde; DD-92-1, 35 NRC 137-38 (1992)
10 C.FR. Pan 50, Appendix H, I1B3
removal of schedule for withdrawal of reactor vessel material surveillance specimens from technical
specifications; LBP-92-4, 35 NRC 118 (1992)
10 CFR. Pant 51
NRC authority to enforce conditions of permits issued by other agencies; DD-92-2, 35 NRC 219 (1992)
10 C.FR. 51.450)1), (¢)
of emvi

1 report wpanying li ! application; DD-92-3, 35 NRC 247 (1992)

10 C.FR. 51.60(s)

environmental report with i 1 application; DD-92-3, 35 NRC 246, 247 (1992)
10 C.FR. Pant S5

effect of scttlement ag on reinst of pentor license; LBP-92-1, 35 NRC 14

(1992)

10 CFR. Pan 55, Subpan C

health restrictions on 1 g of , : LBP-92-1, 35 NRC 14 (1992)

10 C.F.R. 5531(2)3)-(6)
health restrictions on licensing of reactor operators; LBP-92-1, 35 NRC 14 (1992)
10 CF.R. 55.55(s)
expiration of senior reactor operator license upon termination of employment; LBP-92-6, 35 NRC 131
(1992)
10 CFR. 55.61
health restrictions on licensing of reactor operators; LBP-92-1, 35 NRC 14 (1992)
10 C.FR. 5636(c)
types of items that must be included in technicsl specifications; LBP-92-4, 35 NRC 117 (1992}
10 CFR. 7433
material control and accounting requirements for uranium enrichment facilities; CLI-92-7, 35 NRC
103-04 (1992)
10 C.FR. 7433(2) and (3)
safcguards requirements for uranium enrichment facilities; CLI-92-7, 35 NRC 104 (1992)
10 C.F.R. Pant 100
boundary limits for uranium enrichment facilities; CLI-92-7, 35 NRC 101 (1992)
doses from accident involving lant pump seals; DD-92-1, 35 NRC 138 (1992)
10 CFR. Part 140
applicability of Price-Anderson Act to materials licensees; DD-92-2, 35 NRC 233 (1992)
10 C.FR. 140.3(d)
definition of “financial protection™ CLI1-92-7, 35 NRC 98 n5 (1992)
10 CFR. 140.13a
applicability of Price-Anderson Act 10 materials licensees; DD-92-2, 35 NRC 233 (1992)
10 C.FR. 140.14(2)(1)
means of providing financial protection for uranium enrichment facilities; CL1-92-7, 35 NRC 98 nS
(1992)
10 CFR. 140.15
proof of liability insurance for uranium enrichment facilities; CL1-92-7, 35 NRC 97, 98 n.S (1992)
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10 CFR. 140.16, 140.17

Liability insurance requirements for uranium enrichment facility licensing; CLI-92-7, 35 NRC 97 (1992)
10 CFR. Part 140, Appendix A

models for liability i ge for jum enrichment facilities; CLI-92-7, 35 NRC 97 (1992)
10 CFR. Parts 170 and 171

burden of regulatory cost; DD-92-2, 35 NRC 233 (1992)
40 CFBR. Pan 141

limits on radium-226 in drinking water; DD-92-2, 35 NRC 229 (1992)
40 C.FR. Part 190

limits on radiomiclides in treated naffinate; DD-92-2, 35 NRC 229 (1992)
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Administrative Procedure Act, 5 U.S.C. 556(d)
prefiled written direct testimony in enfi cases; LBP-92-7, 35 NRC 164 (1992)
Atomic Energy Act, 3
applicability of Price-Anderson Act to materials licensees; DD-92-2, 35 NRC 233 (1992)
Atomic Energy Act, 42 US.C. 2012()
applicability of Pricc-Anderson Act to materials licensees; DD-92-2, 35 NRC 233 (1992)
Atomic Energy Act, 11e(2), 42 US.C. 2014(e)(2)
disposal of unanium and thorium byproduct material; LBP-92-8, 35 NRC 170 (1992)
Atomic Energy Act, 1lv and cc, 42 US.C. 2014y, cc
definition of production and utilization facilities; DD-92-2, 35 NRC 227-28 (1992)
Atomic Energy Act, 81, 42 US.C. 2111
incorporation of settlement agrecment into board order by reference; LBP-92-5, 35 NRC 129 (1992)
termination of proceedings because of settlement agreement; LBP-92-9, 35 NRC 190 (1992); LBP-92-12,
35 NRC 195 (1992); LBP-92-13, 35 NRC 200 (1992)
Atomic Energy Act, 84a(1)
idenations in of byproduct material; LBP-92-8, 35 NRC 180, 181 (1992)
Atomic Energy Act, 103, 42 U.S. C. 2133(c)
renewal term for facilities that are not classified as production or utilization; DD-92-2, 35 NRC 227
(1992)
Awomic Energy Act, 161, 42 US.C, 2201
incorporation of sctilement sgreement into board order by reference; LBP-92-5, 35 NRC 129 (1992)
termination of proceedings because of settlement agreement; LBP-92-9, 35 NRC 190 (1992); LBP-92-12,
35 NRC 195 (1992); LBP-92-13, 35 NRC 200 (1992)
Atomic Energy Act, 161c. 42 USC. 2201(c)
pre-cffectiveness h g requir on li transfers; CLI.92-4, 35 NRC 77-78 (1992)
Atomic Encrgy Act, 42 U.S.C. 2210(n)
spplicability of Price-Anderson Act to materials licensees; DD-92-2, 35 NRC 233 (1992)
Atomic Energy Act, 170
applicability of Price-Anderson Act to materials licensees; DD-92-2, 35 NRC 233 (1992)
Atomic Energy Act, 182(a), 42 U.S.C. 2232(z)
technical specifications requirement for operating licenses; LBP-924, 35 NRC 116 (1992)
Atomic Energy Act, 184, 42 U.S.C. 2234
distinction between transfer of 1 and ki dment; CLI-92-4, 35 NRC 76 (1992)
name change as a transfer of control; DD-92-2, 35 NRC 222 (1992)
penalty for failure to report transfer of contral; CLI-92-9, 35 NRC 160 (1992)
Atomic Energy Act, 186
omission of monitoring data as material false t in I 1 epplication; DD-92-3, 35
NRC 245 (1992)
Atomic Energy Act, 189(s), 42 U.S.C. 2239(a)
automatic right of intervention; LBP-92-4, 35 NRC 124, 126 (1992)
criteria required to cstablish standing; CLI-92-2, 35 NRC 56 (1992)
hearing rights on changes in technical specifications; LBP-92-4, 35 NRC 119-20 (1992)
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STATUTES

Atomic Energy Act, 189a(1), 42 US.C. 2239(a)(1)
distinction between transfer of 1 and Ii dment; CLI-924, 35 NRC 76 (1992)
immediate effectiveness of transfer of license; CLI-92-4, 35 NRC 73 (1992)
interest requirement for intervention; LBP-92-8, 35 NRC 171 (1992)
Atomic Energy Act, 42 US.C. 223%(a)(2XA)
NRC authority to issue immediately effective amendments; cu 92-4, 35 NRC 73 (1992)
Atomic Encrgy Act, 42 US.C. 2239(:)(2XA)—(B)
hearings on license amendments and no signifi h d ideration determination; LBP-924, 35
NRC 118 (1992)
Atomic Energy Act, 193
hearing requirements on uranium enrichment facilities; CLI-92-7, 35 NRC 96 (1992)
Atomic Enerxy Act, 193(d)(l)
Hability i reqn for i ich facility licensing; CLI-92-7, 35 NRC 97 (1992)
Atomic Energy Act, l93(c)
applicability of Price-Anderson requirements to uranium enrichment facilities; CLI1-92-7, 35 NRC 98
(1992)

Comprehensive Envi al Resp , Comp jon and Liasbility Act, 107(a), 42 US.C. 9607(s)
apphcabxhly to lbonum byproduct material disposal; 1L BP-92-8, 35 NRC 175 (1992)
C ve 1 Response, Compensation and Liability Act, 107(b), 42 U.S.C. 9607(b)

defenses lgunst lisbility; LBP-92-8, 35 NRC 175-76 (1992)
Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508 (Nov. 5, 1990)

burden of regulatory cost; DD-92-2, 35 NRC 233 (1992)
Pub. L. No. 85-256, 71 St 576, §7 (1957)

pre-cffectiveness hearing requirements; CL1-92-4, 35 NRC 77 (1992)
Pub. L. No. 87-615, 76 Stat. 409, §2 (1962)

pre-effectiveness hearing requirements; CL1-924, 35 NRC 77 (1992)
Pub. L. No 97415 (96 Sut. 2067) (1983)

consid in ent of byproduct material; LBP-92-8, 35 NRC 180 (1992)
Solar, Wind, Waste and Geothermal Power Production Incentives Act of 1990, 5, 42 US.C. 2243(b), Pub.
L. No. 101-575
challenges to standards through reconsideration; CLI-92-7, 35 NRC 100 (1992)
hearing requirements on uranium enrichment facilities; CLI-92-7, 35 NRC 96 (1992)
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Federal Rules of Civil Procedure, Rule 60(b)
“party” status roquircd to request relief; CLI-92-1, 35 NRC 6 (1992)
Federal Rules of Evidence, Rule 401
relevance requirement for discovery from NRC Suff; LBP-92-3A, 35 NRC 111 (1992)
7 ). Moore, Moore’s Federal Practice §60.19 (2d ed. 1985)
“panty” status required 10 request relief under Rule 60(b) of Federal Rules of Civil Procedure;
CLI-92-1, 35 NRC 6 (1992)
11 Wright and Miller, Fedenal Practice and Procedure §2865 (1973)
“party” status required to request relief under Rule 60(b) of Federal Rules of Civil Procedure;
CL1-92-1, 35 NRC 6 (1992)
13 C. Wright, A. Miller & E. Cooper, Fedenal Practice and Procedure §3531.4-.6 (1984)
showing y to d ate injury in fact; LBP-92-4, 35 NRC 121 (1992)
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AMENDMENT
of demonstration section of materials license; DD-92-2, 35 NRC 211 (1992)
Sec also License Amendments; Operating License Amendments
ANTITRUST
suspeasion of license conditions; CLI-92-6, 35 NRC 86 (1992)
APPEALS
Commission discretion to waive pleading requirements; CLI-92-2, 35 NRC 47 (1992)
deadline for filing supporting briefs; CLI-92-2, 35 NRC 47 (1992)
dismissal for failure to file supporting bricf; CLI-92-3, 35 NRC 63 (1992)
from initial decisions; CLI-92-2, 35 NRC 47 (1992)
of intervention denials; CLI-92-2, 35 NRC 47 (1992); CLI-92-3, 35 NRC 63 (1992)
APPLICANTS
dard for reopening s d; CLI-92-1, 35 NRC 1 (1992)
ATOMIC ENERGY ACT
sutomatic right of intervention under; PD-92-3, 35 NRC 107 (1992)
hearing rights on enfc t actions; CLI-92-1, 35 NRC 1 (1992)
hearing rights on transfer of license; CL1-92-4, 35 NRC 69 (1992)
interpretation of *transfer of license™; CLI-92-4, 35 NRC 69 (1992)
liability insurance requirements for uranium enrichment facilities; CLI1-92-7, 35 NRC 93 (1992)
licensee's financial resources as a factor in deciding necessity of safety measures; CLI-92-9, 35 NRC
156 (1992)
limits on term of materials license; DD-92-2, 35 NRC 211 (1992)
name change as transfer of control of a license; DD-92-2, 35 NRC 211 (1992)
scope of interests protected; DD-92-2, 35 NRC 211 (1992)
standing to intervenc; LBP-92-8, 35 NRC 167 (1992)
AUTOCLAVES
for heating cylinders filled with UFg: DD-92-2, 35 NRC 211 (1992)
BEACH POPULATIONS
evacuation versus sheliering as planned protective action; CLI-92-8, 35 NRC 145 (1992)
BIAS
decisional; CLI-92-6, 35 NRC 86 (1992)
BRIEFS, APPELLATE
deadline for filing; CLI-92-2, 35 NRC 47 (1992)
dismissal of appeal for failure to file; CLI-92-3, 35 NRC 63 (1992)
format and size of; CLI-92-2, 35 NRC 47 (1992)
party responsibility for content of; CLI-92-2, 35 NRC 47 (1992)
BROAD-SCOPE LICENSE
prohibition on involvement in activities under; LBP-92-12, 35 NRC 195 (1992)
BYPRODUCT MATERIAL LICENSES
satlement agreement on modification order; LBP-92-13, 3§ NRC 199 (1992)
BYPRODUCT MATERIALS
disposal of; LBP-92-8, 35 NRC 167 (1992)
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CQIVIL PENALTIES
for breakdown in control of licensed activities; LBP-92-2, 35 NRC 20 (1992)
for industrial nadiography violations; LBP-92-2, 35 NRC 20 (1992)
mitigation by licensing boards; LBP-92-2, 35 NRC 20 (1992)
CONSENT ORDER
effect on onder modifying license; LBP-92-11, 35 NRC 193 (1992)
CONSOLIDATION OF PROCEEDINGS
Subpart G and Subpart Ly LBP-92-13A, 35 NRC 205 (1992)

CONTAMINATION
soil and groundwater, material omissions of fact in i T ] application; DD-92-3, 35 NRC 236
(1992)
(I)NTENHONS
for intervention; LBP-92-8, 35 NRC 167 (1992)

CON!'ROL ELEMENT ASSEMBLY

design change at Palo Verde; DD-92-1, 35 NRC 133 (1992)
COOLANT

Sce Reactor Coolant
COOLING TOWERS

safety at Palo Verde; DD-92-1, 35 NRC 133 (1992)

DECISIONS

See Initial Decisi Viacation of Decisi
DECOMMISSIONING

financial qui for Li I; DD-92-2, 35 NRC 211 (1992)
DESIGN

change in 1 ¢l bly at Palo Verde; DD-92-1, 35 NRC 133 (1992)

criteria for uranium enrichment facilities; CLI-92-7, 35 NRC 93 (1992)
DIESEL GENERATORS

refernl of technical issues to NRC Staff for resolution; CLI-92-3, 35 NRC 63 (1992)
DISCOVERY

from NRC Suff; LBP-92-3A, 35 NRC 110 (1992)

relating to summary disposition motions, requirements for obtaining: CLI-92-8, 35 NRC 145 (1992)
DISMISSAL OF PARTIES

for failure 1o comply with prehearing order; DD-92-3, 35 NRC 107 (1992)
DISMISSAL OF PROCEEDING

with prejudice; LBP-92-14, 35 NRC 207 (1992); LBP-92-15, 35 NRC 209 (1992)
DRUG ABUSE

suspension of Part 50 activities of senior P b of; LBP-92-1, 35 NRC 11 (1992)
ECONOMIC INTERESTS

protection under Atomic Encrgy Act; DD-92-2, 35 NRC 211 (1992)

protection under NEPA; CLI-92-2, 35 NRC 47 (1992)
EMERGENCY EXERCISES

frequency, for radiological contingency plan; DD-92-2, 35 NRC 211 (1992)
EMERGENCY PLANS

contenmt on protective actions; CLI-92-8, 35 NRC 145 (1992)
ENFORCEMENT ACTIONS

challenges to sufficiency of; DD-92-3, 35 NRC 236 (1992)

hearing rights on; CLI-92-1, 35 NRC 1 (1992)
ENFORCEMENT PROCEEDINGS

prefiled written direct testimony in; LBP-92-7, 35 NRC 163 (1992)
EVACUATION

sppropriatencss for beach populations; CLI-92-8, 35 NRC 145 (1992)
EVIDENCE

NRC Suff-spansored, weight given by licensing boards to; CLI-92-6, 35 NRC 86 (1992)
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FERTILIZER

barium-treated vranium raffinate solvent extract applied as; DD-92-2, 35 NRC 211 (1992)
FINANCIAL ASSURANCE

for decommissioning, license renewal requirements; DD-92-2, 35 NRC 211 (1992)
FINANCIAL RESOURCES

as a factor in deciding necessity of safety measures; CL1-92-9, 35 NRC 156 (1992)
FIRE PROTECTION ’

electrical circuit breakers at Palo Verde; DD-92-1 35 NRC 133 (1992)
FIRE PUMP

reliability at Palo Verde; DD-92-1, 35 NRC 133 (1992)
FIRES

hazard from hydrogen leak at Palo Verde; DD-92-1, 35 NRC 133 (1992)
FITNESS-FOR-DUTY PROGRAM

followup drug-testing program; LBP-92-1, 35 NRC 11 (1992)

FLUORIDE
in effluent, detection level for analysis of; DD-92-2, 35 NRC 211 (1992)
GENERATORS
See Diesel Generstors
GROUNDWATER
instion from bari d jum raffinate sol extract applied as fenilizer; DD-92-2, 35

NRC 211 (1992)
[. inati ial omissi of fact in Li 1 application; DD-92-3, 35 NRC 236 (1992)
monitoring and contamination; DD-92-2, 35 NRC 211 (1992)
HEALTH AND SAFETY
NRC responsibilities for; CLI-92-3, 35 NRC 63 (1992)
HEALTH EFFECTS
of nadionuclide and toxic chemical discharges; DD-92-2, 35 NRC 211 (1992)
HEARING RIGHTS
on enforcement actions; CLI-92-1, 35 NRC 1 (1992)
on transfer of license; CL1-924, 35 NRC 69 (1992)
HEARINGS
discretionary, on transfer of license; CLI-924, 35 NRC 69 (1992)
post-cffectiveness; CLI-924, 35 NRC 69 (1992)
ideration of dards for; CLI-92-7, 35 NRC 93 (1992)

HYDROGEN
portable recombiner; DD-92-1, 35 NRC 133 (1992)
HYDROGEN LEAK
at Palo Verde, firc hazard from; DD-92-1, 35 NRC 133 (1992)
IMMEDIATE EFFECTIVENESS
of license transfer; CLI1-92-4, 35 NRC 69 (1992)
INDUSTRIAL RADIOGRAPHY
civil penalty for dkeeping violations; LBP-92-2, 35 NRC 20 (1992)
ficld sudit inspection mpons' . LBP- 92-2, 35 NRC 20 (1992)
INITIAL DECISIONS
appeals from; CLI-92-2, 35 NRC 47 (1992)
INJURY IN FACT
genenalized gricvance as basis for standing to intervene; LBP-92-8, 35 NRC 167 (1992)
liability for onsite incidents involving byproduct waste as; LBP-92-8, 35 NRC 167 (1992)
standard for intervention in NRC proceedings; LBP-92-4, 35 NRC 114 (1992)
INSURANCE
See Liability Insurance
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INTERLOCUTORY REVIEW
criteria for initiation of; CLI-92-9, 35 NRC 156 (1992)
expansion of issues for litigation as basis for interlocutory review; CLI1-92-9, 35 NRC 156 (1992)
INTERVENTION
appeals of denial of; CLI-92-3, 35 NRC 63 (1992)
automatic right of; DD-92-3, 35 NRC 107 (1992)
contention requirement for; LBP-92-8, 35 NRC 167 (1992)
discretionary, standard for grant of; LBP-92-8, 35 NRC 167 (1992)
INTERVENTION PETITIONS
supplements to; DD-92-3, 35 NRC 107 (1992)
INTERVENTION, LATE
five-factor test for; CLI-92-1, 35 NRC 1 (1992)
pleading requirements for; CLI-92-1, 35 NRC 1 (1992)
JUSTIFICATION FOR CONTINUED OPERATION
at Palo Verde; DD-92-1, 35 NRC 133 (1992)
LABORATORIES
scparation of process and environmental facilities; DD-92-2, 35 NRC 211 (1992)
LAW OF THE CASE
applicability to interdocutory decisions; CLI-92-9, 35 NRC 156 (1992)
LIABILITY
for onsite incidents involving byproduct waste as injury in fact; LBP-92-8, 35 NRC 167 (1992)
LIABIUTY INSURANCE
for jum enrichment facilities; CLI-92-7, 35 NRC 93 (1992)
UCENSE AMENDMENTS
notice of applications; DD-92-3, 35 NRC 236 (1992)
LICENSE CONDITIONS
antitrust, suspeasion of; CLI-92-6, 35 NRC 86 (1992)
issued by other federal or state agencies, NRC authority to enforce; DD-92-2, 35 NRC 211 (1992)
materiality of industrial radiography reports; LBP-92-2, 35 NRC 20 (1992)
LICENSE RENEWAL
financial assurance for decommissioning; DD-92-2, 35 NRC 211 (1992)
material omissions of fact and material false statements in; DD-92-3, 35 NRC 236 (1992)
LICENSEES
financial resources as a factor in deciding necessity of ufcxy measures; CLI-92-9, 35 NRC 156 (1992)
responsibility to report employment changes of li operators; LBP-92-6, 35 NRC 130
(1992)
LICENSES
Sece Broad-Scope License; Byproduct Material License; Revocation of License; Transfer of License
LICENSING BOARDS
authority 1o dismiss parties; DD-92-3, 35 NRC 107 (1992)
mitigation of civil penalics by; LBP-92-2, 35 NRC 20 (1992)
obligation to adhere to decisions of higher tribunals; CLI-92-9, 35 NRC 156 (1992)
referral of issues to Staff for resolution; CLI-92-3, 35 NRC 63 (1992)
review of settlement agreements; LBP-92-9, 35 NRC 189 (1992); LBP-92-12, 35 NRC 195 (1992);
LBP-92-13, 35 NRC 199 (1992); LBP-92-15, 35 NRC 209 (1992)
MANAGEMENT COMPETENCE
sllegations of breakdown in; DD-92-3, 35 NRC 236 (1992)
MATERIAL CONTROL AND ACCOUNTING
standards for uranium enrichmem facilies; CLI-92-7, 35 NRC 93 (1992)
MATERIAL FALSE STATEMENTS
in license renewal application; DD-92-3, 35 NRC 236 (1992)
MATERIALITY
of industrial radiography reports; LBP-92-2, 35 NRC 20 (1992)
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MATERIALS LICENSES
amendment of demonstration section; DD-92-2, 35 NRC 211 (1992)
limits on term of; DD-92-2, 35 NRC 211 (1992)
name change as transfer of control of; DD-92-2, 35 NRC 211 (1992)
MOOTNESS
termination of proceeding on grounds of; LBP-92-6, 35 NRC 130 (1992)
vacation of decision on grounds of, CLI-92-5, 35 NRC 83 (1992)
NATIONAL ENVIRONMENTAL POLICY ACT
zone of interests protected by; CLI-92-2, 35 NRC 47 (1992)
NITRATES
in effluent, detection level for analysis of; DD-92-2, 35 NRC 211 (1992)
NOTICE
of license amendment applications; DD-92-3, 35 NRC 236 (1992)
NRC PROCEEDINGS
judicial concepts of standing applied in; LBP-92-8, 35 NRC 167 (1992)
NRC STAFF .
discovery from; LBP-92-3A, 35 NRC 110 (1992)
evidence, weight given to, by licensing boards; CLI-92-6, 35 NRC 86 (1992)
refernal of technical issues to; CLI-92-3, 35 NRC 63 (1992)
NUCLEAR REGULATORY COMMISSION
authority to enforce conditions of permits or licenses issued by other federal or state agencies;
DD-92-2, 35 NRC 211 (1992)
health and safety responsibilities; CLI-92-3, 35 NRC 63 (1992)
hearing standards; CLI-92-7, 35 NRC 93 (1992)
sua sponte exercise of supervisory authority over adjudicatory proceedings; CLI-92-6, 35 NRC 86 (1992)
OPERATING LICENSE AMENDMENT PROCEEDINGS
standing to intervene in; LBP-924, 35 NRC 114 (1992)
OPERATING LICENSE AMENDMENTS
license transfer through; CLI-924, 35 NRC 69 (1992)
OPERATING LICENSE PROCEEDINGS
existence of, where license has not yet been issued; CLI-92-1, 35 NRC 1 (1992)
ORGANIZATIONS
injury-in-fact and zone-of-interests requirements for intervention in NRC proceedings; LBP-924, 35 NRC
114 (1992)
PENALTIES
See Civil Penaliies
PHYSICAL SECURITY
standards for uranium enrichment facilities; CLI-92-7, 35 NRC 93 (1992)
PRESIDING OFFICER
suthority to consolidate proceedings; LBP-92-13A, 35 NRC 205 (1992)
PRICE-ANDERSON ACT
applicability to uranium enrichment facilities; CLI-92-7, 35 NRC 93 (1992)
RADIOGRAPILY.
Sec Industrial Radiography
RADIOLOGICAL CONTINGENCY PLAN
frequency of exercises; DD-92-2, 35 NRC 211 (1992)
RADIONUCLIDES
discharge limits; DD-92-2, 35 NRC 211 (1992)
REACTOR COOLANT )
primary-to-secondary leak at Palo Verde; DD-92-1, 35 NRC 133 (1992)
pump scals, Justification for Continued Operation at Palo Verde; DD-92-1, 35 NRC 133 (1992)
REACTOR VESSEL
material surveillance prognam withdrawal schedule; LBP-92-4, 35 NRC 114 (1992)
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RECORD
See Reopening 2 Record
RECORDKEEPING
industrial radiography violations; LBP-92-2, 35 NRC 20 (1992)
REGULATIONS
interpretation of 10 C.FR. 2.714a; CLI-92-2, 35 NRC 47 (1992)
interpretation of 10 CFR. 2.762; CLI-92-2, 35 NRC 47 (1992)
interpretation of 10 C.FR. Pant 140; CLI-92-7, 35 NRC 93 (1992)
REOPENING A RECORD
by petitioncrs that were not pastics to the proceeding: C1L1-92-1, 35 NRC 1 (1992)
failure 10 satisly requirements for; CLI-92-1, 35 NRC 1 (1992)
REPORTING REQUIREMENTS
employment changes of licensed reactor operators; LBP-92-6, 35 NRC 130 (1992)
for safcty violations; DD-92-1, 35 NRC 133 (1992)
RES JUDICATA
resolution of factual issues by scttlement agreement as; LBP-92-1, 35 NRC 11 (1992)
REVIEW

See Appeals; Interd R
REVOCA'HON OF U@NSE

request based on material false . DD-923, 35 NRC 236 (1992)
RULEMAKING

choice between adjudication and; CLI-92-7, 35 NRC 93 (1992)
RULES OF PRACTICE
application of judicial pts of standing in NRC procecdings; LBP-924, 35 NRC 114 (1992)
ghv. of intervention under Atomic Energy Act; DD-92-3, 35 NRC 107 (1992)

challenges to hearing standards; CLI-92-7, 35 NRC 93 (1992)

contention roquirement for intervention; LBP-92-8, 35 NRC 167 (1992)

discretionary standing to intervenc; LBP-92-8, 35 NRC 167 (1992)

dismissal of panies; DD-92-3, 35 NRC 107 (1992)

economic injury as basis for standing to intervene; LBP-92-8, 35 NRC 167 (1992)

cffectiveness of decisions; CLI-924, 35 NRC €9 (1992)

evidentiary support 1o obtain discovery to respond to summary disposition motions; CLI-92-8, 35 NRC
145 (1992)

exi of operating L proceeding where license has not yet been issued; CLIS92-1, 35 NRC 1
(1992)

five-factor test for late intervention; CLI-92-1, 35 NRC 1 (1992)

genuine issue of matcrial fact, for purpose of avoiding summary disposition; CLI-92-8, 35 NRC 145
(1992)

mj\uy-m-fact test for sundmg to intervene; LBP-92-8, 35 NRC 167 (1992)

req for st g 1o intervene; CLI-92-2, 35 NRC 47 (1992); LBP-92-8, 35 NRC 167

(1992)

mun'loculoty review criteria; CLI-92-9, 35 NRC 156 (1992)

ir ble harm standard for grant of stay pending appeal; CLI-924, 35 NRC 69 (1992)

Junsdwuon over 2206 paitions; CLI-92-1, 35 NRC 1 (1992)

law of the case doctrine; CLI-92-9, 35 NRC 156 (1992)

mitigation of civil penaltiecs by licensing boards; LBP-92-2, 35 NRC 20 (1992)

pleading requirements for late intervention; CLI-92-1, 35 NRC 1 (1992)

pleading requirements 1o establish standing to intervene; LBP-92-8, 35 NRC 167 (1992)

prefiled written direct testimony in enforcement cases; LBP-92-7, 35 NRC 163 (1992)

refernl of issues 10 NRC Suaff; CLI-92-3, 35 NRC 63 (1992)

reopening a record; CLI-92-1, 35 NRC 1 (1992)

responsibilities of partics; CLI-92-3, 35 NRC 63 (1992)

specificity roquired of 2.206 petitions; DD-92-2, 35 NRC 211 (1992)

128



SUBJECT INDEX

standing to intervene; CLI-92-1, 35 NRC 1 (1992)
sty of agency action; CLI-92-4, 35 NRC 69 (1992)
supplements to intervention petitions; DD-92-3, 35 NRC 107 (1992)
SAFEGUARDS .
perfor based dards for jum enrich facilities; CL1-92-7, 35 NRC 93 (1992)
SAFETY
licensce’s financial resources as a factor in deciding necessity of actions; CLI-92-9, 35 NRC 156 (1992)
reporting of violations at Palo Verde; DD-92-1, 35 NRC 133 (1992)
See also Health and Safety
SAFETY EVALUATION
of Justifications for Continued Operation at Palo Verde; DD-92-1, 35 NRC 133 (1992)
SANCTIONS
dismissal of panies; DD-92-3, 35 NRC 107 (1992)
See also Civil Penalties
SECURITY
See Physical Security
SENIOR REACTOR OPERATOR
suspension from Part S0 activities because of drug abuse; LBP-92-1, 35 NRC 11 (1992)
SENIOR REACTOR OPLERATOR LICENSE
cxpiration upon termination of employment; LBP-92-6, 35 NRC 130 (1992)
SETTLEMENT AGREEMENTS
licensing board review of; LBP-92-S, 35 NRC 128 (1992); LBP-92-9, 35 NRC 189 (1992); LBP-92-12,
35 NRC 195 (1992); LBP-92-13, 35 NRC 199 (1992); LBP-92-15, 35 NRC 209 (1992)
ob;cchons to, by pany. 10 rc!aled proceeding; LBP-92-1, 35 NRC 11 (1992)
ter ion of p of; LBP-92-9, 35 NRC 189 (1992); LBP-92-12, 35 NRC 195
(1992); LBP-92-13 35 NRC 199 (1992) LBP-92-15, 35 NRC 209 (1992)
SIIELTERING
appropriateness for beach populations; C11-92-8, 35 NRC 145 (1992)
content of emergency plans; CLI-92-8, 35 NRC 145 (1992)
SHOW-CAUSE PROCEEDINGS
standard for initistion of; DD-92-1, 35 NRC 133 (1992)
SITING
boundary limits for uranium enrichment facility; CLI-92-7, 35 NRC 93 (1992)
STANDING TO INTERVENE
application of judicial concepts in NRC proceedings; CLI-92-2, 35 NRC 47 (1992); LBP-924, 35 NRC
114 (1992)
ducrwomry. standard for grant of; LBP-92-8, 35 NRC 167 (1992)
economic m]ury as basis for CU 922. 35 NRC 47 (1992); LBP-92-8, 35 NRC 167 (1992)
in opcrating L t pr g LBP-924, 35 NRC 114 (1992)
informationa)] interests as basis for; CLI- 92 2, 35 NRC 47 (1992)
injury-in-fact test for; LBP-92-8, 35 NRC 167 (1992)
interest requirement for; CLI-92-2, 35 NRC 47 (1992); LBP-92-8, 35 NRC 167 (1992)
judicial concepts applied in NRC proceedings; LBP-92-8, 35 NRC 167 (1992)
pleading requirements to cstablish; LBP-92-8, 35 NRC 167 (1992)
STAY
applicability where there is no order in existence to stay; CLI-92-2, 35 NRC 47 (1992)
housekeeping, pending judicial review; CLI-92-4, 35 NRC 69 (1992)
irreparable harm standard; CLI-92-4, 35 NRC 69 (1992)
SUBPOENAS
in enfq cases; LBP-92-7, 35 NRC 163 (1992)
SUMMARY DISPOSITION
discovery, requirements for obtaining; CLI-92-8, 35 NRC 145 (1992)
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TECHNICAL SPECIFICATIONS
removal of reactor vessel material surveillance program withdrawal schedule from; LBP-92-4, 35 NRC
114 (1992)
temporary waivers of compliance at Palo Verde; DD-92-1, 35 NRC 133 (1992)
TEMPORARY WAIVERS OF COMPLIANCE
at Palo Verde; DD-92-1, 35 NRC 133 (1992)
TERMINATION OF PROCEEDING
spproval of consent order as cause for; LBP-92-11, 35 NRC 193 (1992)
incorponation by reference in licensing board order dismissing proceeding; LBP-92-5, 35 NRC 128
(1992)
on mootness grounds; LBP-92-6, 35 NRC 130 (1992)
scttlemertt agreement as basis for; LBP-92-9, 35 NRC 189 (1992); LBP-92-12, 35 NRC 195 (1992);
LBP-92-13, 35 NRC 199 (1992); LBP-92-15, 35 NRC 209 (1992)
TESTIMONY
prefiled written direct, in enforcement cases; LBP-92-7, 35 NRC 163 (1992)
THORIUM
byproduct material disposal; LBP-92-8, 35 NRC 167 (1992)
TRANSFER OF CONTROL
name change ss; DD-92-2, 35 NRC 211 (1992)
TRANSFER OF LICENSE
hearing rights on; CL1-9244, 35 NRC 69 (1992)
URANIUM
barium-treated raffinate solvent extract applied as fertilizer; DD-92-2, 35 NRC 211 (1992)
byproduct material disposal; LBP-92-8, 35 NRC 167 (1992)
soil and water contamination; DD-92-3, 35 NRC 236 (1992)
URANIUM ENRICHMENT FACILITY '
applicability of Part 140 to license application; CLI-92-7, 35 NRC 93 (1992)
siting criteria; CL1-92-7, 35 NRC 93 (1992)
URANIUM HEXAFLUORIDE
autoclaves for heating cylinders filled with; DD-92-2, 35 NRC 211 (1992)
reduction plant, substitution of Hy for dissociated ammonia; DD-92-2, 35 NRC 211 (1992)
VACATION OF DECISION
on mootness grounds; CLI-92-5, 35 NRC 83 (1992)
VIOLATIONS
safety, reporting of, at Palo Verde; DD-92-1, 35 NRC 133 (1992)
severity level of; LBP-92-2, 35 NRC 20 (1992)
WAIVER
of pleading requirements for appeals; CLI-92-2, 35 NRC 47 (1992)
Sec also Temporary Waivers of Compliance
WASTE DISPOSAL
byproduct material, economic costs as basis for standing to intervene; LBP-92-8, 35 NRC 167 (1992)
radioactive solid; DD-92-2, 35 NRC 211 (1992)
ZONE OF INTERESTS
standard for intervention in NRC proceedings; LBP-92-4, 35 NRC 114 (1992)
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BLOOMSBURG SITE DECONTAMINATION; Docket Nos. 030-05980, 030-05981, 030-05982, 030-08335,
030-08444
MODIFICATION ORDER; March 16, 1992; ORDER (Ruling on Licensees® Motion to Compel
Deposition Discovery from the NRC Staff); LBP-92-3A, 35 NRC 110 (1992)
BLOOMSBURG SITE DECONTAMINATION; Docket Nos. 030-05980, 030-05982, 030-08335, 030-03444
ENFORCEMENT ACTION; April 10, 1992, MEMORANDUM AND ORDER; CLI-92-9, 35 NRC
156 (1992)
BLOOMSBURG SITE DECONTAMINATION; Docket Nos. 030-05980-MLAML-2, 030-05932-ML&ML-2
MATERIALS LICENSE; June 11, 1992; ORDER; LBP-92-13A, 35 NRC 205 (1992)
CLAIBORNE ENRICHMENT CENTER; Docket No. 70-3070-ML
MATERIALS LICENSE; March §, 1992; MEMORANDUM AND ORDER; CLI-92-7, 35 NRC 93
(1992)
COMANCHE PEAK STEAM ELECTRIC STATION, Units 1 and 2; Docket Nos. 50-445-OL&CPA,
50-446-OL
OPERATING LICENSE AND CONSTRUCTION PERMIT AMENDMENT; January 17, 1992;
MEMORANDUM AND ORDER; CLI-92-1, 35 NRC 1 (1992)
DAVIS BESSE NUCLEAR POWER STATION, Unit 1; Docket No. 50-346-A
ANTITRUST; March 5, 1992; ORDER; CLI-92-6, 35 NRC 86 (1992)
GORE, OKLAHOMA FACILITY; Docket No. 40-8027
REQUEST FOR ACTION; June 7, 1992; DIRECTOR'S DECISION UNDER 10 CF.R. §2.206;
DD-92-2, 35 NRC 211 (1992)
REQUEST FOR ACTION; June 8, 1992; DIRECTOR'S DECISION UNDER 10 CF.R. §2.206;
DD-92-3, 35 NRC 236 (1992)
HARVARD AVENUE SITE AND BERT AVENUE SITE DECONTAMINATION; Docket No. 040-08724
ENFORCEMENT ACTION; May 12, 1992; MEMORANDUM AND ORDER (Order Approving
Consent Order and Terminating Proceeding); LBP-92-11, 35 NRC 193 (1992)
JAMES A. FITZPATRICK NUCLEAR POWER PLANT; Docket No. 50-333-OM
ENFORCEMENT ACTION; January 21, 1992; MEMORANDUM AND ORDER (Terminating
FitzPatrick Procecding); LBP-92-1, 35 NRC 11 (1992)
PALO VERDE NUCLEAR GENERATING STATION, Units 1, 2, and 3; Docket Nos. 50-528, 50-529,
50-530
OPERATING LICENSE AMENDMENT; March 4, 1992; MEMORANDUM AND ORDER FINDING
MITCHELL PETITIONERS IN DEFAULT (Dismissal of Proceeding); LBP-92-3, 35 NRC 107
(1992)
REQUEST FOR ACTION; March 16, 1992; DIRECTOR'S DECISION UNDER 10 CF.R. §2.206;
DD-92-1, 35 NRC 133 (1992)
PERRY NUCLEAR POWER PLANT, Unit 1; Docket No. 50-440
ANTITRUST; March 5, 1992; ORDER; CL1-92-6, 35 NRC 86 (1992)
OPERATING LICENSE AMENDMENT; March 18, 1992, MEMORANDUM AND ORDER (Ruling
on Intervention Petition); LBP-92-4, 35 NRC 114 (1992)
RANCHO SECO NUCLEAR GENERATING STATION; Docket No. 50-312-OLA
OPERATING LICENSE AMENDMENT; Febnury 6, 1992; MEMORANDUM AND ORDER;
CLI-92-2, 35 NRC 47 (1992)
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SEABROOK STATION, Units 1 and 2; Docket Nos. 50-443-OL, 50-444-OL
OPERATING LICENSE; April 3, 1992; DECISION; CLI-92-8, 35 NRC 145 (1992)
SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. 50322
DECOMMISSIONING; June 17, 1992; ORDER; LBP-92-15, 35 NRC 209 (1992)
OPERATING LICENSE AMENDMENT; February 26, 1992; MEMORANDUM AND ORDER;
CLI-924, 35 NRC 69 (1992)
OPERATING LICENSE AMENDMENT; June 17, 1992; ORDER; LBP-92-14, 35 NRC 207 (1992)
VOGTLE ELECTRIC GENERATING PLANT, Units 1 and 2; Docket Nos. 50-424-OLA, 50-425-0LA
OPERATING LICENSE AMENDMENT; February 12, 1992; MEMORANDUM AND ORDER;
CLI1-92-3, 35 NRC 63 (1992)
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