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PREFACE

This is Book | of the sixty-eighth volume of issuances (1-459) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Boards,
Administrative Law Judges, and Office Directors. It covers the period from
July 1, 2008, to September 30, 2008.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members, conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with
respect to those applications. Boards are drawn from the Atomic Safety and
Licensing Board Panel, comprised of lawyers, nuclear physicists and engineers,
environmentalists, chemists, and economists. The Atomic Energy Commission
(AEC) first established Licensing Boards in 1962 and the Panel in 1967.

Between 1969 and 1990, the AEC authorized Atomic Safety and Licensing
Appeal Boards to exercise the authority and perform the review functions which
would otherwise have been exercised and performed by the Commission in
facility licensing proceedings. In 1972, that Commission created an Appeal
Panel, from which were drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing
Boards were transferred from the AEC to the Nuclear Regulatory Commission
by the Energy Reorganization Act of 1974. Appeal Boards represented the final
level in the administrative adjudicatory process to which parties could appeal.
Parties, however, were permitted to seek discretionary Commission review of
certain board rulings. The Commission also could decide to review, on its own
motion, various decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic
Safety and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,
1991. Since then, the Commission itself reviews Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).

The Commission also may appoint Administrative Law Judges pursuant to the
Administrative Procedure Act, who preside over proceedings as directed by the
Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the
monthly softbounds and any corrections submitted by the NRC legal staff to the
printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission—CLI, Atomic Safety and
Licensing Boards-LBP, Administrative Law Judges—ALJ, Directors'
Decisions—DD, and Decisions on Petitions for Rulemaking—DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 68 NRC 1 (2008) CLI-08-15

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Dale E. Klein, Chairman
Gregory B. Jaczko
Peter B. Lyons
Kristine L. Svinicki

In the Matter of Docket Nos. 52-022-COL
52-023-COL

PROGRESS ENERGY CAROLINAS, INC.
(Shearon Harris Nuclear Power
Plant, Units 2 and 3) July 23, 2008

RULES OF PRACTICE: RESPONSIBILITIES OF STAFF
STAFF REQUESTS FOR ADDITIONAL INFORMATION

The mere fact that the Staff asks an applicant for more information does not
make an application incomplete.

RULES OF PRACTICE: SCOPE OF PROCEEDING

Docketing decisions are not challengeable in an adjudicatory proceeding.
Instead, in adjudicatory proceedings ‘‘it is the license application, not the NRC
staff review, that is at issue.”’ Baltimore Gas & Electric Co. (Cavert Cliffs
Nuclear Power Plant, Units 1 and 2), CL1-98-25, 48 NRC 325, 350 (1998).

RULES OF PRACTICE: SCOPE OF PROCEEDING

Petitioners may not attack Commission regulations in adjudicatory proceed-
ings. 10 C.F.R. §2.335(a).



NRC: STATEMENT OF POLICY ON CONDUCT OF NEW
REACTOR LICENSING PROCEEDINGS

RULES OF PRACTICE: COL PROCEEDINGS: SCOPE OF
PROCEEDING

Issues concerning a design certification application should be resolved in the
design certification rulemaking and not in an individual COL proceeding. When
a contention is raised in a COL proceeding that challenges information in the
design certification rulemaking, licensing boards *‘ should refer such a contention
to the staff for consideration in the design certification rulemaking, and hold that
contention in abeyance, if it is otherwise admissible.”” Final Policy Statement on
the Conduct of New Reactor Licensing Proceedings, 73 Fed. Reg. 20,963, 20,972
(Apr. 17, 2008). If an applicant later decides not to reference a certified design,
and instead proceeds with a site-specific design, any admissible issues would
have to be addressed in the licensing adjudication.

MEMORANDUM AND ORDER

On June 23, 2008, the North Carolina Waste Awareness and Reduction
Network (NC WARN) filed with the Secretary of the Commission a motion to
immediately suspend the hearing notice in this proceeding. NC WARN aso
asked for expedited consideration of its motion. On July 2, 2008, the NRC Staff
filed aresponse in opposition to the motion, and the Applicant filed aresponsein
opposition to the motion on July 3, 2008. For the reasons specified below, NC
WARN'’s motion isdenied.

In its motion, NC WARN requests that the Commission immediately suspend
the hearing notice until: (1) the Applicant responds to data requests and other
schedule issues concerning the Harris Lake and its water levels, alternative water
sources, the impacts on aquatic species, and transportation impacts, and (2) the
Commission completes its design certification review of the AP1000 reactor,
Revision 16, and any resulting modifications are incorporated into the design and
operational practices at the Shearon Harris Nuclear Power Plant Units 2 and 3.

NC WARN first argues that the NRC should suspend the hearing notice
because the COL application is not complete. NC WARN states that information
regarding the water levels at Harris Lake and information concerning an intake

1The NRC has received several e-mail requests supporting NC WARN's moation. For the reasons
discussed in this Memorandum and Order, these requests are al so denied. Requests have been received
from the Mayor of the Town of Carrboro, North Carolina, North Carolina State Senator Ellie Kinnaird,
and Vinnie DeBenedetto.



on the Cape Fear River are missing. As support, NC WARN cites an April 17,
2008 letter from the NRC Staff to the Applicant that lists specific issues that may
“*introduce uncertainty into the review schedule”” NC WARN argues that this
letter shows that the COL application isincomplete and that the notice of hearing
should be suspended until the application is complete enough for the NRC Staff
to establish areview schedule.

The Commission, however, disagrees with this interpretation. The NRC Staff
did not state the application wasincomplete or that they were unableto establish a
review schedule. In fact, in the April 17, 2008 letter, the NRC Staff docketed the
application, thus finding that the application was sufficient enough to commence
review.? Subsequently, in a May 16, 2008 letter, the NRC Staff established a
schedule for reviewing the Shearon Harris COL application. The mere fact that
the Staff isasking for more information does not make an application incomplete.®
If the Petitioners believe the Application isincompletein someway, they may file
acontention to that effect. Indeed, the very purpose of NRC adjudicatory hearings
isto consider claims of deficienciesin alicense application; such contentions are
commonplace at the outset of NRC adjudications.* Accordingly, this claim does
not provide a basis for suspending the hearing notice.

NC WARN'’s second argument is that the NRC should delay the notice of
hearing for this COL application until the completion of the certified design
rulemaking for the AP1000, Revision 16. According to NC WARN, it is
impossible to hold afair hearing until the completion of the design certification
rulemaking because of the interconnections between the design and the rest of the
COL application.

A specific provision of Part 52, however, alows applicants to reference a
certified design that has been docketed but not approved,® and Petitioners may not

2This docketing decision isnot challengeablein an adjudicatory proceeding. Instead, in adjudicatory
proceedings ‘‘it is the license application, not the NRC staff review, that isat issue’’ Baltimore Gas
& Electric Co. (Cavert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 NRC 325, 350
(1998).

3 See, e.g., Notice of Acceptance for Docketing of an Application for Combined Licensefor Shearon
Harris Units 2 and 3, 73 Fed. Reg. 21,995 (Apr. 23, 2008) (noting that the docketing of an application
does not preclude the NRC Staff from requesting additional information from the applicant).

4See, eg., AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), LBP-06-7,
63 NRC 188 (2006) (deciding two petitions to intervene and requests for hearing); Connecticut
Yankee Atomic Power Co. (Haddam Neck Plant), LBP-01-21, 54 NRC 33, petition for review denied,
CL1-01-25, 54 NRC 368 (2001) (deciding two petitionsto intervene and requests for hearing); Private
Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 142 (1998),
aff'd in part, CLI-98-13, 48 NRC 26 (1998) (deciding five petitions to intervene and requests for
hearing).

510 CF.R. §52.55(c).



challenge Commission regulations in licensing proceedings.® Thus, although the
Commission anticipated that applicants would first seek to have designs certified
before submitting COLs which reference those designs, the NRC's regulations,
nonetheless, allow an applicant — at its own risk — to submit a COL application
that does not reference a certified design.

The Commission discussed this very situation in its Final Policy Statement on
the Conduct of New Reactor Licensing Proceedings.” In that policy statement the
Commission stated that issues concerning adesign certification application should
be resolved in the design certification rulemaking and not in a COL proceeding.
When a contention is raised in a COL proceeding that challenges information
in the design certification rulemaking, licensing boards ‘‘should refer such a
contention to the Staff for consideration in the design certification rulemaking,
and hold that contention in abeyance, if it is otherwise admissible.’’8 If an
applicant later decides not to reference a certified design, and instead proceeds
with a site-specific design, any admissible issues would have to be addressed in
the licensing adjudication.

Accordingly, thereisno basisto hold thisnotice of hearing in abeyance pending
completion of the design certification rulemaking. In sum, in accordance with 10
C.F.R. Part 52, Petitioners have sufficient information to formulate contentions
before the August 4, 2008 deadline.

IT ISSO ORDERED.

For the Commission

ANDREW L. BATES
Acting Secretary of the Commission

Dated at Rockville, Maryland,
this 23d day of July 2008.

610 C.FR. §2.335(a).
773 Fed. Reg. 20,963 (Apr. 17, 2008).
81d. at 20,972.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

E. Roy Hawkens, Chairman
Dr. Paul B. Abramson
Dr. Anthony J. Baratta

In the Matter of Docket No. 50-219-LR
(ASLBP No. 06-844-01-LR)
(License Renewal)

AMERGEN ENERGY COMPANY, LLC
(Oyster Creek Nuclear Generating
Station) July 24, 2008

RULES OF PRACTICE: REOPENING OF RECORD

Reopening the record is an ** ‘extraordinary action’ "’ (51 Fed. Reg. 19,535,
19,538 (May 30, 1986)). The standards for reopening are strict and demanding.
Otherwise, ‘* ‘there would be little hope’ of completing administrative proceed-
ings if each newly arising allegation required an agency to reopen its hearings'”’
(Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-
05-12, 61 NRC 345, 350 n.18 (2005) (quoting Vermont Yankee Nuclear Power
Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 555 (1978)).
Proponents of motions seeking to reopen the record therefore bear a ‘‘heavy
burden’’ (Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-756, 18 NRC 1340, 1344 (1983) (quoting Kansas Gas &
Electric Co. (Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320,
338 (1978)).



RULES OF PRACTICE: REOPENING OF RECORD

Movants must satisfy a multifactor test (10 C.F.R. 882.326(a) and 2.326(d))
that is governed by prescribed evidentiary requirements (id. §2.326(b)).

RULES OF PRACTICE: REOPENING OF RECORD

Additionally, where a motion to reopen the record seeks to admit a new
contention that has not previously been in controversy among the parties, section
2.326(d) requires the movant to show that a balancing of the factors of 2.309(c)(1)
(totheextent they arerelevant to the particular filing) weighsin favor of reopening.

RULES OF PRACTICE: REOPENING OF RECORD

Section 2.326(b) demands particularized support for motions that seek to
reopen the record. See Private Fuel Storage, L.L.C., CLI-05-12, 61 NRC at
350 (‘*a party seeking to reopen a closed record to raise a new matter faces an
elevated burden to lay a proper foundation for its claim’’). Such motions must
be accompanied by ‘‘affidavits that set forth the factual and/or technical bases
for the movant’s claim that the criteria [in section 2.326(a)] have been satisfied’’
(10 C.F.R. §2.326(b)). Moreover, section 2.326(b) requires that *‘[e]vidence
contained in affidavits must meet the [regulatory] admissibility standards’” (ibid.)
—that is, it must be *‘relevant, material, and reliable’” (id. §2.337(a)).

RULES OF PRACTICE: REOPENING OF RECORD

In evaluating amotion to reopen therecord, alicensing board properly evaluates
theevidentiary material submitted by the parties. See Private Fuel Storage, L.L.C.,
CLI-05-12, 61 NRC at 350 (a licensing board properly considers the movant’s
“*new allegationsand [the nonmovant’ §] contrary evidencein determining whether
there was areal issue at stake warranting a reopened hearing’’); Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-90-10, 32 NRC
218, 222 (1990) (Commission weighed the competing evidence in concluding
that a‘‘motion to reopen [did] not present a question of safety significance’’).

RULES OF PRACTICE: REOPENING OF RECORD

When considering a motion to reopen the record, a licensing board need not
formally reopen the record in order to assess the relative worth of the parties
competing evidence. SeeVermont Yankee Nuclear Power Corp. (Vermont Y ankee
Nuclear Station), ALAB-138, 6 AEC 520, 523 (1973) (In denying a motion to
reopen the record, the tribunal will necessarily have supplemented the record



with, for example, the *‘ affidavits, letters or other materials accompanying the
motion and the responses thereto. The ‘hearing record,” however, has not been
reopened’’).

RULES OF PRACTICE: REOPENING OF RECORD

It is well established that discovery is not permitted for the purpose of
developing a motion to reopen the record or to assist a petitioner in the framing
of contentions. See Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power
Plant, Units 1 and 2), CL1-98-25, 48 NRC 325, 351 (1998); Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-7, 21 NRC 1104, 1106
(1985); see also Public Service Co. of New Hampshire (Seabrook Station, Units
1 and 2), ALAB-915, 29 NRC 427, 432-33 (1989).

RULES OF PRACTICE: ROLE OF LICENSING BOARD

Neither law nor logic supports an assertion that alicensing board is foreclosed
from considering docketed licensing material that has been submitted to the board
and that, on itsface, appearsto be relevant to the disposition of a pending motion.

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

““There is a difference between contentions that, on the one hand, allege that
alicense application suffers from an improper omission, and contentions that, on
the other hand, raise a specific substantive challenge to how particular information
or issues have been discussed in a license application’” (AmerGen Energy Co.,
LLC (Oyster Creek Nuclear Generating Station), LBP-06-16, 63 NRC 737, 742
(2006)). Aswith all contentions of omission, if the applicant supplies the missing
information — or, asrelevant here, if the applicant performs the omitted analysis
— the contention is moot (Duke Energy Corp. (McGuire Nuclear Station, Units
1 and 2; Catawba Nuclear Station, Units 1 and 2), CL1-02-28, 56 NRC 373, 383
(2002)).

RULES OF PRACTICE: REOPENING OF RECORD (NEW
CONTENTIONS, LICENSE RENEWAL PROCEEDING)

To satisfy the requirement in section 2.326(a)(2), the affidavit must provide
sufficient information to support aprima facie showing that (1) adeficiency exists
in the license renewal application, and (2) the deficiency presents a significant
safety issue.



RULES OF PRACTICE: REOPENING OF RECORD (NEW
CONTENTIONS, LICENSE RENEWAL PROCEEDING)

When a newly proffered contention (and its underlying evidence) is unrelated
to the contention adjudicated by the licensing board, rather than showing that
the newly proffered evidence would likely have materialy atered the board's
disposition of the contention, the movant must show that the evidence supporting
their contention would likely have materially affected the outcome of the license
renewa proceeding. That is, they must show a likelihood that its contention
would be resolved in its favor such that the license renewal application would be
denied or conditioned. See Private Fuel Storage, L.L.C., CLI-05-12, 61 NRC at
350 (to reopen aclosed record to introduce a new issue, the movant has the burden
of **showing that the new information will ‘likely’ trigger a‘different result’ '*).

RULES OF PRACTICE: REOPENING OF RECORD (NEW
CONTENTIONS, LICENSE RENEWAL PROCEEDING)

A decision by the NRC Staff to revise the Final Safety Evaluation Report to
account for an applicant’s confirmatory analysis would not, standing alone, be
a materially different result that justifies reopening the record, because it would
neither change the outcome of the renewal proceeding nor impose a different
licensing condition on an applicant.

RULES OF PRACTICE: REOPENING OF RECORD

Although the term *‘likely’” in section 2.326(a)(3) is not defined, we construe
it — consistent with its commonly understood meaning — to be synonymouswith
‘“‘probable’’ or ‘‘more likely than not.”” See Webster’s Third New Inter national
Dictionary of the English Language Unabridged 1310 (1976); cf. 51 Fed. Reg. at
19,536-37 (in selecting a *‘likelihood'’ standard, the Commission indicated that
a ‘‘would have been reached’ standard is too strict, and a ‘‘might have been
reached’’ standard istoo lax).

RULES OF PRACTICE: REOPENING OF RECORD

It is not surprising that a movant who has failed to provide an adequate
foundation to support the existence of a significant safety issue also is un-
able to ‘‘demonstrate that a materialy different result . . . would have been
likely had [their] newly proffered evidence been considered initially’’ (10 C.F.R.
§2.326(a)(3)). See Seabrook, CLI-90-10, 32 NRC at 223 (‘‘Because this matter
as presented is devoid of safety significance, we see no likelihood whatsoever —



let alone a demonstration — that amaterially different result would . . . have been
likely had the newly proffered evidence been considered initially’’).

RULES OF PRACTICE: REOPENING OF RECORD

Failure by a movant to address all the reopening requirements in a motion to
reopen ‘‘is reason enough to deny [the motion].”” See AmerGen Energy Co., LLC
(Oyster Creek Nuclear Generating Station), CL1-08-13, 67 NRC 396, 399 (2008).
See also Seabrook, ALAB-915, 29 NRC at 432 (*‘the Commission expects its
adjudicatory boards to enforce [reopening requirements] rigorously — i.e., to
reject out-of-hand reopening motions that do not meet those requirements within
their four corners’’).

MEMORANDUM AND ORDER
(Denying Citizens Motion to Reopen the Record
and to Add a New Contention)

On April 18, 2008, the Intervenorsin this case — six organizations hereinafter
referred to collectively (per their suggestion) as Citizens' — filed amotion seeking
to reopen the record and to add a new contention challenging the license renewal
application submitted by AmerGen Energy Company, LLC (**AmerGen’’) for the
Oyster Creek Nuclear Generating Station (** Oyster Creek’’). On May 27, 2008,
while their April 18 motion remained pending, Citizens filed another motion
seeking to supplement the basis of the contention proffered in their April 18
motion. Given the procedural posture of this case, if Citizens May 27 motion
is to be granted, it must — like the April 18 motion — satisfy the regulatory
requirements for reopening the record.

Reopening the record is an extraordinary action. A licensing board may grant
amotion to reopen only if the demanding requirementsin 10 C.F.R. §2.326 are
satisfied. We conclude that Citizens' April 18 and May 27 motions fail to satisfy
the regulatory reguirements for reopening the record. We therefore deny their
motions to reopen.

1The six organizations are Nuclear Information and Resource Service; Jersey Shore Nuclear Watch,
Inc.; Grandmothers, Mothers and More for Energy Safety; New Jersey Public Interest Research
Group; New Jersey Sierra Club; and New Jersey Environmental Federation.



I. BACKGROUND

On July 22, 2005, AmerGen submitted a license renewal application for
Oyster Creek seeking a 20-year extension for the current license, which expires
on April 9, 2009. Citizens challenged the application, and this Board admitted
a single contention challenging the frequency of AmerGen’s proposed plan to
perform ultrasonic testsin the sand bed region of the drywell shell. In September
2007, we held a 2-day evidentiary hearing on the admitted contention. At the end
of the hearing, we closed the record. See Tr. at 878 (Sept. 25, 2007).

On December 18, 2007, thisBoard issued an initial decision resolving Citizens
contentionin AmerGen’ sfavor (LBP-07-17, 66 NRC 327 (2007)). On January 14,
2008, Citizens filed an appeal with the Commission challenging our decision.
That appeal remains pending.

On April 3, 2008, the NRC Staff informed the Commission that it was
reviewing an analytic approach, called the **Green's function’” method, which
historically has been used by licensees to calculate cumulative usage factors
(‘" CUF") related to metal fatigue, and which may not be sufficiently conservative
in some instances. See Board Notification 2008-01, Notification of Information
in the Matter of Oyster Creek Nuclear Generating Station License Renewal
Application (Apr. 3, 2008) [hereinafter April 3 Commission Notification]. The
Staff advised the Commissionthat the CUF for Oyster Creek’ srecirculation nozzle
had been calculated using the Green's function method (ibid.). The Staff further
indicated that, incident to its review of AmerGen'’s license renewal application,
it would direct AmerGen to ‘‘perform a confirmatory analysis consistent with
the methodology in Section IIl of the ASME Code’’ (ibid.; infra note 3). The
Staff told the Commission that the *‘safety significance of using the [Green's
function] is low based on the risk assessments performed by the Staff,”’ but the
Staff nevertheless provided the Commission with this information ** because this
may be an issue of public interest’”” (April 3 Commission Notification).?

Shortly thereafter, on April 11, 2008, the NRC Staff issued a draft Regulatory
Issue Summary (‘*RIS") addressed to all reactor plant licensees informing them
that use of the Green’s function methodology ‘*‘ could be nonconservative if not
correctly applied’”” (NRC [RIS] 2008-xx, ‘‘Fatigue Analysis of Nuclear Power
Plant Components” at 1 (Apr. 11, 2008) [hereinafter April 11 RIS]) (published
in Proposed Generic Communication; Fatigue Analysis of Nuclear Power Plant
Components, 73 Fed. Reg. 24,094 (May 1, 2008)). According to the RIS:

The Green's function approach involves performing a detailed stress analysis of a

2The application of the Green's function to determine the CUF of the Oyster Creek’s recirculation
nozzleis not relevant to the issue resolved by this Board in LBP-07-17 and that is pending before the
Commission on appeal (April 3 Commission Naotification).
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component to calculate its response to a step change in temperature. This detailed
analysis is used to establish an influence function, which is subsequently used
to calculate the stresses caused by the actua plant temperature transients. This
methodology has been used to perform fatigue calculations and as input for on-line
fatigue monitoring programs.

April 11 RIS at 2. The RIS states that the ** Green’ s function methodology is not
in question’” (ibid.). Rather, the concern animating issuance of the RIS relates to
use of a‘‘simplified input for applying the Green's function in which only one
value of stress is used for the evaluation of the actual plant transients’” (ibid.).
This simplified analytic methodology ‘‘may provide acceptable results for some
applications; however, it aso requires a great deal of judgment by the analyst
to ensure that the simplification still provides a conservative result’” (ibid.).
Accordingly, states the RIS, recent license renewal applicants who have used
the simplified Green’s function methodology have been asked by the NRC Staff
to ‘*perform confirmatory analyses to demonstrate that the simplified Green's
function analyses provide acceptable results’ (ibid.).2

On April 18, 2008, Citizens filed a motion with the Commission seeking
to reopen the record in the Oyster Creek case and to file a new contention.
See Motion by [Citizens] to Reopen the Record and for Leave to File a New
Contention, and Petition to Add a New Contention (Apr. 18, 2008) [hereinafter
Citizens Motion to Reopen]. Citizens argued that the Commission should admit
the following new contention:

The predictions of metal fatigue for the recirculation nozzles at Oyster Creek are not
conservative. A confirmatory analysis using a conservative method is required to
establish whether these nozzles could exceed allowable metal fatigue limits during
any extended period of reactor operation.

Reply by [Citizens] to AmerGen’s Opposition to Their Petition to Add a New
Contention at 3 (May 5, 2008) [hereinafter Citizens' May 5 Reply to AmerGen] .4

3 Consistent with the NRC Staff’ s representation to the Commission (April 3 Commission Notifica-
tion), the Staff on April 29, 2008, issued to AmerGen a request for additional information regarding
the fatigue analysis performed on the Oyster Creek recirculation outlet nozzle. In particular, the Staff
directed AmerGen to perform areanaysis of the CUF to confirm the result of the Green’s function
evaluation. See NRC Request for Additional Information Related to Oyster Creek Generating Station
License Renewa Application (Apr. 29, 2008). As discussed infra in text, AmerGen complied with
the Staff’ s request and provided the result of the reanalysis on May 1, 2008.

4 Although Citizens originally submitted a more expansive contention consisting of three discrete
challenges (Citizens' Motion to Reopen at 12), the affidavits accompanying the Answers submitted
by AmerGen and the NRC Staff established that two of those challenges were insubstantial (Citizens'

(Continued)
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Citizens argued that their newly proffered contention: (1) satisfied the standards
in 10 C.F.R. §2.326 for reopening the record; (2) satisfied the standards in 10
C.F.R. §2.309(f)(2) for timeliness; and (3) satisfied the standards in 10 C.F.R.
§2.309(f)(1) for contention admissibility. See Citizens' Motion to Reopen at
5-18.

On April 28, 2008, AmerGen and the NRC Staff filed answers opposing
Citizens' motion to reopen the record. They argued that Citizens: (1) failed to
satisfy the reopening standardsin section 2.326; (2) failed to satisfy the timeliness
standards in section 2.309(f)(2) for newly proffered contentions; and (3) failed
to satisfy the contention admissibility standards in section 2.309(f)(1). See
AmerGen’s Answer Opposing Citizens' Motion to Reopen Record and Petition
to Add a New Contention at 7-30 (Apr. 28, 2008) [hereinafter AmerGen’s April
28 Answer]; NRC Staff’s Response in Opposition to Citizens' Motion to Reopen
the Record and for Leave to File and Add a New Contention at 6-23 (Apr. 28,
2008) [hereinafter NRC Staff’s April 28 Answer].5

By order dated May 9, 2008, the Commission referred to this Board for
appropriate action Citizens' April 18 motion to reopen the record, the answers
to that motion filed by AmerGen and the NRC Staff, and Citizens' replies and
motion for leave to file areply. See Commission Order, AmerGen Energy Co.,
LLC (License Renewal for Oyster Creek Nuclear Generating Station), Docket No.
50-219-LR (May 9, 2008) (unpublished).

Meanwhile, on May 1, 2008, AmerGen responded to the NRC Staff’s April 29
request for additional information (‘‘RAI'") regarding the need to perform a
reanalysis of the CUF for the recirculation outlet nozzle to confirm the result of
the original evaluation that used a Green’ sfunction. See supra note 3; Letter from
Alex S. Polonsky to Dale E. Klein dated May 5, 2008 Notifying Commission of
AmerGen’'s Filing Enclosed RAI Responses on Metal Fatigue Analysis (May 1,
2008) [hereinafter AmerGen May 5 Letter]. In its RAI response, AmerGen
informed the Staff that it had performed a confirmatory fatigue analysis of the

May 5 Reply to AmerGen at 3). Citizens therefore revised their newly proffered contention as
indicated above in text.

50n May 5, 2008, Citizens replied to AmerGen’'s April 28 answer, see Reply by [Citizens] to
AmerGen's Opposition to their Petition to Add a New Contention (May 5, 2008), and on May 6,
2008, Citizens moved for leave to reply to the NRC Staff’s opposition to Citizens' request to reopen
therecord. See Motion for Leave to File a Reply to the NRC Staff’s Opposition to Citizens' Motion to
Reopen (May 6, 2008). Citizens included with their latter filing areply to the NRC Staff. See Reply
by [Citizens] to the NRC Staff’s Opposition to their Motion to Reopen (May 6, 2008) [hereinafter
Citizens May 6 Reply]. The NRC Staff filed a pleading opposing Citizens' request to reply. See
NRC Staff’s Response in Opposition to Citizens' Motion for Leave to File aReply to the NRC Staff’s
Opposition to Citizens' Motion to Reopen (May 15, 2008) [hereinafter NRC Staff’s Opposition to
Citizens' Request to Reply]. In theinterest of ensuring our decision isbased on afull record, we grant
Citizens' motion to fileareply. See 10 C.F.R. §2.323(c).
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Oyster Creek recirculation nozzle in accordance with the methodology in section
[l of the ASME Code. See Enclosure to AmerGen May 5 Letter, RAl Response
at 2. AmerGen’s response included a table containing information from the
origina analysis, a table containing information from the new anaysis, notes
describing how the two analyses differed, and a summary of fatigue usage results
comparing the cumulative usage factor results from the two analyses. Seeid. at
2-7. AmerGen reported that the ‘‘new analysis confirms that the results of the
origina analysis are conservative and remain acceptable’’ (id. at 4). AmerGen
provided the Commission, this Board, and the parties to this proceeding with
a copy of the May 1 RAI response under cover of a May 5, 2008 letter. See
AmerGen May 5 Letter.

On May 21, 2008, this Board issued an order that (1) took note of the
May 1 RAI response enclosed in AmerGen’'s May 5 letter, and (2) observed that
AmerGen had failed to explain to this Board the relevance of the RAI response
to this proceeding. See Order, AmerGen Energy Co., LLC (Oyster Creek Nuclear
Generating Station), ASLBP No. 06-844-01-LR (May 21, 2008) (unpublished)
[hereinafter May 21 Board Order]. This Board directed the parties to submit
by May 27 *‘an affidavit authored by an appropriate expert that discusses with
particularity the significance of [AmerGen’s May 1 RAI response], accompanied
by a pleading that explains the impact (if any) of that Response on the proper
disposition of Citizens' motion to reopen the record and add a new contention’’
(id. at 2).

In compliance with the Board’s May 21 order, AmerGen and the NRC Staff
each filed a pleading accompanied by an affidavit stating that AmerGen’s RAI
response confirms that Citizens cannot satisfy the standards for reopening the
record, that Citizens' newly proffered contention is untimely and does not satisfy
the standards for admitting a late-filed contention, and that Citizens' contention
fails to satisfy the standards for contention admissibility. See AmerGen's Re-
sponseto May 21 Board Order (May 27, 2008); NRC Staff’ s Explanatory Pleading
and Affidavit (May 27, 2008).

Citizens likewise filed a pleading accompanied by an affidavit in compliance
withthisBoard’sMay 21 order. Citizens argued that this Board ought not consider
AmerGen’s RAI response, because (1) AmerGen failed ab initio to present that
material to the Board in the form of a proper pleading, and (2) it would be
fundamentally unfair to consider AmerGen’'s RAI response without providing
Citizens with an opportunity to respond after being given access to the data
underlying the fatigue analyses and any documents that were referenced by those
analyses to support their assumptions. See Citizens' Response to Board Order
and Motion to Supplement the Basis of Their Contention at 2-4 (May 27, 2008)
[hereinafter Citizens May 27 Response and Mation to Supplement]. Citizens
stated that even if this Board considers the RAI response without the benefit
of an additional response from Citizens, we should conclude that the response
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fails to undermine their motion to reopen the record and to add a new contention
(id. a 5-7). Findly, Citizens moved to supplement the basis of their newly
proffered contention, arguing that the RAI response demonstrates the original
fatigue calculation was not adequately conservative. This new basis, argued
Citizens, confirms the need to reopen the record and to add a new contention. See
id. at 7-10.

On June 5 and June 6, 2008, respectively, the NRC Staff and AmerGen
filed responses opposing Citizens' motion to supplement the basis of their newly
proffered contention. See NRC Staff’ s Answer to Citizens' Motion to Supplement
the Basis of Their Contention (June 5, 2006) [hereinafter NRC Staff’s Answer
to Motion to Supplement]; AmerGen’'s Answer Opposing Citizens' Motion to
Supplement (June 6, 2008) [hereinafter AmerGen’s Answer to Motion to Supple-
ment].6

1. ANALYSIS

A. TheLegal Standardsin 10 C.F.R. §2.326 Governing Motions to
Reopen the Record Are, by Design, Strict and Demanding

Citizens' April 18 motion, which seeks to reopen the record and to admit a
newly proffered contention,” and their May 27 motion, which seeksto supplement
the basis of their newly proffered contention,® must — if they are to be granted —
satisfy the requirements for reopening the record. See Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 2), ALAB-486, 8 NRC 9, 22 (1978) (the
requirements for reopening the record apply to *‘ each issue to be reopened’’).

Reopening the record is an ** ‘extraordinary action’’’ (51 Fed. Reg. 19,535,

60n June 5, 2008, Citizens filed a motion asking this Board to strike the May 27 pleadings of
AmerGen and the NRC Staff, arguing that the pleadings exceeded the scope of this Board's May 21
order. See Citizens' Motion to Strike and for Other Appropriate Relief (June 5, 2008) [hereinafter
Citizens' Motion to Strike]. AmerGen and the NRC Staff oppose Citizens' motion. See AmerGen’s
Answer Opposing Citizens' Motion to Strike (June 16, 2008) [hereinafter AmerGen's June 16
Answer]; NRC Staff’s Answer to Citizens' Motion to Strike NRC Staff Response to the May 21 Board
Order (June 16, 2008) [hereinafter NRC Staff’ s June 16 Answer]. For the reasons discussed infra note
21, we deny Citizens' motion to strike.

7 Citizens April 18 motion to reopen seeksto admit the following new contention: ** The predictions
for metal fatigue for the recirculation nozzles at Oyster Creek are not conservative. A confirmatory
analysis is required to establish whether these nozzles could exceed allowable metal fatigue limits
during any extended period of reactor operation’’ (Citizens May 5 Reply to AmerGen at 3).

8Citizens May 27 motion seeks to supplement the basis of their newly proffered contention by
arguing that AmerGen’s May 1 RAI response confirms that the metal fatigue predictions are ‘‘non-
conservative in some respects and non-compliant with the ASME code’’ (Citizens' May 27 Response
and Motion to Supplement at 9).
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19,538 (May 30, 1986)). The standards for reopening are strict and demanding.
Otherwise, ‘* ‘there would be little hope’ of completing administrative proceed-
ings if each newly arising allegation required an agency to reopen its hearings'”’
(Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-
05-12, 61 NRC 345, 350 n.18 (2005) (quoting Vermont Yankee Nuclear Power
Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 555 (1978)).
Proponents of motions seeking to reopen the record therefore bear a ‘‘heavy
burden’’ (Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-756, 18 NRC 1340, 1344 (1983) (quoting Kansas Gas
& Electric Co. (Wolf Creek Generating Station, Unit 1), ALAB-462, 7 NRC
320, 338 (1978)). They must satisfy a multifactor test (10 C.F.R. 882.326(a) and
2.326(d)) that is governed by prescribed evidentiary requirements (id. § 2.326(b)).

“* A motion to reopen a closed record to consider additional evidence will not
be granted unless the following criteria are satisfied’” (10 C.F.R. §2.326(a)):

(1) The motion must be timely. However, an exceptionally grave issue may be
considered in the discretion of the presiding officer even if untimely presented;

(2) The motion must address a significant safety or environmental issue; and

(3) The motion must demonstrate that a materially different result would be or
would have been likely had the newly proffered evidence been considered initially.

[bid.

Additionally, where — as here— amotion to reopen the record seeksto admit
anew contention that has not previously been in controversy among the parties,
section 2.326(d) requires the movant to show that a balancing of the following
factors (to the extent they are relevant to the particular filing) weighsin favor of
reopening:

(i) Good cause, if any, for the failureto file ontime;

(if) The nature of the . . . petitioner's right . . . to be made a party to the
proceeding;

(iii) The nature and extent of the . . . petitioner’s property, financia or other
interest in the proceeding;

(iv) The possible effect of any order that may be entered in the proceeding on
the. . . petitioner’ sinterest;

(v) The availability of other means whereby the . . . petitioner’ sinterest will be
protected;

(vi) The extent to which the . . . petitioner’s interests will be represented by
existing parties;

(vii) Theextenttowhichthe. .. petitioner’sparticipationwill broaden theissues
or delay the proceeding; and

(viii) The extent to which the . . . petitioner’s participation may reasonably be
expected to assist in devel oping a sound record.

10 C.F.R. §2.309(c)(1).
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Section 2.326(b) demands particularized support for motions that seek to
reopen the record. See Private Fuel Sorage, L.L.C., CLI-05-12, 61 NRC at
350 (‘*a party seeking to reopen a closed record to raise a new matter faces
an elevated burden to lay a proper foundation for its claim’’). Such motions
must be accompanied by ‘‘affidavits that set forth the factual and/or technical
bases for the movant’s claim that the criteria [in section 2.326(a)] have been
satisfied”” (10 C.F.R. 82.326(b)). Moreover, section 2.326(b) requires that
“‘[€e]vidence contained in affidavits must meet the [regulatory] admissibility
standards’ (ibid.) — that is, it must be ‘‘relevant, material, and reliable’” (id.
§2.337(a)). In evauating amotion to reopen therecord, alicensing board properly
evaluates the evidentiary material submitted by the parties. See Private Fuel
Sorage, L.L.C., CLI-05-12, 61 NRC at 350 (alicensing board properly considers
the movant's ‘‘new allegations and [the non-movant’s] contrary evidence in
determining whether there was a rea issue at stake warranting a reopened
hearing’’); Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), CL1-90-10, 32 NRC 218, 222 (1990) (Commission weighed the competing
evidence in concluding that a ‘**motion to reopen [did] not present a question of
safety significance’’).

As shown below, we find that Citizens' motions of April 18 and May 27 must
be denied, because they fail to provide the evidentiary support required by 10
C.F.R. §2.326(b) to satisfy the demanding standardsin 10 C.F.R. §§2.326(a)(2)
and 2.326(a)(3).°

B. Citizens April 18 Motion Fails to Satisfy the Stringent Requirements
in 10 C.F.R. §82.326(a)(2) and 2.326(a)(3) for Reopening the Record

1. Citizens April 18 Motion to Reopen Fails to Demonstrate that
the Newly Proffered Contention Raises a Significant Safety
Issue, 10 C.F.R. §2.326(a)(2)

a. A movant who seeks to reopen the record must, inter alia, proffer a
contention that raises a*‘significant safety . . . issue’’ (10 C.F.R. §2.326(a)(2)).
See also Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-940, 32 NRC 225, 243 (1990); Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), ALAB-834, 23 NRC 263, 264 (1986). A

9When considering a motion to reopen the record, a licensing board need not formally reopen
the record in order to assess the relative worth of the parties competing evidence. See Vermont
Yankee Nuclear Power Corp. (Vermont Y ankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523
(2973) (In denying a motion to reopen the record, the tribunal will necessarily have supplemented the
record with, for example, the ‘* affidavits, letters or other materials accompanying the motion and the
responses thereto. The ‘hearing record,” however, has not been reopened’’).
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movant’s assertion that a new contention presents a significant safety issue must
be supported by affidavits that *‘ set forth the factual and/or technical bases for
the movant’s claim that the criteria of paragraph (@) of this section have been
satisfied”” (10 C.F.R. §2.326(b)). ‘‘Affidavits must be given by competent
individuals with knowledge of the facts alleged, or by experts in the disciplines
appropriate to the issuesraised’” (ibid.).X°

Here, for Citizens to satisfy the requirement in section 2.326(a)(2), their
affidavit must provide sufficient information to support a prima facie showing
that (1) adeficiency existsinthelicenserenewal application, and (2) the deficiency
presents a significant safety issue.’* We conclude that Citizens' April 18 motion
fails on both scores.

Regarding the putative deficiency of the original CUF analysisin the license
renewal application, Citizens' expert, Dr. Hopenfeld, opines that ‘I expect
that the simplified method has under-estimated the CUF of the recirculation
nozzle at Oyster Creek’’ (Citizens' Motion to Reopen, Declaration of Dr. Joram
Hopenfeld 17 (Apr. 15, 2008) [ hereinafter Hopenfeld Decl.]). But Dr. Hopenfeld's
“‘expect[ation]’’ that the original CUF is underestimated is fairly characterized
as speculation. The record establishes (and Citizens do not dispute) that the
Green’s function methodology — which was used to perform the original CUF
analysis at Oyster Creek — ‘‘is not in question’” (April 11 RIS at 2). Rather,
the NRC Staff determined that the use of simplified input in the Green’s function
methodology could, if not correctly applied, result in a calculated CUF that

10The Dissent relies on Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), ALAB-124, 6 AEC 358, 364 (1973), for the proposition that a movant seeking to reopen
the record ‘‘need not present additional affidavits to restate what information the Staff has found
self-evident’’ regarding a significant safety issue (Dissenting Opinion, note 6) (emphasisin original).
Asamatter of law, we believe the Dissent’ sview istenuousin light of the 1986 regulatory amendment
that mandates the submission of ‘*affidavits that set forth the factual and/or technical bases for the
movant’sclaim’’ that the reopening criteriahave been satisfied (10 C.F.R. § 2.326(b)). Accord 51 Fed.
Reg. at 19,535 (regulatory history states that *‘the Commission is requiring that motions to reopen be
accompanied by affidavits setting forth with particularity the bases for the movant’s clam’’). In any
event, the Dissent’s view on this matter is not relevant, because nothing in this record, and nothing
discussed in the Dissenting Opinion, shows that the putative nonconservative CUF for the Oyster
Creek recirculation nozzle presents a significant safety issue.

We have reviewed the education, experience, and qualifications of theindividuals offering ‘‘ expert’’
opinions on behalf of the litigants, and we conclude these individuals qualify as experts for purposes
of this proceeding. See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-915, 29 NRC 427, 431-32 (1989); see also Duke Energy Corp. (Catawba Nuclear Station,
Units 1 and 2), CLI1-04-21, 60 NRC 21, 27-28 & n.14 (2004).

11 Although section 2.326(a)(2) states only that the motion ‘‘must address a significant safety . . .
issue,”’ we believe it is implicit that the motion must identify a deficiency in the license renewa
application that gives rise to a significant safety issue. Citizens do not appear to disagree, arguing
that the metal fatigue calculation for the Oyster Creek recirculation nozzle is deficient, and that this
deficiency presents a significant safety issue. See Citizens' Motion to Reopen at 7.
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is nonconservative (id. at 1). The NRC Staff therefore quite sensibly directed
AmerGen to recal culate the recirculation nozzle CUF to confirm that the original
calculation was adequately conservative. That the Staff has taken what appear
to be prudent steps to confirm that AmerGen has conducted an adequate time-
limited aging analysis for the Oyster Creek recirculation nozzle does not of itself
establish the existence of a deficiency in the license renewal application that
warrants reopening the record. Rather, this supports a conclusion that the Staff is
endeavoring to do its job.

Citizens nevertheless assert that, because a confirmatory analysis of a metal
fatigue analysis using the Green's function at a different facility (the Vermont
Y ankee facility) for a different nozzle (a feedwater nozzle) indicated a CUF
that was 40% higher than the earlier analysis, a similar ‘‘ confirmatory analysis
at Oyster Creek is likely to find that the metal fatigue of the recirculation
outlet nozzle would go beyond its allowable limits during the proposed period
of extended operation’’ (Citizens Motion to Reopen at 7) (citing Hopenfeld
Decl. 19). However, Citizens provide no factual evidence or expert testimony
showing that the analysis used at Oyster Creek employing the Green’s function
was improperly performed so as to result in a deficient, nonconservative CUF
for the recirculation nozzle. This omission — that is, this failure to provide the
evidentiary support required by section 2.326(b) regarding an aleged deficiency
in AmerGen’s license renewal application — isfatal to Citizens' effort to present
a'‘gignificant safety . . . issue’’ (10 C.F.R. §2.326(3)(2)).

In this regard, AmerGen cogently states that Citizens' failure to show a
connection between the revised CUF results for the Vermont Y ankee feedwater
nozzle and the expected results for the Oyster Creek recirculation nozzle is
understandable, because ‘‘the analyses would involve different plant designs,
different components, and, as the [April 2008 RIS] explains, each individual
fatigue calculation is a complex analysis involving a great deal of judgment by
the analyst’”” (AmerGen's April 28 Answer at 28). Citizens reliance on the
CUF reanalysis at the Vermont Y ankee facility thus falls short of satisfying their
obligation under 10 C.F.R. §2.326(b) to provide factual or technical support to
show adeficiency in the CUF computation, let alone satisfying their obligation to
show that such a deficiency in this case raises a significant safety issue.

Nor can Citizens satisfy their burden of showing that the alleged noncon-
servatism inthe CUF computation givesriseto asignificant safety issue by making
the generalized claim that their issue relates to a ‘‘safety-critical component’’
(Citizens' Motion to Reopen at 1). Binding case law establishes that a movant
who seeks to reopen the record does not show the existence of a significant safety
issue by merely showing that a plant component ** perform[s] safety functions and
thus ha[ s] safety significance’’ (Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CL1-90-6, 31 NRC 483, 487 (1990)).

As the NRC Staff correctly states, the ‘‘relevant issue is not the safety
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significance of the components per se, but rather the safety significance of the
alleged probable non-conservatism as it relates to these components’ (NRC
Staff’s April 28 Answer at 7 n.14). Citizens have provided no factual or technical
information to support a conclusion that the putative deficiency in calculating the
recirculation nozzle CUF will present asignificant safety issue. Rather, they have
assumed that the CUF analysis for the recirculation nozzle at Oyster Creek is
nonconservative. From this assumption they have concluded — without adequate
expert testimony or analysis— that the putative nonconservative CUF will result
in a failure of the nozzle that will cause safety-significant harm. Citizens
argument, which asserts a speculative conclusion derived from a conjectural
assumption, failsto present a significant safety issue.

Citizens point to a statement in a newspaper article attributed to an NRC
spokesperson that breakage of a recirculation nozzle ** ‘could lead to a severe
accident’ ”’ (Citizens' Motion to Reopen at 7-8) (quoting Todd Bates, NRC Wants
Nuclear Plant’s Water Nozzes Rechecked, Asbury Park Press, Apr. 7, 2008).
Contrary to Citizens' understanding, however, this statement — which simply
acknowledges the unremarkable truism that ‘‘breakage’’ of certain components
in anuclear facility ‘‘could’’ have severe consequences — does not demonstrate
that Citizens' newly proffered contention raises a significant safety issue. The
salient inquiry is not whether breakage of a recirculation nozzle could lead to
a severe accident. It is, instead, whether Citizens have adequately shown, with
the evidence required by 10 C.F.R. §2.326(b), that the alleged errors in analysis
of the CUF for the Oyster Creek recirculation nozzle are linked to a significant
safety issue incident to those alleged errors. The answer to the latter inquiry is
‘‘no.’ " 12

12 According to Dr. Hopenfeld, Citizens' newly proffered contention presents a significant safety
issue because it is likely that a reanalysis of the recirculation nozzle CUF ‘‘that complies with the
ASME Code would predict that the CUF would become greater than one [thus exceeding the ASME
Code] during the proposed period of extended operation’’ (Hopenfeld Decl. 19). But Dr. Hopenfeld
fails to provide adequate support for the notion that a reanalysis of the CUF that complies with
the ASME Code will likely exceed 1; indeed, his assertion is negated by a sworn affidavit from
AmerGen's expert (infra Part 11.B.1(b)). Nor does Dr. Hopenfeld testify as to the consequence of the
CUF exceeding 1. Asaresult, Citizensfail adequately to provide the ** factual and/or technical bases”’
(10 C.F.R. §2.326(b)) showing that their motion addresses a significant safety issue. At a minimum,
for Citizensto have shown, with the evidence required by section 2.326(b), that the alleged deficiency
presents a significant safety issue, Dr. Hopenfeld would have needed to explain, for example, the
meaning of the CUF, why exceeding a CUF of 1 isnot permitted unless authorized by the NRC Staff,
thetypes of failures of the recirculation nozzle that might occur if the CUF exceeds 1 and the spectrum
of their likelihood, and the events that might occur if the recirculation nozzle failed incrementally
or catastrophically. Citizens' failure to include a properly supported *‘ specific explanation’ (ibid.)
of why their newly proffered contention presents a *‘significant safety . . . issue’’ (id. §2.326(38)(2))
mandates that their motion to reopen be denied.

(Continued)
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We thus conclude that Citizens fail to satisfy the burden imposed by sec-
tion 2.326(a)(2) of showing, with the quantum of evidence required by section
2.326(b), that their motion reveals adeficiency in the license renewal application
that presents a significant safety issue. See AmerGen’s April 28 Answer at 14-16.
Their April 18 motion to reopen the record must therefore be denied.

b.  Although our determination that Citizens' April 18 motion to reopen fails
to satisfy 10 C.F.R. §2.326(a8)(2) is sufficient by itself to deny the motion, we also
conclude that Citizens' newly proffered contention, by its own terms, has been
rendered moot by AmerGen's May 1 RAI response and, for this reason as well,
fails to present a significant safety issue. See NRC Staff’s Explanatory Pleading
and Affidavit at 4; AmerGen's Response to May 21 Board Order at 6.1

The new contention advanced in Citizens' April 18 motion is a contention of
omission — that is, it ** alleges the [improper] omission of particular information
or an issue from an application’” (Duke Energy Corp. (McGuire Nuclear Station,
Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI1-02-28, 56 NRC
373, 383 (2002)). Specificaly, Citizens assert the absence from AmerGen's
license renewal application of a confirmatory analysis predicting metal fatigue
for the recirculation outlet nozzle at Oyster Creek. Citizens thus contend that
AmerGen should be required to perform a*‘ confirmatory analysis using a conser-
vative method . . . to establish whether [that nozzl€] could exceed allowable metal

Moreover, our review of the expert opinion provided by the NRC Staff (see infra Part 11.B.2) also
supports our conclusion that asignificant safety issueis not presented on thisrecord. See Private Fuel
Sorage, L.L.C., CLI-05-12, 61 NRC at 350; Seabrook, CL1-90-10, 32 NRC at 222.

13 Citizens argue that this Board should ignore AmerGen’s RAI response, becauise it was submitted
to this Board under cover of AmerGen's May 5 letter, which ‘‘was not an authorized pleading
and therefore AmerGen should not be permitted to gain any advantage from it'"’ (Citizens' May 27
Response and Motion to Supplement at 2-3). We are unpersuaded by Citizens' argument. AmerGen’'s
RAI response was official, docketed material relating to AmerGen's license renewal request and,
more particularly, relating to AmerGen'’ s performance of a confirmatory fatigue analysis of the Oyster
Creek recirculation nozzle. Neither law nor logic supports Citizens' assertion that this Board is
foreclosed from considering docketed licensing material that has been submitted to the Board and
that, on its face, appears to be relevant to the disposition of a pending motion.

Nevertheless, to provide the parties with afair opportunity to explain this document and its import,
we directed them to submit an affidavit authored by an appropriate expert discussing the significance
of AmerGen’'s RAI response, accompanied by a pleading explaining the impact of that material on
Citizens' motion to reopen the record and to add a new contention (May 21 Board Order at 2). To the
extent that AmerGen’ s submission of its RAI response to thisBoard under cover of aMay 5 letter was
‘‘procedurally deficient’” (Citizens May 27 Response and Motion to Supplement at 3), AmerGen’s
submission of a pleading in compliance with our May 21 order corrected that deficiency. Moreover,
Citizens' submission of a pleading discussing the import of the RAI response obviated any potential
procedural prejudice.
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fatigue limits’ during the renewal period (Citizens' May 5 Reply to AmerGen at
3).4

As with all contentions of omission, if the applicant supplies the missing
information — or, as relevant here, if the applicant performs the omitted analysis
— the contention is moot (McGuire/Catawba, CLI-02-28, 56 NRC at 383).
In the instant case, on May 1, 2008, AmerGen provided the NRC Staff with
docketed, licensing material stating that, in compliance with the Staff’s request,
it *‘ performed confirmatory fatigue analysis of the Oyster Creek . . . recirculation
outlet nozzle in accordance with the ASME Code . . . . This new analysis
confirms that the results of the original analysis [that used the Green’s function
methodology] are conservative and remain acceptable’’ (Enclosure to AmerGen
May 5 Letter, RAlI Response &t 2).

Theresfter, in response to this Board' s order of May 21, 2008, AmerGen filed
the affidavit of a qualified expert corroborating that ** AmerGen’'s confirmatory
evaluation of the recirculation outlet nozzle showed that the maximum CUF
with environmental effects included . . . is 0.1366 for 60 years’ (Affidavit of
Gary Stevens 19 (May 27, 2008) [hereinafter Stevens Affidavit] (attached to
AmerGen’s Response to May 21 Board Order (May 27, 2008)). This newly
analyzed CUF, stated AmerGen, is ‘‘far lower than the previoudly calculated
value of 0.9781 and below the acceptable limit of 1.0 by nearly an order of
magnitude’’ (AmerGen's Response to May 21 Board Order at 5; accord NRC
Staff’ s Explanatory Pleading and Affidavit at 3-4).

Thus, AmerGen has, as reguested by Citizens' newly proffered contention,
performed a‘*‘ confirmatory analysis using a conservative method . . . to establish
whether [the Oyster Creek recirculation nozzle] could exceed allowable metal
fatigue limits’ (Citizens' May 5 Reply to AmerGen at 3). Because AmerGen has
cured the omission alleged in Citizens' newly proffered contention, the April 18
motion to reopen the record in order to add a new contention has been rendered
moot. And because Citizens' motion is moot and, thus, no longer raisesalitigable
controversy, it fails, definitionally and functionally, to present asignificant safety
issue.’s

14 As this Board previously has explained in this proceeding *‘[t]here is a difference between
contentions that, on the one hand, allege that alicense application suffers from an improper omission,
and contentions that, on the other hand, raise a specific substantive challenge to how particular
information or issues have been discussed in a license application’”” (AmerGen Energy Corp., LLC
(Oyster Creek Nuclear Generating Station), LBP-06-16, 63 NRC 737, 742 (2006)). As shown above
in text, the plain language of Citizens' newly proffered contention reveals that it is a contention of
omission alleging that AmerGen should perform a confirmatory analysis.

15That Citizens' newly proffered contention in their April 18 motion is moot aso means that the
motion must be denied on the ground that the contention is inadmissible, because insofar that it fails

(Continued)
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2. Citizens' April 18 Mation to Reopen Also Fails to Demonstrate That
Consideration of Its Evidence Would Likely Result in a Materially
Different Outcome in the License Renewal Process, 10 C.F.R.
§2.326(a)(3)

A motion to reopen the record must aso ‘‘demonstrate that a materially
different result . . . would have been likely had the newly proffered evidence
been considered initially’’ (10 C.F.R. §2.326(a)(3)), and this demonstration must
be supported by sufficient evidence (id. §2.326(b)). In cases where the newly
discovered evidencerel atesto acontention that al ready hasbeen decided adversely
to the movant, the movant must demonstrate that the outcome of the adjudication
would likely have been materialy different had the tribunal considered the new
evidencein thefirstinstance. See, e.g., Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), CLI1-06-3, 63 NRC 19, 21-23 (2006).

Here, however, Citizens newly proffered contention (and its underlying
evidence) is unrelated to the contention that this Board adjudicated in LBP-07-
17 and that is being considered by the Commission on appeal (supra note 2).
Accordingly, rather than showing that their newly proffered evidencewould likely
have materially altered this Board's disposition of the contention in LBP-07-17,
Citizens must show that the evidence supporting their contention would likely
have materially affected the outcome of the license renewal proceeding. That is,
they must show alikelihood that their contention would be resolved in their favor
such that AmerGen’ slicense renewal application would be denied or conditioned.
See Private Fuel Storage, L.L.C., CLI1-05-12, 61 NRC at 350 (to reopen a closed
record to introduce a new issue, the movant has the burden of ‘‘ showing that the
new information will ‘likely’ trigger a‘ different result’ '’).

We have no difficulty concluding that Citizens fail to show a‘*likelihood that
a different result [would] be reached if the information [underlying their newly
proffered contention] is considered’” (51 Fed. Reg. at 19,537).16

to raise alive controversy, it failsto raise a‘‘genuine dispute . . . on a material issue of law or fact”’
(10 C.F.R. §2.309(f)(1)(vi)).

The Commission has instructed that, at least in a case with an open record, when a contention of
omission is rendered moot, the intervenor may be permitted to timely file a new contention arising
from the new information (McGuire/Catawba, CL1-02-28, 56 NRC at 383-84). Assuming arguendo
that the same principle pertains here, Citizens' May 27 motion seeks to use the new information from
AmerGen’'s May 1 RAI response in support of their motion to reopen. As we show infra Part 11.C,
Citizens' effort is unavailing.

16 Although the term ““likely’” in section 2.326(a)(3) is not defined, we construe it — consistent
with its commonly understood meaning — to be synonymous with *‘probable’” or **more likely than
not.”” See Webster’s Third New International Dictionary of the English Language Unabridged 1310
(1976); cf. 51 Fed. Reg. at 19,536-37 (in selecting a*‘likelihood'* standard, the Commission indicated

(Continued)
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First, for essentialy the reasons discussed supra Part 11.B.1(a), we find that
Citizens' ‘‘evidence,”” which fails to present a significant safety issue, also fails
to show alikelihood that consideration of their new contention would result in the
denia or conditioning of AmerGen’s license renewal application. This finding
alone suffices to deny Citizens' motion. See Private Fuel Storage, L.L.C., CLI-
05-12, 61 NRC at 355 (affirming licensing board’s denial of motion to reopen,
because the ** new contention is much too thinly supported to conclude that taking
it to ahearing would ‘likely’ cause a different result’’).

Additionally, Citizens' assertion that consideration of their evidence will
materially affect the outcome of this proceeding is belied by AmerGen's May 1
RAI response containing the result of its reanalysis of the recirculation nozzle's
CUF. See Private Fuel Storage, L.L.C., CL1-05-12, 61 NRC at 350 (Commission
states that licensing board, in denying motion to reopen, properly considered all
the evidence when determining whether movant’s new information would likely
trigger a different result in the proceeding). The reanalysis results indicated a
CUF of 0.1366, compared to the CUF of 0.9781 that was calculated using a
Green’s function. As AmerGen’s expert affiant attested, the reanalysis confirms
that the fatigue evaluations calculated for purposes of license renewal *‘provide
reasonable assurance that components will not operate beyond their allowable
metal fatigue limits during the proposed period of extended operation’’ (Stevens
Affidavit 19). Accord Affidavit of John R. Fair 16 (May 27, 2008) [hereinafter
Fair May 27 Affidavit] (attached to NRC Staff’s Explanatory Pleading and
Affidavit (May 27, 2008) (attesting that AmerGen’s reanalysis ‘‘still shows the
CUF of the recirculation outlet nozzle is projected to remain within acceptable
limits for the period of extended operation’’)). The fact that the results from
AmerGen’'s origina CUF analysis and its confirmatory analysis both comport
with the ASME Code requirement is consistent with our conclusion that, on this
record, Citizens fail to demonstrate that consideration of their newly proffered
contention would likely cause amaterially different outcomein this proceeding.'”

that a*‘would have been reached’’ standard is too strict, and a‘* might have been reached’’ standard
is too lax). But even assuming arguendo that the ‘‘likelihood’” standard were less rigorous than a
‘‘probability’” standard — for example, if it were defined as amore lenient ** substantial possibility’’
standard — we would still find that Citizens failed to satisfy their burden under section 2.326(a)(3).

Significantly, our prior conclusion (supra Part 11.B.1(b)) that the new contention proffered in
Citizens' April 18 motion has been rendered moot also negates the possibility that Citizens could
show that a‘‘materially different result . . . would have been likely had the newly proffered evidence
been considered initialy’’ (10 C.F.R. §2.326(a)(3)).

17 Because Citizensfailed to provide an adequate foundation to support the existence of asignificant
safety issue (supra note 12), it is not surprising that they failed to ‘‘demonstrate that a materially
different result . . . would have been likely had [their] newly proffered evidence been considered
initidly’” (10 C.F.R. §2.326(a)(3)). See Seabrook, CLI-90-10, 32 NRC at 223 (*‘Because this

(Continued)
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Finally, we conclude that the testimony provided by the NRC Staff expert,
John Fair, also supports our conclusion that Citizens fail to satisfy 10 C.F.R.
§2.326(a)(3). In order to demonstrate that their newly proffered evidence would
likely cause a materially different result in this proceeding, we believe Citizens
must provide evidence showing that some significant safety consequence would
arise from the asserted error in CUF computation that would result in the denial
or conditioning of AmerGen'’s license. Citizens fail to make such a showing, and
Mr. Fair's affidavit explains their inability to do so. Mr. Fair attests that, based
on risk assessments performed at the Pacific Northwest National Laboratory,
coupled with the NRC Staff’s study of those assessments, the *‘ potential under-
prediction of the reactor vessel recirculation nozzle CUF [at Oyster Creek] does
not present a significant safety concern’’ (Affidavit of John R. Fair 9 (Apr. 28,
2008) [hereinafter Fair April 28 Affidavit]) (attached to NRC Staff’s April 28
Answer)). Thisis so, he explains, because even if the CUF exceeded the ASME
Code fatigue limit of 1.0, the likely consequence would be the initiation of a
““small, 1/8 inch deep, fatigue crack . . . [resulting in a small leak] that would
be detected and repaired’’ (id. 7). Mr. Fair's expert opinion and its underlying
technical support are not contradicted in the material before us. They buttress
our conclusion that Citizensfail to show a significant safety consequence arising
from their newly proffered contention, as well as our derivative conclusion that,
on this record, Citizens fail to demonstrate that consideration of their newly
proffered contention would *‘likely’’ cause amaterially different outcomein this
proceeding (10 C.F.R. §2.326(a)(3)).%°

matter as presented is devoid of safety significance, we see no likelihood whatsoever — let alone a
demonstration — that a materially different result would . . . have been likely had the newly proffered
evidence been considered initiadly’’). That Citizens have not had the opportunity to examine the
analysis underlying AmerGen'’s confirmatory CUF (see infra note 23) does not obviate their burden
under section 2.326(a)(3) to ‘‘demonstrate’’ the likelihood of a materially different result. Moreover,
if Citizens had satisfied their burden of raising a significant safety issue, we see no reason why their
inability to examine the underlying analysis would have prevented an expert from analyzing what
could happen and showing the likelihood of a materially different outcome based on a solid technical
foundation — if such afoundation existed.

18 AmerGen' s license renewal application includes the recirculation outlet nozzlein itslist of reactor
vessel fatigue monitoring locations (Oyster Creek License Renewal Application, Table 4.3.1-2 (July
26, 2005) (ADAMS Accession No. ML052080185). Additionally, this component is included in
the ASME Section XI Inservice Inspection, Subsections IWB, IWC, and IWD aging management
program, which provides for component inspections to detect crack initiation and growth (id., Table
3.1.2.15).

1970 be clear, we do not understand Mr. Fair to be suggesting that the CUF of the Oyster Creek
recirculation nozzle exceeds the ASME Code limit of 1.0. See NRC Staff’s Opposition to Citizens
Request to Reply at 5. If the record supported the conclusion that an applicable standard were being
violated, Citizens would have a stronger case for arguing the existence of a significant safety issue.

(Continued)
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Citizens thus fail to satisfy their burden under section 2.326(a)(3) of demon-
strating that their evidence is likely to materialy affect the licensing decision.
Our consideration of the affidavits and facts submitted by AmerGen and the NRC
Staff fortifies our conclusion that, on this record, a materially different result
is not likely. Citizens' April 18 motion to reopen the record must therefore be
denied.

Insum, Citizens' April 18 motion to reopen the record must be denied becauseit
failsto provide the evidentiary support required by 10 C.F.R. § 2.326(b) to satisfy
the demanding regulatory standardsin 10 C.F.R. §8§ 2.326(a)(2) and 2.326(a)(3).%°

We now turn to Citizens May 27 motion to supplement the basis of their
newly proffered contention.

C. Citizens May 27 Motion to Supplement the Basis of Their
Newly Proffered Contention Fails to Satisfy the Reopening
Requirements in 10 C.F.R. §2.326

1. Citizens May 27 motion seeks to supplement the basis of their newly
proffered contention. Specificaly, Citizens challenge the adequacy of the con-
firmatory analysis reported in AmerGen’s May 1 RAI response, arguing that the
RAI response confirms that the original metal fatigue prediction is improperly
‘‘non-conservative in some respects and non-compliant with the ASME code’’
(Citizens' May 27 Response and Motion to Supplement at 9). Aspreviously stated
(supra text accompanying note 8), because the new basis proffered by Citizens
altersthe issue presented for this Board’ s consideration, Citizens' May 27 motion
— if it isto be granted — must satisfy the requirementsin 10 C.F.R. §2.326 for
reopening the record. We conclude that Citizens' May 27 motion failsto provide
the evidentiary support required by 10 C.F.R. §2.326(b) to satisfy the demanding
reopening standards.?*

Cf. Vermont Yankee, ALAB-138, 6 AEC at 528-29 (an applicant’s failure to comply with applicable
standards may have consequential import in eval uating whether to grant amotion to reopen the record).
Rather, we understand Mr. Fair to be explaining that, based on studies by national laboratories and
the NRC Staff, Citizens' claim regarding the putative nonconservative CUF is not a significant safety
concern and would not give rise to a significant safety conseguence.

20 Because we conclude that Citizens' April 18 motion fails to satisfy the requirements in sections
2.326(8)(2) and 2.326(a)(3), we need not — and do not — consider whether it satisfies the other two
requirements for reopening the record, i.e., sections 2.326(a)(1) and 2.326(d).

210n June 5, 2008, Citizens filed amotion to strike the May 27 pleadings of AmerGen and the NRC
Staff that addressed AmerGen’s RAI responses (supra note 6). Citizens argued that the pleadings
exceeded the scope of this Board's May 21 order, and that a failure by this Board to strike those
pleadings would deprive Citizens of ameaningful opportunity to respond to the allegedly new material.

(Continued)
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Citizensassert that AmerGen’sMay 1 RAI responsereveal sthat AmerGen was
not consistent in its use of conservative assumptionsfor the confirmatory analysis,
and because the metal fatigue calculation is*‘ sensitive to the assumptions used by
theanalyst,”” the confirmatory CUF may not be adequately conservative (Citizens
May 27 Response and Motion to Supplement at 6). In particular, Citizens allege
that AmerGen took the nozzle cladding into account in the original analysis, but
that the cladding was ‘‘ neglected’’ in the confirmatory analysis, which allegedly
‘*appears to be the main cause of the decrease in the calculated CUF’ (ibid.).
Had the analysis taken nozzle cladding into account, assert Citizens, ‘‘[i]t is. . .
highly likely that . . . the recalculated CUF, would exceed 1.0"" (ibid.). Citizens
therefore claim that the confirmatory analysis cannot be used to establish that the
original analysisis conservative. Seeid. at 5-7.

But Citizens' May 27 motion failsto satisfy section 2.326(8)(2), becauseit fails
to provide an adequate factual or technical predicate to show that (1) AmerGen’'s
reanalysis was flawed, resulting in a deficiency in AmerGen'’s license renewal
application, or (2) any alleged deficiency is linked to asignificant safety issue.

First, Citizens fail to provide adequate expert support for the proposition
that the asserted shortcomings in AmerGen’s reanalysis — in particular, its
treatment of the nozzle cladding — resulted in adeficiency in AmerGen’slicense
renewa application. In this regard, they effectively ignore the uneguivocal,
and undisputed, representation of AmerGen’s expert that the confirmatory CUF
analysis on the Oyster Creek recirculation nozzle was performed ‘‘in accordance
with the ASME Code, Section |11, Subsection NB-3200 methodology, utilizing
all six components of stress in the analysis’ (Enclosure to AmerGen May 5
Letter, RAl Response at 2). Accord Stevens Affidavit 9 (AmerGen expert attests
that the confirmatory analysis was *‘ performed using ASME Code, Section Ill,
Subsection NB-3200 methodology’’); id. 110 (* ‘ the stainless steel nozzle cladding
was considered absent for the fatigue calculation [in the confirmatory analysis,
as permitted in NB-3122.3 of Section Ill of the ASME Code’’); Enclosure to
AmerGen May 5 Letter, RAl Response at 3 (same).

In the absence of evidence showing that an analytic procedure in the ASME
Code is flawed, or that AmerGen failed to comply with that procedure, we con-
clude that Citizens' attack on AmerGen’s confirmatory analysis is insubstantial

See Citizens' Motion to Strike at 2-4. We agree with AmerGen and the NRC Staff that Citizens
motion is baseless. Specifically, we conclude that, contrary to Citizens' assertion: (1) the pleadings
filed by AmerGen and the NRC Staff fall comfortably within the scope of our May 21 order; and (2)
Citizens received areasonable opportunity to explain the impact of the RAI responses on their motion
to reopen the record and, accordingly, they cannot fairly claim that they will suffer an injusticeif their
motion to strike is denied. See AmerGen'’s June 16 Answer at 3-4, 6-7; NRC Staff’s June 16 Answer
a 1-3.
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and fails to show the existence of a deficiency in the license renewal application
for purposes of reopening the record.?

Citizens also fail to link an aleged inadequacy in the confirmatory analysis
with a significant safety issue. The Second Hopenfeld Declaration assails what
it perceives to be potential inadequacies in the reanaysis (Citizens May 27
Response and Motion to Supplement, Second Declaration of Dr. Joram Hopenfeld
114-6, 8-12 (May 23, 2008) [hereinafter Second Hopenfeld Decl.]). But, for
essentially the reasons discussed supra Part 11.B.1, there is insufficient support
for the proposition that these putative inadequacies would cause a nozzle failure
resulting in safety-significant harm. Because Citizens fail to provide the factual
or technical support required in 10 C.F.R. § 2.326(b) to demonstrate the existence
of a significant safety concern pursuant to 10 C.F.R. §2.326(a)(2), their request
to reopen the record to supplement their newly proffered contention must be
denied.®

Citizens May 27 motion also fails to demonstrate that their newly prof-
fered evidence regarding alleged deficiencies in the confirmatory analysis would
“likely’’ lead to amaterially different result in the Oyster Creek license renewal
proceeding. See 10 C.F.R. §2.326(a)(3). As stated above, the Second Hopenfeld
Declaration failsto provide meaningful factual or technical support for the notion
that the analytic procedures in the ASME Code are flawed, that AmerGen failed
to comply with those procedures, or that the confirmatory CUF (or the original
CUF) for the Oyster Creek recirculation nozzle exceeds the ASME Code limit.
Because the record is essentialy bereft of evidence showing that Citizens' May
27 motion is likely to lead to a materially different result in this license renewal

2 Citizens' bare assertion that the original analysis for the recirculation nozzle is ** non-compliant
with the ASME Code'’’ (Citizens' May 27 Response and Motion to Supplement at 9) is inadequate to
support admission of a contention (10 C.F.R. §2.309(f)(1)(v)), much less to support reopening of the
record. Moreover, because both the original and confirmatory analyses indicate that the recirculation
nozzle meets ASME Code requirements, Citizens bear the burden of making a sufficient showing that
both analyses are inadequate and that their inadequacy raises a significant safety issue. Thisthey have
failed to do.

23 Citizens assert that AmerGen should be required to disclose information ‘‘underlying [the
confirmatory analyses] and any documents that were referenced by the analyses to support the
assumptions made’’ (Citizens' Motion to Strike at 7). Accord Citizens' May 27 Response and Motion
to Supplement at 4. This assertion lacks merit. It iswell established that discovery is not permitted
for the purpose of developing a motion to reopen the record or to assist a petitioner in the framing of
contentions. See Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2),
CL1-98-25, 48 NRC 325, 351 (1998); Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), CL1-85-7, 21 NRC 1104, 1106 (1985); see also Seabrook, ALAB-915, 29 NRC at 432-33.
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proceeding, the motion fails to satisfy section 2.326(a)(3) and, accordingly, it
must be denied.?

In addition to the foregoing shortcomings that are fatal to Citizens' May 27
motion, we observethat before Citizens' motion could have been granted, Citizens
must also have demonstrated both that it is timely (10 C.F.R. §2.326(a)(1)) and
that it satisfies the balancing test in 10 C.F.R. §2.309(c)(1) as required by
section 2.326(d). Citizens May 27 motion fails to address these requirements,
“‘which is reason enough to deny it'’ (AmerGen Energy Co., LLC (Oyster Creek
Nuclear Generating Station), CLI-08-13, 67 NRC 396, 399 (2008). See also
Seabrook, ALAB-915, 29 NRC at 432 (* ‘ the Commission expectsits adjudicatory
boards to enforce [reopening requirements] rigorously — i.e., to reject out-of-
hand reopening motions that do not meet those requirements within their four
corners’’).

Because Citizens have not demonstrated that their May 27 motion satisfies
any, much less all, of the reopening requirements in 10 C.F.R. §2.326, their
motion must be denied.

2. Our denid of Citizens motion to reopen the record does not foreclose
them from pursuing future relief. In this regard, we note that the NRC Staff has
represented that it will review AmerGen’s ‘‘ confirmatory analysis and report the
results of its review in a supplement to the Safety Evaluation Report Related
to the License Renewa of Oyster Creek Generating Station’” (Fair May 27
Affidavit 15). See Calvert Cliffs, CLI-98-25, 48 NRC at 350 (the NRC Staff
is required to ‘‘consider and resolve all safety questions regardless of whether
any hearing takes place’’). To the extent the Staff’s publication of its review of
AmerGen’s confirmatory analysisreveals new, materia information that Citizens
can demonstrate satisfies the stringent reopening requirements in 10 C.F.R.
§2.326, Citizens would be free to file a motion with the Commission to reopen
the record. Alternatively, Citizens would be free to file a request to *‘modify,
suspend, or revoke [AmerGen's] license, or for any other action as may be
proper’’ (10 C.F.R. §2.206(a)). Cf. CLI-08-13, 67 NRC at 400 (‘‘A license
renewa may be set aside (or appropriately conditioned) even after it has been
issued, upon subsequent administrative or judicial review’").

24Dr. Hopenfeld opines that the differences in assumptions between the original and confirmatory
analyses ‘‘are material to the outcome of the fatigue analysis and if accepted by the NRC they
would represent a material change to the Final Safety Evaluation Report’™” (Second Hopenfeld Decl.
15). This statement appears to misconstrue the ‘‘materially different result’’ standard in 10 C.F.R.
§2.326(a)(3). A decision by the NRC Staff to revise the Final Safety Evaluation Report to account
for AmerGen's confirmatory analysis would not, standing alone, be a materially different result that
justifies reopening the record, becauseit would neither change the outcome of this renewal proceeding
nor impose a different licensing condition on AmerGen.

28



But on the present record, Citizensfail to show afactual or technical predicate
adequate to satisfy the demanding requirements in section 2.326 for reopening
the record.?

I11. CONCLUSION

For the foregoing reasons, we: (1) deny Citizens' April 18 motion to reopen
the record and to admit a new contention (supra Part 11.B); (2) deny Citizens
May 27 motion to supplement the basis of their contention (supra Part 11.C); (3)
grant Citizens motion to file their May 6 Reply (supra note 5); and (4) deny
Citizens' motion to strike the May 27 pleadings of AmerGen and the NRC Staff
addressing AmerGen’s RAI response (supra note 21).

Itisso ORDERED.%

THE ATOMIC SAFETY AND
LICENSING BOARD*

E. Roy Hawkens, Chairman
ADMINISTRATIVE JUDGE

Dr. Paul B. Abramson
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 24, 2008

25 Although we do not presume to direct the NRC Staff in the performance of its duties, we
nevertheless observe that it might reasonably be expected that the Staff — in the course of reviewing
the adequacy of AmerGen's confirmatory analysis — would scrutinize the data and information
underlying the analysis, including any documents that were referenced by the analysis to support
the assumptions made. And in light of the concerns raised in this proceeding, it cannot be gainsaid
that the public interest would be served if the Staff’s supplement to the Safety Evaluation Report
reporting itsreview of AmerGen'’ s confirmatory analysis were sufficiently detailed to allay any public
apprehension regarding the ability of the recirculation nozzle to function safely and reliably during the
renewal period. Cf. CLI1-08-13, 67 NRC at 400 (Commission statesit is‘‘ confident that the review of
the metal fatigue issue that the NRC Staff initiated will result in afull consideration of the issue and
appropriate licensing action once all the facts are known and reviewed'’).

26 Copies of this Memorandum and Order were sent this date by Internet e-mail to counsel for: (1)
Citizens; (2) AmerGen; (3) the NRC Staff; and (4) New Jersey.

*Judge Baratta has filed a Dissenting Opinion that immediately follows this Memorandum and
Order.
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Dissent of Judge Baratta

In contrast to the Majority, | find that Citizens have met the stringent burdens
of 10 C.F.R. §2.326 and the mation to reopen should be granted. Citizens have
proffered admissible evidence of new information that raises a significant safety
issue, an issue of grave importance that the Board would have considered in the
now closed Oyster Creek proceeding.

Beforeturningto adiscussion of how Citizenshave met the reopening standards
under 10 C.F.R. §2.326, | wish to comment on a point where | feel the Mgjority
errs. They have concluded without adequate discussion that Citizens' contentionis
acontention of omission, i.e., onethat allegesafailure on the part of the Applicant
to include necessary information in the application, and has therefore been
rendered moot. A thorough reading of Citizens' contention asset forthinboth their
April 18 and May 27 motions reveal sthat, because the contention cannot properly
be answered by AmerGen’'s submission of information, it is not a contention
of omission. Rather, the contention can be more appropriately characterized
as a challenge to the adequacy of the methodology used in the application,
encompassing not only the failure to include the proper information but also the
failure to utilize the correct conservative methodology.! The affidavits provided
by both AmerGen and Citizensreflect two competing views of the adequacy of the
““missing information.”” As these issues are in dispute between the participants,
the Majority is mistaken in claiming that the proffered contention has been
rendered moot. Additionaly, it ispremature at thisjuncture to render an advanced
contention moot where no hearing has been established, no contention has been
admitted, and the scope of the possible contention has not been determined.

A. The Proffered Contention Raised by Citizens Meets the Standards
for Reopening the Oyster Creek Proceeding as Set Forth in
10 C.F.R. §2.326

1. | now turnto the central issue, whether Citizens have satisfied the reopen-
ing standards set forth in 10 C.F.R. §2.326.

Although not necessary to the Majority, given their conclusion that Citizens
motion fails to meet the second and third factors under the reopening standard
in section 2.326(a), | note initially my conclusion that the new contention meets

L1n my view, it would be appropriate for the Board to reframe the contention to promote efficiency
and simplicity. Quoting AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station),
LBP-06-22, 64 NRC 229, 236 n.10 (2006), the ‘‘Board has discretion to reframe contention ‘for
purposes of clarity, succinctness, and amore efficient proceeding.” ** (Andrew Semaszko, CL1-06-16,
63 NRC 708, 720 (2006); Virginia Electric and Power Co. (North Anna Power Station, Units 1 and
2), LBP-84-40A, 20 NRC 1195, 1199 (1984)).
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the standards of 10 C.F.R. §2.326(a)(1) as well as the standard for late-filed
contentions set forth in 10 C.F.R. §2.309(f)(2). As delineated by the Mgjority,
Citizens must demonstrate that their contention has met the stringent standards for
reopening expressed by 10 C.F.R. §2.326. For a newly proffered contention to
be timely, including as in this case, one not previously considered by this Board,
the contention must meet the timeliness standards of section 2.326(a)(1) as well
as 10 C.F.R. §2.309(c).

The Staff argues that Citizens failed to act diligently in filing the new con-
tention, claiming they should have formulated and proffered their contention in
the summer of 2006 following receipt of AmerGen's response to a Staff RAI
concerning the calculation of fatigue usage factors. See NRC Staff's April 28
Answer at 10. The Staff RAI states however that:

Section 4.3.4 of the license renewa application discusses the evaluation of the
effects; of the reactor coolant environment on the fatigue life of components and
piping. Table 4.3.4-1 provides the overall environmental fatigue multipliersfor the
components analyzed. Provide the calculation of the environmental factors for the
RPV inlet and outlet nozzles and the feedwater nozzle. Explain how each parameter
used in the calcul ation was determined.

NRC Request for Additional Information Related to Oyster Creek Generating
Station License Renewal Application (Apr. 29, 2008). Intheir responseto the RAI,
AmerGen states, ‘‘[t]he environmental fatigue calculations for the recirculation
inlet and outlet nozzles and the feedwater nozzle are contained in Structural
Integrity Associates Calculation No. OC-05Q-314, Revision 0, ‘ Environmental
Fatigue Calculations for RPV Locations' (proprietary)’’ (Responseto RAI Dated
March 30, 2006 Related to Oyster Creek License Renewal Applicationat 6 (May 1,
2006) (ADAMS Accession No. ML061240217)). AmerGen goes on to describe
the use of bounding environmental fatigue multipliers used to account for the use
of hydrogen water chemistry. Seeid. at 6-7. Nowhere in that discussion does
AmerGen mention the use of the Green’ s Function methodology or the application
of the methodol ogy to determine the fatigue usage factor for the recirculation line
nozzle. Only in afootnote to the results of the calculation does AmerGen make a
reference to any methodology. There, AmerGen states that the cal culations were
performed using an *‘updated ASME Code fatigue methodology’’ (id. at 8 n.1).
It isdifficult to see how such avague reference or discussion that failsto mention
any specific methodology, let aone the one in question, could, as the Staff seems
to suggest, serve as the event upon which Citizens or any intervenor could have
based a contention such as the one proffered here by Citizens.

It is even more difficult to accept AmerGen’'s argument that the contention
should be based on the 2005 Oyster Creek License Renewal Application (LRA).
In the LRA, AmerGen states that *‘[s]tressed-based fatigue monitoring consists
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of computing a ‘real-time’ stress history for a given component from actual
temperature, pressure, and flow histories via a finite element based Green's
Function approach’ (Oyster Creek License Renewal Application at 4-25 (July 26,
2005)). No detail of how the temperature, pressure, and flow histories are used
is provided or how the Green’s Function method is applied is given in the LRA.
Instead, the LRA simply states that the approach used an *‘appropriate ASME
Code, Section |11 fatigue analysis methodology’’ (ibid.).

It isnot until January 8, 2008, that there is any discussion in the public record
concerning possible problems with the manner in which the Green’s Function
methodology is used. At a public meeting held by the Staff in connection with
the ongoing Entergy Vermont Yankee LRA, the Staff questioned the use of the
simplified Green’ sFunction methodology asappliedtothe Vermont Y ankee LRA.
See Hopenfeld Decl. 14. During the presentations, Entergy’s expert noted that
the same methodology as used to calculate the cumulative usage factors (CUFs)
in the Vermont Yankee LRA was also used in the Oyster Creek LRA (ibid.;
see also Presentation to NRC Staff Regarding Reactor Pressure Vessel Nozzle
Environmental Fatigue Analysesfor License Renewal at 20 (Jan. 8, 2008)).

Itisnot until the memo of April 3, 2008, that CUFsfor Oyster Creek, calculated
using the Green’s Function methodology, are called into question. In the memo
to the Commission, the Staff identifies that the approach used in the Oyster Creek
LRA ispossibly nonconservative. See April 3 Commission Notification.

Shortly thereafter, on April 18, 2008, Citizens filed a motion with the Com-
mission seeking to reopen the record in the Oyster Creek case and to file a new
contention. In their motion, Citizens argued that the Commission should admit
the following new contention:

The predictions of metal fatigue for the recircul ation nozzles at Oyster Creek are not
conservative. A confirmatory analysis using a conservative method is required to
establish whether these nozzles could exceed allowable metal fatigue limits during
any extended period of reactor operation.

Citizens' Motion to Reopen at 12. The proffered contention was filed promptly
upon public availability of the Commission’ s notification, despite the fact that the
document was not placed in the Oyster Creek docket.

Timeliness as measured under the NRC regulations is from the point at which
new information is discovered relevant to the question. See Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), CLI1-90-6, 31 NRC 483
(1990). As the Commission has recognized, although an intervenor may have
less resources and ability than other participants, they share the same burden of
uncovering relevant information that is publicly available. See Duke Power Co.
(CatawbaNuclear Station, Units1 and 2), CL1-83-19, 17 NRC 1041, 1048 (1983).
Here, Citizens have met this obligation by discovering the new information (the
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April 3d memo to the Commission) regarding the possible nonconservative nature
of the CUFs through a diligent search. Since the CUFs were only called into
guestion on April 3d, Citizens' motion, filed within 15 days, must be considered
timely.?

Finaly, even if we wereto accept the arguments of the Staff and AmerGen that
themotionisnot timely, *‘if the problem raised presentsasufficiently grave threat
to public safety, a board should reopen the record to consider it even if it is not
newly discovered and could have been raised in timely fashion’’ (Vermont Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-124, 6
AEC 358, 365 n.10 (1973)).2

2. Relativetosection 2.326(a)(2), the proffered contention raisesasignificant
safety issue that should be heard by this Board. The Magjority errs in finding
Citizens evidence insufficient to raise an issue of safety significance. My
colleagues erroneously conclude:

A movant’s assertion that a new contention presents a significant safety issue must
be supported by affidavits that ‘‘set forth the factual and/or technical bases’ for
the [allegation] (10 C.F.R. §2.326(b)). . . . [T]heir affidavit must provide sufficient
information to support a prima facie showing that (1) a deficiency exists in the
license renewal application, and (2) the deficiency presentsasignificant safety issue.

Magjority at pp. 16-17. They therefore conclude that Citizens' April 18 motion
fails,*whiledisregarding thefact that caselaw does not support their assertion. The
Magjority’s decision erroneously hinges on the evidence presented by Citizensin

2For filing new contentions, Boards have generally established a deadline of 30 days to be timely
after the receipt of new information. See, e.g., Entergy Nuclear Vermont Yankee, LLC (Vermont
Y ankee Nuclear Power Station), LBP-06-14, 63 NRC 568, 574 (2006); Private Fuel Sorage, L.L.C.
(Independent Spent Fuel Storage Installation), LBP-00-28, 52 NRC 226, 231 (2000).

3 Section 2.326 of 10 C.F.R. alowsfor reopening of therecord even if untimely in section 2.326(a)(1)
where it states, ‘‘[hJowever, an exceptionally grave issue may be considered in the discretion of the
presiding officer even if untimely presented.”’

41t is unclear why the Majority has considered the April 18 motion by Citizens and the May 27
supplement to the motion as separate motions to reopen. See Magjority at pp. 16, 25. In an order
dated May 21, 2008, the Board asked the parties to submit affidavits and explanatory pleadings
regarding AmerGen’s letter to the NRC Chairman and the impact it would have on Citizens' motion
to reopen the record. See Licensing Board Order (Directing Parties to Submit Explanatory Pleadings
and Affidavits) at 1-2 (May 21, 2008) (unpublished). In response to this Board's order, Citizens filed
amotion to supplement the basis of their contention, explaining the legal impact the letter had on their
motion to reopen. See Citizens' May 27 Response and Motion to Supplement (May 27, 2008). For
the purposes of this decision, Citizens' motion to supplement the basis of their contention should be
considered an addendum to the April 18 motion.
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support of their contention, namely the declaration of their expert Dr. Hopenfeld,
which cites to the Staff’s findings and AmerGen’s methodology. See Hopenfeld
Decl. What the Mgjority fails to reconcile, while citing to Citizens' lack of
factual support by way of affidavits, is that the Staff’s findings coupled with the
Applicant’s admissions, as critiqued by Dr. Hopenfeld, are sufficient to support
the newly proffered contention.> Although the standard for reopening aproceeding
isstringent and requires strict evidentiary proof, previous Boards have recognized
the difference in situations where the Staff itself presented the new information
upon which the intervenor relies as support for anew contention. Specifically, as
apast Board has stated:

While [detailed affidavits are generally required], we believe that there is no need
for, and no purpose served by, such an affidavit when the evidence presented by the
motion isaletter issued by the staff or the applicant which on itsface raises a serious
safety question. We should not require an intervenor to retain its own expert to attest
to the findings of the staff’s or the applicant’s experts. Those findings, embodied
in aletter, can often stand alone. To be sure, if the seriousness or relevance of the
matter raised by the letter is not apparent, an intervenor would need to reinforce the
letter with an affidavit of the type suggested by the applicant.

Vermont Yankee, ALAB-124, 6 AEC at 364.% Inthis case, Citizenscite astatement
attributed to an NRC spokesperson who stated that if arecirculation nozzle breaks,
‘it could lead to a severe accident, it would be a challenging situation for the
control room operators’ (Citizens' Mation to Reopen at 7-8) (citing Statement of
Todd Bates, NRC Wants Nuclear Plant’ s Water Nozzles Rechecked, Asbury Park

5The Mgjority asserts that Citizens have failed to make a prima facie showing. While | disagree, |
feel that neither the Applicant nor the Staff have provided sufficient evidence of atechnical nature to
contradict the assertions and evidence put forth by Citizens.
6 Although this case was established previous to the regul ation codification in 1986, the Commission
stated in its statement of consideration that:
The present rule is not, except where noted, intended to wipe out NRC case law concerning
motions to reopen. . . . Nevertheless, to avoid confusion, the Commission is specifically
adopting the NRC case law reguirement that affidavits be given by competent individuals with
knowledge of the facts or experts in the disciplines appropriate to the i ssues raised.
51 Fed. Reg. 19,535, 19,537 (1986). | rely on this case only to point out that Citizens need not
present additional affidavits to restate what information the Staff has found self-evident. Indeed, in
this case, Citizens have presented an affidavit of an expert, no different from that of the affidavit of
Staff’s expert, which attests to the safety significance of the new information and its effect on the
outcome of the proceeding. The fact remains that Citizens have presented a declaration of an expert,
as well as citations in the petition, that clearly and reliably demonstrate the existence of a significant
safety issue. The regulations were codified to reflect the Commission’s desire to discourage frivolous
motions for reopening put forth by petitioners without any affidavits or factual support, not to prevent
reopening in acase where competent evidence has been put forth by motion and affidavit, representing
asignificant safety issue that would have been considered in the previous proceeding.
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Press, April 7, 2008). In disregarding the import of that statement, my colleagues
state that:

[t]he salient inquiry is not whether breakage of a recirculation nozzle could lead
to a severe accident. It is, instead, whether Citizens have adequately shown, with
the evidence required by 10 C.F.R. §2.326(b), that the alleged errorsin analysis of
the CUF for the Oyster Creek recirculation nozzle are linked to a significant safety
issueincident to those alleged errors. The answer to the latter inquiry is‘‘no.”

Majority at p. 19. | find the Majority’s statement totally unpersuasive for several
reasons. First, in a report to Congress in 1995, the NRC was required to
identify information on abnormal occurrences which the Commission determined
to be ‘‘significant from the standpoint of public health and safety’’ (60 Fed.
Reg. 35,566, 35,567 (July 10, 1995)). The NRC reported that ‘‘[t]he accident
scenarios of primary concern are the main steam line break and the recirculation
line break, which are normally referred to as loss-of-coolant accidents” (ibid.
(emphasis supplied)). Are my colleagues now questioning the safety significance
of arecirculation line break? Secondly, the studies performed by the Staff of
metal fatigue acknowledge that a component that has a CUF greater than 1.0 is
of concern. Even Mr. Fair, the Staff’s expert, clearly understood that an obvious
conseguence of fatigue failure of the nozzle is aloss-of-coolant accident since he
addresses it in his affidavit. See Fair April 28 Affidavit.

The Magjority’s view that Citizens have not met the standards for reopening is
extreme and based on a far too narrow reading of the record before us. Citizens
have raised technical concernsproffered by an expert about an analysisof the CUF
for the Oyster Creek recirculation nozzle that islinked to a significant safety issue
that will result from those alleged errors. The whole basis for the time-limited
aging analysis (‘“TLAA’’) required for license renewa is the analysis of the
structures, systems, and components (‘' SSCs'’) deemed safety critical to see if
they can perform their function throughout the period of extended operation. If
offering evidence that this analysis is flawed is insufficient to warrant further
investigation, then what is?

Asmy colleagues correctly note, case law establishes that a petitioner seeking
to reopen the record does not show the existence of a significant safety issue
by showing merely that a plant component ‘‘perform[s] safety functions and
thus ha[s] safety significance’’ (Seabrook Sation, CLI-90-6, 31 NRC at 487).
However, Citizens have presented ‘‘relevant, material, and reliable’’ evidence,
asrequired by 10 C.F.R. §2.337(a), of a significant safety issue by means of an
expert affidavit, Staff reports, and statements by the Commission and the NRC.

Additionally, unlike my colleagues | do not find convincing the statements of
NRC expert John Fair, attesting that a nonconservative CUF for the recirculation
nozzle will likely not cause safety-significant harm. Mr. Fair’s statement is based
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in part on the ‘*‘NRC Office of Nuclear Regulatory Research’’ (‘**‘RES'’) risk
study indicating that a fatigue failure of piping is not a significant contributor to
the core-melt frequency. See SECY-95-245 (Completion of the Fatigue Action
Plan) (Sept. 25, 1995). Core damage frequency (‘' CDF'’)” was the measure used
to assess the safety significance of the concern. The RES risk study result is
due to contributing reasons in the risk assessment including the fact that, while
fatigue cracks may occur if the CUF exceeds 1.0, the cracks may not propagate
through the pressure boundary and lead to leakage or failure of the component
and, even if failure of the component did occur, safety systems, such as the
emergency core cooling system (‘‘ECCS’’), could mitigate the consequences.
The Staff did not recommend further action to address environmental fatigue at
operating plants because the risk study indicated that the environmental fatigue
issue was not a significant safety concern. However, as noted by Mr. Fair,
**SECY-95-245 indicated that the Staff would consider the need to evaluate
a sample of components with high fatigue usage for any proposed period of
extended operation’’ (Fair April 28 Affidavit 16).

Mr. Fair recounts that the Staff developed GSI-190, ‘* ‘Fatigue Evaluation
of Metal Components for 60-year Plant Life,” in order to assess the issue of
the fatigue life of components in reactor water environments for the license
renewal period of extended operation’’ (id. 7). In amemorandum to W. Travers
from A. Thadani, ‘‘Closeout of Generic Safety Issue 190, ‘Fatigue of Metal
Components for 60-Year Plant Life, December 26, 1999 (ADAMS Accession
No. ML031480383),”" it was recommended that applicants* ‘ address the effects of
the environment on the fatigue life of components as aging management programs
for license renewal because of the potential for an increased frequency of pipe
lesks as plants continue to operate’’ (ibid.).

| believe thisis precisely what Citizens are seeking to litigate, namely that the
CUF be conservatively estimated using an accepted method, and that, if found
to be questionable, then the appropriate aging management plan be appropriately
modified consistent with the regulations.

Unfortunately, my colleagues and the Staff do not appear to agree. Rather, they
give insufficient consideration to one of the fundamenta principles underlying
nuclear safety when they accept the notion that if afatigue crack were to develop
intherecirculation line nozzle and result in asmall break |oss of coolant accident,
then the likelihood of core damage is small since the emergency core cooling
system could easily cool the core and prevent core damage. To the contrary,
the conclusion that fatigue cracking of the recirculation nozzle is not a safety
significant event isa grave error.

7SECY-95-245 used the term core-melt frequency, which is the same as core damage frequency
(CDF). CDF is the frequency of the combinations of initiating events, hardware failures, and human
errors leading to the core becoming uncovered with reflooding of the core not imminent.

36



Such aconclusion is not consistent with abasic tenet of nuclear safety, defense
in depth.® As an attachment to SECY -98-144° states, * most of NRC'’ sregulations
were devel oped without the benefit of quantitative estimatesof risk. Theperceived
benefits of the deterministic and prescriptive regulatory requirements were based
mostly on experience, testing programs and expert judgment, considering factors
such as engineering margins and the principle of defense-in-depth’” (SECY -98-
144 (Staff Requirements — White Paper on Risk-Informed and Performance-
Based Regulation) (Mar. 1, 1999) (emphasissupplied)). The paper notes, however,
that the PRA policy statement requires that the use of PRA be done ‘‘in a manner
that complements the NRC's deterministic approach and supports the NRC's
traditional defense-in-depth philosophy’’ (ibid. (emphasis supplied)). It further
states that, ‘* [t]he concept of defense-in-depth has always been and will continue
to be a fundamental tenet of regulatory practice in the nuclear field, particularly
regarding nuclear facilities” (id. 16). The paper concludes that:

[s]tated succinctly, arisk-informed, performance-based regulation is an approach in
which risk insights, engineering analysis and judgment including the principle of
defense-in-depth and the incorporation of safety margins, and performance history
areused, to (1) focus attention on the most important activities, (2)establish objective
criteriafor evaluating performance, (3) devel op measurable or calcul able parameters
for monitoring system and licensee performance, (4) provideflexibility to determine
how to meet the established performance criteriain away that will encourage and
reward improved outcomes, and (5) focus on the results as the primary basis for
regulatory decision-making.

[bid.

| am concerned that the position taken by my colleagues and the Staff on
Citizens' motion is not consistent with NRC policy and in particular with the
concept of defense-in-depth. Defense-in-depth requires the use of multiple layers
to ensure safety. In its most general form, defense-in-depth has three layers or
levels. Thefirst is prevention achieved in part through the use of high reliability

8SECY 98-144 defines defense in depth as:
an element of the NRC's Safety Philosophy that employs successive compensatory measures
to prevent accidents or mitigate damage if a mafunction, accident, or naturally caused event
occurs a a nuclear facility. The defense-in-depth philosophy ensures that safety will not be
wholly dependent on any single element of the design, construction, maintenance, or operation
of anuclear facility. The net effect of incorporating defense-in-depth into design, construction,
maintenance, and operation is that the facility or system in question tends to be more tolerant
of failures and external challenges.
SECY-98-144 (Staff Requirements — White Paper on Risk-Informed and Performance-Based Regu-
lation) (Mar. 1, 1999) (emphasis supplied).
9 SECY-98-144 promulgates an enclosure that is the basis for a white paper that defines the terms
and Commission expectations for risk-informed and performance-based regulation.
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components and the use of safety margins. The second level is protection through
the use of protection systems to detect abnormal conditions. The third level,
mitigation, relies on the use of engineered safety systems such as the ECCS.

The Staff assessment ignores the first level and relies on the second and third
level thus defeating the whole concept of defense-in-depth. | cannot agree and
consider that if the concept of Risk-Informed, Performance-Based regulation isto
have any meaning, then al of its components, including defense-in-depth, must
be considered.

From this | conclude that, without a clear understanding of what the CUF
is for the recirculation nozzle, one cannot meet the first level of defense-in-
depth and that relying on the ECCS to ensure safety introduces an unacceptable
nonconservatism that is inconsistent with established Commission policy and
nuclear safety regulation.

Finaly, | find the Mg ority employsaconclusory analysisin analyzing whether
under 10 C.F.R. §2.326(a)(3) the motion demonstrated that a materially differ-
ent result would occur. As explained by the Commission in the statement of
considerations for 10 C.F.R. §2.326(a)(3):

The actual inquiry to be performed falls between the two standards. The **would’’
standard may be read to imply that an ultimate conclusion must be reached before
al evidence is considered. The ‘‘might’’ standard implies that reopening could
be ordered even where a board is uncertain whether or not the new evidence is
important. The inquiry should be, and has been, the likelihood that a different result
will be reached if the information is considered.

51 Fed. Reg. 19,535-01, 19,537 (May 30, 1986). The Mgjority basesitsconclusion
that the outcome would likely not be materially different if the new information
were considered by comparing the *‘evidence’’ submitted by Citizens and both
AmerGen and the NRC Staff.’° See Mgjority at p. 23. This leads the Mgjority to
conclude that the evidence by AmerGen and the Staff *‘fortifies our conclusion
that, on this record, a materially different result is not likely’’ (id. at p. 25). The
Magjority does not explain how or why this would be so, and fails to take into
account the full basis of Citizens' contention in reaching its conclusion.

In that regard, my colleagues appear to want a complete finite element analysis
of the nozzle by Citizens that would show the CUF is greater than 1 for the 60

10t js clear that neither we nor a licensing board may base a decision on factual material which
has not been introduced into evidence. Thisruleisboth traditional and just. It would have been unfair
to the parties on the opposite side of the case for the Licensing Board to have given probative weight
to extra-record material because that would have deprived them of an opportunity to impeach it by
cross-examination or to rebut it with other evidence. For the same reason, we may not rely on it.”’
Tennessee Valley Authority (Hartsville Nuclear Plant, Units 1A, 2A, 1B, and 2B), ALAB-463, 7 NRC
341, 352 (1978) (internal citations omitted).
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year life. While highly desirable, it isimpossible for Citizens at this point in the
proceeding to perform an analysis to determine the CUF since it would require
access to proprietary information that at this stage of the proceeding they are not
now entitled to. Citizens did in fact request a copy of the AmerGen analysis but
AmerGen declined to provide it since discovery is not permitted in the present
circumstances. See Citizens' May 27 Response and Motion to Supplement at 3
n.1. As aconsequence, Citizens must base their motion on what is available in
the public record, which they have done. To require more of an intervenor would
make it virtually impossible to ever reopen a proceeding no matter how safety
significant an issue raised in a contention might be and turn 10 C.F.R. §2.326 into
an academic exercise. A situation that | am sure my colleagues would not support.
Citizens have used the publicly available information to call into question the
reanalysis performed by AmerGen. In their pleading, Citizens point out that *‘to
be certain that an analysis is conservative, the analyst should ensure that each
assumption going into the analysisisjustified by the actual conditions’ (Second
Hopenfeld Decl. 14). Citizens show that ‘‘in the original analysis, the nozzle
cladding was taken into account . . . while in the reanalysis it was neglected’’
(ibid.). From atechnical standpoint, more analysis would most likely be needed
in order to determine what effect this could have on the calculation of the CUF.

Additional analysis would likely result in a change in the outcome of the
prior proceeding based on Citizens' new evidence for the following reasons. The
cladding is added to the base metal because of its corrosion resistance and it adds
meaterial to the thickness of the nozzle. Thus, it would increase the load carrying
capability of the nozzle. If that were the sole effect, then omitting the cladding,
as was done by AmerGen, would increase the calculated stress increasing the
CUF resulting in a conservative calculation. However, the loads on the nozzle
are caused by abrupt changes in the fluid temperature inside the nozzle. These
changes cause the material sto expand or contract. Sincethe cladding isadifferent
material than the base metal, it has a different coefficient of thermal expansion
and will expand and contract a different amount compared to the base metal. This
adds to the stress in the nozzle, increasing the usage factor. Omitting the cladding
would result in a nonconservative estimate of the CUF. But, without a detailed
analysis both with and without the cladding, one cannot a priori determine the
effect that dominates and thus one does not know necessarily if the new finite
element analysis is conservative or nonconservative. Indeed, since the origina
analysisincluded the cladding, it is not possible to judge whether the new analysis
is more or less conservative than the origina analysis. Citizens rightly point
out that **key assumptions must . . . be carefully justified to prevent the CUF_
analysis[from] becoming an outcome-driven exercise’’ (Citizens May 27 Motion
Response and Motion to Supplement at 7).

| conclude that the new information proffered by Citizens' evidence has
properly raised an issue of serious safety significance that would likely lead
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to a different outcome in the proceeding had it been considered previously,
namely by providing the basis for adding requirements into the license relative
to the AmerGen’s aging management plan, such as periodic inspections of the
recirculation line nozzles for cracks.**

It is unclear how the Mgjority can conclude that the new information raising
a matter of serious safety significance can be of such a nature that it would not
have had a material outcome on the prior proceeding.*? The Commission, in its
final statement in the ECCS rulemaking proceeding explained:

Protection of the public health and safety from radiological effects is a statutory
responsibility of the AEC under the Atomic Energy Act and has aways been
foremost in its Regulatory program. Protection against a highly unlikely loss-of-
coolant accident has long been an essential part of the defense-in-depth concept
used by the nuclear power industry and the AEC to assure the safety of nuclear
power plants.

Rulemaking Hearing: Acceptance Criteria for Emergency Core Cooling Systems
for Light-Water-Cooled Nuclear Power Reactors, CLI-73-39, 6 AEC 1085, 1091
(1973). At the very least, the license renewal should be granted, conditioned on
AmerGen performing an analysis that includes the cladding and demonstrating
that this new analysis produces a CUF that is less than or equal to the analysisin
guestion. Only then can we be sure that the CUF has been bounded.

Lastly, as my colleagues correctly point out ‘* Citizens must also have demon-
strated both that [their motion] istimely (10 C.F.R. §2.326(a)(1)) and that [they
satisfy] the balancing test in 10 C.F.R. §2.309(c)(1) as required by section
2.326(d)’’ (Majority at p. 28). Section 2.309(c)(1) requires the movant to show
that a balancing of the following factors (to the extent they are relevant to the
particular filing) weighsin favor of reopening:

(i) Good cause, if any, for the failureto file on time;
(ii) The nature of the . . . petitioner’s right . . . to be made a party of the
proceeding;

11The nozzle is currently in the AmerGen’s AMP and monitored under it. See Safety Evaluation
Report at 747 (August 2006) (ADAMS Accession No. ML062300330).

121t is sdlf-evident that the addition of a condition on a license to operate would constitute a
“‘materialy different result’” warranting reopening. In Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1 and 2), LBP-82-117B, 16 NRC 2024, 2032 (1982), the Board
found that the record on the new information presented was sparse and that *‘ [h]ad further information
been made available before the close of the hearing, we would have incorporated it into the record.”’
The Board decided to reopen the case to explore the new information presented by Intervenors,
deciding that if the new information were to prove a grave safety threat, then acondition on thelicense
would have to result (ibid.).



(iii) The nature and extent of the . . . petitioner’s property, financia or other
interest in the proceeding;

(iv) The possible effect of any order that may be entered in the proceeding on
the. .. petitioner’sinterest;

(v) The availability of other means whereby the . . . petitioner’ sinterest will be
protected;

(vi) The extent to which the . . . petitioner’s interests will be represented by
existing parties;

(vii) Theextenttowhichthe. .. petitioner’sparticipationwill broaden theissues
or delay the proceeding; and

(viii) The extent to which the . . . petitioner’s participation may reasonably be
expected to assist in devel oping a sound record.

10 C.F.R. §2.309(c)(1). Having aready addressed the timelinessissue associated
with factor (i), see supra pp. 30-33, | turn to the remaining factors.

Since Citizens already are participants in this proceeding, they clearly satisfy
factors (ii), (iii), and (vi). Relativeto item (iv), it is apparent that Citizens' interest
in this proceeding, i.e., in seeing that the LRA for Oyster Creek is granted only if
there is such assurance that the facility would be operated consistent with aging
requirements, would be affected by an order issued relative to the CUF matter.

The underlying concept of licenserenewal isthe need to perform atime-limited
aging analysis (“'TLAA’"). TLAA is performed on every structure, system,
and component (‘*SSC'’) subject to the requirement. That does not, however,
demand that the TLAA must ‘‘demonstrate’’ that the SSCs are all found to be
acceptable throughout the license extension. Rather, it ssimply requires that a
TLAA adequately identify the components that may fail to perform their function
due to aging during the period of extended operation. The analysis enables the
Licensee to develop an aging management plan (‘**AMP’’) which lays out how
those potential problem components will be managed, reviewed, and, if needed,
corrected during the period of extended operation. The methods employed can
range from future testing and monitoring, inspection and analysis, to the extreme
of complete replacement; all of which could aso be required as an outcome of an
adjudicatory proceeding in front of the licensing boards.

In this case, the subject component has come into question because of a high
fatigue usage factor and a questionable analysis. Citizens correctly question
whether the usage factor has been conservatively determined. Thus, we are still
at the stage of performing the TLAA. The outcome will be determined once a
sound, conservative analysis is performed. Thus the impact on the petitioners
interest may simply be the production of an acceptable analysis by AmerGen
that shows the CUF to be less than 1.0 or that the CUF is greater than 1.0. In
the former case, the case would be ripe for summary disposition. In the latter
case, the applicant would then need to submit a modification to the AMP for the
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component that might simply include additional inspections, making it ripe for
summary disposition.

Additionaly, as to factor (vii), given that the existing Oyster Creek license
does not expire until April 2009, and the current plant licensing would remain
in effect pending final outcome of any hearing, see 10 C.F.R. §54.31(c), the
impact of granting the reopening motion and admitting the contention would most
certainly be minimal since a reanalysis and summary disposition motion should
be able to be donein 30 to 60 days. Regarding factor (viii), it is clear that placing
the analysisand its conclusionsin the record will provide amuch improved record
documenting this serious issue.

Finally, regarding factor (v), the protection afforded to the petitioner’s interest
by the increased scrutiny that the CUF analysis would receive as a result of
admission of the new contention cannot be obtained in any other way. In
Houston Lighting & Power Co. (South Texas Project, Units 1 and 2), ALAB-799,
21 NRC 360, 384 n.108 (1985), the Appeal Board cautioned the NRC Staff’s
involvement in a proceeding is not synonymous with protection of Intervenor’s
rights and interests afforded by the hearing process under the balancing test now
incorporated in 10 C.F.R. §2.309. The Appeal Board noted:

In Washington Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167 (1983) . . . we determined that the participation of the
NRC staff in alicensing proceeding was not tantamount to participation by aprivate
intervenor. By analogy, the availability of staff review outside the hearing process
generaly does not constitute adequate protection of a private party’s rights when
considering factor two.

Ibid.

As correctly outlined by the Mgjority, the standards for reopening the record
are indeed demanding. But, 10 C.F.R. 82.326 was enacted with the goal of
maintaining the **finality’’ of the hearing process while still enabling participants
to bring to light new post-hearing information concerning significant safety
situations. Citizens have shown they have met the standards for reopening, in a
timely motion addressing a serious safety issue. To deny Citizens motion and
eliminate their access to the only means that will alow them to confront what
appears to be a significant safety issue would be a grave error.
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In this proceeding regarding the License Renewal Application (‘‘LRA’)
of Entergy Nuclear Operations, Inc. (‘‘Entergy’’ or ‘‘Applicant’’), to renew
the operating license for the Indian Point Energy Center (‘‘IPEC’’ or ‘‘Indian
Point’’), for 20 years beyond the current expiration date of September 9, 2013,
for Unit 2 (**1P2'") and December 12, 2015, for Unit 3 (‘*‘1P3'"), the Licensing
Board — ruling on petitions to intervene filed by seven different petitioners —
concludes that three petitioners have demonstrated standing and proffered at least
one admissible contention and are admitted as parties to the proceeding; that three
petitioners that were not admitted as parties have the option to participate in the
proceeding as interested governmental entities; and that one petitioner failed to
proffer an admissible contention and has been dismissed from the proceeding.

RULES OF PRACTICE: STANDING TO INTERVENE

A petitioner must provide basic information supporting its claim to standing
in order to satisfy the requirements of 10 C.F.R. §2.309(d)(1)(ii)-(iv). This
information must include (1) the nature of the petitioner’s right to be made a



party to the proceeding; (2) the nature and extent of the petitioner’s property,
financial, or other interest in the proceeding; and (3) the possible effect of any
decision or order that may be issued in the proceeding on the petitioner’ s interest.
In addition, the NRC generaly follows judicial concepts of standing, which
require that a petitioner ‘(1) allege a concrete and particularized injury that is
(2) fairly traceable to the challenged action and (3) likely to be redressed by a
favorable decision,”” commonly referred to as ** ‘injury in fact,’ causality, and
redressability.”

RULES OF PRACTICE: STANDING TO INTERVENE
(ORGANIZATIONAL STANDING)

In order for organizationsto demonstrate standing tointervene, they must allege
that the challenged action will cause a cognizable injury to the organization's
interests or to the interests of its members.

RULES OF PRACTICE: STANDING TO INTERVENE
(ORGANIZATIONAL STANDING)

When seeking to intervene as the representative for its members, an organi-
zation must identify a member by name and address, show how that member
would be affected by the licensing action, and demonstrate that the member has
authorized the organization to request a hearing on his or her behalf.

RULES OF PRACTICE: STANDING TO INTERVENE
(PRESUMPTION BASED ON GEOGRAPHIC PROXIMITY)

The NRC appliesaproximity presumption, whereby apetitioner is presumed to
have standing to intervene without the need specifically to plead injury, causation,
and redressability if the petitioner lives within 50 miles of the nuclear power
reactor.

RULES OF PRACTICE: STANDING TO INTERVENE (STATE OR
LOCAL GOVERNMENT ENTITY)

A State or local governmental entity that wishes to be a party in a proceeding
that involves a facility located within its boundaries is automatically deemed to
have standing.



RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

An admissible contention must (1) provide a specific statement of the legal
or factual issue sought to be raised; (2) provide a brief explanation of the basis
for the contention; (3) demonstrate that the issue raised is within the scope of
the proceeding; (4) demonstrate that the issue raised is materia to the findings
the NRC must make to support the action that is involved in the proceeding; (5)
provide a concise statement of the alleged facts or expert opinions, including
referencesto specific sources and documents, that support the petitioner’ s position
and upon which the petitioner intendsto rely at hearing; and (6) provide sufficient
information to show that a genuine dispute exists with regard to a materia issue
of law or fact, including references to specific portions of the application that the
petitioner disputes, or in the case when the application is alleged to be deficient,
the identification of such deficiencies and supporting reasons for this belief.

RULES OF PRACTICE: CONTENTIONS (CHALLENGE OF
COMMISSION RULE)

With limited exceptions not applicablein this case, no rule or regulation of the
Commission is subject to attack in any adjudicatory proceeding.

RULES OF PRACTICE: CONTENTIONS (ADOPTION)

In order for a petitioner to adopt the contention of another petitioner, it must
first demonstrate that it has standing and submit its own admissible contention.
The Board will not alow a petitioner who has not submitted an admissible
contention to adopt the contentions of other petitioners.

LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SCOPE)
NEPA: GENERIC ISSUES

Part 51 of 10 C.F.R. divides environmental issues for license renewa into
generic and site-specific components. The issues that have been dealt with gener-
ically are identified as Category 1 issues. Other issues that require site-specific
analysis, are identified as Category 2 issues. Category 1 issues are not subject to
challenge in arelicensing proceeding because they involve environmental effects
that are essentially similar for al plants and need not be assessed repeatedly on a
site-specific basis.



LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SCOPE)
NEPA: GENERIC ISSUES

Absent a waiver pursuant to 10 C.F.R. §2.335, Category 1 issues cannot be
addressed in alicense renewal proceeding.

LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SCOPE)

Category 2 issues, on the other hand, arenot ‘ * essentially similar’’ for all plants
because they must be reviewed on a site-specific basis; accordingly, challenges
relating to these issues are properly part of alicense renewal proceeding.

LICENSE RENEWAL: SAFETY ISSUES (SCOPE)

Certain safety issuesthat were reviewed for theinitial license have been closely
monitored by NRC inspection during the license term and need not be reviewed
again in the context of alicense renewal application.

RULES OF PRACTICE: CONTENTIONS (CURRENT LICENSING
ISSUES)

The Updated Final Safety Analysis Report (‘'UFSAR™’) is part of the Current
Licensing Basis (‘' CLB’") and must be updated annually. Contentions pertaining
to issues dealing with the current operating license, including the UFSAR, are not
within the scope of license renewal review.

OPERATING LICENSE PROCEEDINGS: GENERAL DESIGN
CRITERIA

The General Design Criteria are not applicable to nuclear power plants with
construction permitsissued prior to May 21, 1971.

LICENSE RENEWAL: SAFETY ISSUES
RULES OF PRACTICE: RENEWAL OF LICENSES (SCOPE)

Aging management programs (‘*AMP’’) for systems, structures, and compo-
nents (**SSC’") identified by 10 C.F.R. §54.4 are within the scope of license
renewal proceedings. For those SSCs subject to aging management review that
are not CLB issues, discussion of proposed inspection and monitoring detail swill
comebeforethisBoard only asthey are needed to demonstrate that the Applicant’s
AMP does or does not achieve the desired goal of providing assurance that the
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intended function of relevant SSCs discussed herein will be maintained for the
license renewal period.

LICENSE RENEWAL: SAFETY ISSUES

RULES OF PRACTICE: RENEWAL OF LICENSES (AGING
MANAGEMENT)

Pursuant to section 54.21(a)(3), each application must contain an Integrated
Plant Assessment (‘‘IPA’") for which specified components will, inter alia,
demonstrate that the effects of aging will be adequately managed so that the
intended function(s) will be maintained consistent with the CLB for the period of
extended operation. A commitment to develop a program does not demonstrate
that the effects of aging will be adequately managed.

NEPA: CONSIDERATION OF ALTERNATIVES

NEPA does not require an applicant to look at every conceivable alternative,
but rather requires only consideration of feasible, nonspeculative, reasonable
aternatives. The reasonable alternatives for license renewal proceedings are
limited to discrete electric generation sources that are feasible technically and
available commercially. Section 8.2 of the Generic Environmental Impact State-
ment (‘'GEIS’) addresses the need to consider energy conservation for the
‘‘no-action’’ aternative.

NEPA: CONSIDERATION OF ALTERNATIVES

The reasonable alternatives to be considered in the Environmental Report for
license renewal proceedings are limited to discrete electric generation sources
that are feasible technically and available commercially. Thereis no requirement
for an applicant to analyze in detail options that are not discrete, feasible sources
of base-load energy.

NEPA: CONSIDERATION OF ALTERNATIVES

Neither the NRC nor the applicant has the mission or authority to implement a
general societal interest in energy efficiency. An applicant’s decision to exclude
renewable energy options from its alternatives analysis is reasonable because
these sources are not always available and, with the current technology, cannot
meet the goals of the LRA.
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LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SAMA)

Whether a SAMA must be analyzed in an ER hinges on whether it could
potentially be cost-beneficial. Therefore, apetitioner must, at aminimum, address
the approximate relative cost and benefit of the SAMA because without any
notion of cost, it is difficult to assess whether a SAMA may be cost-beneficial
and thus warrant serious consideration.

LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SAMA)

While the seismic SAMA methodology is outlined in the ER, a petitioner may
assumethat, becauseit cannot check all analysis details, the analysisisincomplete
or incorrect. This is mere speculation and such speculation is insufficient to
support the admissibility of this contention.

LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SAMA)

A petitioner is not required to redo SAMA analysesin order to raise amaterial
issue. Where a petitioner alleges that the SAMA was done, but that the analysis
was significantly flawed due to the use of inaccurate factual assumptions, it may
be used to support a contention.

LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SCOPE)
NEPA: GENERIC ISSUES

Pursuant to 10 C.F.R. Part 51, Subpart A, Appendix B, Table B-1 (‘' Table
B-1'"), the impact on offsite land use during the license renewal term cannot be
assessed generically and, accordingly, it is a Category 2 environmental issue that
is within the scope of this proceeding. In conducting its analysis of the impact of
the license renewal on land use, an applicant should consider the impact on real
estate values that would be caused by license renewal or nonrenewal.

LICENSE RENEWAL: SCOPE

The adeguacy of the UFSAR and compliance with the CLB are outside the
scope of license renewal proceedings. The proper vehicle to challenge the
adequacy of the UFSAR would be a section 2.206 petition, not a challenge to the
license renewal.



RULES OF PRACTICE: CONTENTIONS (CHALLENGE OF
COMMISSION RULE)

Any challenge, explicit or implicit, to adecision by the NRC Staff to grant an
exemption from a 1-hour barrier to a 24/30-minute barrier isadirect challengeto
the CLB and unrelated to the effects of plant aging and the LRA. Accordingly, it
is beyond the scope of alicense renewal proceeding.

LICENSE RENEWAL: SCOPE
RULES OF PRACTICE: PETITION FOR RULEMAKING

Part 54 does not require a comprehensive preapplication baseline inspection.
If a petitioner believes the current NRC regulations are inadequate, the venue for
raising such a concern is a section 2.802 petition to ingtitute a rulemaking action.

LICENSE RENEWAL: SAFETY ISSUES (SCOPE)

It is the burden of an applicant to show that the concrete in the containment
structures will maintain its integrity during the extended period of operations,
and, if this cannot be done, to develop an AMP that ensures that any indication of
degradation is detected and remediated.

LICENSE RENEWAL: SAFETY ISSUES (SCOPE)

Whether an AMP is necessary to manage the cumulative effects of embrittle-
ment of the reactor pressure vessels and associated internals is within the scope
of this proceeding.

LICENSE RENEWAL: SAFETY ISSUES (SCOPE)

In evaluating metal fatigue, a component’s cumulative usage factor (‘** CUF'")
is the fundamental parameter used to determine whether it will likely develop
cracks during the license renewal period and, as a result, be subject to an AMP
in accordance with 10 C.F.R. §54.21(c)(1)(iii). As the threshold parameter of
the time-limited aging analysis (" TLAA’’) for metal fatigue, an applicant must
complete the analysis of the CUFs for the license renewal period and include the
results in the LRA. An applicant’s commitment to repair or replace the affected
locations before exceeding a CUF of 1.0 does not meet the ‘‘demonstration’’
requirement of the regulations. While the implementation of the AMP can
anticipate future actions as implied by this statement, the actual plan must be
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sufficient to demonstrate the specific aging management actions that will take
place in the future, and not just that the AMP will be developed in the future.

NEPA: SCOPE

The Commission ruled that NEPA imposes no legal duty on the NRC to
consider intentional malevolent acts . . . on a case-by-case basis in conjunction
with commercial power reactor license renewal applications.

NEPA: ENVIRONMENT IMPACT STATEMENT
RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

Contentions relating to the conclusions that the NRC Staff reachesin its NEPA
analysiswith regard to the environmental impacts from these radiol ogical releases
to groundwater must await future publication of its SEIS.

LICENSE RENEWAL: SCOPE

There is no need for areview of emergency planning issues in the context of
license renewal.

LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SCOPE)
NEPA: ENVIRONMENTAL REPORT

Section 51.53(c)(3)(ii)(B) requires an applicant to provide in its ER a site-
specific analysis of entrainment, impingement, and heat shock/thermal discharge
impacts from its once-through cooling systems. An applicant may meet its
obligations by doing one of following: (1) provide a copy of current CWA
§316(b) determination; (2) provide a section 316(a) variance or equivalent State
permit and supporting documentation; or (3) assess the impact of proposed action
on fish and shdllfish resources resulting from heat shock, impingement, and
entrainment.

LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SCOPE)
NEPA: GENERIC ISSUES

Spent fuel pool fires are Category 1 environmental issues and, therefore, are
addressed generically inthe GEIS for license renewals. A petition for rulemaking
that addresses issues related to spent fuel pool fires would be a more appropriate
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venue to seek relief for resolving generic concerns about spent fuel fires than a
site-specific contention in an adjudication.

NEPA: CONSIDERATION OF ALTERNATIVES
RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

Presentation of an alternative analysisis, without more, insufficient to support
a contention alleging that the original analysis failed to meet applicable require-
ments.

LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SCOPE)
NEPA: ENVIRONMENTAL REPORT

An applicant is required to address new and significant information for either
Category 1 or Category 2 issuesinits ER for an LRA.

LICENSE RENEWAL: ENVIRONMENTAL ISSUES (SCOPE)
NEPA: ENVIRONMENTAL JUSTICE

NEPA, which mandates a hard look at the environmental impact of proposed
federal actions, isthe only legal grounds for an admissible contention relating to
Environmental Justice (**EJ’) matters. Under NEPA, the purpose of an EJreview
isto insure that the Commission considers and publicly discloses environmental
factors peculiar to minority or low-income populations that may cause them to
suffer harm disproportionate to that suffered by the general population. The goals
of NEPA are to inform federal agencies and the public about the environmental
effects of proposed projects.

NEPA: CONSIDERATION OF ALTERNATIVES

An applicant in its ER need only consider the range of alternatives that are
capable of achieving the goa of the proposed action. The reasonable alternatives
for license renewal proceedings are limited to discrete electric generation sources
that are technically feasible and commercially available. Energy conservation,
including the demand-side options, are not discrete electric generation sources.
NEPA's ‘“‘rule of reason’’ does not demand an analysis of energy efficiency,
because, inter alia, conservation measures are beyond the ability of an applicant
to implement, and are therefore outside the scope required by a NEPA review of
reasonable alternatives.
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RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

General allegations covering the overall adequacy of SSCs, with no mention
of potential errors or deficiencies in an applicant’s LRA do not support the
admissibility of a contention.

NEPA: CONSIDERATION OF ALTERNATIVES

An ER prepared for a license renewa pursuant to 10 C.F.R. §51.53(c) need
not discuss the economic or technical benefits and costs of the proposed action
or aternatives except as they are either essential for determining whether an
alternative should be included or relevant to mitigation.
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MEMORANDUM AND ORDER
(Ruling on Petitionsto I ntervene and Requests for Hearing)

[. INTRODUCTION

Pending before the Board are Requests for Hearing and Petitions to Intervene
filed by seven Petitionersin response to aNotice of Opportunity for Hearing issued
on October 1, 2007, concerning an application by Entergy Nuclear Operations,
Inc. ("‘Entergy’’ or ‘‘Applicant’’) to renew its operating license for the Indian
Point Energy Center (**IPEC’” or *‘Indian Point’"), for 20 years beyond the current
expiration date of September 9, 2013, for Unit 2 (*'IP2"") and December 12,
2015, for Unit 3 (**IP3'").2 Petitions are pending that were filed by the State of
New York (‘‘NYS'"),? the State of Connecticut (‘* Connecticut’’),* Riverkeeper,
Inc. (*'Riverkeeper’”),> Hudson River Sloop Clearwater (‘' Clearwater’’),® the
Town of Cortlandt, New York (‘*Cortlandt’’),” Connecticut Residents Opposed
to Relicensing Indian Point (‘** CRORIP "),8 and Westchester County, New Y ork

LEntergy Nuclear Operations, Inc., Indian Point Nuclear Generating Unit Nos. 2 and 3; Notice of
Opportunity for Hearing Regarding Renewal of Facility Operating License Nos. DPR-26 and DPR-64
for an Additional 20-Y ear Period: Extension of Time for Filing of Requests for Hearing or Petitions
for Leave to Intervene in the License Renewal Proceeding, 72 Fed. Reg. 55,834 (Oct. 1, 2007). This
notice extended the deadline listed in the original notice, Entergy Nuclear Operations, Inc., Indian
Point Nuclear Generating Unit Nos. 2 and 3; Notice of Acceptance for Docketing of the Application
and Notice of Opportunity for Hearing Regarding Renewal of Facility Operating License Nos. DPR-26
and DPR-64 for an Additional 20-Y ear Period, 72 Fed. Reg. 42,134 (Aug. 1, 2007), for the filing of
requests for hearing or petitions for leave to intervene in the proceeding from October 1, 2007, to
November 30, 2007.

2Indian Point is located in Buchanan, New York, on the Hudson River, approximately 35 miles
north of New Y ork City.

3New York State Notice of Intention to Participate and Petition to Intervene (Nov. 30, 2007)
[hereinafter NY S Petition].

4 Petition for Leave to Intervene, Request for Hearing and Contentions of Richard Blumenthal,
Attorney Genera of Connecticut, for the License Renewa Proceeding for Indian Point Nuclear
Generating Unit Nos. 2 and 3, DPR-26 and DPR 64 (Nov. 30, 2007) [hereinafter Connecticut
Petition].

5 Riverkeeper, Inc.’s Request for Hearing and Petition to Intervene in the License Renewal Proceed-
ing for the Indian Point Nuclear Power Plant (Nov. 30, 2007) [hereinafter Riverkeeper Petition].

6Hudson River Sloop Clearwater Inc’s Petition to Intervene and Request for Hearing (Dec. 10,
2007) [hereinafter Clearwater Petition].

“Town of Cortlandt Request for Hearing and Petition to Intervene (Nov. 29, 2008) [hereinafter
Cortlandt Petition].

8 Connecticut Residents Opposed to Relicensing of Indian Point and Its Designated Representative's
Petition to Intervene and Request for Hearing (Dec. 11, 2007) [hereinafter CRORIP Petition].
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(‘*Westchester'").° In addition, five petitioners who sought to be admitted have
been dismissed from the proceeding.*® Entergy and the NRC Staff filed Answers
addressing these Petitions.* Each Petitioner filed a Reply.?

9Westchester County’s Natice of Intention to Participate and Petition to Intervene (Dec. 7, 2007)
[hereinafter Westchester Petition].

10 petitions to Intervene were filed by the Village of Buchanan, New York, the City of New
York, the New York Affordable Reliable Electricity Alliance, and Friends United for Sustainable
Energy (‘‘FUSE’’). Those organizations were dismissed early on in this proceeding. Licensing
Board Order (Denying the Village of Buchanan's Hearing Request and Petition to Intervene (Dec. 5,
2007) (unpublished); Licensing Board Order (Denying the City of New Y ork’s Petition for Leave to
Intervene) (Dec. 12, 2007) (unpublished); Licensing Board Order (Denying the New Y ork Affordable
Reliable Electricity Alliance’s Petition to Intervene) (Dec. 12, 2007) (unpublished); Licensing Board
Order (Granting the NRC Staff’s Motion to Strike FUSE' s Superceding Request for Hearing) (Feb. 1,
2008) (unpublished). In addition, a Petition to Intervene was submitted by Westchester Citizen’s
Awareness Network, Rockland County Conservation Association, Public Health and Sustainable
Energy, the Sierra Club — Atlantic Chapter and Richard Brodsky (collectively ‘*WestCAN’’) on
December 10, 2007. We dismiss WestCAN from this proceeding in an Order that accompanies this
Memorandum. Licensing Board Order (Striking WestCAN’s Request for Hearing) (July 31, 2008)
(unpublished).

11 Answer of Entergy Nuclear Operations, Inc. Opposing New York State Notice of Intention to
Participate and Petition to Intervene (Jan. 22, 2008) [hereinafter Entergy NY S Answer]; Answer of
Entergy Nuclear Operations, Inc. Opposing Petition for Leave to Intervene, Request for Hearing and
Contentions of Richard Blumenthal, Attorney General of Connecticut (Jan. 22, 2008) [hereinafter
Entergy Connecticut Answer]; Answer of Entergy Nuclear Operations, Inc. Opposing Riverkeeper,
Inc.’s Request for Hearing and Petition to Intervene (Jan. 22, 2008) [hereinafter Entergy Riverkeeper
Answer]; Answer of Entergy Nuclear Operations, Inc. Opposing Hudson River Sloop Clearwater
Inc’s Petition to Intervene and Request for Hearing (Jan. 22, 2008) [hereinafter Entergy Clearwater
Answer]; Answer of Entergy Nuclear Operations, Inc. Opposing Town of Cortlandt Request for
Hearing and Petition to Intervene (Jan. 22, 2008) [hereinafter Entergy Cortlandt Answer]; Answer of
Entergy Nuclear Operations, Inc. Opposing Request for Hearing, Petition to Intervene and Petition for
Waiver of Connecticut Residents Opposed to Relicensing of Indian Point (Jan. 22, 2008) [hereinafter
Entergy CRORIP Answer]; Answer of Entergy Nuclear Operations, Inc. Opposing Westchester
County’s Notice of Intention to Participate and Petition to Intervene (Jan. 22, 2008) [hereinafter
Entergy Westchester Answer]. NRC Staff’ s Response to Petitions for Leave to Intervene Filed by (1)
Connecticut Attorney General Richard Blumenthal, (2) Connecticut Residents Opposed to Relicensing
of Indian Point, and Nancy Burton, (3) Hudson River Sloop Clearwater, Inc., (4) the State of New
York, (5) Riverkeeper, Inc., (6) the Town of Cortlandt, and (7) Westchester County at 26 (Jan. 22,
2008) [hereinafter NRC Staff Answer].

2New York State Reply in Support of Petition to Intervene (Feb. 22, 2008) [hereinafter NYS
Reply]; Reply of Richard Blumenthal, Attorney General of Connecticut to Entergy’s and NRC Staff’s
Answers to Hearing Reguest and Petition to Intervene with Respect to Indian Point License Renewal
Proceeding (Feb. 8, 2008) [hereinafter Connecticut Reply]; Riverkeeper, Inc.’s Reply to Entergy’s
and NRC Staff’s Responses to Hearing Request and Petition to Intervene (Feb. 15, 2008) [hereinafter
Riverkeeper Reply]; Hudson River Sloop Clearwater Inc's Reply to Entergy and the [NRC] Responses
to Clearwater Petition to Intervene and Request for Hearing (Feb. 8, 2008) [hereinafter Clearwater

(Continued)
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A petitioner who seeks leave to intervene as a party in an adjudicatory
proceeding must (1) establish standing, and (2) proffer at least one admissible
contention.®® For the reasons discussed below, we grant the Requests for Hearing
and Petitions to Intervene of NYS, Riverkeeper, and Clearwater, because we
conclude that they have each established standing and have proffered at least
one admissible contention. We deny the Requests for Hearing and Petitions
to Intervene of CRORIP, Cortlandt, Connecticut, and Westchester. Although
each has established standing, we conclude that they have failed to proffer an
admissible contention. However, Cortlandt, Westchester, and Connecticut may
participate in the hearing asinterested governmental entities pursuant to 10 C.F.R.
§2.315(c).

Il. STANDING ANALYSIS

A. Standards Governing Standing

A petitioner must provide basic information supporting its claim to standing
in order to satisfy the requirements of 10 C.F.R. §2.309(d)(1)(ii)-(iv). This
information must include (1) the nature of the petitioner’s right to be made a
party to the proceeding; (2) the nature and extent of the petitioner’s property,
financial, or other interest in the proceeding; and (3) the possible effect of any
decision or order that may be issued in the proceeding on the petitioner’ s interest.
In addition, the NRC generally follows judicia concepts of standing,* which
require that a petitioner ‘*(1) allege a concrete and particularized injury that is
(2) fairly traceable to the challenged action and (3) likely to be redressed by a
favorable decision,”” commonly referred to as ** ‘injury in fact,’ causality, and
redressability.’’ 1

Inorder for organizationsto demonstrate standing tointervene, they must allege
that the challenged action will cause a cognizable injury to the organization’s

Reply]; Town of Cortlandt’'s Reply to (1) NRC Staff’s Response to Town of Cortlandt’s Request
for Hearing and Leave to Intervene and (2) Answer of Entergy Nuclear Operations, Inc. Opposing
Town of Cortlandt’s Request for Hearing and Leave to Intervene (Feb. 8, 2008) [hereinafter Cortlandt
Reply]; Connecticut Residents Opposed to Relicensing of Indian Point (CRORIP) and Nancy Burton's
Reply to Answers of NRC Staff and Entergy Nuclear Operations, Inc. Opposing Request for Hearing,
Petition to Intervene and Petition for Waiver (Feb. 8, 2008) [hereinafter CRORIP Reply]; Westchester
County’s Reply (Feb. 8, 2008) [hereinafter Westchester Reply]. The participants in this proceeding
aso filed numerous supplemental briefs pursuant to unpublished Board Orders.

13562 10 C.F.R. §2.309(a).

14 yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195
(1998).

151d. (citing Seel Co. v. Citizens for a Better Environment, 523 U.S. 83, 102-04 (1998); Kelley v.
Selin, 42 F.3d 1501, 1508 (6th Cir. 1995)).
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interests or to the interests of its members.’® When seeking to intervene as the
representative for its members, an organization must identify a member by name
and address, show how that member would be affected by the licensing action,
and demonstrate that the member has authorized the organization to request a
hearing on his or her behalf.1” In addition, the NRC applies a so-called proximity
presumption, whereby a petitioner is presumed to have standing to intervene
without the need specifically to plead injury, causation, and redressability if the
petitioner lives within 50 miles of the nuclear power reactor.'® Meanwhile, a State
or local governmental entity that wishesto be aparty in a proceeding that involves
afacility located within its boundariesis automatically deemed to have standing.®

B. Rulings on Standing

Neither Entergy nor the NRC Staff has challenged the standing of the Petition-
ers whose Requests for Hearing and Petitions to Intervene are currently before
the Board. Each organization seeking to intervene in this proceeding has demon-
strated institutional injury to the organization itself and also demonstrated that it
is authorized to represent memberswho individually have standing. Accordingly,
the Board finds that each Petitioner has demonstrated standing to intervenein this
proceeding.

[Il. CONTENTION ANALYSIS

A. Standards Governing Contention Admissibility

Pursuant to 10 C.F.R. §2.309(f), an admissible contention must (1) provide a
specific statement of the legal or factual issue sought to be raised; (2) provide a
brief explanation of the basis for the contention; (3) demonstrate that the issue
raised iswithin the scope of the proceeding; (4) demonstratethat theissueraisedis
material to the findings the NRC must make to support the action that is involved
in the proceeding; (5) provide a concise statement of the alleged facts or expert
opinions, including references to specific sources and documents, that support

16 Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant, Unit 1), LBP-07-11, 66
NRC 41, 52 (2007).

7.

185ee, eg., Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
LBP-01-6, 53 NRC 138, 146-50 (2001) (applying the presumption in an operating license renewal
proceeding); Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CL1-89-21,
30 NRC 325, 329 (1989) (observing that the presumption applies in proceedings for nuclear power
plant ‘‘ construction permits, operating licenses, or significant amendments thereto’’).

1910 C.F.R. §2.309(d)(2)(i)-(ii).
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the petitioner’s position and upon which the petitioner intends to rely at hearing;
and (6) provide sufficient information to show that a genuine dispute exists with
regard to a material issue of law or fact, including references to specific portions
of the application that the petitioner disputes, or in the case when the application
is aleged to be deficient, the identification of such deficiencies and supporting
reasons for this belief.0

The purpose of the contention ruleisto *‘focus litigation on concrete issues and
result in a clearer and more focused record for decision.’’? The Commission has
stated that it ** should not have to expend resources to support the hearing process
unlessthereis an issue that is appropriate for, and susceptible to, resolution in an
NRC hearing.”’? The Commission has emphasized that the rules on contention
admissibility are ‘‘strict by design.”’# Failure to comply with any of these
requirements is grounds for the dismissal of a contention.?

The application of these requirements has been further developed as summa-
rized below:

1. Brief Explanation of the Basis for the Contention

A ‘‘brief explanation of the basisfor the contention’’ isanecessary prerequisite
of an admissible contention.?s *‘[A] petitioner must provide some sort of minimal
basis indicating the potential validity of the contention.’’?¢ The brief explanation
helps define the scope of a contention — the reach of a contention necessarily
hinges upon itsterms and its stated bases.?”

2010 C.F.R. §2.309(f)(2)(i)-(vi).

2! Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004); see also Vermont
Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 553-54
(1978); Business and Professional People for the Public Interest v. AEC, 502 F.2d 424, 428 (D.C. Cir.
1974); Philadel phia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8
AEC 13, 20 (1974).

2269 Fed. Reg. at 2202.

23 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24,
54 NRC 349, 358 (2001), petition for reconsideration denied, CLI1-02-1, 55 NRC 1 (2002).

2469 Fed. Reg. at 2221; see also Private Fuel Sorage, L.L.C. (Independent Spent Fuel Storage
Installation), CL1-99-10, 49 NRC 318, 325 (1999); Arizona Public Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2, and 3), CL1-91-12, 34 NRC 149, 155-56 (1991).

2510 C.F.R. §2.309(f)(2)(ii).

2 Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the Hearing
Process, 54 Fed. Reg. 33,168, 33,170 (Aug. 11, 1989).

27 see Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station,
Units 1 and 2), CL1-02-28, 56 NRC 373, 379 (2002); see also Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 93, 97 (1988), aff'd sub hom. Massachusetts
v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U.S. 899 (1991).
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2. Within the Scope of the Proceeding

A petitioner must demonstrate that the ‘‘issue raised in the contention is
within the scope of the proceeding,’’ 2 which is defined by the Commission in its
initial hearing notice and order referring the proceeding to the Licensing Board.?®
Any contention that falls outside the specified scope of the proceeding must be
rejected.®

3. Materiality

In order to be admissible, a petitioner must demonstrate that the contention
assertsan issue of law or fact that is** materia to the findings the NRC must make
to support the action that is involved in the proceeding.”” That is, the Petitioner
must demonstrate that the subject matter of the contention would impact the
grant or denial of a pending license application.® ‘*Materiality’’ requires that the
petitioner show why the alleged error or omission is of possible significance to
the result of the proceeding.® This means that there must be some significant link
between the claimed deficiency and either the health and safety of the public, or
the environment.

4. Concise Allegation of Supporting Facts or Expert Opinion

Contentions must be supported by *‘a concise statement of the alleged facts or
expert opinions which support the requestor’ g/petitioner’s position on the issue
. . . together with references to the specific sources and documents on which
[it] intends to rely to support its position.”’** It is the obligation of the petitioner
to present the factual information and expert opinions necessary to support its

2810 C.F.R. §2.309(F)(2)(iii).

2Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790-91
(1985).

30 portland General Electric Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289-90 n.6 (1979).

3110 C.F.R. §2.309(f)(1)(iv).

32 portland Cement Association v. Ruckelshaus, 486 F.2d 375, 394 (D.C. Cir. 1973), cert. denied
sub nom. Portland Cement Association v. Administrator, Environmental Protection Agency, 417 U.S.
921 (1974).

33Yankee Atomic Electric Co. (Yankee Nuclear Power Station), LBP-96-2, 43 NRC 61, 75-76
(1996), rev'd in part on other grounds, CL1-96-7, 43 NRC 235 (1996).

3410 C.F.R. §2.309(f)(1)(v).
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contention adequately.® Failure to do so requires that the contention be re-
jected.®

Determining whether the contention is adequately supported by a concise alle-
gation of the facts or expert opinion is not a hearing on the merits.3” The petitioner
does not have to prove its contention at the admissibility stage.®® The contention
admissibility threshold isless than is required at the summary disposition stage.®
Nevertheless, while a ‘*Board may appropriately view [p]etitioners support for
its contention in alight that is favorable to the [p]etitioner,’’ 4 a petitioner must
provide some support for his contention, either in the form of facts or expert
testimony.

"’Mere ‘notice pleading’ isinsufficient . . .. A petitioner’s issue will be ruled
inadmissible if the petitioner ‘has offered no tangible information, no experts,
no substantive affidavits,” but instead only ‘bare assertions and speculation.’ '’ 4
Further, if apetitioner neglectsto provide the requisite support for its contentions,
the Board should not make assumptions of fact that favor the petitioner, or supply
information that is lacking.*> Any supporting material provided by a petitioner,
including those portions of the material that are not relied upon, is subject to
Board scrutiny.*

Likewise, providing any material or document as the foundation for a con-
tention, without setting forth an explanation of its significance, is inadequate to
support the admission of the contention.*

In short, the information, facts, and expert opinions provided by the petitioner
will be examined by the Board to confirm that the petitioner does indeed supply

35 Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-95-6,
41 NRC 281, 305, vacated in part and remanded on other grounds, CLI-95-10, 42 NRC 1 (1995),
and aff' d in part, CL1-95-12, 42 NRC 111 (1995).

36 Palo Verde, CLI-91-12, 34 NRC at 155.

37 public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16 NRC
1649, 1654 (1982).

38 private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-22, 60 NRC
125, 139 (2004).

39502 10 C.F.R. §2.710(c). “‘[A]t the contention filing stage the factual support necessary to show
that a genuine dispute exists need not be in affidavit or formal evidentiary form and need not be of the
quality necessary to withstand a summary disposition motion.”” 54 Fed. Reg. at 33,171.

40palo Verde, CLI-91-12, 34 NRC at 155.

“Fansteel, Inc. (Muskogee, Oklahoma Site), CL1-03-13, 58 NRC 195, 203 (2003) (citing GPU
Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 208 (2000)).

42 Georgia Tech, LBP-95-6, 41 NRC at 305. See also Duke Cogema Sone & Webster (Savannah
River Mixed Oxide Fuel Fabrication Facility), LBP-01-35, 54 NRC 403, 422 (2001).

43 Yankee Nuclear, LBP-96-2, 43 NRC at 90.

4 See Fanstedl, CL1-03-13, 58 NRC at 204.

63



adequate support for the contention.* But at the contention admissibility stage, all
that is required is that the petitioner provide an expert opinion or ‘‘some alleged
fact, or facts, in support of its position.’’ 4

5. Genuine Dispute Regarding Specific Portions of Application

All contentions must ‘‘ show that a genuine dispute exists'’ with regard to the
license application in question, challenge and identify either specific portions of,
or alleged omissions from, the application, and provide the supporting reasonsfor
each dispute.*” Any contention that fails directly to controvert the application, or
that mistakenly asserts that the application does not address a relevant issue, may
be dismissed.*®

6. Challenges to NRC Regulations

In addition to the requirements set out above, with limited exceptions not
applicablein thiscase, ‘‘no rule or regulation of the Commission. . . issubject to
attack . . . in any adjudicatory proceeding.’’“° By the same token, any contention
that amounts to an attack on applicable statutory requirements or represents a
challenge to the basic structure of the Commission’s regulatory process must be
rejected.® Additionally, the adjudicatory process is not the proper venue for the
evaluation of a petitioner's own view regarding the direction regulatory policy
should take.5!

Applying the above-stated standards, our rulings on the various contentions
areoutlined in Parts VI through XI11 below.

45Vermont Yankee Nuclear Power Corp. (Vermont Y ankee Nuclear Power Station), ALAB-919, 30
NRC 29, 48 (1989), vacated in part on other grounds and remanded, CL1-90-4, 31 NRC 333 (1990).

4654 Fed. Reg. at 33,170. *‘This requirement does not call upon the intervener to make its case
at this stage of the proceeding, but rather to indicate what facts or expert opinions, be it one fact or
opinion or many, of which it isaware at that point in time which provide the basis for its contention.”’
Id.

4710 C.F.R. §2.309(f)(2)(vi).

48 sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), LBP-93-23, 38
NRC 200, 247-48 (1993), review declined, CL1-94-2, 39 NRC 91 (1994).

4910 C.F.R. §2.335(a); see also Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Unit 2), CLI-03-14, 58 NRC 207, 218 (2003).

50pyblic Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-76, 16 NRC
1029, 1035 (1982) (citing Peach Bottom, ALAB-216, 8 AEC at 20-21).

51 peach Bottom, ALAB-216, 8 AEC at 20.



IV. CONTENTION ADOPTION

Several petitioners in this proceeding seek to ‘‘adopt’’ or ‘‘incorporate’’ the
contentions of other petitioners.®? While the regulations allow for a petitioner
to adopt the contentions of another petitioner,* they do not address specifically
whether a petitioner may adopt another petitioner’s contention without demon-
strating that it has standing and submitting at least one admissible contention
of its own. However, the Commission addressed this issue in a prior Indian
Point proceeding.® In that case, the Commission allowed two petitioners, each
of whom had proffered an admissible contention of its own, to adopt the other’s
contentions.®® However, the Commission cautioned that it would not accept incor-
poration by reference of another petitioner’ s issues where the adopting petitioner
had not independently met the requirements for admission as a party by demon-
strating standing and submitting at least one admissible issue of its own.* While
in that case the Commission did not rule on contention adoption by petitioners
who had not offered any admissible contentions, based on the clear statement of
the Commission’s view, we conclude that in order for a petitioner to adopt the
contention of another petitioner, it must first demonstrate that it has standing and
submit its own admissible contention.

The issue of contention adoption was addressed by a Licensing Board in
a more recent decision during a license renewal proceeding for the Vermont
Y ankeefacility.5 Wedo not, however, believe the factsand issuesin that case are
germane to those currently before the Board. In that case, two petitioners, each
of which had submitted an admissible contention, sought to adopt the contentions
of athird petitioner, and of each other.5® The applicant opposed the adoption of
the contentions because it believed that the petitioners should have addressed the
criteria for nontimely contentions in their filings, while the NRC Staff did not
opposethe adoption ** so long as each party demonstrates an independent ability to

52 geeinfra pp. 161-62, 191, 201-03, 206, 214-15, & note 932.
5310 C.F.R. §2.309(f)(3).
If arequestor/petitioner seeksto adopt the contention of another sponsoring requestor/petitioner,
the requestor/petitioner who seeks to adopt the contention must either agree that the sponsoring
requestor/petitioner shall act as the representative with respect to that contention, or jointly
designate with the sponsoring requestor/petitioner arepresentative who shall have the authority
to act for the requestors/petitioners with respect to that contention.
54 Consolidated Edison Co. of New York (Indian Point, Units 1 and 2), CLI-01-19, 54 NRC 109,
132-33 (2001).
%5d. at 131-32.
%61d. at 133.
57 Entergy Nuclear Vermont Yankee, LLC (Vermont Y ankee Nuclear Power Station), LBP-06-20,
64 NRC 131, 206-08 (2006).
581d. at 206.
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litigate any contention for which it becomes the primary sponsor.’’* The Board,
in ruling that the petitioners could adopt the contentions, found unpersuasive the
Commission’s dicta in the earlier Indian Point decision that an adopting party
must demonstrate an independent ability to litigate.5° That Board did not address,
however, the fundamental point relevant here, that a petitioner must demonstrate
standing and present its own admissible contention to adopt the contentions of
other petitioners.

Furthermore, we note that if a petitioner were not required to demonstrate
standing and submit at least one admissible contention (to independently secure
standing asaparty to the proceeding) before being all owed to adopt the contentions
of others, our hearing process would be unworkable. In the immediate proceeding
for instance, all of the millions of citizens living within a 50-mile radius of Indian
Point — who could demonstrate standing by virtue of their proximity to the plant
— would be able to become parties to this proceeding without putting in the time
and effort necessary to submit an admissible contention. If only afew score of such
petitioners sought to adopt contentions, our proceeding would be significantly
impacted. Allowing the admission of numerous, minimally involved partieswould
make conducting a fair and efficient proceeding impossible. Accordingly, the
Board will not allow a petitioner who has not submitted an admissible contention
to adopt the contentions of other petitioners.

V. SCOPE OF NUCLEAR POWER GENERATING FACILITY,
RELICENSING PROCEEDINGS

The scope of proceedings challenging technical issuesin the context of relicens-
ing proceedings for nuclear powered electrical generating facilities is *‘limited
to a review of the plant structures, and components that will require an aging
management review for the period of extended operation and the plant’s systems,
structures, and components that are subject to an evaluation of time-limited
aging analysis.’’ ¢ In addition, review of environmental issues in this proceeding
is limited by 10 C.F.R. §851.71(a) and 51.95(c) to site-specific environmental
impacts.

®d.

801d. at 207-08.

61 F|orida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CL1-00-23,
52 NRC 327, 329 (2000) (citing 10 C.F.R. §854.21(a) and (c), 54.4; Nuclear Power Plant License
Renewal; Revisions, Final Rule, 60 Fed. Reg. 22,461 (May 8, 1995)).
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A. Environmental Review Pursuant to Part 51

Part 51 of 10 C.F.R. divides environmental issues for license renewal into
generic and site-specific components. The issues that have been dealt with
generically are identified as Category 1 issues. Other issues that require site-
specific analysis are identified as Category 2 issues. Category 1 issues are
not subject to chalenge in a relicensing proceeding because they ‘‘involve
environmental effects that are essentially similar for al plants [and] need not
be assessed repeatedly on a site-specific basis.’’ % Absent a waiver pursuant to
10 C.F.R. §2.335, these Category 1 issues cannot be addressed in a license
renewa proceeding.®® Category 2 issues, on the other hand, are not ‘‘essentialy
similar’’ for all plants because they must be reviewed on a site-specific basis;
accordingly, challenges relating to these issues are properly part of a license
renewal proceeding.®*

B. Part 54, Technical Review for Reactor Relicensing

Previoudly, the Commission determined that the safety issues relevant to
reactor relicensing are significantly different from, and defined more narrowly
than, those relevant during the original licensing proceedings that authorize
facility construction and operation. Under that determination, certain safety issues
that were reviewed for the initial license have been closely monitored by NRC
inspection during the license term and need not be reviewed again in the context
of a license renewal application.®® The impacts of other matters, such as metal
fatigue, corrosion, embrittlement, etc., are directly related to the detrimental
results of aging. Part 54 of 10 C.F.R. is designed to provide a thorough review
of these impacts during the relicensing proceeding to ensure that they will be
adequately managed so that the plant can be safely operated during the extended
period of operation. These safety issues are the focus of the NRC Staff’ stechnical
review of the application for license renewal .

The Current Licensing Basis (‘*CLB’’) refers to all of the Commission re-
quirements applicable to alicensed nuclear power facility. More specifically, the
CLB

62 F|orida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CL1-01-17,
54 NRC 3, 11 (2001).

631d. at 12.

641d. at 11.

65Nuclear Power Plant License Renewal, Final Rule, 56 Fed. Reg. 64,943, 64,946 (Dec. 13, 1991);
Turkey Point, CL1-01-17, 54 NRC at 7.

66 See 10 C.F.R. §§54.21, 54.29.

67



includes the plant-specific design basis information documented in the plant’s most
recent Final Safety Analysis Report, and any orders, exemptions, and licensee
commitments that are part of the docket for the plant’s license, i.e., responses
to NRC hulletins, generic letters, and enforcement actions, and other licensee
commitments documented in NRC safety evaluations or licensee event reports.5”

Ongoing NRC oversight programs are the mechanisms through which compliance
with the CLB is monitored and ensured. The CLB need not be reviewed again
and is not subject to attack in alicense renewal proceeding.®

VI. NEW YORK STATE CONTENTIONS
A. NYS1

THE LICENSE RENEWAL APPLICATION (LRA) VIOLATES 10 C.F.R. §54.13
BECAUSE IT IS NEITHER COMPLETE NOR ACCURATE AND THUS, IN
ORDER TO PROTECT THE DUE PROCESS AND 42 U.S.C. §2239 RIGHTS
OF THE INTERVENORS, THE BOARD SHOULD SUSPEND THE HEARING
UNTIL THE APPLICANT FILES AN AMENDED APPLICATION IN COMPLI-
ANCEWITH 10 C.F.R. §54.13.%°

1. Background — NYS-1

NY S-1allegesthat 10 C.F.R. §54.13 requiresthe License Renewal Application
(‘“"LRA’") be complete and accurate in order to meet the ‘‘timely renewa’’
provision of the Administrative Procedure Act,™ and al so assertsthat the Applicant
isusing anincomplete LRA to ** sap the limited resources’ of petitioners because
they will be compelled to file initial contentions and then be required to file a
series of amended contentions to keep up with changes in the LRA.™ According
to NYS, the LRA does not include new and significant earthquake information;
the plants were built using General Design Criteria (‘*GDC'’) that were never
adopted by the NRC; there are no aging management programs (‘‘AMP’’) for
Non-Environmentally-Qualified Low-V oltage Cables, or Non-Environmentally-
Qualified Medium-V oltage Cables or transformers; there is no aging management
program for components with a cumulative usage factor over 1.0; referenced
sources that provide a basis for the LRA are not available to the public; and the

57 Turkey Point, CL1-01-17, 54 NRC at 9.
681d. at 9-10.

69NY S Petition at 36.

701d. at 42 (citing 56 Fed. Reg. at 64,962-63).
1d. at 44.
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Environmental Report (‘‘ER’’) ignores information regarding the increased risk
of terrorist activities, does not consider viable alternativesto renewal, and ignores
the adverse impact on the economy if the license is renewed.”

Entergy responds generally that NY S does not comprehend the requirements
applicable to license renewal applicants under the regulations, or the extent of the
NRC Staff’s review of the LRA.” Entergy also asserts that it is not required to
compile its CLB into a‘*discrete compendium.”’ 7 Entergy dismisses any issues
regarding the design and construction of the facilities, or its compliance with the
GDC, as outside the scope of a license renewal proceeding. Finaly, Entergy
submits that NYS's proposal to suspend the hearing process is essentialy ‘‘an
impermissible and unfounded motion to stay the proceeding’’ that should be
rejected.”™

The NRC Staff responds that NY S-1 improperly challenges the NRC Staff’s
determination to accept the LRA for docketing, which is outside the scope of the
proceeding, impermissibly challenges the Commission’s regulatory process, is a
generalized assertion of what NY S believes the Commission’s policies should
be, and pertains to the CLB, which is outside the scope of this proceeding.”®
Additionally, the NRC Staff avers that an applicant for license renewal is not
required to compile the CLB nor establish its current compliance with the CLB.7”

In its Reply, NYS maintains that 10 C.F.R. §2.309(f)(2)(vi) allows for con-
tentions to be filed based on the ‘*absence of required data.’’”® NY S states that
neither Entergy nor the NRC Staff has addressed the issue of whether deficiencies
in the LRA exist.” Also, Entergy did not dispute that several cases cited in
NYS's Petition hold that when a contention challenging the completeness of the
LRA meets the specificity requirement, it is a valid contention.®’ Furthermore,
NY S suggests that Entergy and the NRC Staff mischaracterize NY S-1 in order
to contest it.8 Finally, NY S clarifies that the contention does not suggest that an
applicant must compile the CLB in a single document, as Entergy and the NRC
Staff suggest, but rather it dealswith the basic issue of whether adiscernable CLB
for Indian Point exists at all.®?

2 Seeid. at 36-38.
73Entergy NY'S Answer at 36.
741d. at 38.

1d. at 39.

7S NRC Staff Answer at 26.
771d. at 28.

BNYSReply at 8.

PId. at 9.

804,

811d, at 10.

824, at 12.
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2. Board Decision — NYS-1

In this broad contention NY S asks a fundamental question, that is, whether
the CLB for the Indian Point facility is ascertainable at this point.2 While this
may not be an unreasonable request for a petitioner seeking to challenge the
relicensing of a nuclear facility,® the Commission made clear in its Part 54
rulemaking that ‘‘[c]ompilation of the CLB is unnecessary to perform alicense
renewal review.'’8 Moreover, while we agree with NY S that the CLB has not
been compiled, and that a systematic review of the LRA is much more difficult
asaresult, we also agree with Entergy and the NRC Steff that the CLB for Indian
Point is, in fact, ascertainable by following the definition provided in 10 C.F.R.
§54.3(a). Furthermore, the CLB — and questions regarding its ascertainability
— are current operation issues which are outside the scope of this proceeding.&

NY S asserts in both its Petition and Reply that it is ‘‘ not asking the Board to
review or even comment upon the Staff’s decision to accept the application.’’ &
Rather, asarticulated by NY S, the contention isfocused on the numerous deficien-
ciesthat NY S believes exist within the LRA.88 NY S states that under 10 C.F.R.

83 Asnoted in Part VV above, supra pp. 67-68, theterm ** current licensing basis,’ or CLB, is defined
in 10 C.F.R. §54.3(a) as:
[T]he set of NRC requirements applicable to a specific plant and a licensee’ s written commit-
ments for ensuring compliance with and operation within applicable NRC requirements and
the plant-specific design basis (including all modifications and additions to such commitments
over the life of the license) that are docketed and in effect. The CLB includes the NRC
regulations contained in 10 CFR parts 2, 19, 20, 21, 26, 30, 40, 50, 51, 52, 54, 55, 70,
72, 73, 100 and appendices thereto; orders; license conditions; exemptions; and technical
specifications. It also includes the plant-specific design-basis information defined in 10 CFR
50.2 asdocumented in the most recent final safety analysisreport (FSAR) ... andthelicensee's
commitments remaining in effect that were made in docketed licensing correspondence such
as licensee responses to NRC bulletins, generic letters, and enforcement actions, as well as
licensee commitments documented in NRC safety evaluations or licensee event reports.
84We find it troubling that in today’s electronic age it is not possible for petitioners to get onto the
NRC's public site or the ADAMS document management system and find the CLB for each plant
clearly laid out in afolder with hyperlinks to each separate document. If the NRC must compile this
information to continually monitor the compliance of afacility with the regulations, then presumably
someone has aready done so. |f the CLB has not been compiled in one easy to access location, how
can the public be assured that the NRC is adequately monitoring the facility? We believe that in the 13
yearssince thelast revisions to the Final Rule on License Renewal technology has advanced to apoint
where it would be possible for the NRC to make this information available to the public. This simple
act would foster alevel of transparency that would be very helpful in the license renewal process.
8560 Fed. Reg. at 22,473.
86 See 10 C.F.R. §54.30(b); 56 Fed. Reg. at 64,951; Turkey Point, CLI-01-17, 54 NRC at 8-9.
87NY S Petition at 308; NY S Reply at 10.
88The Commission has stated that the issue in adjudications is not the adequacy of the NRC
Staff’s review of the application but rather *‘whether the license application raises health and safety
(Continued)
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§2.309(f)(1)(vi) a contention can be admitted if it shows that the ‘‘application
fails to contain information on a relevant matter as required by law’’ and has
proffered contentions which attempt to do so.

The Board finds that NY S-1 must be denied as too broad and that NY S must
deal witheach‘*deficiency’” inthe LRA inaseparate, specific, and well-supported
contention. Whilein this contention NY S has identified several areasin which it
alleges Entergy’s application is deficient, it does not supply supporting facts or
expert testimony in this contention sufficient to raise a genuine issue.®

The Board also will address here one point made by NYS in its Reply. NYS
asserted that Entergy has not acted in a manner that promotes efficiency and
suggests that a better prepared LRA would prevent petitioners from incurring
unnecessary expenses.® In support of its claim NY'S points to a conversation in
which representatives of Entergy told the NRC Staff that it would be amending
the LRA to take the same approach regarding metal fatigue that it took in
previous license renewal proceedings.®® This information directly affects NYS-
26.%2 According to NYS, this means that Entergy had the information needed
for an amendment prior to submitting its LRA, and, as NYS suggests, ‘‘knew
or should have known that its proposed manner of dealing with CUF's for the
Indian Point reactors was not satisfactory.’’® This caused NY S to waste time
and money preparing a contention for an area that Entergy knew would be an
issue that it would attempt to cure with a license amendment. We agree with
NY S that equitable principles would indicate that Entergy should have provided
this information in the origina LRA. Nevertheless, NY S does not point to any
regulation that required Entergy to do so. Entergy’s submission of information
inits LRA that it knew would be changed, is not, in our minds, an appropriate
position for a responsible applicant and litigant to take. But, standing alone, this
is neither an appropriate subject for a contention nor a subject for action by this
Board.

concerns.”’ Curators of the University of Missouri, CLI-95-8, 41 NRC 386, 395-96 (1995). Asthe
Licensing Board in Calvert Cliffs pointed out, thefocus of acaseison *‘ the adequacy of the application
as it has been accepted and docketed for licensing review.”” Baltimore Gas & Electric Co. (Calvert
Cliffs Nuclear Power Plant, Units 1 and 2), LBP-98-26, 48 NRC 232, 242 (1998). Furthermore, the
Commission stated that the ‘‘determination that an application is sufficient for purposes of timely
renewal would not be litigable. Sufficiency is essentially a matter for the staff to determine based on
the required contents of an application established in §854.19, 54.21, 54.22, and 54.23."" 56 Fed.
Reg. at 64,963.

89We note, however, that deficiencies identified in this general contention are addressed later in the
NY S Petition in more directed and specific contentions.

90 5ee NYS Reply at 13-15.

id. at 14.

% Seeinfra Part VI1.Z.3.

BNYSReply at 14-15.
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B. NYS2

THE LICENSE RENEWAL APPLICATION FOR IP2 AND IP3FAILSTO COM-
PLY WITH THE REQUIREMENTS OF 10 C.F.R. §854.21 AND 54.29(a)(1)
AND (2) SINCE INFORMATION FROM SAFETY ANALYSES AND EVALU-
ATIONS PERFORMED AT THE NRC'SREQUEST ARE NOT IDENTIFIED OR
INCLUDED IN THE UFSAR AND THUS IT IS NOT POSSIBLE TO DETER-
MINE WHICH SYSTEMS AND COMPONENTS IMPORTANT FOR SAFETY
REQUIRE AGING MANAGEMENT OR WHAT TYPE OF AGING MANAGE-
MENT THEY REQUIRE.*

1. Background — NYS-2

NY S-2 alleges that the LRA for P2 and 1P3 does not comply with 10 C.F.R.
§854.21, 54.29(a)(1) and (2).% NY S contends that Entergy has performed saf ety
analyses and evauations at the NRC Staff’s request which are not identified
or included in the Updated Safety Analysis Report (‘**UFSAR'’) as required by
10 C.F.R. §50.71(e), making it impossible for petitioners to determine which
systems, structures, and components (**SSC'’) require AMPs.% NY S lists seven
different areas where safety analyses were performed by Entergy in response to
generic letters from the NRC Staff and demonstrates how that information was,
or was not, reflected within the UFSAR.%

Entergy opposes the admission of NY S-2, claiming that any deficienciesin the
UFSARSs for IP2 and 1P3 are issues pertaining to the CLB and thus beyond the
scope of the proceeding.®® Furthermore, Entergy argues that its responses to the
various NRC bulletins and generic letters raised by NY S have been docketed and
are available to the public.®

The NRC Staff opposesthe admission of NY S-2 for the same reason as Entergy
— the UFSAR'’s alleged deficiencies are not subject to review in this license
renewal proceeding asthey are a current issue dealing with the CLB.1® The NRC

94NY S Petition at 48.

%S|d. at 51.

%d.

97See id. at 59-72. These include among other things: a design change to the reactor coolant
pump insulation type to prevent corrosion; evaluations of postulated breaks in piping that result in
drainage of water from the refueling cavity; changesto theinspection program for various single phase
systems; expansion of the inspection program for boric acid corrosion to include 350 mechanical
connections; installation of two separate and diverse reactor coolant system water level monitoring
systems; addition of a control room indicator to monitor residua heat removal flow conditions; and
revising procedures to de-energize two open motor-operated valves. Id.

9% Entergy NY S Answer at 41.

Bd.

10ONRC Staff Answer at 29.
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Staff also concurs with Entergy that the responses to various generic letters and
bulletins are adequately available to the public.%

In its Reply, NYS maintains that neither the NRC Staff nor Entergy has
contested the core allegation of NYS-2 — that *‘neither unit is in compliance
with 10 C.F.R. 50.71(e), nor that some of the non-compliance relates to items for
which aging management programs may be required, nor that the UFSAR is a
part of the CLB ... ." 2 NY S notes that NRC Staff hasimposed severe penalties
on licensees in the past for failing to have an updated UFSAR.2%

2. Board Decision — NYS-2

The UFSAR is part of the CLB* and must be updated annualy.l®> As
discussed above,'% contentions pertaining to issues dealing with the current
operating license, including the UFSAR, are not within the scope of license
renewal review. Accordingly, pursuant to 10 C.F.R. §2.309(f)(1)(iii), NYS-2 is
inadmissible because it is outside the scope of the proceeding.

NY Sand its expert, David Lochbaum, list numerous generic letters sent by the
NRC to Entergy (or the owner of the Indian Point facility at that time), and the
responses thereto,*” and allege that they were not properly incorporated into the
UFSAR in an attempt to show that it is deficient. However, these generic letters
and the responses thereto are docketed, and are available to the public for review
(as NY S has done). Furthermore, these do not speak to the fundamental issue that
the UFSAR is part of the CLB for the plant and is therefore outside the scope of
this proceeding. The proper avenue for challenging the adequacy of the UFSAR
would be to seek an enforcement action under 10 C.F.R. §2.206. NY S has not
demonstrated a deficiency in the UFSAR, nor how any alleged deficiency would
impact the validity of Indian Point’'s AMPs. Accordingly, NY S has not, in this
contention, raised a genuine issue regarding a material matter within the scope of
this proceeding.

1019, at 30.

102NY S Reply at 16.

103d, a 18 (citing Letter from James L. Caldwell, NRC Regional Administrator, to Dennis L.
Koehl, Site Vice President, Point Beach Nuclear Plant, at 2 (Jan. 29, 2007) (ADAMS Accession No.
ML070290711)).

10410 C.F.R. §54.3().

10510 C.F.R. §50.71(€)(4).

106 see supra Part V.B.

107 Declaration of David Lochbaum at 7-12 (Nov. 27, 2007) [hereinafter Lochbaum Declaration].
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C. NYSS3

THE LRA DOES NOT COMPLY WITH THE REQUIREMENT OF 10 C.F.R.
§§54.29(a)(1) AND (2) FOR IP2 AND IP3 BECAUSE IT IS NOT POSSIBLE
TO ASCERTAIN IF ALL RELEVANT EQUIPMENT, COMPONENTS AND
SYSTEMS THAT ARE REQUIRED TO HAVE AGING MANAGEMENT HAVE
BEEN IDENTIFIED OR TO DETERMINE WHETHER THE AGING MANAGE-
MENT REQUIREMENTS FOR LICENSE RENEWAL HAVE BEEN MET 1%

1. Background — NYS-3

NYS-3 aleges that the UFSAR does not comply with the relevant GDC as
required by 10 C.F.R. 854.35. Instead, NY S suggests that Indian Point complies
with design criteria proposed decades ago by a nuclear industry trade group, the
Atomic Industrial Forum (**AlF'"), that were never approved or codified by the
NRC.1® Thus, according to NY'S, the UFSAR may be in compliance with AIF's
proposed design criteria but not the NRC’s actual design criteria. NY' S asserts
that the provisions of the two criteria are substantially different, with the AIF's
being less stringent according to NY S.11°

Entergy opposes the admission of NY S-3 arguing that it is outside the scope
of a license renewal proceeding, does not have the required factual and expert
support, and does not show that there is a genuine dispute on a material issue of
law or fact.'** Entergy contests NYS's claim that the LRA is deficient because
it does not identify the SSCs which are subject to aging management review
(‘““AMR’") under 10 C.F.R. §54.21, and notes specificaly where in the LRA a
description of all of the AMPs, the commitments to make enhancements, and
evaluations of time-limited aging analyses (‘*TLAA’’) can be found.'*? Also,
according to Entergy achallenge to compliance with the GDC is outside the scope
of the proceeding and the NRC's GDC do not apply to IP2 and IP3.113

The NRC Staff states that it opposes the admission of NY S-3 because the
Commission has found that ‘‘meeting the intent of the GDC is accomplished

108NY'S Petition at 72.

199d. at 72-73.

101d. at 74-77.

11 Entergy NY'S Answer at 42.

12d. at 42.

1131d, at 43 n.193. Entergy statesthat the GDC in Appendix A to 10 C.F.R. Part 50 are not applicable
to plants, like Indian Point, with construction permits issued before May 21, 1971. Id. (citing NRR
Office Instruction No. LIC-100, Rev. 100-a, Control of Licensing Bases for Operating Reactors at
2.13 (Mar. 2, 2001) (ADAMS Accession No. ML010660227); Staff Reguirements Memorandum,
SECY-92-223 — Resolution of Deviations Identified During the Systematic Evaluation Program at 1
(Sept. 18, 1992) (ADAMS Accession No. ML003763736) [hereinafter SRM SECY -92-223]).
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through existing regulatory processes . . . . [D]ifferences between proposed and
codified design criteria [are] not a concern for operating plants [and] [w]hether
or not a plant was issued a construction permit based on plant-specific criteria or
final criteria presentsno issue’’ for license renewal proceedings.**4

In its Reply, NYS maintains that Entergy and the NRC Staff do not dispute
that P2 and IP3 were built to comply with the design criteria proposed by AlF,
or that these design criteria are materialy different from the Atomic Energy
Commission’s draft GDC which were in effect when the plants were built.*t5
NY S disputes Entergy’s characterization of the contention as a challenge to the
CLB. Instead, NY S posits that NY S-3 argues the following: given that Entergy
is complying with design criteria that are not actually applicable to 1P2 and 1P3,
Entergy ‘‘isunableto verify that it hasfound all relevant systems and components
for which aging management is required.”’ ¢ Additionally, NY S represents that
the contention does not claim Entergy must comply with the final GDC from
1971, but rather that it must adhere to the draft GDC published in 1967.17 NYS
assertsthat it is the 1967 draft GDC that is binding on plants built prior to 1971.
Finally, NY S notes that the former owners of IP2 and I1P3 asserted in 1980 that
each unit complied with the 1971 final GDC.*8

2. Board Decision — NYS-3

The Commission has stated that the GDC are not applicable to nuclear power
plants with construction permitsissued prior to May 21, 1971.1*° The Commission
added that ‘‘current regulatory processes are sufficient to ensure that plants
continue to be safe and comply with the intent of the GDC. Backfitting the GDC
would provide little or no safety benefit while requiring an extensive commitment
of resources.’’ 120 In making this determination, the Commission put itsimprimatur
on the GDC prepared by AlF and used in building the Indian Point facility. The
initial draft of the GDC has no bearing on the license renewal process or aging
management. The differences between the UFSAR and the GDC are meaningless
in the license renewal process. The UFSAR would control because it is the
latest analysis, and the adequacy of the UFSAR is not part of the license renewal

H4NRC Staff Answer at 32 (citing Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee
Nuclear Power Station), DD-05-2, 62 NRC 389, 396 (2005)).

USNYSReply at 19.

1614, at 20.

U714, at 21.

H8d. at 23.

19NRR Office Instruction No. LIC-100, Rev. 100-a, Control of Licensing Bases for Operating
Reactors at 2.13 (Mar. 2, 2001) (ADAMS Accession No. ML010660227); SRM SECY-92-223 &t 1.

1205RM SECY-92-223 at 1.
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process. As we noted in NY S-2,%* challenges to the adequacy of the UFSAR
must be brought pursuant to 10 C.F.R. §2.206. Thus, the Board finds that this
contention is outside the scope of this proceeding and therefore inadmissible.

D. NYS4

THE ENVIRONMENTAL REPORT FAILS TO COMPLY WITH THE PROVI-
SIONS OF 10 C.F.R. §51.53(c)(1) BECAUSE IT FAILS TO PROVIDE A SEP-
ARATE ““ENVIRONMENTAL REPORT" FOR EACH LICENSE FOR WHICH
AN EXTENSION IS SOUGHT 1%

1. Background — NYS4

NYS-4 aleges that the LRA does not comply with 10 C.F.R. §51.53(c)(1)
because it does not provide a separate ER for each reactor.’® NYS bases the
contention on the representation that 1P2 and IP3 have been treated separately
throughout their existence in that they have their own licenses, technical speci-
fications, FSARs and UFSARSs, amendment applications, enforcement histories,
and, until recently, ownership.?* But for purposes of the LRA, they are treated as
oneentity. According to NY Sthis*‘ severely distortsthe environmental anaysis’
because the energy alternative analysis assumes that any aternative must supply
as much energy as both plants, and NYS suggests that alternative energy can
replace at least one reactor.'® NY S also argues that the evaluation of offsite land-
use impacts in the ER does not look at the impact if only one unit is extended,
thereby distorting the results of that analysis.**

Entergy opposes the admission of NY S-4 because, in its view, the contention
lacks factual or legal foundation, and does not establish a genuine dispute on
a material issue of law or fact.’?” Entergy argues that NY'S misunderstands 10
C.F.R. 851.53(c)(1), and suggests that the regulation merely requires that an ER
be prepared in a document separate from the rest of the LRA.*?8 Entergy asserts
that NY S does not provide NEPA case law supporting its claim, whereas, Entergy
argues, its approach is consistent with NRC practice and precedent.?®

121 5ee discussion supra p. 73.

122 NY S Petition at 77.
123|d.

1244

1254, at 78.

12619, at 79.

127 Entergy NY S Answer at 44.
128/, at 44-45.

12914, at 45-48.
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The NRC Staff states that it opposes the admission of NY S-4 because NY S
does not provide legal support for its interpretation of 10 C.F.R. §51.53(c)(1).1%°
The NRC Staff submits that the ER must only consider the impacts of, and
alternatives to, the *‘proposed action,”” which, in this instance, is the license
renewal of the two units at Indian Point.*3!

In its Reply, NYS supports its interpretation of 10 C.F.R. §51.53(c)(1),
highlighting that the regulation refers to a nuclear power plant in the singular
and calls for the ER to be a *‘ separate document.’’ 132 NY S asserts that Entergy
and the NRC Staff are ignoring the plain language of the regulation along with
the fact that both units have been treated separately since they were built. NYS
points out that neither Entergy nor the NRC Staff has addressed the point of
the contention, which is that, by combining the two units, the ER does not
addressthe alternative of only renewing the license for one unit.*** NY S contends
that Entergy’s assertion regarding NEPA case law is ‘‘both counterfactual and
misplaced in light of NEPA’ sintent.’’ 3 Furthermore, NY S argues that Entergy’s
position is not supported by NRC precedent.13

2. Board Decision — NYS-4

The Board reads 10 C.F.R. §51.53(c)(1) to require each applicant to submit an
ER with its LRA as a separate document — separate from the LRA. Given that
thereisonly asingle LRA for P2 and I1P3, the regulation merely requires Entergy
to submit asingle ER for IP2 and 1P3. The** proposed action’” which the ER must
describe under 10 C.F.R. §51.53(c)(2) is the approval of the LRA in toto and the
granting of alicense renewal to Entergy for 1P2 and IP3 — it is not the approval
of the LRA for a specific unit. This does not, however, mean that the ER is
beyond challenge, and it may have its adequacy challenged by petitioners, which
NY S has done in other contentions.** This contention is inadmissible because it
fails to establish a genuine dispute on a material issue as required by 10 C.F.R.
§2.309(f)(1)(vi).

10 NRC Staff Answer at 33.

1811d, at 33-34.

12NY S Reply at 24.

13319, at 26.

1341d, at 27.

13514, at 28-29.

136 5ee, e.g., NYS-9 through NYS-17 and NY S-29.
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E. NYS5

THE AGING MANAGEMENT PLAN CONTAINED IN THE LICENSE RE-
NEWAL APPLICATION VIOLATES 10 C.F.R. §854.21 AND 54.29(a) BE-
CAUSE IT DOES NOT PROVIDE ADEQUATE INSPECTION AND MONI-
TORING FOR CORROSION OR LEAKSIN ALL BURIED SYSTEMS, STRUC-
TURES, AND COMPONENTS THAT MAY CONVEY OR CONTAIN RADIO-
ACTIVELY-CONTAMINATED WATER OR OTHER FLUIDS AND/OR MAY
BE IMPORTANT FOR PLANT SAFETY .17

1. Background — NYS-5

NY S-5 aleges that the LRA does not satisfy 10 C.F.R. 8854.21 and 54.29(a)
because the LRA does not provide for adequate inspection and monitoring for
corrosion or leaksin all buried SSCsthat may contain radioactively contaminated
water or other fluids and therefore it does not demonstrate that the effects
of aging will be adequately managed for the period of extended operation.®
NYS maintains that buried SSCs are within the scope of 10 C.F.R. §§54.4,
54.21 and, accordingly, are within the scope of this proceeding. These SSCs
include underground pipes, tanks, and transfer canalsthat may contain radioactive
water.’® NY S alleges that there is no adequate prevention program designed to
replace such SSCs prior to a leak occurring, and that there is no adequate
monitoring to determine if and when leakage occurs.**® The contention also
appliesto IP1’s buried SSCsthat will be used for 1P2 and 1P3 during the extended
period of operations.*4!

It isNYS's claim that corrosion jeopardizes the integrity of these SSCs and
their ability to perform their intended safety function.*? Expert opinion provided
by NYS points out that the inspection period called for in Entergy’s LRA and
AMP will be ineffective in preventing or providing early detection of these leaks
and, for this reason, these documents are deficient because neither provides
an evaluation of the baseline conditions of the buried systems or their many
welded joints, nor does it stipulate potential corrosion rates within the facility.4
In support of this contention, NY'S provides numerous examples of inadvertent
radiological releases from underground leaks at reactors including Indian Point,

137N Y S Petition at 80.

138 1d.

1394, at 81-82.

14014, at 80.

1414, at 80-81.

1424, at 81-82.

143 Declaration of Rudolf H. Hausler at 12-15, 17-18, 23-24.
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noting that the breaches in these systems have gone undetected for extended
periods, and have only been discovered by happenstance.**

Entergy opposes admission of NYS-5 on the grounds that it is outside the
scope of the proceeding, not adequately supported, and failsto establish agenuine
dispute on a materia issue of law or fact.® In its opposition, Entergy uses a
recent Licensing Board decision in Pilgrimto support its position that monitoring
for leakage from buried pipes and systems is outside of the scope of license
renewal .16 Entergy assertsthat these concerns are covered by ongoing monitoring
programs not within the scope of license renewal proceedings.’#” Entergy claims
that NY S has not demonstrated how the cited examples of radiological releases
at various plants, including Indian Point, pertain to buried systems within the
scope of license renewal, nor does it explain how the current AMPs proposed by
Entergy would not ensure their intended functions during the period of extended
operation.8

In regards to the adequacy of its AMP, Entergy suggests that its inspection
programinthe Appendix B.1.6 of the LRA isconsistent with therecommendations
in the Generic Aging Lessons Learned (GALL) Report,**® which specificaly
address leak prevention as a program element.’ Entergy also points to other
programslisted in the LRA dealing with aging management of buried components
that are not challenged by NY S.15! Furthermore, Entergy represents that baseline
conditions of the buried SSCs are established continuously through ongoing
maintenance and inspection activities that are outside the scope of this license
renewal proceeding.'s?

Entergy postulates that NYS is incorrect in stating that the LRA does not
commit to inspections for the buried SSCs of IP1 that are still being used for
IP2 and IP3, and refers to section 1.2 of LRA as support for this position.1?
Lastly, Entergy asserts that NY S makes inaccurate statements in its support for
NYS-5, and clarifies that management of the transfer canals is not described

144 5ee NY'S Petition at 84-89.

145 Entergy NY'S Answer at 49.

146|d, (citing Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), Docket No. 50-
293-LR, Licensing Board Order (Denying Pilgrim Watch’s Motion for Reconsideration) (Jan. 11,
2008) (unpublished)).

1471 d. at 50.

148d. at 51.

149NUREG-1801, Rev. 1, *‘Generic Aging Lessons Learned (GALL) Report’” (Sept. 2005) [here-
inafter GALL Report].

150 Entergy NY S Answer at 52.

1811d. at 52-53.

192|d. at 53.

183)d. at 53-54.

79



in the same AMP as buried pipes but in LRA Appendix B.1.36, Structures
Monitoring Program, and B.1.41, Water Chemistry Control — Primary and
Secondary Program.>*

The NRC Staff opposes the admission of NY S-5 without a specific reference
to the relevant criteria of 10 C.F.R. §2.309, but impliesthat NY S's contention is
not within the scope of the proceeding in that it raises operational issues, and fails
to raise a genuine dispute by not alleging any specific deficiency in Entergy’s
AMP.%%5 Repeating the position it took in Pilgrim that monitoring is not a proper
contention for license renewal, the NRC Staff concludes that monitoring buried
pipes and tanks is a current operating issue which is addressed in the CLB and
may not be challenged in license renewal proceedings. The NRC Staff contends
that NYS's position on inspections is overbroad and lacks specificity.’*® The
NRC Staff echoes Entergy’s claims that NY S has not demonstrated how its cited
examples of radiological releases pertain to this specific contention and has not
shownwhy Entergy’ sAMPisdeficient.s” Finally, the NRC Staff claimsthat NY S
failed to mention the existing inspections and monitoring that take place at IPEC,
and disagrees with NY S's assertion that the LRA does not discuss preventative
measures and internal investigations by pointing to variousinstances where these
areas are addressed in the LRA .18

In its Reply, NYS provides an overview of the Licensing Board’s Orders in
Pilgrimto differentiate NY S-5 from the contention in Pilgrim.%® NY S notes that
its contention, NY S-5, focuses on preventing contamination from future leaks
which have not occurred, but may occur during the renewal term, while the
Pilgrim contention focused on ongoing monitoring of existing leaks.*® NY S also
asserts that the Licensing Board in Oyster Creek admitted a contention based on
the same proposition as NY S-5.161

NY S disputes the NRC Staff’ s assertion that the LRA deals with the preventa-
tive measures and inspections. It posits that none of the programs that the NRC
Staff listed address the inadequacies that NYS's expert, Dr. Rudolph Hausler,
raises about the LRA .28 Finally, NY S highlights that a recent Pilgrim document
submitted by Entergy, entitled ‘‘Buried Piping and Tanks Inspection Program

1541d. at 54-55.

155 NRC Staff Answer at 34-35.

15614, at 36.

571d, at 37.

158|d, at 37-38.

159 5ee NY S Reply at 30-36.

160 see id. at 36.

161d, at 37-38 (citing AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station),
LBP-06-7, 63 NRC 188, 211-12 (2006)).

162 see id. at 38-39.
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and Monitoring Program,”’ actually addresses many of the issues raised by Dr.
Haudler regarding this proceeding and *‘ purports to implement an entirely new
and much broader buried pipe inspection program than the program contained in
the LRA. 163

2. Board Decision — NYS-5

NYS-5 focuses on the prevention of contamination from leaks from buried
SSCs that convey or contain radioactively contaminated water or other fluids
which have yet to occur — leaks which may occur during the period of license
renewal — and the inadequacy of the AMP to detect and prevent contamination
from such leaks.’® AMPs for SSCs identified by 10 C.F.R. §54.4 are within
the scope of license renewa proceedings, and NYS has provided sufficient
information to raise reasonable questions regarding the adequacy of Entergy’s
AMP for the relevant buried SSCs to establish a genuine dispute with the
Applicant. Based on this, the Board admits NY S-5 to the extent that it pertains to
the adequacy of Entergy’s AMP for buried pipes, tanks, and transfer canals that
contain radioactive fluid which meet 10 C.F.R. §54.4(a) criteria. The questionsto
be addressed at hearing include, inter alia, whether, and to what extent, inspections
of buried SSCs containing radioactive fluids, a leak prevention program, and
monitoring to detect future excursions are needed as part of Entergy’s AMP for
these components.

While CLB issues are not part of this proceeding, those SSCs subject to AMR
arenot CLB issuesand arewithin the scope of thisproceeding. NY Shasidentified
numerous SSCs, i.e., buried pipes, tanks, and transfer canal's, associated with nine
critical systems that fall within the scope of Part 54. NY'S has raised sufficient
guestions as to whether Entergy’s proposed plan provides sufficient detail to
demonstrate that these SSCs will continue to perform their intended function
during the period of extended operations.

As it relates to this contention, discussion of proposed inspection and moni-
toring details will come before this Board only as they are needed to demonstrate
that the Applicant’s AMP does or does not achieve the desired goal of providing
assurance that the intended function of relevant SSCs discussed herein will be
maintained for the license renewal period, and specifically, to detect, prevent, or
mitigate the effects of future inadvertent radiological releases asthey might affect
the safety function of the buried SSCs and potentially impact public health. We
find that NY S-5 does not challenge the program for inspections and monitoring

163NY S Reply at 41-42.

164 Neither Entergy nor the NRC Staff challenges NY S's representation that the buried SSCswhich
convey or contain radioactively contaminated water or other fluids, which are the focus of NY S-5, are
SSCs within the scope of Part 54 as defined by 10 C.F.R. §54.4.
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of buried pipes and tanks that are ongoing at Indian Point, but rather focuses on
the potential need of the Applicant to include related activitiesin its AMP for the
extended period of operations in order to demonstrate the adequacy of its aging
management in accordance with 10 C.F.R. §54.21(c)(2)(iii).

In regards to IP1, Entergy referenced a generic statement contained in section
1.2 of the LRA to the effect that IP1 SSCs that interface with the operation of
IP2 and IP3 were considered in the scoping process and a commitment that their
aging effects will be adequately managed for the period of extended operation.
However, no other detailswere provided to (1) define the relevant | P1 components
that fall under section 54.21; (2) demonstrate that the IP2/IP3 AMP for buried
pipes (contained in the LRA) pertains to IP1 SSCs that are relied upon for the
proposed extended operations; and (3) delineate the extent of the proposed aging
management activities that will be conducted on the IP1 SSCs. Based on this,
the Board concludes that there remains a material dispute as to the existence
and adequacy of the AMP for IP1-buried SSCs that are being used by IP2 and
IP3 during the license renewal period, and that this dispute is subject to further
litigation under this admitted contention.

F. NYS6

THE LICENSE RENEWAL APPLICATION FOR1P2 AND IP3FAILSTO COM-
PLY WITH THE REQUIREMENTS OF 10 C.F.R. 8854.21(a) AND 54.29 BE-
CAUSE APPLICANT HAS NOT PROPOSED A SPECIFIC PLAN FOR AGING
MANAGEMENT OF NON-ENVIRONMENTALLY-QUALIFIED INACCESSI-
BLE MEDIUM-VOLTAGE CABLES AND WIRING FOR WHICH SUCH AG-
ING MANAGEMENT ISREQUIRED.!%

1. Background — NYS-6

NYS-6 aleges that the LRA fails to comply with 10 C.F.R. 8854.21(a)
and 54.29 because it lacks a specific plan for the aging management of Non-
environmentally-qualified (‘*‘Non-EQ’’) Inaccessible Medium-Voltage Cables
and Wiring.*%¢ Asthe Board understands this contention, the gist of NY S-6 isthat
the failure to have a proper AMP for these cables and wires can impact ‘* (a) the
integrity of the reactor coolant pressure boundary; (b) the capability to shut down
the reactor and maintain it in a safe shutdown condition; or (c) the capability to
prevent or mitigate the consequences of accidents that could result in potential
offsite exposures . . . .”’1” NY S contends that the AMP for the cables set out at

165N Y S Petition at 92.
166|d.

16714, at 92-93.
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LRA B.1.23 isinadequate.®® NY S also discusses various reports, NUREGs, and
NRC generic letters that it contends support its contention.6°

In opposing the admission of NY S-6, Entergy asserts that NY S has *‘largely
ignored the aging management of Non-EQ Inaccessible Medium-V oltage Cables
set forth inthe LRA, and has proffered basel ess, and frequently inaccurate, claims
about the LRA’s treatment of thisissue.’’1° Entergy suggests that the LRA does
fully address the Non-EQ Inaccessible Medium-Voltage Cables and includes an
AMP for them.™* Entergy asserts that NY S has failed to show that this AMP is
not in compliance with NRC Regulations or guidance.'”? Additionally, Entergy
pointsto several sections of the LRA, which it argues address the concerns rai sed
by NYS.1”® Entergy urges the Board to reject NYS's claim that the LRA and
the AMP for these cables do not abide by certain reports, NUREGs, and NRC
generic letters. Entergy states that it has followed the guidelines where relevant
and asserts that the LRA is consistent with all NRC-imposed requirements.t’

The NRC Staff opposes this contention because it concludes that NYS *‘in-
correctly asserts that information was omitted from the LRA.”’ "> The NRC Staff
points out that *‘an applicant may satisfy 10 C.F.R. §54.21(a)(3) by committing
to develop a program that meets the GALL Report — and the LRA explicitly
makes this commitment.’’ 1’6 Along with other assurances from Entergy in the
LRA that there will be no exceptions to the GALL Report taken and that the
AMP will be implemented before the extension period, the NRC Staff finds that
Entergy sufficiently addressed the issue in the LRA.

In its Reply, NYS responds to the NRC Staff’s point regarding Entergy’s
commitment to develop an AMP. NYS argues that such a commitment does

1681d. at 94. The plan calls for these cables to be tested at least once every 10 years to provide an
indication of the conductor insulation. It also includes inspections for water accumulation in manholes
at least once every 2 years. However, according to NY'S, the LRA fails to adequately identify which
cables are encompassed by the AMP. Id. (citing LRA B.1.23).

16950 id. at 94-100. NY'S specifically indicates that based on NUREG-1800, Rev. 1, ** Standard
Review Plan for Review of License Renewal Applications for Nuclear Power Plants’ (Sept. 2005)
[hereinafter SRP-LR], the GALL Report, NRC Generic L etter 2007-01: *‘ Inaccessible or Underground
Power Cable Failures That Disable Accident Mitigation Systems or Cause Plant Transients”’ at 1
(Feb. 7, 2007), aswell asthe study conducted by the SandiaNational Laboratory, ‘* Aging Management
Guidelines for Commercial Nuclear Power Plants — Electrical Cable and Terminations,”” SAND96-
0344 (Sept. 1996), Entergy’s AMP for these cables isinadequate.

170 Entergy NY S Answer at 57.

171d. at 57-58.

17219, at 58.

18 Seeid. at 58-60.

174 Seeid. at 61-63.

SNRC Staff Answer at 39.

176|d. at 39-40 (citing LRA at B-81).
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not meet the requirements of 10 C.F.R. §854.21(a), 54.29 ‘'because it illegally
removesfrom Board . . . review acomponent of the AMP that Entergy is required
to subject to such review.”’*”” And while the LRA discusses what Entergy will
do in the future, NY S notes that it **did not contain a copy of the actual aging
management plan for Non-EQ, Inaccessible, Medium Voltage Cables.”’® NYS
maintains that the sections in the LRA referenced by Entergy do not in fact
accomplish its stated goal of identifying the location and extent of Non-EQ
Inaccessible Medium-V oltage Cables.t”

2. Board Decision — NYS-6

The Board decision for NY S-6 has been consolidated with our decision for
NY S-7, which involves a closely related subject.*®

G. NYS7

THE LICENSE RENEWAL APPLICATION FOR IP2 AND IP3FAILSTO COM-
PLY WITH THE REQUIREMENTS OF 10 C.F.R. 8854.21(a) AND 54.29 BE-
CAUSE APPLICANT HAS NOT PROPOSED A SPECIFIC PLAN FOR AGING
MANAGEMENT OF NON-ENVIRONMENTALLY QUALIFIED INACCESSI-
BLE LOW-VOLTAGE CABLES AND WIRING FOR WHICH SUCH AGING
MANAGEMENT IS REQUIRED.18!

1. Background — NYS-7

Much along the lines of its claims related to NY S-6, in NY S-7 the Petitioner
alleges that the LRA fails to comply with 10 C.F.R. 8854.21(a), 54.29 because
it lacks a proposed AMP for Non-EQ Inaccessible Low-Voltage Cables and is
missing ‘‘a discussion of how the methodology used to select those systems for
which aging management would be provided excluded low-voltage cables.’’ 182

177 NY S Reply at 43. In addition, NY'S points out that the NRC Staff’s position is inconsistent with
the position it took in asimilar instance in Vermont Yankee. |n that case, the NRC Staff objected to the
applicant’s commitment in its LRA to perform evaluations in the future, though before the extension
period, insisting that the analyses had to be part of the LRA. Id. at 47 (citing Summary of Telephone
Conference Call Held on August 17, 2007, Between the U.S. Nuclear Regulatory Commission and
Entergy Nuclear Operations, Inc. Pertaining to the Vermont Y ankee Nuclear Power Station License
Renewal Application (Sept. 26, 2007) (ADAMS Accession No. ML072630124)).

17819, at 44.

1791d. at 48-49.

180 e infra Part VI.G.2.

1BLNY S Petition at 100.

182|d. at 101.



Entergy opposes the admission of NY S-7 and suggests that NY S *‘ presents a
number of baseless claims that ignore the information presented by the A pplicant
in the LRA. "8 According to Entergy, the LRA *‘fully complies with NRC
regulations and guidance for low-voltage cables.’ % Entergy points to sections
in the LRA that deal with electrical components and insulated cables, including
low-voltage cables. Entergy asserts that it is not required to identify specific
cable locations in license renewal proceedings ‘* because the bounding approach
for insulated electrical cables includes all systems regardless of the function of
that system. This bounding approach isdiscussed inthe LRA . ... "1

The NRC Staff opposes admission of the contention because ‘‘it fails to
identify an omission from the application.’’ 18 Furthermore, the NRC Staff states
that ‘‘neither 10 C.F.R. §54.21(a) nor §54.29 require an applicant to propose
a specific plan for inaccessible low-voltage non-EQ cables.’’ 8" Also, the NRC
Staff claimsthat, even though not required, the LRA does addressthe issue in the
AMP for non-EQ cables.!88

In its Reply, NYS maintains that there was not an AMP for Non-EQ Inac-
cessible Low-Voltage Cables in the LRA, that these cables are relied upon for
safety-related systems, and that ‘‘failure to properly manage the aging of such
cables could compromise the safe and reliable operation’” of IP2 and IP3.2 NY S
asserts that Entergy’s claim that low-voltage cables are included in sections of
the LRA that do not use the term *‘low-voltage’’ is *‘an assertion supported by
nothing more than rhetoric of itscounsel.”’ 1% Also, NY S maintainsthat Entergy’s
and the NRC Staff’s reliance on Appendix B.1.25 of the LRA and the GALL
Report is misplaced because these sections apply to accessible cables and not the
inaccessible cables which are the focus of the contention. %

2. Board Decision — NYS-6 and NYS-7

The NRC Staff representsthat an applicant may satisfy 10 C.F.R. §54.21(a)(3)
by committing to develop a program that meets the requirements of the GALL

183 Entergy NY'S Answer at 65.
18414,

1854, at 67.

186 NRC Staff Answer at 43.
187 Id.

188 Id

189NY S Reply at 55.
190|d.

1914, at 57.
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Report and that Entergy’s LRA makes such a commitment.’®? The NRC Staff
notesthat ‘* because the actual AMP has not been submitted, any statements about
what it will or will not contain . . . would beto engage in speculation . . . .”" 1% We
disagree.

Pursuant to section 54.21(a)(3) each application must contain an Integrated
Plant Assessment (‘‘IPA’") for which specified components will, inter alia,
‘‘demonstrate that the effects of aging will be adequately managed so that the
intended function(s) will be maintained consistent with the CLB for the period of
extended operation.”” We do not comprehend how a commitment to develop a
program can demonstrate that the effects of aging will be adequately managed.
While we accept at face value Entergy’s representation that it fully intends to
develop an AMP consistent with the GALL Report, that commitment does not
demonstrate, now, that the effects of aging will be adequately managed. If the
presumptive intent of the Applicant were enough, there would be no role for
the hearing process — an applicant could vitiate hearing opportunities simply
by committing ‘‘to do everything required of it.”’1% Putative intervenors must
have the opportunity to challenge the adequacy of the AMP in the context of the
hearing process before the license isissued.

NYS-6 and NY S-7 are admitted.

H. NYS8

THE LRA FOR IP2 AND IP3 VIOLATES 10 C.F.R. 8854.21(a) AND 54.29
BECAUSE IT FAILS TO INCLUDE AN AGING MANAGEMENT PLAN FOR
EACH ELECTRICAL TRANSFORMER WHOSE PROPER FUNCTION IS IM-
PORTANT FOR PLANT SAFETY 1%

1. Background — NYS-8

NY S-8 allegesthat the LRA violates 10 C.F.R. 8§ 54.21(a) and 54.29 becauseit
does not include an AMP for each electrical transformer whose proper functionis

192 NRC Staff Answer at 39-40. The NRC Staff specifically notes that Entergy’s LRA states that the
Non-EQ Inaccessible Medium-V oltage Cable Program *‘will be consistent with the program attributes
described in NUREG-1801, Section XI.E3."" Id. at 40 (citing LRA at B-81). This, in the NRC Staff’s
view, is adequate.

1931 d. at 40.

194 Contentions pointing out deficiencies in an application are not subject to rejection as ** specula-
tive'’ for assuming that the deficiencies may not be corrected. As has been noted recently, a defect
in an application can give rise to avalid ‘‘ contention of omission’’ that is not subject to rejection as
speculative. See Shaw Areva MOX Services (Mixed Oxide Fuel fabrication Facility), LBP-07-14, 66
NRC 169, 205-06 (2007) and LBP-08-11, 67 NRC 460, 502-03 (2008) (concurring opinion).

195 NY S Petition at 103.
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important for plant safety. NY S argues that the management of these transformers
iswithin the scope of license renewal proceedings because transformers perform
their safety function without moving parts and without a change in configuration
or properties.’®s As supported by expert opinion,” NY S represents that failure to
properly manage these electrical transformers may compromise (1) the integrity
of the reactor coolant pressure boundary; (2) the capability to shut down the
reactor and maintain it in a safe shutdown condition; or (3) the ability to prevent
or mitigate the consequences of accidents.*®® Additionally, NY S points out that
the NRC Staff has identified transformers for which AMPs should be provided,
but which are not in the LRA.1%

Entergy opposes admission of NYS-8 because, in its view, NYS failed to
provide sufficient factual foundation for the contention; the contention is outside
the scope of the proceeding; and the contention failsto establish a genuine dispute
with the Applicant on a material issue of law or fact. In its opposition, Entergy
represents that only certain transformers are within the scope of the proceeding,
specifically the safety-related transformers necessary for compliance with 10
C.F.R. 8850.48, 50.63.2° Because NRC licenserenewal regulationsrequire AMPs
only for passive components that perform an intended function under 10 C.F.R.
§54.4, Entergy maintains that consideration of other transformers is outside the
scope of license renewal .2t Specifically, Entergy argues that transformers are
listed as active components not subject to AMR?? and, as active machines, are
managed by the ongoing Maintenance Rule Program in accordancewith 10 C.F.R.
§50.65.2% Inresponseto NY S spoint, Entergy assertsthat the transformer support
structures (which NY S believes require an AMP) ‘‘are managed in accordance
with the Structures Monitoring Program, discussed in LRA Appendix B.1.36."" 204

The NRC Staff opposes the admission of NY S-8 without reference to any of
the 10 C.F.R. §2.309 criteria, by contending that 10 C.F.R. §54.21(a)(1)(i) does
not require AMR for transformers.?®> The NRC Staff’s position is rooted on the

19d.; seealso 10 C.F.R. §§54.4(a), 54.21(a)(1)(i).

197 Declaration of Paul Blanch at 5-6 (Nov. 28, 2007).

198 NY S Petition at 104.

1991 d. at 105.

200 Entergy NY'S Answer at 69.

2014,

202|d, at 70 (citing NEI 95-10, App. B, Rev. 6, “‘Industry Guideline for Implementing the
Requirements of 10 C.F.R. Part 54 — The License Renewal Rule'"). This guideline was endorsed by
NRC Regulatory Guide 1.188, Rev. 1, at 4.

2034,

2044, at 71 (citing LRA §2.4.3; Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3),
CLI1-99-11, 49 NRC 328, 341 (1999)).

205NRC Staff Answer at 45.
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premise that this equipment is similar to the components excluded from AMR in
10 C.F.R. 854.21(a)(1)(i), i.e., switchgears, transistors, batteries, power inverters,
battery chargers, and power supplies. Given that the regulation is clear that this
listisnot inclusive of all structures and componentsthat are excluded from AMR,
the NRC Staff hypothesizes that electric transformers should also be excluded
based on their similarity with the listed components.?® The NRC Staff arguesthat
its position is consistent with the conclusions in the Standard Review Plan for
Review of License Renewal Applicationsfor Nuclear Power Plants (‘' SRP-LR’’),
which interprets 10 C.F.R. §54.21(a)(1)(i) as excluding transformers, just as the
regulations exclude other power-supply-related structures and components.?” As
clarification, the NRC Staff opinesthat NY S misunderstood its commentstowards
Entergy and, rather than requiring an AMP, notes that transformers for offsite
power are typically subject to AMR, but not necessarily an AMP.2%8

Inits Reply, NY S argues that the NRC Staff’ s interpretation that transformers
are outside the scope is incorrect and not binding on the Board because its
arguments are not based on law but on regulatory guidance.?® NYS asks the
Board to ‘‘reject the arguments put forth by Staff and Entergy that electrical
transformers whose functions are important to plant safety are outside the scope
of Rule54.”"2° NY S also emphasized that failure to properly manage the aging of
electrical transformers could result in public exposures exceeding 10 C.F.R. Part
100 limits due to consequences beyond those of the Design Basis Accidents from
the loss of all station power.?1

2. Board Decision — NYS-8

Transformers (necessary for compliance with 10 C.F.R. §§50.48 and 50.63)
nominally perform their safety-related function without moving parts and without
a change in configuration or properties. Accordingly, 10 C.F.R. §54.21(a)(1)
defines this component as a piece of equipment subject to AMR. While similar
to other items that are excluded from AMR, the absence of this visible and
obvious component from the exclusion list cannot automatically be considered an
oversight or a natural result of the incomplete list of examples presented in the
regulations.

206 Id

207d, (citing SRP-LR at 2.1-23).

208 1d.

209NY S Reply at 59 (citing Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba
Nuclear Station, Units 1 and 2), LBP-03-17, 58 NRC 221, 240-41 (2003)).

21014, at 60-61.

214, a 58.
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Entergy states that industry guidance lists transformers as active components,
and alleges that this equipment performsits function with a change in configura-
tion or properties.?2 The Applicant does not provide any supporting justification
for its opinion. Moreover, NEI documents, like NEI 95-10, and other regulatory
guidance documents, are merely suggestions with no legal authority to supercede
the plain language of the regulatory criteria that requires AMR for a structure or
component that performsits safety functions without moving parts and without a
change in configuration or properties.?

Neither Entergy nor the NRC Staff has provided any legally binding justi-
fication to exclude transformers from AMR beyond an apparent similarity to
other components that have been excluded by 10 C.F.R. §54.21(a)(1)(i), nor,
as mentioned, has either party provided any explanation on how a transformer
changes its configuration or propertiesin performing its functions.

Based on this, the Board finds that NY S has shown that this contention is
within the scope of the proceeding and has established a genuine dispute of
material fact, and admits NY S-8 to the extent that it questions the need for an
AMP for safety-related electrical transformers that are required for compliance
with 10 C.F.R. §850.48 and 50.63. We note that 10 C.F.R. §54.21(a)(1)(i) lists
components that require AMPs and also excludes other components that do not
require AMPs. In addressing this contention, the Board will require, inter alia,
representations from the parties to help us determine whether transformers are
more similar to the included, or to the excluded, component examples. While
the Petitioner also contends that the transformer support structures are within the
scope of license renewal proceedings,?# it does not recognize, as pointed out by
Entergy, that these passive structures are managed by the Structures Monitoring
Program.?®> The Board rejects this aspect of NY S-8.

I. NYS9

THE ENVIRONMENTAL REPORT (§§7.3 AND 7.5) FAILS TO EVALUATE
ENERGY CONSERVATION AS AN ALTERNATIVE THAT COULD DIS
PLACE THE ENERGY PRODUCTION OF ONE OR BOTH OF THE INDIAN
POINT REACTORS AND THUS FAILS TO CARRY OUT ITS OBLIGATIONS
UNDER 10 C.F.R. §51.53(c)(2).26

212 Entergy NY S Answer at 70.

213 McGuire/Catawba, LBP-03-17, 58 NRC at 240-41.
214NY S Petition at 104.

215 Entergy NY S Answer at 71.

216 Y S Petition at 106.
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1. Background — NYS-9

NYS9 aleges that Entergy violates its obligations under 10 C.F.R.
§51.53(c)(2), because its ER lacks an analysis of energy conservation alter-
natives that evaluate both the benefits and costs of denial of a license extension
for either or both units.?” NYS contends that Entergy unreasonably limits the
alternatives to the continued operation of either IP2 or |P3 to alternatives that are
able to replace the full base-load capacity of approximately 2158 gross MWe.?8
At aminimum, NY S contends that energy conservation should also be analyzed
for the ‘‘no-action’’ aternative.?®

Studies cited by NY S represent that the energy produced by one or both units
can be replaced by energy conservation by 2015.22 Allowing Indian Point to
remain an energy option, according to NYS, *‘inhibits the implementation of en-
vironmentally preferable energy conservation.’’ 2 NY S argues that implementing
“‘energy efficiency programs is the equivalent of generating energy . . . . [and)]
have significantly less adverse environmental impacts than the extension of the
operating license[s].”’ 222 NY S goes on to detail a plan initiated by the Governor
of NYSin April 2007 to achieve a 15% reduction in energy consumption by 2015
using energy conservation alone.??

Entergy opposes admission of NY S-9 becauseit failsto provide facts or expert
opinion, and fails to establish a genuine dispute with the Applicant on a material
issue of law or fact.??* Entergy argues that the ER needsto ook only at reasonable
alternatives and given that the ‘*goal of the proposed action is the renewal of
the operating licenses that allow production of approximately 2158 MWe of
base-load power,”’ the ER does not have to consider in detail alternatives that do
not meet this goal .25 The Applicant posits that this position is supported by the
Generic Environmental Impact Statement for License Renewal of Nuclear Plants
(‘"GEIS"), which states that the NRC has concluded that a reasonable set of

217 1d
218 Id

2191d. at 108.

22019, &t 107.

221|d. at 108.

22219, at 109.

22319, at 110-17.

224 Entergy NY'S Answer at 74.

225|d, at 76. Entergy posits that this interpretation is consistent with the Licensing Board's ruling
in the Monticello license renewal proceeding and with controlling Commission precedent. Id. (citing
Nuclear Management Co., LLC (Monticello Nuclear Generating Plant), LBP-05-31, 62 NRC 735, 753
(2005); Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), LBP-05-19, 62 NRC
134, 156-58, aff'd, CLI-05-29, 62 NRC 801 (2005), aff'd sub nom. Environmental Law & Policy
Center v. NRC, 470 F.3d 676 (7th Cir. 2006)).
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alternatives for license renewal should be limited to discrete electric generation
sources that are feasible and available.?

Even though the concept of energy conservation doesnot meet the GEI S criteria
as adiscrete energy source, Entergy provides abrief analysis of utility-sponsored
conservation in its ER. It concludes that it is unrealistic to replace the generation
capacity at the site solely with conservation.??” Entergy also asserts that when
a private entity and not a federal agency is sponsoring the project, significant
weight should be given to the preferences of the sponsor in the consideration of
alternatives.??

The NRC Staff in opposing the admission of NYS-9 states that ‘‘energy
conservation is outside the scope of required NEPA alternatives anaysis.’’ 2
The NRC Staff supports its position by referencing the GEIS statement that the
reasonable set of alternatives is limited to discrete electric generation sources
that are feasible technically and viable commercially.?° The NRC Staff also
cites Clinton as an indication that the Commission does not believe energy
conservation is a reasonable alternative that would advance the goals of a nuclear
energy project, ! and, based on this, the NEPA *‘rule of reason’’ does not require
an applicant to include an analysis of conservation as an aternative.?

In its Reply, NY S responds to Entergy and the NRC Staff’s Answers regard-
ing NYS-9 through NY S-11 collectively, claiming that these three contentions
challenge the adequacy of the ER’s analysis of the ‘‘no-action’’ alternative.?
NY Sassertsthat while the NRC Staff and Entergy focus on the GEI'S, Monticello,
and Clinton, they ignore ‘‘relevant NRC regulations regarding the appropriate
treatment for the ‘ no-action’ alternative.’’ 2% These include sections 8.1 and 8.2 of
the GEIS, which *‘indicate that, when considering the ‘ no-action’ aternative, the
ER must provide a detailed analysis of renewable energy resources and energy
conservation.’’#® NY S asserts that the Licensing Board’s decision in Monticello
was not, as suggested by Entergy, based on the contention being ‘‘inherently

226|d, at 75 (citing NUREG-1437, Val. 1, **Generic Environmental Impact Statement for License
Renewal of Nuclear Plants’’ §8.1 (May 1996) (ADAMS Accession No. ML040690705) [hereinafter
GEIS]).

27|d. a 78.

228d, at 77-78 (citing Monticello, LBP-05-31, 62 NRC at n.83).

229NRC Staff Answer at 47.

23014, (citing GEIS §8.1).

23Ld, (citing Exelon Generating Co., LLC (Early Site Permit for Clinton ESP Site), CL1-05-29, 62
NRC 801, 805, 807 (2005), aff' g LBP-05-19, 62 NRC 134 (2005)).

232 Id.

2B NYSReply at 61.
2344,

251d. at 62.
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inadmissible, but instead was based expressly on the failure of the intervener to
provide any substantial supporting evidence for its contention.”’ 2% NY S argues
that its contention is supported by sufficient evidence to distinguish it from the
contention that was rejected in Monticello.

2. Board Decision — NYS-9

The Board disagreeswith NY S's argument that Entergy’ s alternatives analysis
for the defined goal of producing 2158 MWe of base-load power generation
is deficient by ignoring energy conservation, and finds this portion of NYS-9
inadmissible. However, the Board finds that NY S has demonstrated that thereisa
material disputewith the Applicant regarding the omission of energy conservation
fromits‘‘no-action’’ aternative analysis and admits this portion of NY S-9. Inits
Petition, NY S addressed the need for an applicant to discuss energy conservation
for both the alternatives analysis and for the ‘*no-action’” alternative.>” For the
aternatives analysis, the Commission has affirmed that NEPA does not require it
tolook at every conceivable alternative,?® but rather requires only consideration of
feasible, nonspeculative, reasonable aternatives.® It is clear from Commission
decisions that the Applicant in the alternatives analysis in its ER need only
consider the range of possibilities that are capable of achieving the goals of the
proposed action.?” In the instant case, this action is to relicense IPEC to generate
approximately 2158 MWe of base-load energy for an additional 20 years of
operation.

Consistent with the GEI S, this Board agrees that the reasonable alternatives
for license renewal proceedings are limited to discrete electric generation sources
that are feasible technically and available commercially. Ignoring the feasibility
guestion and its lack of commercial availability, energy conservation is clearly
not discrete electric generation of any sort. This position is supported on an even
broader basisin Clinton, where the Commission held that NEPA does not require

26|d, at 63.

Z7NY S Petition at 106, 108.

238 Monticello, LBP-05-31, 62 NRC at 753 (citing Vermont Yankee Nuclear Power Corp. v. Natural
Resour ces Defense Council, Inc., 435 U.S. 519, 551 (1978)).

239|d, (citing Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 834, 837 (D.C. Cir.
1972); City of Carmel-by-the-Sea v. Department of Transportation, 123 F.3d 1142, 1155 (9th Cir.
1997); Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-2, 33 NRC 61,
65 (1991)).

240 Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC 31, 55
(2001); Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), CL1-93-3,
37 NRC 135, 144-45 (1993).
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an analysis of conservation or efficiency asan alternativeto an early site permit.2*
As affirmed by the Commission, NEPA’s ‘‘rule of reason’’ does not demand
an analysis of energy efficiency, because, inter alia, conservation measures are
beyond the ability of an applicant to implement, and are therefore outside the
scope required by aNEPA analysis of reasonable aternatives.?®® In summary, the
Board agreesthat it is not necessary for Entergy to look at energy conservation in
its alternatives analysis for license renewal.

That said, the Board notes that the statements in the GEIS and in Clinton
relate specifically to the alternatives analysis, while NY S-9 also raises the issue
of whether there is aneed for an applicant to discuss energy conservation as part
of the ‘*no-action’’ alternative in its ER.2* While both section 8.1 of the GEIS
and Clinton are silent relative to this aspect of NY S-9, the Board concludes that
section 8.2 of the GEI S addresses the need to consider energy conservation for the
‘‘no-action’’ aternative in stating that denial of an LRA may, in some cases, lead
to energy conservation measures, whose environmental impacts, in turn, would
beincluded inthe *‘no-action’” alternative.

In summary, NY S has provided a concise statement of alleged facts, and estab-
lished a genuine dispute with the Applicant on a material issue, specificaly, the
need for Entergy to consider energy conservation for the **no-action’” alternative
in its ER. The Board admits NYS-9 in this narrow aspect of NYS's argument
related to the ‘‘no-action’’ aternative. We reject those portions of NY S-9 that
allege ER deficiencies due to Entergy’s lack of considering energy conservation
in its alternatives analysis for the defined goal of producing 2158 MWe of base-
load generation. As clarified by the referenced Commission precedents, energy
conservation is not within the range of reasonabl e alternatives related to the scope
and goal s of the proposed license renewal, and is not a discrete el ectric generation
source that is feasible technically and available commercially. For these reasons,
the Board finds that the portion of NY S-9 relating to the alternatives analysesis
inadmissible, but the position of NY S-9 relating to the *‘ no-action’” aternativeis
admissible.

J. NYS10

IN VIOLATION OF THE REQUIREMENTS OF 10 C.F.R. §51.53(c)(3)(iii) AND
OF THE GEIS §8.1, THE ER (§8.3) TREATS ALL ALTERNATIVES TO LI-
CENSE RENEWAL EXCEPT NATURAL GAS OR COAL PLANTS AS UN-
REASONABLE AND PROVIDES NO SUBSTANTIAL ANALYSIS OF THE

242 Clinton, CL1-05-29, 62 NRC at 806-07.
2431d. at 807-08.
24 See NY'S Petition at 108; see also NY S Reply at 61-62, 65, 70-71.
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POTENTIAL FOR OTHER ALTERNATIVES IN THE NEW YORK ENERGY
MARKET.?®

1. Background — NYS-10

NYS-10 alleges that Entergy does not comply with the requirements of 10
C.F.R. 851.53(c)(3)(iii) and section 8.1 of the GEIS by eliminating anaysis
of all alternatives in the ER except natural gas or coa plants as unreasonable
because the other alternatives cannot generate the base-load supply of 2158
MWe of electricity.? NYS notes that the GEIS states that a reasonable set
of aternatives includes wind energy, photovoltaic (“‘PV’") cells, solar thermal
energy, hydroelectricity, geothermal energy, incineration of wood waste and
municipal solidwaste (‘* MSW’"), energy crops, oil, advanced light water reactors
(‘‘LWR’'"), and delayed retirement of existing nonnuclear plants.?#” The stated
foundation for NYS-10 is that Entergy has rejected alternative technologies as
not feasible technically even though the GEIS declared that all aternatives must
be evaluated for each license renewa proceeding.?*® NY S argues that Entergy
violates 10 C.F.R. §51.53(c)(2) by using the need for power as a justification for
rejecting other possible alternatives. To support its contention, NY S represents
how alternative energy options could potentially be used to generate the base-load
electricity currently supplied by 1P2 and 1P3.2#°

NYS proposes two alternatives not considered in the ER: ‘(1) repowering
existing power plants to increase their efficiency, increase their power output
and reduce their pollution, and (2) enhancing existing transmission lines,’’ 2 and
claimsthat Entergy’ s arguments against wind power are *‘ outdated.’’ 25

In opposing the admission of NYS-10, Entergy stands by its position in the
ER that it has considered these energy alternatives and appropriately eliminated
each one as unreasonabl e because each alternativeis not a feasible technology for
generating 2158 MWe of base-load el ectricity.?® In response to NY S's criticism
of its analysis of wind power, Entergy asserts that like solar power, wind power
is not always available and cannot provide the necessary amount of power.?s?
Entergy reads the GEIS as limiting the alternatives analysis to single and discrete

245N Y S Petition at 120.

24814,

247 GEIS§8.1.

28NY S Petition at 121 (citing GEIS §8.1).
29%eeid. at 123-37.

2014, at 122.

2114, at 126.

252 Entergy NY'S Answer at 81 (quoting ER at 8-50).
253|d, at 81-82.



sources of energy and thus it concludes that it is not required to consider several
alternatives in combination with each other.

The NRC Staff does not oppose the admission of NYS-10 ‘‘to the extent
that it challenges the adequacy of the analysis of renewable energy alternatives
provided in Section 8 of the ER.”’?* The NRC Staff adds that it opposes *‘the
admission of any assertion that the ER should consider ‘ demand-side’ alternatives
such as energy efficiency and conservation,”’ or other alternativeslike repowering
existing power plants or enhancing transmission lines that are beyond the ability
of Entergy to implement.?s

NYS replied collectively to Entergy and the NRC Staff’s answers regarding
NY S-9through NY S-11, because, inits opinion, these three contentions challenge
the adequacy of the ER’ sanalysisof the‘‘no-action’” alternative. However, unlike
in NYS-9, nowhere in its Petition for NYS-10 did NYS alude directly to the
‘‘no-action’’ aternative, but focused solely on the need to address other energy
sourcesin its alternatives analysis.

2. Board Decision — NYS-10

NYS claims that Entergy’s ER is deficient for not providing detailed analysis
of other alternatives to license renewal besides natural gas or coal-fired plants.
The Board finds that thisis a direct attack on NRC Regulations and is not within
the scope of the license renewal proceeding. Specifically, as noted in the Board
decision on NY S-9,%%% the Commission has concluded for the alternatives analysis
that NEPA does not require it to look at every conceivable alternative,?s” but
rather requires only consideration of feasible, nonspeculative, and reasonable
alternatives.?®

Accordingly, the Commission has determined that the Applicant, in its ER,
need only consider the range of alternatives that are capable of achieving the
goas of the proposed action which, in the instant case, is the generation of
approximately 2158 MWe of base-load energy for an additional 20 years.?®
Consistent with GEIS §8.1, this Board considers the reasonable alternatives for
license renewal proceedings to be limited to discrete electric generation sources
that are feasible technically and available commercially. We find that there is no
legal requirement (nor has NY S proffered any) for the Applicant to analyze in

2ANRC Staff Answer at 48.

255|d, at 48-49.

256 See supra Part VI.1.2.

257 Monticello, LBP-05-31, 62 NRC at 753 (citing Vermont Yankee, 435 U.S. at 551).

258|d, (citing City of Carmel-by-the-Sea, 123 F.3d at 1155; Shoreham, CL1-91-2, 33 NRC at 65).
259 5ee Hydro Resources, CLI-01-4, 53 NRC at 55; Rancho Seco, CLI-93-3, 37 NRC at 144-45.
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detail options that are not discrete, feasible sources for 2158 MWe of base-load
energy.

NYS presents severa different aternatives that it asserts should have been
analyzed by Entergy in the ER.?° However, NY S fails to show that any one of
these aternatives would produce the base-load supply of electricity that would
equal that produced by the relicensing of 1P2 and IP3. The evidence offered by
NY S suggests that it would be possible for a comprehensive system, combining
the various energy sources offered and incorporating greater energy efficiency,
to make up for the loss of 2158 MWe of electricity that would occur if Indian
Point were not relicensed. Nonetheless, the Applicant is required to analyze only
discrete energy sources as alternatives®® — a claim that cannot be made for any
of the alternatives provided by NYS.

Exclusive of these arguments, Entergy does, in fact, address alternatives in
ER 887.5, 8.3, which summarized various possibilities including wind, solar,
hydropower, geothermal, wood energy, municipal solid waste, other biomass-
derived fuels, ail, fuel cells, delayed retirement, utility-sponsored conservation,
purchased/imported power, and a combination of alternatives. The Applicant
also provides reasons why it did not further analyze each of these alternatives
in the same manner as it did for coal generation, natural gas generation, nuclear
generation from another plant, and imported power.?6

We understand NY S's argument in terms of the wording of GEIS §8.1. The
beginning of the section states that ‘‘al reasonable alternatives to a proposed
action”’ must be considered under NEPA and that the NRC ‘*will conduct a
full analysis of alternatives at individual license renewal reviews.’2¢® The GEIS
defines the ‘‘reasonable set of alternatives’ that need detailed review, however,
as the discrete electric generation sources discussed above. This lays out the
aternatives that need to be analyzed, and we find that Entergy has analyzed the
alternatives for which such analysisisrequired. Thus, NY S hasfailed to establish
a genuine dispute on this issue.

The NRC Staff does not oppose the admission of NYS-10 based on the
inadequacy of Entergy’s analysis of renewable energy aternatives provided in
its ER. However, it provides no viable argument which supports its aleged
requirement for Entergy to further analyze renewable energy optionsinits ER.

In passing, we note that we admitted NY S-9 based exclusively on its challenge
to the *‘no-action’” alternative analysis, and rejected any part of the contention

260 These include: (1) repowering existing power plants, (2) enhancing existing transmission lines,
(3) various renewable sources of energy — wind, solar, etc., (4) energy efficiency. NY S Petition at
122-37.

261 GEIS §8.1; Monticello, LBP-05-31, 62 NRC at 753.

%2ER §8.3.

3GEISE8.1
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that asks for conservation to be included in the alternatives analysis. Here, we are
faced with acontention that, in theinitial Petition, only focused on the alternatives
analysis and did not ask usto look at the ‘*no-action’’ alternative analysis.?%

In summary, NYS challenges the adequacy of the alternatives analysis in
the ER. Given that the energy options raised by NYS are not ‘‘single, discrete,
feasible electric generation sources’ that are capable of producing 2158 MWe of
base-load electricity, we must reject the contention as falling outside the license
renewa proceeding and for failing to establish a genuine dispute on a material
issue of law or fact.

K. NYS11

CONTRARY TO THE REQUIREMENTS OF NEPA AND 10 C.F.R. PART 51,
THE ER FAILSTO FULLY CONSIDER THE ADVERSE ENVIRONMENTAL
IMPACT THAT WILL BE CREATED BY LEAVING IP2 AND/OR IP3 AS AN
ENERGY OPTION BEY OND 2013 AND 2015.25

1. Background — NYS-11

NY S-11 allegesthat the ER failsto consider the adverse environmental impact
of renewing the license as required by NEPA and 10 C.F.R. Part 51.%¢6 NYS
contends that as long as IP2 or IP3 remain operational, the incentive to utilize
energy conservation and renewable energy is diminished, which, in turn, reduces
the likelihood of implementing these options.?” NY S-11 contends that the ER
does not thoroughly analyze the environmental costs and benefits of IP2 or IP3in
contrast with energy conservation because it dismisses demand-side management
options asirrelevant and infeasible without considering the evidence showing that
renewable energy sources are capable of displacing all the energy that IP2 and
IP3 can generate over the next 20 years.?®

NYS asserts that NEPA and 10 C.F.R. Part 51 lay out the purpose of the
environmental review, namely, ‘‘to determine whether there are alternatives that
will achievethe goal of the proposal with lessenvironmental damage, not whether
it will beto the economic advantage of the proponent of the proposal to implement

264 No judgment, one way or another, should be made on how the Board would have addressed this
issue if it was based on the needs for the ‘‘no-action’’ aternative. The Petitioner first applied the
‘‘no-action’’ alternative as a basis for this contention in its Reply, which the Board considers to be a
new contention and therefore inadmissible.

265N Y S Petition at 138.
266 1d.

27|,
2684, at 138-39.
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such alternatives.”’#° NY S states that it is the NRC that must decide whether the
proposed license renewal isthe preferable course of action, and is not constrained
by what the Applicant wishesto do.?™

Entergy positsthat NYS-11 is*‘essentialy . . . Contentions 9 and 10 recast as
an additional contention.’’?* It reaffirms its position from NYS-9 and NYS-10
that ‘‘the energy alternatives anaysis in the ER is consistent with the GEIS
governing NRC precedent.’’ 22 In response to NYS's argument that renewing
the licenses will create a disincentive for energy conservation and the use of
renewable energy, Entergy points out that it has ‘‘no legal or other obligation to
shut down IP2 and/or IP3 to help NY S meet its energy conservation goals.’’ 27

The NRC Staff opposes the admission of NYS-11 because, in its view, the
contention seeksto ‘ ‘require [Entergy] to consider not whether alternatives might
exist, but whether its operation of the facility would lead other decision-makers
to put aside other energy options.”’?* The NRC Staff also argues that NY S fails
to present factual support for this assertion.?’

In its Reply, NYS responds specifically to the argument made by the NRC
Staff that there is no evidence that renewing the licenses would have an adverse
environmental impact. NYS asserts that it has identified in its Petition *‘sub-
stantial adverse environmental impacts associated with allowing Indian Point to
operate.’’2"8 NY S adds that Entergy *‘ devotes two chapters and dozens of pages
to an analysis of the adverse impacts of allowing Indian Point to operate.”’ 2" NY S
asserts that the Applicant has misread its contention. It asserts that NYS-11 is
not arguing that IP2 and IP3 should be shut down, but rather that the ER failed
to discuss how its closure might encourage other environmentally preferable
options.?™®

2. Board Decision — NYS-11

The Board finds that Clinton?” and Monticello® are controlling in this in-

2691

2101d, at 139.

21 Entergy NY'S Answer at 84.

272\, (citing GEIS §8-1; Monticello, LBP-05-31, 62 NRC at 753).
273|d. at 85 (citing Clinton, CL1-05-29, 62 NRC at 806).

274 NRC Staff Answer at 49.

275d, at 49-50.

216 NY S Reply at 74 (citing NY S Petition at 140-73, 245-96).
277\d. (citing ER §§86, 8).

28d, at 75.

279 Clinton, CL1-05-29, 62 NRC 801.

280 Monticello, LBP-05-31, 62 NRC 735.
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stance. The main thrust of NYS-11, in terms of differentiating it from NYS-9
and NYS-10, is that the ER does not consider the proposition that, so long
as Indian Point remains open, the incentive for energy conservation and the
creation of renewable energy sourcesis diminished.?®! However, the Commission
in Clinton stated that ‘‘neither the NRC nor [the applicant] has the mission (or
authority) to implement a general societal interest in ‘energy efficiency.’ '’2%2
While this specific statement deals only with energy efficiency, the Board makes
no practical distinction between energy efficiency and energy conservation, an
approach consistent with the Commission’ s grouping of energy efficiency, energy
conservation, and other demand-side management options.?

Entergy presented renewable energy optionsin its ER,?%* but eliminated them
due to their inability to provide 2158 MWe of base-load power on a consistent
basis. The Board finds that Entergy’s decision to exclude renewable energy
optionsis reasonabl e because these sources are not always available and, with the
current technology, cannot meet the goals of the LRA, aconclusion that isin line
with the GEIS and Monticell 0.2

The Petitioner makes no specific reference to the ‘‘no-action’’ alternative in
NYS-11. Aswe discussed in our decision to admit a limited version of NY S-9,
an applicant need not analyze conservation and energy efficiency as alternatives
outside of the **no-action’’ alternative analysis.

For the reasons stated above, the Board finds that NYS-11 is inadmissible
because the issues raised are outside the scope of this proceeding, and are adirect
challenge to the regulations.?® Additionally, while we agree with NYS that it
is the NRC that must comply with NEPA, and that the NRC is not constrained
by the content of the Applicant’s ER, the NRC Staff’s determination is not ripe
for review at this point, and must await publication of the NRC Staff’s Final
Environmental Impact Statement (‘' FEIS’).

BINY'S Petition at 138.

282 Clinton, CL1-05-29, 62 NRC at 806. The Seventh Circuit upheld this decision stating that:
Because [the Applicant] was aprivate company engaged in generating energy for the wholesale
market, the Board' sadoption of basel oad energy generation asthe purpose behind the [proposed
action] was not arbitrary, capricious, an abuse of discretion or otherwise not in accordance
with law. The adopted purpose was broad enough to permit consideration of a host of energy
generating alternatives. Moreover, it was reasonable for the Board to conclude that NEPA
did not require consideration of energy efficiency alternatives when [the Applicant] wasin no
position to implement such measures.

Envtl. Law & Palicy Ctr., 470 F.3d at 684 (citations omitted).

283 Clinton, CL1-05-29, 62 NRC at 806.

4ER at 8-50.

285 Spe GEIS §8.1; see also Monticello, LBP-05-31, 62 NRC at 753.

2610 C.F.R. §2.335(a).
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L. NYS12

ENTERGY’S SEVERE ACCIDENT MITIGATION ALTERNATIVES (SAMA)
FOR INDIAN POINT 2 AND INDIAN POINT 3 DOES NOT ACCURATELY
REFLECT DECONTAMINATION AND CLEAN UP COSTS ASSOCIATED
WITH A SEVERE ACCIDENT IN THE NEW YORK METROPOLITAN AREA
AND, THEREFORE, ENTERGY’S SAMA ANALYSIS UNDERESTIMATES
THE COST OF A SEVERE ACCIDENT IN VIOLATION OF 10 C.FR.
§51.53(c)(3)(ii)(L) %’

1. Background — NYS-12

NYS-12 asserts that the cost formula contained in the MELCOR Accident
Consequence Code System (‘*‘MACCS2'’) computer program used by Entergy
underestimates the costs associated with a severe accident because the code uses
decontamination and cleanup costs based on large-sized particles.?® NY S argues
that a‘* severe accident resulting in the dispersion of radionuclides from anuclear
power plant likely will result in the dispersion of small-sized radionuclides”
that are more expensive to remove and clean up than large-sized radionuclide
particles.® Therefore *‘the result would be a significantly higher cost value for
an accident at Indian Point.”’2%® NY S states that this means the SAMA analysis
in the LRA did not accurately determine which mitigation measures are cost-
effective® NYS maintains that the SAMA analysis should ‘‘incorporate the
analytical framework contained in the 1996 Sandia National Laboratories report
concerning site restoration costs as well as recent studies examining the cost
consequences in the New Y ork metropolitan area.’’ 2%

Entergy opposes the admission of NY S-12 because, in its view, NY S *‘inap-
propriately seeksto litigate the acceptability of using the MACCS2 code. .. ."" 2%
Entergy also assertsthat the Licensing Board in Pilgrimrejected the arguments of

287 N'Y S Petition at 140.
288 1d.

2914, at 141.

290 4.

2119, at 141-42.

2%2|d, at 142 (citing D. Chanin and W. Murfin, ** Site Restoration: Estimation of Attributable Costs
from Plutonium-Dispersal Accidents,”” SAND96-0957, Unlimited Release, UC-502 (May 1996)
[hereinafter Sandia Report]; Beyea, Lyman, von Hippel, Damages froma Major Release of 13’Csinto
the Atmosphere of the United Sates, Science and Global Security, Vol. 12 at 125-36 (2004); Lyman,
Chernobyl on the Hudson? The Health and Economic Impacts of a Terrorist Attack at the Indian
Point Nuclear Power Plant, Union of Concerned Scientists (Sept. 2004).

233 Entergy NY'S Answer at 86.
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a petitioner who presented a generic challenge to the MACCS2 code,?** and that
many of NY S's criticisms of the MACCS2 code are not supported by documents
or expert opinion. Entergy also argues that its use of the code ‘*is consistent with
NRC-endorsed guidance.’’ 2% Furthermore, Entergy suggests that NY S has failed
to point to specific parts of the LRA that it findsto be deficient or not in compliance
with NRC Regulations.?® Instead, Entergy maintains that NY S merely refers to
three documents that should be used to *‘ determine the present and future value
of decontamination costs, sans any supporting rationale or discussion.’’ %7

The NRC Staff also opposes the admission of NY S-12. The NRC Staff argues
that NY S has failed to establish the relevance of the Sandia Report on which it
relies.?® The NRC Staff represents that the Sandia Report deals with dispersion
of plutonium from a nuclear weapon, while the release at issue in this proceeding
isfrom asevere accident at a nuclear power plant.?® Additionally, the NRC Staff
faultsNY Sfor not including afactual foundation for its challengeto the MACCS2
code, alleging that NY S has failed to *‘ show how the Sandia Report is superior,
or how the MACCS2 code is defective.’’ 30

Inits Reply, NY S notes that expert testimony is not required under 10 C.F.R.
§2.309(f) where the regulations require either expert testimony or a concise
statement of facts.3 NY S states that the Board should reject the challengesto the
Sandia Report presented by NRC Staff and Entergy because the Sandia Report
addresses the underestimation of economic costs of a severe nuclear reactor
accident, aswell as accidents involving nuclear weapons.3°2 While admitting that
the Sandia Report’ s focus is on plutonium dispersal from nuclear weapons, NY S
maintainsthat it still is‘* one of the most, if not the most, comprehensive existing
practical guidesto radioactivity dispersion and decontamination costs,”’ and must
be considered by the Board.®® NY S disputes Entergy’s claims that NYS-12 is
a generalized attack on the MACCS2 code, arguing instead that it ‘‘focuses
on particular aspects of the MACCS2 code that misrepresent the post-accident

294|d, at 87-88 (citing Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), LBP-06-
23, 64 NRC 257, 340 (2006); Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station),
LBP-07-13, 66 NRC 131, 142-43 (2007)).

2%, at 87.

2%|d, at 88-89.

297)d, at 89.

2%®NRC Staff Answer at 50.

294, at 50-51.

30014, at 51.

30LNY S Reply at 76.

302|d, at 77 (citing Sandia Report at 2-10).

30314, at 78.
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conseguences of a severe accident, thus distorting the SAMA analysis of the
damages such an accident would cause.’’ 3%

2. Board Decision — NYS-12

The Board finds that NYS-12 is neither a challenge to the acceptability
of using the MACCS2 computer program nor a direct challenge to MACCS2
itself.3% Rather, the contention challenges the cost data for decontamination and
cleanup used by MACCS2. NY S thus raises questions of material fact about the
Applicant’s SAMA analysisthat were not addressed by Entergy or the NRC Staff
intheir Answersto NY S's Petition.

The NY S challenge is based on statementsin the Sandia Report such as: ‘‘ Data
on recovery from nuclear explosions that have been publicly available since the
1960s appear to have been misinterpreted, which has led to long-standing under-
estimates of the potential economic costs of severe reactor accidents.’’ 3% Ascited
by NY S, the Sandia Report al so questions the appropriateness of decontamination
factors (estimates of the effectiveness of cleanup measures) used in severe reactor
accidents. Based on thisinformation, NY Sis not challenging the use of MACCS2
itself, but is questioning whether *‘ specific inputs’’ and ‘‘assumptions'’ %7 made
in MACCS2 SAMA analyses are correct for the area surrounding Indian Point.
While Entergy and the NRC Staff are correct in that the primary motivation for
the Sandia Report isto achieve accurate cleanup and contamination cost estimates
for plutonium dispersal incidents from nuclear weapons, the report also examines
the basis for such cleanup costs in severe reactor accidents. While NY S has not
pointed to specific incorrect inputs or assumptions made by Entergy in its SAMA
analysis, to be able to do so would require an unreasonable degree of familiarity
with MACCS2 on the part of NY S. Questionsraised in this contention relating to
cleanup and decontamination costs based on the validity of assumptions used with
the code should appropriately be resolved at the hearing.3% Therefore, NYS-12 is
admitted.

30419, at 79.

305 Entergy concedes that while the code itself would not be subject to challenge in this proceeding,
it would be possible to make a particularized challenge to specific input parametersin the code or how
the Applicant uses the code. Tr. at 265.

306 sandia Report at 2-10.

307 Entergy NY'S Answer at 88.

308 See discussion of McGuire/Catawba infra pp. 104-05. Unlike the situation in McGuire/Catawba
where the Petitioner presented no notion of cost, and therefore did not demonstrate that a particular
SAMA should have been done, here a SAMA was done but NY S alleges that the analysis was flawed
because of invalid assumption used with the code.
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M. NYS13

THE ER SAMA ANALYSISFOR IP3 ISDEFICIENT BECAUSE IT DOESNOT
INCLUDE THE INCREASED RISK OF A FIRE BARRIER FAILURE AND THE
LOSS OF BOTH CABLE TRAINS OF IMPORTANT SAFETY EQUIPMENT IN
EVALUATING A SEVERE ACCIDENT.3®

1. Background — NYS-13

NY S-13 asserts that the SAMA analysis in Entergy’s ER does not properly
consider ‘‘the risk of electrical circuits important for safety failing to perform
their function due to loss of redundant trains by fire and does not compare the
costs of those larger consequences against the cost of mitigating the accident by
upgrading the cable and equipment enclosures to meet the requirements . . . .’'310
NY S contends that Entergy’s position that the fire hazard in the SAMA analysis
has been conservatively modeled is incorrect, because Entergy fails to consider
the loss of redundant cable trains due to the use of only 24- or 30-minute fire
protection barriers instead of the 1-hour barrier required in Appendix R of 10
C.F.R. Part 50.31

Entergy opposes admission of NY S-13 because it asserts that it is a challenge
to the CLB ‘‘under the guise’’ of a SAMA contention and, because challenges
to the CLB are outside the scope of the proceeding.3? Entergy also notes that
the NRC Staff granted Entergy an exemption for 1P3 from the requirements of
section 111.G.2 of 10 C.F.R. Part 50, Appendix R, and that decision cannot be
reviewed as part of an LRA proceeding.®'® Entergy assertsthat NY Sfailsto offer
sufficient factual or expert support to show that the SAMA analysis is deficient
or that those deficiencies are material in that they would ‘*ater the results of
[Entergy’s] SAMA evaluation.’’ 34 Entergy cites the Commission’s decision in
McGuire/Catawba to support its assertion that a petitioner must approximate the
relative cost and benefit of a challenged SAMA in order to get an adjudicatory
hearing.®'> Entergy argues that NYS has not shown that the SAMA would be
cost-beneficial. Finally, Entergy asserts that the contention is ‘‘fatally flawed
because it does nothing to controvert the methodology or assumptions set forth in

S9NY 'S Petition at 146.

310 Id.

Sy, at 147.

312 Entergy NY'S Answer at 92.

S131d. at 93 n.404.

SM4d. at 92.

3151d, at 94 (citing Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear
Station, Units 1 and 2), CLI-02-17, 56 NRC 1, 7-8 n.14 (2002)).
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the ER.’316 The NRC Staff sharesthe same objections as Entergy to the admission
of NY S-13.3%7

Inits Reply, NYS explains that NY S-13 is a challenge to the SAMA analysis
in the ER in that it fails to consider the ‘‘adverse impact of a severe accident
involving the loss of redundant safe shutdown electrical trains due to fire at 1P3
and the failure to consider measures to mitigate those impacts.’’3'® NY S argues
that because the ER does not analyze this severe accident, there is no ‘‘anaysis
of the cost of eliminating this risk compared to the cost of the risk.”’3® NYS
refersto the NRC Staff’ sand Entergy’ s suggestion that NY S prove that its SAMA
is cost-beneficial as ‘‘preposterous’ because the question should be ‘*whether
the proposed accident scenario is possible.’’ 32 Otherwise the burden would shift
from an applicant to a petitioner to ‘‘prove whether a severe accident and its
conseguences can be feasibly and economically mitigated.’’3?* NY S makes the
point that the burden of proving this would be prohibitive on petitioners who
would need access to plant information and expensive computer codes.

2. Board Decision — NYS-13

The Board rejects NY S-13 because NY'S has not provided any information
indicating the potential costs associated with the upgradein fire protection. Given
that the Commission decision in McGuire/Catawba®?? requires a petitioner to
proffer some indication of what the differences might be if a proposed SAMA is
performed, this Board must reject this contention.

NYS maintains that the questions for SAMA admissibility are, and should
be, whether a proposed accident scenario is plausible and whether there is a
technically feasible mitigation measure to address the consequences. While
the Board recognizes that the two postulated criteria are logical, and that NYS
has met these criteria, the Board is bound by the Commission’s decision in
McGuire/Catawba and must, therefore, reject this contention. For this contention
to be admitted it is not enough for the Petitioner to demonstrate that there is a
realistic basisto assumethat afire could last longer than 30 minutes and that such
afire could make it impossible to achieve a hot shutdown.3%

3161d. at 95.

317 Staff Answer at 52-53.

S18NYSReply at 81.

319 Id.

3204, at 83.

32114, at 84.

322 \McGuire/Catawba, CLI-02-17, 56 NRC at 11-12.
323N Y S Petitioner at 147-48.
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The Petitioner failed to provide any indication of the potentia result if the
suggested SAMA was performed or of the costs of the proposed accident mitiga-
tion. Thisis not to say that a petitioner must perform the SAMA, as seemingly
suggested by Entergy, or that the petitioner has the burden of proof to show
whether a particular severe accident and its consequences can be effectively miti-
gated. Rather, to comply with the Commission’s direction in McGuire/Catawba,
a petitioner must at least present some notion of a difference in the results and
provide at least some ballpark consequence and implementation costs should the
SAMA be performed.

Whether a SAMA must be analyzed in an ER hinges on whether it could
potentially be cost-beneficial. Therefore, the Petitioner must, at a minimum,
address the approximate relative cost and benefit of the SAMA because ** without
any notion of cogt, it isdifficult to assesswhether a SAMA may be cost-beneficia
and thus warrant serious consideration.’’ 324 As noted, Entergy and the NRC Staff
posit that NY S-13 is essentially attacking the NRC Staff’s approval of Entergy’s
exemption reguest for a reduction in fire protection, which is an attack on the
CLB. In its Reply, NYS asserts that, if the Applicant’s and the NRC Staff’s
position were accepted, any SAMA challenge would automatically be achallenge
tothe CLB.3%

The Board rejects Entergy’s and the NRC Staff’s position (as NY S is clearly
challenging the SAMA and not the CLB). SAMAS are procedural analyses pro-
mulgated consistent with NRC Regulations to implement NEPA. These analyses
are performed to assure that the NRC Staff has considered the cost-effectiveness
of mitigating severe accidentsin its FEIS. Asan analysis process, in and by itself,
SAMAs do not change a CLB.

In summary, the Board finds that NY S-13 is not attacking the CLB but the
adequacy of Entergy’s SAMA, and that NY S-13 is within the scope of license
renewal proceedings. The Board rejectsthe contention, however, as not providing
sufficient factual information to establish a genuine dispute, because it failed
to provide any estimate of the consequences and implementation costs for its
proffered SAMA.

N. NYS14

THE LICENSE RENEWAL APPLICATION AND SAMA ANALYSIS ARE IN-
COMPLETE AND INSUFFICIENTLY ANALYZE ALTERNATIVES FOR MIT-
IGATION OF SEVERE ACCIDENTS, IN THAT THEY (A) FAIL TO INCLUDE
MORE RECENT INFORMATION REGARDING THE TYPE, FREQUENCY,
AND SEVERITY OF POTENTIAL EARTHQUAKES AND (B) FAIL TO IN-

324 McGuire/Catawba, CLI-02-17, 56 NRC at 12.
325NYSReply at 82.
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CLUDE AN ANALYSIS OF SEVERE ACCIDENT MITIGATION ALTERNA-
TIVES THAT COULD REDUCE THE EFFECTS OF AN EARTHQUAKE DAM-
AGING IP1L AND ITS SYSTEMS, STRUCTURES, AND COMPONENTS THAT
SUPPORT IP2AND IP3ALL IN VIOLATION OF 10 C.F.R. §51.53(c)(3)(ii)(L).3%

1. Background — NYS-14

NY S-14 alleges that even though IP1 isno longer in use, 1P2 and 1P3 continue
to depend on some of its SSCs.3?” NY S-14 further alleges that the seismic data
in the Safety Analysis Report for IP1 is over 20 years old and does not include
the new data that have been gathered over the last 20 years which ‘‘disclose a
substantially higher likelihood of significant earthquake activity in the vicinity of
IP1 that could exceed the earthquake design for the facility.’’ 328 NY S asserts that
the LRA and the SAMA analysis ‘* do not take account of the greater present day
knowledge regarding the earthquake likelihood and its consequences’ and thus
do not *‘adequately evaluate either the likelihood or the consegquences of a severe
accident at |P1.32°

In opposing the admission of NY S-14, Entergy assertsthat it is not achallenge
to the SAMA analysis but rather is a challenge to the CLB of IP1, specifically
to the adequacy of its seismic design.®° According to Entergy, challenges to the
CLB such asthis are outside the scope of the license renewal proceeding. Entergy
maintainsthat IP1isonly relevant in the proceeding ‘ ‘ to the extent that its systems
and components interface with, and in some cases would support, the continued
operation of Units 2 and 3, such that the effects of aging on those Unit 1 systemsor
components must be considered under 10 C.F.R. Part 54."" 33! Entergy asserts that
the seismic design of IP1isaCLB issue and not material to aging management.3
Additionally, Entergy points out that the issues raised by NY S were considered
by the NRC over 30 years ago.® In opposing NYS-14 as a SAMA contention,
Entergy assertsthat NY S does not point to any specific deficienciesin the SAMA
analysis with the requisite particularity or documentary and expert support.33*

S26NY'S Petition at 149.

32714, at 150.

82819, at 151.

32914, at 154.

330 Entergy NY S Answer at 97.

33114, at 98-99.

3321, at 99.

333|d, (citing Consolidated Edison Co. of New York (Indian Point, Units 1, 2 and 3), ALAB-436,
6 NRC 547 (1977); see also Transcript of Meeting of Advisory Committee on Reactor Safeguards,
Joint Subcommittee on Indian Point/Seismic Activity (June 16, 1978)).

33414, at 101-02.
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The NRC Staff opposes the admission of NY S-14 because it contends that
NYS has not shown that there is a material issue in dispute and that NY S does
not understand how the probability risk assessment (‘‘PRA’) is performed.3®
The NRC Staff asserts that NY'S fails to show that including the new seismic
data would have changed the SAMA analysis. Thus, according to the NRC Staff,
NY S does not demonstrate that there is a material issue at hand.3¥ The NRC Staff
explains that to the extent that 1P2 and IP3 depend on certain SSCs from 1P1,
those SSCs are included in the PRA. According to the NRC Staff, NY S fails to
identify any SSCs that were not included in the PRA that should have been.33”

In its Reply, NYS points out that neither the NRC Staff nor Entergy has
disputed any of its allegations.®*® In response to the NRC Staff’s assertion that
NYS did not allege that the new seismic information would change the SAMA
analysis results, NY S suggests that the contention should be admitted based on
10 C.F.R. §2.309(f)(2)(vi), which allows for contention admission ** based on the
failure of the LRA to include necessary information.”’s*® NY S asserts that the
NRC Staff’s position would shift the burden of proof onto NY S to establish that
the SAMA analyses are inaccurate, rather than on Entergy to establish that they
are accurate.*® NY Smaintainsthat NY S-14 is adequately supported and specific,
and essentially shows that ‘‘the failure of the SAMA analysis of earthquake
hazardsfor IP1, P2, and 1P3 to consider newer information that demonstrates. . .
both the likelihood and consequences of an earthquake in this area substantially
greater than considered in the SAMA analysis.’’ 3 NY S also disputes Entergy’s
position that NY S-14 is a challenge to the CLB. NY S claims that the contention
takesthe LRA asitisand ‘‘ focuses on the deficienciesin the SAMA analysis that
relies on the outdated seismic data.’’ 3%

2. Board Decision — NYS-14

AsNYS-14 and NY S-15 are very similar in nature, the Board has consolidated
its analysis of the admissibility of these two contentions.3#

335 NRC Staff Answer at 54.
336 Id.

3371d. at 54-55.
338NYSReply at 86.

3394, at 88.
3404,

3411d. at 89.
34214,

343 geeinfra Part VI1.0.2.
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O. NYS15

THE SEVERE ACCIDENT MITIGATION ALTERNATIVES (SAMA) ANALY-
SISFOR INDIAN POINT 2 (ER pages 4-64 to 4-67) AND INDIAN POINT 3 (ER
pages 4-68 to 4-71) ARE INCOMPLETE, AND INSUFFICIENTLY ANALYZE
ALTERNATIVES FOR MITIGATION OF SEVERE ACCIDENTS IN VIOLA-
TION OF 10 C.F.R. §51.53(c)(3)(ii)(L).3*

1. Background — NYS-15

NY S-15 raises the same issues for P2 and 1P3 that are raised in NY S-14 for
IP1. In NY S-15, the Petitioner alleges that the ** SAMA analysis fails to include
more recent information regarding the type, frequency and severity of potential
earthquakes and fails to include an analysis of [SAMAS] that could reduce the
effect of such earthquakes.’’3*% NY S a so reviews new seismological findings that
have accumul ated since the IP2 and | P3 licenses were granted, statesthat the most
recent seismic data reported in the UFSAR for these reactorsis over 25 yearsold,
and remarks on the summary nature of the seismic data taken from the Individual
Plant Examination of External Events (‘‘IPEEE’’) Program for IP2 and 1P3.34
NY S then contends that because the LRA, IPEEE, and SAMA analyses ‘‘do not
sufficiently document that they have taken into account the greater knowledge
regarding the earthquake likelihood and its consequences,”’ these analyses do not
adequately evaluate the likelihood or consequences of a severe seismic accident
at |P2 or 1P3.3%7 Stating that the foundation of the pertinent SAMA analysisisthe
likelihood of asevereaccident, NY Sconcludesthat ‘ ‘the SAMA analysisisfatally
flawed in that it does not support a conclusion either that it was conservatively
done or that the risks and consequences of reasonably possible severe earthquake
induced accidents have been properly evaluated.’’ 3%

Entergy opposes the admission of this contention claiming that (1) it raises
CLB issues that are outside the scope of this proceeding and not materia for
license renewal ,** (2) the seismic portion of its SAMA analysis is consistent
with NRC and industry guidance in NEI 05-01, Revision A;3° and (3) in accord
with NEI 05-01, Entergy has utilized results from the IPEEE for 1P2 and 1P3.351
Additionally, Entergy states that a 2004 NRC response to concerns about |PEC

34NY S Petition at 155.

3454,

3461d. at 155-56.

3471d. at 157-58.

348d. at 159.

349 Entergy NY'S Answer at 105-06.
35014, at 106.

351|d, at 106-07 (citing ER at 4-51).
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seismic hazard analysis covered most, if not al, of the NYS issues in this
proceeding,®? that the NRC response noted the IPEEE analysis for 1P2 and IP3
included Lawrence Livermore National Laboratory revised hazard estimates and
response spectra documented in NUREG-1488, and that the NRC concluded that
““it isunlikely for potentia earthquakes in the area to cause any damages to the
Indian Point nuclear facilities.’’ 35

The NRC Staff opposes the contention because it fails to demonstrate that
new information about seismic activity would change the SAMA analysis and
result in the identification of additional cost-beneficial mitigation alternatives.*
Furthermore, the NRC Staff argues that it is outside the scope of the proceeding
to the extent that it challenges the UFSAR and the IPEEE, and that it raisesissues
covered by the CLB.3%

In its Reply, NY S repeats its allegation that Entergy’s SAMA analyses were
never updated to reflect the last 30 years of seismic experience in eastern North
America®® Also, NY S argues that Entergy’s SAMA analysesincluded a seismic
hazard analysis and therefore that analysis is within the scope of 10 C.F.R. Part
51 for license renewal proceedings.®>” Additionally, NY S states the ER failed to
“*discuss or disclose the actual assumptions or inputs regarding seismic events
that went into calculating the Core Damage Factor (** CDF'") numbers.’’ 358

2. Board Decision — NYS-14/15

Entergy did include seismic SAMA analysisin its ER. NY S argues, however,
that Entergy’s analysis is based on outdated seismic data used in granting the
original licenses. According to NY S, data generated since the original licensing
of the Indian Point facility indicate that the likelihood and consequences of
earthquakes were significantly underestimated when the original licenses were
granted.®>® NY S assertsthat because of this greater risk, SAMAsthat could reduce
the effects of earthquake damages should have been undertaken as part of the
license renewal process. NYS alleges that the LRA fails to address a relevant

352|d, at 107 (citing Letter from C. Holden, NRC to A. Matthiessen, Riverkeeper, Attach. at
3 (Dec. 15, 2004) (ADAMS Accession No. ML042990090) [hereinafter NRC 2004 Riverkeeper
Response]).

353d, (quoting NRC 2004 Riverkeeper Response at 4).

354 NRC Staff Answer at 55.

355eeid. at 55-56.

36 NY S Reply at 91.

357 Id.

3814, at 92.

359 NY S Petition at 154; Declaration of Lynn R. Sykesat 2 (Nov. 29, 2007); Declaration of Leonardo
Seeber at 1-2 (Nov. 29, 2007).
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matter — the effect of the new seismic data on Entergy’s SAMA analysis. NYS
arguesthat it is not attacking the CLB, which is precluded in an LRA, but rather,
that it is attacking the adequacy of the SAMA analysis.3®

However, NYS does not explain why ‘‘the most recent information’’ is
sufficiently different from the earlier data to make a material change in the
conclusions of the seismic SAMA. Likewise NYS does not suggest feasible
alternatives to address risks posed by the new data, nor does it estimate the cost
of the increased margin of safety that would result from any severe accident
mitigation action. Similarly, while NY S questions whether the seismic SAMA
analysisis conservative, it does not demonstrate to what degree the assumptions
used by Entergy in the ER are not conservative. While the seismic SAMA
methodology is outlined in the ER, NY S assumes that, because it cannot check
al analysis details, the analysis is incomplete or incorrect. This is speculation
and such speculation isinsufficient to support the admissibility of this contention.
Accordingly, the Board rejects NY S-14 and NY S-15 because NY S has failed to
present facts or expert opinion that raise a genuine dispute on a material issue.

P. NYS16

ENTERGY’S ASSERTION, IN ITS SAMA ANALYSIS FOR IP2 AND IP3,
THAT IT “*CONSERVATIVELY’’" ESTIMATED THE POPULATION DOSE
OF RADIATION IN A SEVERE ACCIDENT, IS UNSUPPORTED BECAUSE
ENTERGY’SAIRDISPERSION MODEL WILL NOT ACCURATELY PREDICT
THE GEOGRAPHIC DISPERSION OF RADIONUCLIDES RELEASED IN A
SEVERE ACCIDENT AND ENTERGY'’'S SAMA WILL NOT PRESENT AN
ACCURATE ESTIMATE OF THE COSTS OF HUMAN EXPOSURE.36!

1. Background — NYS-16

NY S-16 contends that Entergy assumed a scenario in its SAMA analysis for
IP2 in which no one within a 50-mile radius of the plant would be evacuated, and
used this scenario to show that it conservatively estimated the population dose of
radiation.®? NY S allegesthat the accuracy of this analysis depends on whether the
air dispersion model used by Entergy ‘‘accurately portrays the geographic areas
that will be most affected within the 10 mile Emergency Planning Zone around the
plant that actually would be evacuated during asevereaccident.’’ 3 NY Ssimilarly
guestions the ability of Entergy’s air dispersion model to correctly predict the

360NYS Reply at 89.

361INY S Petition at 163.
362 Id.

3631, at 163-64.
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geographic dispersion and concentration of radionuclides in the area between the
10-mile and 50-mile radius around the plant, noting that the geographic density
of the potentially affected population varies greatly in this area, and that Entergy
used the model to reject sixty-one of sixty-eight SAMAS.3%4

Entergy uses the MAACS2 code that incorporates a straight-line Gaussian
plume model, called ATMOS, to predict atmospheric dispersion. NYS alleges
that this model is not as accurate as newer EPA-approved models, that the EPA
has not authorized the use of ATMOS to show compliance with the Clean Air
Act, and that the EPA has not authorized the use of a straight-line steady state
Gaussian plume model beyond 50 kilometers (i.e., 31 miles) because its accuracy
decreases with distance from the source of release.® AccordingtoNY S, ATMOS
“*does not account for changes in wind speed or direction during the simulation
time period nor can it incorporate differences in terrain that will affect the way
in which the release will travel.”’3% NYS aso questions Entergy’s population
projection for 2035, pointing out that the U.S. Census estimate of the population
of Manhattan in 2006 is larger than Entergy’ s 2035 projection.s6”

Entergy opposes the admission of NYS-16 because, in its view, it is an
inappropriate challenge to the MACCS2 code, for which ATMOS is amodul e.368
As Entergy argued in its response to NY S-12,3% it asserts here that a contention
challenging the MACCS2 codeisinadmissible under the reasoning set forth in the
Pilgrim decision.3© Additionally, Entergy contends that NY S failed to show that
using a different code would materialy change the SAMA analysis.3™* Entergy
also maintainsthat NY S has failed to identify a specific deficiency in the SAMA
analysis.3? The NRC Staff opposes the admission of the contention because NY S
fails to show that the MACCS2 code is deficient.3® The NRC Staff also looks
to the Pilgrim case to support its position that a contention that challenges the
MACCS2 codeisinadmissible.®

Inits Reply, NY S asserts that Entergy is misguided in claiming that an attack
on the MACCS2 code is an impermissible attack on NRC Regulations simply
because using the MACCS2 code is consistent with a NRC-endorsed guidance

3641d. at 165.

365 Id.

36614, at 166.

3671d. at 164 n.37.

368 Entergy NY'S Answer at 110.
369 See discussion supra pp. 100-102.
S0 Entergy NY S Answer at 111.
S7L|d, at 112.
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document.3” NY S concedes that NRC Regulations cannot be challenged here.
However, it asserts it may challenge NRC guidance documents, which it does
in this contention.®® NY S points out that there is no NRC Regulation requiring
applicants to use the MACCS2 code or requiring the use of ATMOS as the air
dispersion model within MACCS2.577 NY S makes clear that its challenge is not
to the MACCS2 code' s probabilistic modeling but ‘‘only to its incorporation of
an outdated model to compute those meteorological probabilities.’ 38 NY S states
that it would not contest the use of the MACCS2 code if Entergy were to use
an accurate air dispersion model.3” In terms of Entergy’s and the NRC Staff’s
reliance on the Pilgrim decision, NY S differentiates its contention from that of
the petitioner in Pilgrim, which it maintains was far broader than NY S-16.3°
While the petitioner in Pilgrim challenged any use of the MACCS2 code and
the probabilistic method it uses, NY Sis challenging only the adequacy of the air
dispersion model within the code ‘‘to provide accurate information from which
the probabilities can be computed.’’ 38!

2. Board Decision — NYS-16

The Board admits NY S-16 to the extent that it challenges whether the pop-
ulation projections used by Entergy are underestimated. And also, within the
framework of the bounding assumptionsand conservativeinputsusedinMACCS2
SAMA analyses, we admit NY S-16 to the extent that it challenges whether the
ATMOS modulein MACCS2 isbheing used beyond itsrange of validity — beyond
31 miles (50 kilometers) — and, whether use of MACCS2 with the ATMOS
module leads to nonconservative geographical distribution of radioactive dose
within a 50-mile radius of IPEC. The first of these is a question of model input
datamaterial to the making of accurate SAMA analyses. The answer to the second
could materially affect the costs of various mitigation alternatives because the
potentially exposed population rapidly increases with distance between 31 miles
and 50 milesfrom IPEC. The answer to the third could substantially change costs

ST5NY S Reply at 94-95.

376 See id. at 94-95. NYS points to a Licensing Board decision in McGuire/Catawba to support
its position. The Board found that challenges to the standards in regulatory guides are permissible
because they are not NRC rules or regulations but *‘ are to be regarded as the views of only one party
— the Staff — although they are entitled to considerable prima facie weight.”” McGuire/Catawba,
LBP-03-17, 58 NRC at 241.
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because of very large geographic variations of population density within 50 miles
of IPEC.

While Entergy argues that NY'S failed to show that using a different code
would materially change the SAMA analyses and failed to identify a specific
deficiency inthe SAMA analysis, we disagree. A petitioner isnot required to redo
SAMA analyses in order to raise a material issue. Here — unlike the situation
in McGuire/Catawba, where the petitioner presented no ‘‘notion of cost’’ and
therefore did not demonstrate that a particular SAMA should have been done®®? —
NY S-16 alleges that the SAMA was done, but that the analysis was significantly
flawed due to the use of inaccurate factual assumptions.

Q. NYS17

THE ENVIRONMENTAL REPORT FAILS TO INCLUDE AN ANALY SIS OF
ADVERSEIMPACTSON OFF-SITELAND USE OF LICENSE RENEWAL AND
THUS ERRONEOUSLY CONCLUDES THAT RELICENSING OF IP2 AND IP3
“WILL HAVE A SIGNIFICANT POSITIVE IMPACT ON THE COMMUNITIES
SURROUNDING THE STATION’’ (ER SECTION 8.5) AND UNDERSTATES
THE ADVERSE IMPACT ON OFF-SITE LAND USE (ER SECTIONS 4.18.4

AND 4.18.5) IN VIOLATION OF 10 C.F.R. PART 51, SUBPART A, APPENDIX
B.383

1. Background — NYS-17

NY S-17 asserts that the ER is deficient because it ignores the positive impact
on land use and land values from the denial of the LRA (the adjacent lands would
experience economic recovery because, NYS claims, the site will be available
for unrestricted use by 2025) and overstates the offsite benefits of renewal .38
Furthermore, NY S asserts that the current spent fuel pools will not be able to
contain the additional spent fuel generated during the renewal period, and thus
dry cask storageisrequired.®® Thiswill have additional impacts on adjacent lands
that are not analyzed in the ER.3% The ER, according to NYS, only looks at tax
and population-driven land-use impacts and ignores the impact of relicensing on
the adjacent lands.3%”

382 \McGuire/Catawba, CLI-02-17, 56 NRC at 12.
383NY S Petition at 167.

38414, at 168.
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In opposing theadmission of NY S-17 Entergy insiststhat theanalysisinthe ER
is consistent with the GEIS and applicable NRC guidance documents.3® These
documents, Entergy maintains, require that an applicant in a license renewal
proceeding need only analyze impacts from population growth related to the
plant or from the public services that local governments provide to encourage
development using the tax payments from the plant.3® Entergy asserts that it
provided aproper assessment in the ER and that NY S does not allege any specific
deficiencies with that portion of the ER.3* Entergy also contends that ‘‘there is
no regulatory reguirement or guidance document which calls for an analysis of
property values for purposes of license renewal,”’ nor does NY S point to one for
support.®*! Entergy also respondsto NY S's claims regarding spent fuel storage by
stating that under the ** Waste Confidence Rul€’’ 3%? an applicant does not need to
discuss any aspect of spent fuel storage.®*

The NRC Staff, in opposing the admission of NY S-17, points to Reg. Guide
4.2, whichexplainsthat * only tax revenue changes wereintended to be considered
Category 2 issues.’’3% |n addition, the NRC Staff points to the statement in the
GEIS that population-driven changes to land use will be small in license renewal
proceedings to show that tax-driven changes are the only land-use issues that
must be considered during alicense renewal .3%

NYS disagrees with Entergy’s interpretation of the GEIS and Reg. Guide
4.2, according to which an applicant only needs to address land-use impacts
from plant-related population growth or use of the plant’s tax payments by the
local government to encourage development.3® NYS also makes the point that
regulatory guides are not substitutes for regulations and that Regulatory Guide
4.2 does not relieve Entergy of its requirements under NRC Regulations.” NY S
maintains that its expert, Dr. Stephen C. Sheppard, has presented a report,3%®

388 Entergy NY'S Answer at 114 (citing GEIS §4.7.4; Regulatory Guide 4.2, Supp. 1, ** Preparation
of Supplemental Environmental Reports for Applications to Renew Nuclear Power Plant Operating
Licenses’ §4.17.2 (Sept. 2000) (ADAMS Accession No. ML003710495) [hereinafter Reg. Guide
4.2)).

3914, at 114-15.

390 4.

3d, (emphasisin original).

39210 C.F.R. §51.23(a).

333 Entergy NYS Answer at 117-18.

3¥NRC Staff Answer at 59 (citing Reg. Guide 4.2 §4.17.2).

3%, (citing GEIS §4.7.4.2).

3% NY S Reply at 103.

3971d. at 103-04.

398 Declaration of Stephen C. Sheppard (Nov. 29, 2007) [hereinafter Sheppard Declaration]. The
report attached to the Declaration istitled, Potential Impacts of Indian Point Relicensing on Property
Values.
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undisputed by Entergy, that describes the clear and significant impact that nuclear
power plants have on residential property values, especially for those close to
the plant.3® In terms of Entergy’s usage of the ‘‘ Waste Confidence Rule,;”” NYS
asserts that it only addresses spent fuel after a license term has expired and
does not affect any requirements to analyze spent fuel storage during the license
term.*° NY S also disagrees with the NRC Staff’s position that only tax revenue
changes were intended to be Category 2 issues. NY S makes the point that had a
petitioner suggested that the plain words of the regulation were a mistake, as the
NRC Staff has done here, the NRC Staff would insist that the Board reject the
argument.

2. Board Decision — NYS-17

An LRA must be accompanied by an ER which includes an assessment of the
impact of the proposed action on *‘land-use.. . . within thevicinity of the plant.’’ 4
Pursuant to 10 C.F.R. Part 51, Subpart A, Appendix B, TableB-1 (*‘ Table B-1""),
the impact on offsite land use during the license renewal term cannot be assessed
generically and, accordingly, it isa Category 2 environmental issue that iswithin
the scope of this proceeding. Table B-1 indicates that the impact of license
renewal on offsite land use can be ‘*small, moderate or large.’’ % In its ER, the
Applicant concluded that the land-use impact from license renewa would be
small .43

NY S contends that Entergy’s analysis was flawed because it did not consider
the positive impacts on land values in the Indian Point area that would accrue if
the licenses for P2 and 1P3 were not renewed.** In support of its claim, NYS
submitted the Sheppard Declaration to demonstrate that the value of residential
property within 2 miles of the Indian Point facility would increase by almost
$600 million if the LRA was denied.*®> Neither Entergy nor the NRC Staff
has challenged Dr. Sheppard’s conclusion regarding the increase in land value.
Rather each claimsthat Entergy’ s analysisis adequate because the only Category
2 land-use issue that needs to be considered in license renewal proceedingsisthe
potential for tax-driven land-use changes.*® We disagree.

39 NY S Reply at 104-05.

40014, at 108.

40110 C.F.R. §51.53(c)(3)(ii)(i).

402 gymmary of Findings on NEPA Issues for License Renewal of Nuclear Power Plants, 10 C.F.R.
Part 51, Subpart A, App. B, Table B-1 [hereinafter Table B-1].

40BER §4.18.4.

404NY'S Petition at 167-69.

405 sheppard Declaration at 6.

406 Entergy NY'S Answer at 115; NRC Staff Answer at 59.
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In conducting its analysis of the impact of the license renewal on land use,
Entergy should have considered the impact on real estate values that would
be caused by license renewal or nonrenewal. NRC Regulations do not limit
consideration to tax-driven land-use changes. Table B-1 merely notes that
‘“*significant changes in land use may be associated with population and tax-
revenue changes resulting from license renewal.”’ It does not limit consideration
to tax-driven land-use changes. Accordingly, we admit NY S-17 as a contention
of omission.

R. NYS18

THE LICENSE RENEWAL APPLICATION FOR IP2 AND IP3FAILSTO COM-
PLY WITH THE REQUIREMENTS OF 10 C.F.R. 850.71(e¢) BECAUSE INFOR-
MATION FROM SAFETY ANALYSES AND EVALUATIONS PERFORMED
AT THE NRC'S REQUEST ARE NOT IDENTIFIED OR INCLUDED IN THE
UFSAR.47

1. Background — NYS-18

NY S-18 allegesthat the LRA failsto comply with 10 C.F.R. §50.71(€e) because
the UFSAR does not identify or include information from safety analyses and
evaluations performed after receiving generic letters from the NRC Staff.4® NY S
asserts that LRA does not comply with 10 C.F.R. §50.71(e), the UFSAR is out
of date, and fails to *‘ contain the detail necessary to even correctly describe and
identify all the systems for which aging management is required.”’ 4®° Therefore,
‘*Entergy is unable to provide reasonable assurance that it has a[CLB] or that its
plant is in compliance with its [CLB].”’#° NY S-18 is the safety-based analogue
to NYS-2, and NY S provides the same supporting evidence for the contention as
it did for NYS-2.4

Entergy opposesthe admission of NY S-18 on the same groundsthat it opposed
NY S-2.42 The NRC Staff also opposes the contention’s admission, arguing that
the adequacy of Entergy’ s FSAR and its compliance with the CLB are outside the
scope of alicense renewal proceeding.*:®* The NRC Staff maintainsthat NY S has

407 NY S Petition at 174.

408 Seeid. at 175-76.

4091d. at 176.

410 Id.

M eeid. at 177-97.

412 Entergy NY S Answer at 119.
4BNRC Staff Answer at 60.
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not identified any deficienciesin the LRA or the AMPs that would be due to the
deficienciesit aleges exist in the FSAR.4#

In its Reply, NYS responds collectively to Entergy and the NRC Staff’s
Answers to NY S-18 through NY S-22.4% NY S maintains that Indian Point does
not have an ascertainable CLB, and thus consideration of its safety contentionsis
not prohibited by 10 C.F.R. §54.30(b).**¢ These contentions, according to NY'S,
do not allege afailure to comply with the CLB, but rather afailure to comply with
specific safety regulations.**” If 10 C.F.R. §54.30(b) is not applicable, then NY S
contends that the requirements of 10 C.F.R. §54.33(a) are applicable. Therefore,
NY S asserts that it can challenge whether the applicant follows the conditions
laid out in 10 C.F.R. §50.54, aswell as whether the renewed license will comply
with the regulations set forth in 10 C.F.R. §54.35.48 Thus, NY S contends that the
“‘license renewal analysisis not limited to plant aging.’’ 41°

2. Board Decision — NYS-18

The Board decision for NY S-18 has been consolidated with the Board decision
for NYS-19.420

S. NYS19

IP2 AND IP3 DO NOT PROVIDE REASONABLE ASSURANCE OF ADE-
QUATE PROTECTION FOR THE PUBLIC HEALTH AND SAFETY AS RE-
QUIRED BY 10 C.F.R. §50.57(a)(3) BECAUSE THEY ARE NOT DESIGNED
TO MEET THE LEGALLY RELEVANT GENERAL DESIGN CRITERIA AND
THUSALSO VIOLATE 10 C.F.R. §§54.33(a), 54.35 AND 50.54(h).42!

1. Background — NYS-19

NYS-19 alleges that 1P2 and IP3 do not provide reasonable assurance of
adequate protection for the public health and safety because the UFSARs are not

4414, at 60-61.

45NY S Reply at 110.

416 1d.

A71d, at 111.

4184, “‘During the term of a renewed license, licensees shall be subject to and shall continue to
comply with all Commission regulations contained in 10 CFR parts 2, 19, 20, 21, 26, 30, 40, 50, 51,
52, 54, 55, 70, 72, 73, and 100."” 10 C.F.R. §54.35.

4ONY S Reply at 112.

420 see infra Part VI.S.2.

42LNY S Petition at 198.
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in compliance with the relevant GDC as required under section 54.35, but only
comply, at best, with design criteria proposed by AIF.#2 NY S-19 is the safety-
based analogue to NY S-3, and NY S provides the same supporting evidence for
the contention asit did for NY S-3.4%

Entergy opposes the admission of this contention on the same grounds as
it opposed NY S-3.4% The NRC Staff also opposes the admission of NYS-19,
arguing that the Commission has stated that facilities like Indian Point, that have
construction permitsissued before the Final GDC' s effective date, do not need to
comply with the GDC.* The NRC Staff maintains that the Draft GDC were not
binding requirements on Indian Point.*?® Furthermore, the NRC Staff asserts that
requirements regarding the design of a facility are part of the CLB which is not
subject to challenge in this proceeding.*?”

In addition to its collective response regarding NY S-18 through NY S-22, the
Petitioner specifically addresses two of the NRC Staff’s objections to NY S-19.
NY S asserts that the notion that the Draft GDC were not binding requirementsis
‘*demonstrably false as the Staff routinely issues violation noticesto older plants
based on violations of the Draft GDC."’42 Additionally, NY S does not agree with
the NRC Staff’s assertion that licensees were permitted to comply with the AIF
criteria and not the Draft GDC, pointing to the NRC Staff’s minimal support for
this assertion.*?°

2. Board Decision — NYS-18/19

The heart of NYS's argument hinges on the status of Indian Point’s CLB. At
Oral Argument, NY Sasserted that it waspresenting NY S-18 and NY S-19 (aswell
as NY S-20 through NY S-22) with the understanding that these contentions could
be admissible only if the CLB were deemed not ascertainable, thereby lifting
the restrictions imposed on petitioners from bringing these types of contentions
under 10 C.F.R. §54.30.4° Given that the Board has concluded that the CLB is

4224, at 198-99.

42 eeid. at 198-202.

424 Entergy NY'S Answer at 119.

425NRC Staff Answer at 61-62 (citing SRM SECY-92-223).

426|d, at 62.

427\d, at 63.

428NYS Reply at 114.

429|d. NYS points out that the only support NRC Staff offers is a reference letter from AIF. Id.
(citing NRC Staff Answer at 62 n.52).

4307y, at 367-68.
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ascertainable,*3* we find that all of these five contentions are outside the scope of
the proceeding.

Specifically, NY S-18 alleges that the Indian Point LRA is deficient because it
does not demonstrate compliance with 10 C.F.R. §50.71(e), in that information
from safety evaluations and analyses that have been performed at the NRC's
request have not been included in the UFSAR. However, asnoted by the Applicant
and the NRC Staff, the adequacy of the UFSAR and compliance with the CLB are
outside the scope of this license renewal proceeding.®> As noted in the Board's
decision on NY S-2, the proper vehicle to challenge the adequacy of the UFSAR
would be a section 2.206 petition, not a challenge to the license renewal .43

NYS attempts to overcome this obstacle by claiming that because of the
deficiencies in the UFSAR, it is impossible to identify the systems for which
aging management is required.** NYS offers the Lochbaum Declaration in
support of this contention. In his Declaration, Mr. Lochbaum discusses several
NRC bulletins and generic letters, along with Indian Point’s responses to the
NRC.** Based on this review, he concludes that Indian Point’'s UFSARs are
inadequate, and that as a result, it is impossible to ascertain the adequacy of the
AMPsfor Indian Point.*%

What Mr. Lochbaum does not do, however, isidentify any portion of an AMP
for Indian Point that is deficient. Entergy’s responses to the NRC bulletins and
generic letters are available for review and, to the degree that they have been
reviewed by Mr. Lochbaum, he has not identified any aging management issue
that has not been addressed. As was the case with NYS-2, this contention is
a challenge to the CLB and as such is outside the scope of this proceeding.
Accordingly, NY S-18 must be rejected.

NYS-19 is areprise of NYS-3 and like NYS-2, NYS-3, and NYS-18, is an
attack on the CLB. Accordingly, it is rejected as being outside the scope of the
proceeding. Furthermore, while NY S alleges that there is inadequate assurance
that the public health and safety will be protected, it does not demonstrate why
utilization of the AIF s1967 GDC would compromise the public health and safety.
NY S notes that there are differences between the AIF s version of the GDC and
the GDC later adopted by the NRC, and alleges that ‘‘in a number of instances
the differences are substantial.”’ <7 However, NY S does not raise a material issue

431 See discussion supra Part VILA.2.

432 Entergy NY S Answer at 41, 119; NRC Staff Answer at 60.
433 e discussion supra Part V1.B.2.

434NY S Petition at 176.

435|_ochbaum Declaration at 7-12.

436d, at 13.

43TNY S Petition at 202.
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regarding how those differences would compromise safety. Thus, evenif NYS-19
were within the scope of this proceeding, it would still be inadmissible.

T. NYS20

IP3DOESNOT PROVIDE REASONABL E ASSURANCE OF ADEQUATE PRO-
TECTION FOR THE PUBLIC HEALTH AND SAFETY AS REQUIRED BY 10
C.F.R. §50.57(a)(3) AND ISNOT IN COMPLIANCE WITH 10 C.F.R. PART 50,
APPENDIX R BECAUSE IT FAILS TO MAINTAIN A FIRE BARRIER WITH
A ONE HOUR RATING AND THUS ALSO IS IN VIOLATION OF 10 C.F.R.
§§54.33(a), 54.35 AND 50.54(h).%

1. Background — NYS-20

NY S aleges in this contention that 1P3 fails to maintain a fire barrier with a
1-hour rating in violation of Appendix A, Criterion 3, and Appendix R, Section
G.2, of 10 C.F.R. Part 50.4° NY S-20 is the safety-based analogue to NY S-13 and
the Petitioner provides much of the same supporting evidence for this contention
asit did for NYS-13.40 Also, NY S questions the approach and calculations that
the NRC Staff used for down-rating the duration for the fire barrier in granting
Entergy its exemption from a 1-hour barrier rating to a 24/30-minute barrier.*4

Entergy opposes the admission of NY S-20 because it clams it is outside
the scope of the proceeding and is not material to the required NRC find-
ings.#? Entergy argues that fire-protection issues are not related to aging man-
agement, and that the Petitioner fails to identify any deficiency in the LRA.#2
Entergy assertsthat NY S's supporting evidenceisinsufficient to satisfy 10 C.F.R.
§2.309(f)(1)(v), and therefore does not establish a genuine dispute.** Entergy
describesthe contention asa " direct and impermissible challenge to the adequacy
of the CLB for IP3 asit relatesto fire protection,’’ 4 and, pointing out similarities
between this contention and NY S-13, incorporates its response to the previous
contention.*46

4381d. at 203.

439 |d.

440 See id. at 203-06.
4411d. at 205.

42 Entergy NY S Answer at 120.
“31d.

4414,

“51d. at 121.
446 d. at 120.
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The NRC Staff also opposes the admission of NY S-20, alleging that 10 C.F.R.
§50.12 permitsthe NRC to grant exemptions; therefore, NY S's argument that the
granting of the exemption violates the regulations is an impermissible challenge
to the regulations.#” The NRC Staff maintainsthat NY S does not address specific
portions of, or aleged omissions in, the LRA and fails to show that ‘‘any
portion of thefire protection exemption has not been adequately considered in the
LRA, and it therefore fails to raise an appropriate issue for consideration in this
proceeding.’’ 448

In its collective response to NY S-18 through NY S-22, NY S asserts that these
safety contentions are within the scope of the proceeding because, as is well
documented in NYS-2 and NY S-3, they are not immune from challenge in the
proceeding pursuant to the provisions of 10 C.F.R. §54.30(b) because Indian
Point does not have an ascertainable CLB.*° NYS contends that, because 10
C.F.R. 854.30(b) is the only Commission regulation that limits the scope of
safety contentions, its allegations in NY S-20 are within the scope of the LRA
proceedings.®® NY Sfurther statesthat if the Board findsthat 10 C.F.R. §54.30(b)
is not applicable, then the requirements of 10 C.F.R. §54.33(a) are applicable. In
thisregard, NY S argues that it is able to challenge the proposed license renewal
based on the Applicant’ sfailureto meet the conditions of 10 C.F.R. §50.54, which
require, inter alia, an updated UFSAR and a commitment to comply with the
legally relevant GDC, Appendix R fire protection standards.** NY S argues that
neither Entergy nor the NRC Staff has rebutted NY S's argument that IPEC has
no ascertainable CLB, but that each party merely took the position that NY S-18
to NY S-22 have nothing to do with plant aging. To the contrary, NY S claims it
has shown that the scope of license renewal analysis is not limited to just plant
aging.*

NY Salso specifically addressesthe NRC Staff’ sargument regarding 10 C.F.R.
§50.12. NY'S contends that the ‘‘only such waivers that can be challenged are
those, like this one, that are without sufficient technical support to withstand
scrutiny and that, if allowed to stand, will illegally compromise the public health
and safety.’’ 4

47NRC Staff Answer at 64.
4481d. at 65.
4“INY S Reply at 110.
450
Id.
411d. at 111.
4521d. at 111-12.
4331d. at 114.
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2. Board Decision — NYS-20

The Board finds NY S-20 is inadmissible. The Board finds that any challenge,
explicit or implicit, that NYS proffers relating to the NRC Staff’s decision to
grant Entergy the exemption from a 1-hour barrier to a 24/30-minute barrier is a
direct chalenge to IPEC’'s CLB and unrelated to the effects of plant aging and
the LRA. Accordingly, NY S-20 is beyond the scope of the proceeding, and the
Petitioner has not demonstrated that the issueis material to the findings the NRC
must make in this proceeding.

U. NYS21

INDIAN POINT 1 DOES NOT PROVIDE REASONABLE ASSURANCE OF
ADEQUATE PROTECTION FOR THE PUBLIC HEALTH AND SAFETY AS
REQUIRED BY 10 C.F.R. §50.57(a)(3) AND THE UFSAR INSUFFICIENTLY
ANALYZESTHE PLANT'SCAPABILITY TOWITHSTAND A DESIGN BASIS
AND SAFE SHUTDOWN EARTHQUAKE BECAUSE IT FAILS TO INCLUDE
MORE RECENT INFORMATION REGARDING THE TYPE, FREQUENCY,
AND SEVERITY OF POTENTIAL EARTHQUAKES IN VIOLATION OF 10
C.F.R. 8850.54(h), 54.33(a), 54.35 AND 10 C.F.R. PART 100, APPENDIX A.%%*

1. Background — NYS-21

NYS-21 aleges that the UFSAR for IP1 does not adequately analyze the
plant’s capability to withstand a design basis and safe shutdown earthquake
because it fails to include more recent information regarding the type, frequency,
and severity of potential earthquakes.*>> NY S asserts that to reduce the risk from
earthquakes to IP1, *‘it is necessary to fully evaluate the new data and the I1P1
design to determine whether improvements are needed to assure that critical
components of the facility can withstand the effects of an earthquake.”’ 4% NY S-21
is the safety-based analogue to NY S-14, and NY S provides supporting evidence
for the contention similar to that provided for NY S-14.47

Entergy opposes the admission of NY S-21 on the same grounds as it objected
to NY S-14.4% Entergy asserts that it is an impermissible challenge to the seismic
design of 1P1, which is not an aging management issue and is outside the scope
of alicense renewal proceeding.*® The NRC Staff also opposes the admission of

454NY S Petition at 207.

455 Seeid. at 207-08.

4561d. at 208-09.

457 Seeid. at 207-09.

458 Entergy NY'S Answer at 122.
4591d. at 123.
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NY S-21 because, among other reasons, NY S has not shown that ‘‘the IP1 spent
fuel pool is part of the current licensing action, or that it has not been adequately
considered in the LRA, to the extent that it may impact 1P2 and IP3."’4% The
NRC Staff maintains that NY S has not shown that the new seismic data should
be considered in this proceeding. The Staff asserts that the issues raised in this
contention are reviewed in the ongoing review process and are outside the limited
scope of license renewal proceedings.** The NRC Staff contends that NY S has
failed to provide adequate evidence that P2 and I1P3 share or use components
from IPL.

2. Board Decision — NYS-21

The Board decision for NY S-21 has been consolidated with the Board decision
for NY S-22.462

V. NYS22

IP2 AND IP3 DO NOT PROVIDE REASONABLE ASSURANCE OF ADE-
QUATE PROTECTION FOR THE PUBLIC HEALTH AND SAFETY AS RE-
QUIRED BY 10 C.F.R. §50.57(a)(3) AND THE UFSARS FOR P2 AND IP3
INSUFFICIENTLY ANALYZE EACH UNIT'SCAPABILITY TO WITHSTAND
A DESIGN BASISAND SAFE SHUTDOWN EARTHQUAKE BECAUSE THEY
FAIL TO INCLUDE MORE RECENT INFORMATION REGARDING THE
TYPE, FREQUENCY AND SEVERITY OF POTENTIAL EARTHQUAKES IN
VIOLATION OF 10 C.F.R. §§54.33(a), 54.35 AND 10 C.F.R. PART 100, AP-
PENDIX A %63

1. Background — NYS-22

NY S-22 dleges that the UFSARs for P2 and IP3 insufficiently analyze the
capability of the plants to withstand a design basis and safe shutdown earthquake
because they do not include the more recent seismic data regarding the type,
frequency, and severity of potential earthquakes.*®* NY S-22 is the safety-based
analogue to NY S-15, and NY S provides supporting evidence for the contention
that is similar to what it provided for NY S-15.465

460 NRC Staff Answer at 67.
461 |d.

462 e infra Part VI.V.2.
463N 'Y S Petition at 209.

464 See id. at 209-10.

465 Seeid. at 209-17.
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Entergy objects to the admission of NY S-22 for the same reasons it opposed
NY S-15.46 Entergy maintains that the contention impermissibly challenges the
adequacy of the seismic designs of IP2 and IP3, which is an issue covered by the
CLB.%" NY Salso does not identify a specific and material deficiency inthe LRA,
according to Entergy.*® The NRC Staff also opposes admission of the contention,
maintaining that the contention is a challenge to the CLB, and not subject to
review during license renewal .*%®

In addition to its collective response regarding NY S-18 through NY S-22,
NY S specifically addresses the NRC Staff’s argument asserting that NY S-22 is
a challenge to the CLB. NYS contends that the NRC Staff did not address the
evidence NY S presented that the UFSAR islegally deficient and the CLB cannot
be ascertained.*® Thus, NY S argues, *‘ any earthquake analysis done based on the
UFSAR and CLB is flawed from the outset.”’4* NY S also points out that both
NYS-21 and NYS-22 “*identify very specific information that was not included
in the earthquake analyses done for these plants . . . .’ 47

2. Board Decision — NYS-21/22

Asnotedinthe Board decisionon NY S-18/19,43 NY S'sargumentsin NY S-18
through NY S-22 hinge on the status of Indian Point's CLB. NY'S asserted that
it was presenting NYS-18 to NY S-22 with the understanding that these five
contentions could be admissible only if the CLB were deemed not ascertainable,
thereby lifting the restrictions on petitioners from bringing these types of con-
tentions imposed by 10 C.F.R. § 54.30.4"* Because the Board has decided that the
CLB isin fact ascertainable,*” we find that NY S-21 and NY S-22 are outside the
scope of the proceeding. Hence they are inadmissible.”®

466 Entergy NY S Answer at 124.
4671d. at 124-25.

46814, at 125.

469 See NRC Staff Answer at 69-71.

4ONY S Reply at 115.
471 1d.

472 Id.

473 See discussion supra Part VI1.S.2.

474Tr. at 367-68.

475 See supra Part VILA 2.

476 10 C.F.R. §2.300(F)(1)(ii), (iv), and (vi).
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W. NYS23

THE LICENSE RENEWAL APPLICATION FOR IP2 AND IP3FAILSTO COM-
PLY WITH THE REQUIREMENTS OF 10 C.F.R. §54.21(a) BECAUSE THE
APPLICANT HAS NOT PROPOSED COMPREHENSIVE BASELINE INSPEC-
TIONS TO SUPPORT ITS RELICENSING APPLICATION AND PROPOSED
20-YEAR LIFE EXTENSIONS.47

1. Background — NYS-23

NY S-23 contends that 10 C.F.R. §54.21 requires a preapplication audit and
inspection of the facilities by Entergy and the NRC Staff in order to identify the
SSCsthat are subject to AMR and to determine their functionality.*® NY S further
asserts that the NRC Staff should require Entergy, during the relicensing review,
to perform a comprehensive baseline inspection of both reactors.#”® According to
NY S, thisinspection would establish the state of the reactors and their SSCs and
would disclose any degradation.*® NY S suggests that the inspection program,
proposed by Entergy inthe LRA, is‘‘vague and ill-defined.’’ 48t

Entergy, in opposing admission of NY S-23, states that it completed an IPA
for IP2 and IP3 that complies with NRC Regulations.*®? Entergy also highlights
the sections of the LRA that address these concerns and states that NY S does not
dispute any of the results of the |PA .4 Entergy disagrees with NY S's suggestion
that it must undertake another inspection program before relicensing, claiming
that such an additional program is not required under the regulations.*®* Entergy
maintains that Appendix B of the LRA contains an adequate discussion of the
inspection programsrelated to licenserenewal and that nothing moreisrequired.*>

The NRC Staff opposes admission of the contention because, in its view,
NYS's opinion of what is appropriate is not what is required by regulation.*
According to the NRC Staff, there is no regulation requiring an applicant to
perform a preapplication audit or inspection beyond the IPA, which is called for
in Part 54.487

4TTNY S Petition at 217.
478
Id.
4191d. at 218.
48014, at 219.
481 Id.
482 Entergy NY'S Answer at 126.
483
Id.
4844,

4851d. at 127.
486 NRC Staff Answer at 72.
4871d. at 73.
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Inits Reply, NY S makes the point that the NRC Staff and Entergy oppose the
contention because it is not required under the regulations, but NY S is asking for
a comprehensive baseline inspection as a‘‘basic engineering principle.’’ “# NY S
contends that Entergy misconstrues the contention in that it incorrectly states that
NY S asserted that an IPA had not been done.*® NY S represents that its concern
is with the inspections that will be done in the future.*® NY S argues that those
inspections‘‘are only as good as the baseline agai nst which they are measured and
the results are tracked and trended for rate of degradation.’’ %! Furthermore, NY S
asserts that the design life for a plant is not arbitrary and *‘ has significant safety
implication for extended plant operations.’’#? Finally, in terms of materiality,
NY S maintains that at this juncture it must establish only that it is entitled to
“‘cognizablerelief’’ and *‘ show that a more comprehensive inquiry iswarranted’
— it does not need to prove its contention.*%

2. Board Decision — NYS-23

The Board rejects this contention because it is outside the scope of thislicense
renewa proceeding. Part 54 does not require the type of comprehensive baseline
ingpection desired by NYS, no matter how sensible such a requirement might
seem. LRA 882.1 to 2.5 describe the scoping and screening results of the
IPAs required by section 54.21, and LRA Appendix B provides a discussion of
license renewal inspection programs. NY'S has not pointed to specific facts to
support the conclusion that the IPAs in the LRA — the only plant inspection
program required by the regulations— are inadequate. Entergy has done what the
regulationsrequire. If NY S believesthe current NRC Regulations are inadequate,
the venue for raising such a concern is a section 2.802 petition to institute a
rulemaking action.

X. NYS24

THE LICENSE RENEWAL APPLICATION FOR IP2 AND IP3 FAILS TO COM-
PLY WITH THE REQUIREMENTS OF 10 C.F.R. §54.21(a)(1)(i) BECAUSE
THE APPLICANT HAS NOT CERTIFIED THE PRESENT INTEGRITY OF
THE CONTAINMENT STRUCTURES AND HAS NOT COMMITTED TO AN

“B8NYS Reply at 115.
489,

490 1d.
9119, at 115-16.
4921, at 117.

4%3d, at 117-18 (citing Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
LBP-98-7, 47 NRC 142, 179 (1998)).
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ADEQUATE AGING MANAGEMENT PROGRAM TO ENSURE THE CON-
TINUED INTEGRITY OF THE CONTAINMENT STRUCTURES DURING THE
PROPOSED LIFE EXTENSIONS %

1. Background — NYS-24

NY S-24 alleges that the LRA fails to comply with 10 C.F.R. §54.21(a)(1)(i)
because Entergy has not conducted enhanced inspections to assess the integrity
of the containment structures.*® NY S asserts that the LRA *‘ discloses significant
concerns regarding the continuing integrity of the containment structures'’4%
based on the fact that the water/cement (‘‘w/c’’) ratios for the containment
structures at 1P2 and IP3 are outside the NRC's currently acceptable range.*”
Given that the material properties of concrete are directly related to the w/c ratio,
NY S asserts that Entergy’s AMP is inadequate, as stated in its expert witness
Declaration,*® dueto thelack of enhanced inspections needed to monitor integrity
of the containment structures.

Entergy opposes admission of NY S-24 on the groundsthat it is vague, presents
an issue that is outside the scope of a license renewal proceeding, and does
not demonstrate a genuine dispute on a materia issue of law or fact.*® Entergy
assertsthat NY S sarguments regarding theintegrity of the containment structures
are outside the scope of this proceeding to the extent that they address ongoing
inspections and the current integrity of these structures.5® Entergy posits that
NYS's plea for the NRC to exercise its regulatory discretion to implement
enhanced inspections demonstrates that this contention is outside the scope of
the proceeding. Entergy agrees that certain issues relating to the integrity of
the containment structures are within the scope of license renewal proceedings,
but represents that these issues are adequately discussed in the LRA, and that
all components subject to AMR are listed in the LRA as well.5®* While NYS
references the GALL Report for the acceptable range for w/c ratios of 0.35 to
0.45, Entergy reverses its arguments on previous contentions by stating that the
GALL Report is merely guidance and is not an NRC Regulation that is binding
on the Applicant.>®? [nstead, Entergy points out that the containment structuresfor

494 NY S Petition at 221.
495 Id.

496 Id

4971, at 222.

498 See Declaration of Dr. Richard T. Lahey, Jr. at 12-13 (Nov. 2007) [hereinafter Lahey Declaration].
499 Entergy NY'S Answer at 130.

50014, at 131.

0Ly, at 132,

5024, gt 133-34.
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IP2 and | P3 meet the broader American Concrete Ingtitute (** ACI’") specification
range which alow w/c ratios up to 0.576.5%

The NRC Staff opposes admission of NYS-24 to the extent that NYS is
requesting that the NRC exercise regulatory authority to require inspections of
the concrete.5® Such a request, in the Staff’s view, reflects a concern with a
current operating or compliance issue which is not subject to review in alicense
renewal proceeding.>® Further, the NRC Staff argues that NY S-24 is vague and
unsupported. The NRC Staff, like Entergy, asserts that the LRA shows that the
concrete is in compliance with the ACI specifications.5® While the NRC Staff
admitsthat the w/c ratios are outside the range established in the GALL Report, it
does not believe that NY S has provided support to require enhanced inspection.”

In its Reply, NY S asserts that, while the NRC Staff’s argument that NY S-24
raises a current operating issue, the NRC does not actually addresstheissuein its
review of current operating issues.3® NY S argues that this contention questions
the adequacy of Entergy’s AMP for the concrete containment structure, i.e., the
Applicant’s program for future operations during the license renewal period.>®
NY S makes the point that enhanced inspections are required where, asin the case
of Indian Point, the wi/c ratios are outside the range listed by NRC Staff in the
GALL Report.51

2. Board Decision — NYS-24

In NY S-24, the Petitioner has provided facts and expert opinion that question
the integrity of the concrete in the containment structure by providing statements,
not refuted by the Applicant or the NRC Staff, that the wi/c ratio, while meeting
ACI recommendations, exceeds the current recommended range provided by the
GALL Report. The contention is neither vague nor unsupported, as Entergy and
the NRC Staff assert. While NY S does not explain why Entergy’ s acceptance of
wi/c ratios up to 0.576 (as alowed by ACI) are not appropriate, it is undisputed
that the engineering properties of the resulting concrete directly depend on this
ratio. Further, we find that it is not NYS's but Entergy’s burden to show that
the concrete in the containment structures with w/c ratios as high as 0.576 will
maintain its integrity during the extended period of operations, and, if this cannot

50314, at 133.

504 NRC Staff Answer at 74.
5054,

5064,
5074,

508 NY S Reply at 118.
509,

51014, at 120.
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be done, to develop an AMP that ensures that any indication of degradation is
detected and remediated. As suggested by NY'S, enhanced inspections may be
one component of such a plan.

In summary, the Board finds NY S has provided sufficient information to show
that a genuine dispute exists that is within the scope of the proceeding relating to
the continuing integrity of the containment structures based on the high w/c ratio.
NY S-24 is admitted in order to determine what effect, if any, the w/c ratio will
have on the integrity of the containment structure, whether an additional AMP is
necessary, and also, what those AM Ps must include.

Y. NYS25

ENTERGY’S LICENSE RENEWAL APPLICATION DOESNOT INCLUDE AN
ADEQUATE PLAN TO MONITOR AND MANAGE THE EFFECTS OF AG-
ING DUE TO EMBRITTLEMENT OF THE REACTOR PRESSURE VESSELS
(“‘RPVS’) AND THE ASSOCIATED INTERNALS.5!

1. Background — NYS-25

NY S-25 contendsthat the L RA failsto include an adequate plan to monitor and
manage the effects of aging due to embrittlement of the reactor pressure vessels
(“"RPV’") and the associated internals as required by 10 C.F.R. §54.21(a), and
does not include an evaluation of TLAA as required by 10 C.F.R. §54.21(c).5?
NYS claims that a thorough review of the effects of embrittlement is essential
in preventing a core meltdown and radioactive release.>® NYS contends that
the LRA does not document ‘‘that Entergy performed any age-related accident
analyses, or that it took embrittlement into account when it assessed the effect of
transient loads.’’5* NY S asserts that the possibility of embrittlement of the RPV
requiresAMR under 10 C.F.R. §54.4.55 According to NY S, Entergy hasfailed to
present any experiments or analysis ‘‘to justify that the embrittled RPV internal
structures will not fail . .. .""5%

Entergy opposesthe admission of NY S-25 becauseit maintainsthat, contrary to
theassertionsmadeby NY S, the L RA aready adequately deal swith embrittlement
of RPVs and the associated internals.5*” Entergy claimsthat NY Sfails to address

SIINYS Petition at 223.
512 1d.

5131d. at 224.
514 1d.

5154, at 225.
5161, at 226.
517 Entergy NY'S Answer at 135.
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or refer to the areas of the LRA that deal with theseissues.>'® Entergy believesthat
the expert support relied on by NY S makes bare assertions about what should be
considered in the LRA without providing adequate support to justify admission
of the contention.®® Entergy also asserts that it is in compliance with 10 C.F.R.
§50.61, thus any challenge to its control of embrittlement is unsupported.5°

The NRC Staff opposes the admission of NY S-25 because the contention does
not identify any error, omission, or deficiency in the LRA.5* The NRC Staff
focuses on NYS's argument regarding TLAASs and asserts that NYS does not
explain why or how Entergy’s TLAA fails to show that the SSCs will perform
their intended functions.5? The NRC Staff further contends that the LRA does
provide analysis on reactor vessel heutron embrittlement, and that NY S does not
address any deficiency with that analysis.>*

In its Reply, NY S asserts that Entergy has failed to establish the stability of
the components of P2 and IP3 in the LRA.5?* The experiments that were done,
accordingto NY S, ‘‘indicate that damage caused by irradiation embrittlement isa
significant concern; one that must be considered before any decision on renewing
thelicenses. . .ismade.’’ 5 NY S also contends that Entergy isincorrect in stating
that NY S has not controverted a position taken by Entergy initsLRA. NY S points
to the sections in its expert’s Declaration that identify the sections of the LRA
addressing embrittlement and his conclusion that ** embrittlement and/or fatigued
incore bolts, structures, and their associated welds, when subjected to significant
transient loads, may fail and result in an uncoolable core geometry subsequent to
postulated accidents.’’ 5% NY S also believes that the contention is admissible as it
has demonstrated that Entergy has not addressed several issues, namely, that the
LRA fails to show (1) that any age-related accident analyses where performed;
(2) whether embrittlement was taken into account in assessing the effect of the
transient loads; and (3) how embrittled RPV s would respond in the case of aloss
of coolant accident (‘' LOCA’").5%"

51814, at 136.
519 1d.
50 geeid. at 139-41.

521NRC Staff Answer at 76.
522 1d.

523 Id

524NYS Reply at 122.
525 1d.

526d, (citing Lahey Declaration at 6).
527\ d. at 123 (citing Lahey Declaration at 6-7).
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2. Board Decision — NYS-25

NY S submits that ‘‘embrittlement of the RPV's and their associated internals
is one of the most important age-related phenomena . . . [and that] [f]ailure to
carefully consider the effects of embrittlement could result in a meltdown of the
core. ... Thisclaim is supported by the Declaration of Dr. Richard Lahey, a
Professor of Engineering at Rensselaer Polytechnic Institute, who is of the opinion
that components in the Indian Point reactors have serious embrittlement issues
that are not adequately addressed in Entergy’s LRA. Specifically, Dr. Lahey
indicates that a ‘**degradation in ductility’” (embrittlement) will adversely affect
the reactor’s ability to withstand pressurized thermal shock transients and that
Entergy’sLRA only briefly, insections A.2.2 and A.3.2, mentionsthermal shocks
and does not demonstrate that the Applicant took embrittlement into account when
addressing the effect of these transient 10ads.5?° Dr. Lahey states that Entergy fails
to document inits LRA **any experiments or analysisto justify that the embrittled
RPV internal structures will not fail and that a coolable core geometry will be
maintain[ed] subsequent to a[Design Basis Accident] LOCA. "5 According to
Dr. Lahey ‘‘[t]his is a serious and unacceptable omission by Entergy because
embrittled structures are known not to tolerate shock loads well.’’ 5t

Whether an AMP is necessary to manage the cumulative effects of embirittle-
ment of the RPV's and associated internals is within the scope of this proceeding.
The Lahey Declaration focuses on specific portions of Entergy’ s LRA that are, in
Dr. Lahey’s professional judgment, deficient. NY S has raised a genuine issue to
be resolved at an evidentiary hearing. NY S-25 is admitted.

Z. NYS-26/26A

ENTERGY’SLICENSE RENEWAL APPLICATION DOESNOT INCLUDE AN
ADEQUATE PLAN TO MONITOR AND MANAGE THE EFFECTS OF AGING
DUE TO METAL FATIGUE ON KEY REACTOR COMPONENTS.5%?

1. Background — NYS-26/26A

NYS-26 was included in NYS's Petition.> Entergy submitted an Answer
opposing the contention in its entirety, and the NRC Staff submitted an Answer

528 NY S Petition at 224 (quoting Lahey Declaration at 3).
5291 ghey Declaration at 3-8.

501d. &t 7.

531,

532NY S Petition at 227.

53314, at 227-33.
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that did not oppose admitting the majority of NY S-26.5%* On March 4, 2008, the
NRC Staff sent aletter to the Board in which it stated that Entergy had submitted
LRA Amendment 2 to the Commission on January 22, 2008.5%° Based on LRA
Amendment 2, the NRC Staff indicated it now found NY S-26 to be moot, and
declared it now opposed the admission of NY S-26 in its entirety.5¢ Based on the
changed circumstances — the change in position of the NRC Staff based on the
submission of LRA Amendment 2 — and in accordance with a Board Order,”
NY S filed a supplement — NY S-26A — on April 4, 2008,5% that did not alter
the language of the original contention, but supplied additional support for its
admissibility in response to LRA Amendment 2. Entergy and the NRC Staff
responded on April 21, 2008.5®° NY S replied on May 1, 2008,5° and on May 22,
2008, NY Sfiled a supplemental citation in support of admitting NY S-26A .54

2. Original Contention: NYS-26

NY S-26 alleges that the ‘' LRA does not include an adeguate plan to monitor
and manage the effects of aging due to metal fatigue on key reactor components
that are subject to an [AMR], pursuant to 10 C.F.R. §54.21(a), and an evaluation
of TLAA, pursuant to 10 C.F.R. §54.21(c)."’>* The focus of this contention is
NY S's assertion that Entergy has not presented an AMP to address the potential
for key reactor components to crack and/or fail due to metal fatigue. The clear

534 Entergy NY S Answer at 141-49; NRC Staff Answer at 77-78.

535 Entergy Letter NL-08-021, Letter from Fred R. Dacimo, Entergy Vice President, License
Renewal, to NRC Docket Control Desk (Jan. 22, 2008) (ADAMS Accession No. ML080290659)
[hereinafter LRA Amendment 2].

536 |_etter from David E. Roth and Kimberly A. Sexton, Counsel for the NRC Staff, to the Licensing
Board (Mar. 4, 2008) [hereinafter NRC Staff LRA Amendment 2 Letter].

537 icensing Board Order (Scheduling Briefing Regarding the Effect of License Amendment 2
on Pending Contentions) (Mar. 18, 2008) (unpublished) [hereinafter License Amendment 2 Briefing
Order].

538 petitioner State of New York’s Request for Admission of Supplemental Contention No. 26-A
(Metal Fatigue) (Apr. 7, 2008) [hereinafter NY S Supplemental 26A].

539 Answer of Entergy Nuclear Operations, Inc. Opposing the State of New York’s Request for
Admission of Supplemental Contention 26-A (Meta Fatigue) (Apr. 21, 2008) [hereinafter Entergy
Supplemental 26A Answer]; NRC Staff’s Response to New York State's Request for Admission of
Supplemental Contention 26-A (Metal Fatigue) (Apr. 21, 2008) [hereinafter NRC Staff Supplemental
26A Response].

540 petitioner State of New York's Reply to Entergy’s Answer and NRC Staff’s Response to
New York’s Supplemental Contention No. 26-A (Metal Fatigue) (May 1, 2008) [hereinafter NYS
Supplemental 26A Reply].

51 New York State's Supplemental Citation in Support of Admission of Contention 26A (May 22,
2008) [hereinafter NY S Supplemental Citation].

542 NY S Petition at 227.
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potential for such cracking and failure is, according to NYS, indicated by the
cumulative usage factors (‘' CUF'") presented in the LRA that exceed the critical
value of 1.0 for several components, in particular, the pressurizer surge line
piping, the reactor coolant system piping charging system nozzle for 1P2, and the
pressurizer surgeline nozzlefor 1P3.5% By not assessing the excessive CUF values,
NY S maintains that Entergy has not adequately shown that the TLAA for metal
fatigue will be valid throughout the license extension period.>** Furthermore,
while Entergy provides three potential options to resolve the excessive CUF
values,>® NY S contends that merely providing an *‘impermissibly vague ‘plan to
develop aplan’ ' does not properly manage the effects of aging.>

Entergy initially opposed admission of NY S-26 for lacking specificity, failing
to supply factual support or expert opinion, and failing to establish a genuine
dispute on a material issue of law or fact.> In opposing NYS-26, Entergy
dismissed it as nothing more than a string of assertions that ‘‘fail to identify
any valid safety concern or specific deficiency in the LRA. "% Specifically,
Entergy argued that NY S had not provided factual support for its allegations, and
maintained that the contention does not establish a genuine dispute on a material
issue because NY S failed to show that the approach outlined in the LRA to deal
with metal fatigue — LRA §4.3.3 — is unacceptable.>° Entergy also stated that
section 4.3.3 of the LRA demonstrates that its proposed program is adequate,
consistent with NRC guidance and regulations, and is on schedul eto be completed
at least 2 years before the license renewal period begins.5*

The NRC Staff did not initially oppose admission of NY S-26 to ‘‘the limited
extent that it challenges how the LRA demonstratesthat it satisfiesthe elements of
10 C.F.R. §54.21(c)(2)(iii) for the CUF."’ %! However, the NRC Staff did object
to NY S's suggestion that Entergy will use arbitrary assumptions in any refined
CUF analyses as unsupported speculation, and to NY S's request for immediate
action by Entergy to replace existing components with CUFs greater than 1.0

531d. at 227-28.

541d. at 232.

5451d. at 230-31. The options are (a) refine the fatigue analysis; (b) manage the effects of aging due
to fatigue under a program approved by the NRC; or (c) repair or replace affected |ocations before the
CUF exceeds 1.0.

5614, at 232.

547 Entergy NY S Answer at 142.

58d.

591, at 143.

5014, at 144-48.

SSINRC Staff Answer at 77-78.
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which the NRC Staff declared was a current operating issue that is outside the
scope of the proceeding.5%?

InitsReply, NY Snoted that the NRC Staff did not challengeNY S-26 to the ex-
tent that it addresses Entergy’ s approach to satisfying 10 C.F.R. §54.21(c)(1)(iii),
and further noted that Entergy’s Amendment to the LRA does not invalidate the
contention but rather confirmsits validity.5

3. LRA Amendment 2

LRA Amendment 2 — submitted to the Commission on January 22, 2008 —
included, inter alia, specific commitments to manage fatigue using the existing
Fatigue Monitoring Program under 10 C.F.R. §54.21(c)(1)(iii) rather than a
program for which detailswould be submitted in the future.5> LRA Amendment 2
also provided additional information relating to the CUF calculations and quality
assurance. Specifically, in LRA Amendment 2, Entergy abandoned one of the
options for aging management (the proposal to inspect key reactor components
that have a CUF greater than 1.0), defined an approach to perform arefined fatigue
analysis to account for the effects of reactor water environment, and committed
to repairing or replacing affected components before they exceed a CUF of 1.0in
accordance with NRC Regulations and guidance (i.e., the GALL Report).5%

In its March 4 letter, the NRC Staff stated without further elaboration that
LRA Amendment 2 cured the deficiencies cited in NYS-26 and that the NRC
Staff now opposed the admission of the contention.>® The March 4 letter from
the NRC Staff was received by the Board just prior to Oral Argument. Given
the short period of time between the NRC Staff’s change in position and Oral
Argument, the Board authorized NY S — if it concluded that LRA Amendment 2
did not cure al deficiencies noted in the original NY S-26 — to file an amended
contention that would take into consideration the change in circumstances caused
by LRA Amendment 2 and the NRC Staff’s change of position. This amended
contention was to be filed by April 7, 2008, Entergy and the NRC Staff were to
answer NY S's amended contention by April 21, 2008,%7 and NY S was to submit
itsreply by May 1, 2008.5%8

5219, at 78.

553NY S Reply at 125-27.

554 NRC Staff LRA Amendment 2 Letter at 1 (citing LRA Amendment 2, Attach. 1).

555 Entergy Supplemental 26A Answer at 8.

556 NRC Staff LRA Amendment 2 Letter at 2.

557 |_jcense Amendment 2 Briefing Order at 2.

558 jcensing Board Order (Granting Riverkeeper, Inc.’s Motion and Amending Briefing Schedule)
a 3 (Apr. 9, 2008) (unpublished).
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4. Supplemental Contention: NYS-26A

Initsamendment designated ** Supplemental Contention 26-A’" (NY S-26A),5°
NYS did not withdraw its original NYS-26; instead, NYS took the position
that LRA Amendment 2 did not cure the basic defect identified in the original
contention, and that Entergy failed to submit an adequate AMP for metal fatiguein
accordancewith 10 C.F.R. §54.21(c)(2)(iii).%° Further, NY S states that Entergy’s
application, including LRA Amendment 2, does not provide details on the
analytical methods and assumptionsit proposed to use to calculate the TLAA for
metal fatigue required for the LRA, and failed to meet regulations by delaying
these calculations until after approval of its LRA.%6! Finaly, according to NYS,
Entergy continues to rely on a vague AMP which merely commits to either
repairing or replacing key components when the CUFs become greater than 1.0,
without providing any other details, e.g., the criteria governing the adoption of
remedial action for affected components.5

Entergy opposes NY S-26A as lacking adequate factual or legal support, and
for failure to establish a genuine dispute.®3 In addition to addressing NYS's
assertion that certain reactor components are ‘‘aready fatigue limited, ’5%* En-
tergy asserts that it meets the requirements of 10 C.F.R. §54.21 by using a
methodology for its CUF calculations that has been approved by the American
Society of Mechanical Engineers (‘*ASME’’) and the NRC Staff, by applying
factors derived for carbon/low-alloy steels and stainless steels from NUREG/CR-
6583 and NUREG/CR-5704 respectively, and by using plant-specific operational
history data as governed by Entergy’s Part 50, Appendix B Quality Assurance
program.5s® Entergy goes on to challenge NY S'sinferences that it will adjust the
calculation inputs to obtain a preordained result by pointing out that performing
corrective action for componentswith an existing CUF above 1.0 isan operational
issue addressed by its CLB, and states that there is no regulatory requirement to

559NY'S addressed the three requirements of 10 C.F.R. §2.309(f)(2) for filing a new or amended
contention, and met the Board' s directive to submit any additional pleading based on LRA Amendment
2by April 7,2008. NY S Supplemental 26A at 6-8. Entergy did not oppose NY S' s proposed amendment
as nontimely. Entergy Supplemental 26A Answer at 4. In its answer, the NRC Staff was silent on the
matter as well.

560 NY S Supplemental 26A at 2, 4.

56119, at 5.

56219, at 6.

563 Entergy Supplemental 26A Answer at 4.

564\While Entergy thoroughly addresses this allegation, NYS simply notes in its Reply that it is
reasonable to assume that, given the high CUF values approaching 0.9 at the time of extended
operations, that some CUF values would likely approach 1.0 before extended operations. NYS
Supplementa 26A Reply at 2 n.1.

565 Entergy Supplemental 26A Answer at 8.
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implement any action now for those components whose CUFs are projected to
exceed 1.0 during the period of extended operation.56

The NRC Staff also opposes admitting NY S-26A, positing that delaying the
CUF calculations and the development of an AMP is consistent with regulations
and Staff guidance.’®” The NRC Staff notes that Entergy commits to refining
the CUF calculations at least 2 years prior to entering the period of extended
operation.>® The NRC Staff also usesthe GAL L Report to support its position that
recalculating CUFsis an acceptable option and claims that there is no regulatory
authority to demand that an applicant immediately repair or replace components
that will have a CUF above 1.0.56°

Supported by its expert witnhess, NY S replies that Entergy’s proposed plan
for recalculating the CUFs does not define the assumptions it will use in this
reanalysis, does not describe how it will implement the methodology for each
of the two reactors at Indian Point, and does not provide any detail on what it
will do if the recalculated CUFs are greater than 1.0 for any of the key reactor
components.5® NY S describes Entergy’ s involvement with its License Renewal
proceedings for Vermont Yankee, where a similar CUF issue was admitted as
a contention.5* NYS claims that the experience in Vermont Yankee supports
its allegation that the mere disclosure of the type of recalculations that will be
performed still resultsin multipleissueswhen the assumptions and actual analyses
are not provided in the LRA .57

5. NYS Supplemental Citation in Support of Admission of NYS-26A

On May 14, 2008, the NRC Staff posted on the ADAMS system a summary
of atelephone conference between Entergy and the NRC Staff that was held on

56619, at 9-13.

567 NRC Staff Supplemental 26A Response at 5.

568|d, at 7. It is interesting to note, however, that the NRC Staff does not address the fact that
Entergy had committed to refining the CUF calculation only for thelocationsidentified in LRA Tables
4.3-13 and 4.3-14 but had deleted its initial commitment to perform these calculations for the other
locations listed in NUREG/CR-6260, ‘* Application of NUREG/CR-5999 Interim Fatigue Curves to
Selected Nuclear Power Plant Components'’ (Feb. 1995) (ADAMS Accession No. ML031480219),
without providing justification for this change in position, LRA Amendment 2, Attach. 1 at 5, Attach.
2 at 15, and is silent on the need for expanded CUF analyses whenever key components indicate a
CUF greater than 1.0.

569 NRC Staff Supplemental 26A Responseat 10. The NRC Staff goeson to assert that any allegation
by NYS that some components currently have a CUF greater than 1.0 is an operational issue which
should be addressed under 10 C.F.R. §2.206.

570NY S Supplemental 26A Reply at 2-3.

S71vermont Yankee, LBP-06-20, 64 NRC at 183-87.

5T2NRC Staff Supplemental 26A Response at 4-6.
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April 3, 2008, regarding, inter alia, the amount of information Entergy would
be required to produce as part of its LRA.5% In response, NYS submitted a
supplemental pleading in which it claims that the NRC Staff summary ‘‘reveals
that Entergy, with the acquiescence of the NRC Staff, does not intend to allow the
details of how it will address metal fatigue issues to be made part of this license
renewal proceeding.’’5™

6. Board Decision — NYS-26/26A

The Board concludes that NYS has raised a genuine issue with regard to
whether the LRA contains an adequate AMP for metal fatigue of key reactor
components and, for reasons explained herein, admitsthat portion of NY S-26/26A
relating to the calculation of the CUFs, and the adequacy of the resulting AMP
for those components with CUFs greater than 1.0.5

Calculation of the CUFsisaTLAA for metal fatigue which must beincludedin
an LRA in accordance with 10 C.F.R. §54.21(c)(1). In evaluating metal fatigue,
a component’s CUF is the fundamental parameter used to determine whether it
will likely develop cracks during the license renewal period and, as a result, be
subject to an AMP in accordance with 10 C.F.R. §54.21(c)(2)(iii). The Board
finds that, as the threshold parameter of the TLAA for metal fatigue, an applicant
must complete the analysis of the CUFsfor the license renewal period and include
the results in the LRA. Any reanalysis or refinements of the CUF calculations
would also be governed by the same TLAA requirements.>"

We reason that the recalculation of the CUFs is not an option for the AMP.
CUFs are threshold values that determine whether such a program is needed for
license renewal. Likewise, there is no technical or logistical reason why these
calculations cannot be compl eted as part of the LRA. The regulations support this
logic by dictating that the analysis of these factors be completed before the need
for an AMP is determined and included in the LRA.

573 NRC Summary of April 3, 2008, Telephone Conference Between Entergy and NRC Staff (May 8,
2008) (ADAMS Accession No. ML081190059).

574NY S Supplemental Citation at 1.

575The Board rejects NYS's suggestion that Entergy will use arbitrary assumptions in any refined
CUF analyses as unsupported speculation.

576 Beforelater changing itsopinion, the NRC Staff did not accept Entergy’ scommitment in Vermont
Yankee to complete the evaluation of TLAA prior to entering the period of extended operations, but
required Entergy to calculate the CUF for its LRA in order to meet the requirements of 10 C.F.R.
§54.21(c)(1). Summary of Telephone Conference Call Held on August 17, 2007, Between the U.S.
Nuclear Regulatory Commission and Entergy Nuclear Operations, Inc., Pertaining to the Vermont
Yankee Nuclear Power Station License Renewal Application (Oct. 25, 2007) (ADAMS Accession
No. ML072630124).
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Initially Entergy proposed three options as its AMP to address 10 C.F.R.
8851.21(a)(3) and 54.21(c)(1)(iii), including the option of refining the CUF
calculationsto *‘ determine valid CUFsless than 1 when accounting for the effects
of reactor water environment.”’ 5”7 However, Entergy’s proposal to perform the
modified calculations in the future, abeit in accordance with specified guidance,
isunacceptabl e because these cal culations are not acomponent of an AMP, but are
the fundamental fatigue analyses for time-limited aging that 10 C.F.R. §54.21(c)
requiresto be included in the LRA.

Even if the refined CUF analyses were considered part of the AMP —
the Board believes they are not — Entergy’s proposal would fall short of the
obligations required by section 54.21(c)(1)(iii). Specifically, Entergy has not
provided the details of the approach and assumptions used in the analyses,
how the calculations will be verified, or a summary of the resulting CUFs for
each location, including the representative locations identified by NUREG/CR-
6260.58 In LRA Amendment 2, Entergy commits to performing the work using
atime-tested analytical method and, in accordance with ASME codes, applying
parameters consistent with the GALL Report, deriving analysis factors from
unspecified formulae in various NUREGS, and applying its Part 50, Appendix B
Quality Assurance program to govern thisactivity.5” However, the potential range
of possible calculations that might result from the application of this approach
does not meet the demonstration requirements of section 54.21(c)(2)(iii) for an
AMP.

In regards to the corrective action portion of its AMP, Entergy’ s commitment
to ‘‘repair or replace the affected locations before exceeding a CUF of 1.0''5%0
does not meet the ** demonstration’” requirement of the regulations.

Entergy and the NRC Staff erroneously conclude that Entergy’s future com-
mitments meet the intent of section 54.21(c)(1)(iii) in that the *‘ effects of aging
on theintended function(s) will be adequately managed for the period of extended
operations.’’ %8 While theimplementation of the AMP can anticipate future actions
asimplied by this statement, the actual plan must be sufficient to demonstrate the
specific aging management actions that will take place in the future, and not just
that the AMP will be developed in the future. Entergy’ s lack of CUF calculations
and brief description of potential corrective options (i.e., ‘‘repair or replace the
affected locations'’ %?) falls short of the regulatory standard.

STTLRA §4.33.

578 See NUREG/CR-6260.

579 Entergy Supplemental 26A Answer at 10-12.

5601 RA Amendment 2, Attach. 2 at 15.

581 Entergy Supplemental 26A Answer at 11; NRC Staff Supplemental 26A Response at 7 (citing
10 C.F.R. §54.21(c)(2)(iii)) (emphasis added by Applicant and the NRC Staff).

562| RA Amendment 2, Attach. 2 at 15.
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The regulatory guidance allowing for postponement of program details relates
to those portions of the plan that depend upon the future actions, performance
data or the like, that is impossible to perform or obtain prior to submittal of
the LRA and can only be performed or obtained up to and during the period of
extended operations. In such situations, the applicant must defer the specificity of
its program to a future date when this information becomes available. Thisis not
what faces us here.

Once the CUF calculations are completed at the LRA stage, the Applicant can
decide which option it will use to manage aging for the critical components and
to define the plan at thistime. Entergy may wish to postpone the effort to afuture
date, but it has not provided any justification to support such a course. Thus,
although Entergy does not have to implement the selected option at this time, it
must perform the threshold CUF calculations needed to define its chosen course,
and choose its course.

The NRC Staff is correct in pointing out that new commitments devel oped for
licenserenewal are an acceptablelicensing basis.> Consistent with this approach,
as the example from the SRP-LR provided by the NRC Staff in its answer to
NY S-26A suggests,®® it is appropriate and reasonable for the Applicant to delay
initiating corrective actions until the time when the CUF for a key component
approaches 1.0. For the LRA, however, the regulations require a TLAA, like the
CUF calculations, and an AMP demonstrating that aging effects will be managed
during the period of extended operation. Neither of these requirements can be
met by delaying the refined CUF calculations to some future date, or by merely
committing to develop a plan at some undefined time after the renewal licenseis
granted.

Initsanswer to NY S-26A, the NRC Staff uses a quote from the GALL Report
defining an acceptable AMP for metal fatigue corrective actions as one that
includes ‘‘repair of the component, replacement of the component, and a more
rigorousanalysis’’ to support itsposition that refined CUF calculationsare aviable
option which *‘are treated no differently than repair or replacement.’’ 5% Besides
the fact that the NUREG has no force of law, the NRC Staff arguably has misread
the language in this section. The conjunction ‘‘and’’ before ‘*more rigorous
analysis'’ refersto additional actionsthat must take place for any component that
is repaired or replaced, and not to the refinement/reanalysis of the initial CUF
calculations that are the subject of interest in this contention.

In this contention, NY S further argues that components with CUF greater than
1.0 through the extended period of operations should be replaced immediately.5%

583 NRC Staff Supplemental 26A Response at 5 (citing 56 Fed. Reg. at 64,945-46).
5841d. at 6.

5854, at 9-10 (quoting the GALL Report at X.M-1 — X.M-2).

586 NY'S Petition at 232.
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While it may be prudent to do so, there is nothing in the regulations that requires
Entergy to implement that action at this point, or at any other specific time in
the future. To the contrary, none of the arguments presented to date indicate that
the effects of aging on the SSCs cannot be adequately managed by delaying the
repair or replacement of the key components until a time when it is needed, as
indicated by the CUF values approaching 1.0. Such an approach is consistent
with the regulatory language in section 54.21(c)(1).

In summary, this Board admits NY S-26/26A to the limited extent that it
asserts that the LRA is incomplete without the calculations of the CUFs as
threshold values necessary to assess the need for an AMP, that Entergy’s AMPis
inadequate for lack of the final values, and that the LRA must specify actions to
be carried out by the Applicant during extended operations to manage the aging
of key reactor components susceptible to meta fatigue. In doing so, the Board
recognizes the requirement for inclusion of the actual CUF calculations in the
LRA to meet the TLAA regulations, 10 C.F.R. §54.21(a)(3), and to provide the
specificity needed to achieve the demonstration required of an AMP, 10 C.F.R.
§54.21(c)(2)(iii). Moreover, consistent with arecent ruling in Vermont Yankee, 57
this Board recognizes that an AMP that merely summarizes options for future
plans does not meet the specific requirement for demonstrating that the effects
of aging will be adequately managed for the period of extended operations as
required by Part 54.

AA. NYS27

THE NRC SHOULD REVIEW IN THIS RELICENSING PROCEEDING THE
SAFETY OF THE ON-SITE STORAGE OF SPENT FUEL AND THE CONSE-
QUENCES OF A TERRORIST ATTACK ON ANY OF THE THREE SPENT
FUEL POOLS AT INDIAN POINT.588

1. Background — NYS-27

NY S-27 asserts that the NRC should review the safety of the onsite storage
of spent fuel and the consequences of a terrorist attack on any of the three
spent fuel pools at Indian Point.3 NY S contends that NEPA requires the NRC
to consider every significant aspect of the environmental impact of a proposed
action. NYS points to the Ninth Circuit decision in San Luis Obispo Mothers

587 \/ermont Yankee, LBP-06-20, 64 NRC at 186-87.

588 NY S Petition at 234.
589|d.
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for Peace v. NRC,>° which held that NEPA requires the NRC to study how the
actions of applicants and the NRC affect the risk of terrorism.>! NY S maintains
that the spent fuel poolsat Indian Point are not enclosed by leak-tight containment
structures, and that this deficiency would increase the radiation dispersed in
case of an attack.®? NY S contends that it has exposed the fallacy of the NRC's
position (that an attack on the spent fuel poolsis unlikely and would not produce
significant environmental impacts); that theissueis material to the environmental
and safety findings that the NRC must make; and that the NRC should not issue
the license without critically examining the real possibility of aterrorist attack on
areactor so closeto New York City.5%

Entergy opposes admission of this contention because the ‘* Commission and
its Licensing Boards have consistently held that the NRC Staff does not need to
consider, as part of its safety or environmental review, terrorist attacks on nuclear
power plants seeking renewed licenses, including the spent fuel pool.’’ 5% Entergy
argues that the Commission has ‘‘expressly rejected’’ the notion that the Ninth
Circuit's decision in Mothers for Peace requires a review of the environmental
costs of an act of terrorism during a license renewal proceeding.>®® Entergy
also claims that NYS-27 is an impermissible challenge to NRC Regulations,
specifically 10 C.F.R. Part 51, and asserts that the proper forum for NYS
to address its concerns would be the rulemaking process, not an adjudicatory
proceeding.5%

The NRC Staff opposes the contention’s admission because the Commission
“*has clearly ruled that NEPA does not require consideration of the environmental
impact of terrorist actsin alicense renewal proceeding.’’>®” The NRC Staff also
incorporates its response to Clearwater’ s Contention EC-6.5%

In its Reply, NY S points out that neither the NRC Staff nor Entergy refutes
NYS's assertions that there will be significant and devastating impacts if the
radioactive material stored in the spent fuel pools is released.> NY S also sug-
gests that neither party addresses the question of whether terrorism is a credible

5% 449 F.3d 1016 (9th Cir. 2006), cert. denied, Pacific Gas & Electric Co. v. San Luis Obispo
Mothers for Peace, 127 S. Ct. 1124 (2007).

S9INY S Petition at 242.

592\d. at 243.

593 Id.

594 Entergy NY'S Answer at 150 (citations omitted).

5%, at 151.

5%d. at 152-53.

597 NRC Staff Answer at 79.

598 See discussion infra p. 207; NRC Staff Answer at 101-02.

59NYS Reply at 130.
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threat to the facility.®® NY S argues that the analysis in, and conclusions of, the
GEIS are flawed and outdated in its severe accident analysis and that Entergy
has not contradicted any of the evidence and analysis provided by NY S regard-
ing the GEIS.® NYS further contends that the adverse environmental impacts
resulting from an attack on the spent fuel pools are different than those that the
GEIS analyzed because the GEIS looked at a release from inside a containment
structure, and the spent fuel pools are outside the containment structures.®? Fur-
thermore, NY S points out that the Environmental Protection Agency (‘'EPA’")
has asked the NRC to include an analysis of the impacts of terrorism in alicense
renewa Environment Impact Statement, thereby contradicting the NRC Staff’s
and Entergy’ s argument that the consequences of terrorist acts do not need to be
considered.6%

2. Board Decision — NYS-27

Subsequent to Mothers for Peace, which said that under NEPA the NRC must
consider the environmental consequences of a terrorist attack, the Commission
assertedin Oyster Creekthat it ‘‘isnot obligated to adhere, inall of itsproceedings,
to the first court of appeals decision to address a controversial question.’’&“
The Commission determined that ** *[t]errorism contentions are, by their very
nature, directly related to security and are therefore, under our [license renewal]
rules, unrelated to ‘‘the detrimental effects of aging.”” Consequently, they are
beyond the scope of, not ‘*material’’ to, and inadmissible in, a license renewal
proceeding.’ '’ 6% Furthermore, the Commission has found that NEPA *‘imposes
no legal duty on the NRC to consider intentional malevolent acts . . . on a
case-by-case basis in conjunction with commercia power reactor license renewal
applications.’ ' 608

6004,

60119, at 131-32.

60219, at 134.

603|d, at 135 (citing Letter from Grace Musumeci, Chief, Environmental Review Section, U.S.
Environmental Protection Agency, Region 2, to Chief, Rules and Directives Branch, Division of
Administrative Services, NRC (Oct. 10, 2007) (ADAMS Accession No. ML072960360).

604 AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI1-07-8, 65 NRC 124,
128-29 (2007) (citing United States v. Stauffer Chemical Co., 464 U.S. 165, 173 (1984); United Sates
v. Mendoza, 464 U.S. 154, 160 (1984)).

605|d, at 129 (quoting Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba
Nuclear Station, Units 1 and 2), CLI1-02-26, 56 NRC 358, 364 (2002)).

606 McGuire/Catawba, CLI-02-26, 56 NRC at 365 (citing Private Fuel Storage, L.L.C. (Indepen-
dent Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340 (2002); accord Dominion Nuclear

(Continued)
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Based on Oyster Creek, we find that NYS-27 is beyond the scope of this
proceeding, and inadmissible. While the Board understands the unique nature of
the Indian Point facility given its proximity to New Y ork City, we are nonethel ess
bound by the Commission’sruling in Oyster Creek *‘that NEPA does not require
the NRC to consider the environmental consequences of hypothetical terrorist
attacks on NRC-licensed facilities.’ 87 Accordingly, we must reject NY S-27.

BB. NYS-28

RADIONUCLIDES LEAKING FROM THE IP1 AND IP2 SPENT FUEL POOLS
ARE CONTAMINATING GROUNDWATERAND THE HUDSON RIVER, AND
NEPA REQUIRES THAT THE NRC EXAMINE THE ENVIRONMENTAL M-
PACTS OF THESE LEAKSIN THE CONTEXT OF THIS LICENSE RENEWAL
PROCEEDING.5%

1. Background — NYS-28

NY S-28 contends that because radionuclides are leaking from the spent fuel
pools at IP1 and P2, thereby contaminating groundwater and the Hudson River,
the NRC Staff must examine the environmental impacts of these leaks as part
of its NEPA review.5® NY'S argues that leaks of radionuclides, which Entergy
acknowledges have occurred from the spent fuel pools at Indian Point, are neither
a Category 1 nor a Category 2 issue and, accordingly, the NRC must assess those
impacts in the context of a license renewa proceeding.t® NYS contends that
residual contamination will continue even when all the spent fuel is removed,
that an inability to inspect a large portion of the liner will prevent Entergy from
precluding other leaks, and that the full extent of the impact is unknown.5!

According to NY S, Entergy’s argument that the NRC examined tritium con-
tamination of groundwater inthe GEIS doesnot invalidatethis contention, because
(1) the 1996 GEIS review was not an inquiry into leaks from spent fuel pools;
(2) radionuclides other than tritium were detected at Indian Point; (3) leakage of
radionuclidesis occurring not only into the groundwater but also into the Hudson
River; and (4) the levels of contamination are higher than acceptable levels at

Connecticut, Inc. (Millstone Nuclear Power Station, Unit 3), CLI1-02-27, 56 NRC 367 (2002); Duke
Cogema Sone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility), CL1-02-24, 56
NRC 335 (2002)).

607 Oyster Creek, CL1-07-8, 65 NRC at 129.

608 N'Y'S Petition at 245.

6094,

6104, at 247-48.

611|d, at 250-251 (citing Declaration of Timothy B. Rice at 7-8 (Nov. 26, 2007)).
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various locations onsite.52 Additionally, NY S suggests that a plant operator who
cannot prevent multiple leaks of radionuclides should not be considered to be
qualified for alicense extension, because the NRC must ensure that each applicant
will operate the plant in a manner that is safe for the public and the environment
before it grants an extension to the license.5:3 In sum, it is NYS's position that
the extent of the leaks far exceeds what the NRC reviewed on a generic basisin
the GEIS and that the uniqueness of the site and hydrogeologic pathways to the
Hudson River mean that these impacts are significant and must be reviewed under
NEPA in this proceeding.

Entergy opposes admission of NY S-28, claiming that it raises issues that are
outside the scope of license renewal proceedings, lacks factual support or expert
opinion, and fails to establish a genuine dispute on a materia issue of law or
fact.54 Entergy asserts that while there have been leaks into the groundwater that
may have goneinto the Hudson River, the site does not use the groundwater onsite
and the groundwater is not associated with any drinking water pathway; therefore,
Entergy argues EPA limits on drinking water are not applicable.5'® Entergy points
out that NY S has not disputed the radiological findings in the ER that found that
NRC dose limits have not been exceeded.56

Entergy also states that its 2-year hydrogeol ogic investigation into the ground-
water impacts, as discussed in section 5.1 of the ER, was completed after the
LRA was submitted and the report summarizing its findings and conclusions
was issued on January 11, 2008, with copies sent to the NRC, New York State
Department of Environmental Conservation (‘‘NYSDEC'’), and the New York
Public Service Commission.s'” Entergy reports that the results from this investi-
gation are consistent with the previous site data and do not indicate any potential
adverse environmental or health risk.6'® Finally, Entergy contends that, based on
the information in the ER and in the Investigation Report, all of NYS' sissuesin
NY S-28 are either moot, invalid, or outside the scope of this proceeding.t*® The
Investigation Report claims that the leaks in the spent fuel pool of 1P2 have been
identified, repaired, and stopped; that any potential for leaks from the 1P1 spent
fuel pool will be permanently terminated in 2008 when Entergy removesthe spent

61219, at 252.

6131, at 250.

614 Entergy NY'S Answer at 154.

61514, at 156-57.

6161d, at 157.

617 Hydrogeological Site Investigation Report, Indian Point Energy Center, Buchanan, New Y ork
(Jan. 11, 2008) [hereinafter Investigation Report].

618 Entergy NYS Answer at 159.

61914, at 161-64.

144



fuel and drains the pool; and that there are no known leaks from 1P3’s spent fuel
pool .62

The NRC Staff opposes admission of NYS-28 on the grounds that it is
an impermissible challenge to NRC Regulations, is beyond the scope of the
proceeding, and fails to identify a genuine dispute.f? The challenge to the
regulations relates specifically to attacks by NYS on the GEIS, and on the
decision made by the Commission that, in license renewal proceedings, the
radiological impacts on the environment can be dealt with generically and that
the impact is small.522 The NRC Staff also contends that NY S's expert does not
raise any issues of fact in support of the contention.%

In its Reply, NYS argues that Entergy’s ER fails to address the potential
environmental impacts from the leaking spent fuel pools and fails to analyze
mitigation measures to address these leaks.5* NY S contends that contrary to the
assertion made by the NRC Staff that NY S-28 challengesthe GEI'S, the contention
actually doesnot assert that the spent fuel leaksareaCategory 1issueor aCategory
2 issue but rather are an environmental impact that has not been addressed in
the GEIS.5% NY'S objects to the NRC Staff’s assertion that the contention does
not raise issues of fact by referencing portions of its petition that presented, for
instance, concentrations of tritium at levels 30 times the drinking water standard
and strontium-90 at 14 times the standard,?¢ information that isinconsistent with
the claims by Entergy in its ER of only low concentration detections. NY S urges
that Entergy’s assertion that the EPA’s drinking water limits are inapplicable is
erroneous by pointing out that these limits are often used as a benchmark for
comparison purposes, and that Entergy itself uses them both in the ER and in the
Investigation Report.®?” NY S asserts that as a matter of law, ‘*Entergy does not
havetheright to decide the current and future uses of groundwater for the residents
of New York State.’’6%8 Also, NY S disputes Entergy’ s claim that the impact of the
new information is not significant, maintaining that Entergy’s conclusion is based
only on short-term risks and does not properly evaluate the long-term effects of
the leaks.52

62014, at 162.

621 NRC Staff Answer at 79.

622|d, at 79.

6234, at 80.

624NY S Reply at 136.

6254, at 138.

6264, at 140.

6271d. at 141.

628|d, (citing Environmental Conservation Law §§17-0101, 17-0301, 17-0303, 17-0809; N.Y.
Comp. Codes R. & Regs. tit. 6, Parts 701, 703).

6294, at 143-45.

145



2. Board Decision — NYS-28

INNY S-28itisimplied that the NRC Staff has not addressed the environmental
impacts of the radionuclides leaking from the IP1 and P2 spent fuel pools as part
of its NEPA requirements. The Board finds that such a claim must be rejected
because it is impossible for the Board to judge what NRC may or may not do
in its Supplemental Environmental Impact Statement (‘‘SEIS"’) for the Indian
Point LRA proceedings — a document that is months away from publication.
With similar situationsin other contentions, the Board was able to determine that
the contention related primarily to the quantity and quality of information that
Entergy provided in its ER.5% However, for this contention, NY S does not refer
to Entergy’s ER until the last page of its Petition, and then only briefly to address
Entergy’ s position that leaks from the spent fuel pools are not within the scope of
the proceeding because the NRC examined tritium contamination of groundwater
in section 4.8.2 of the GEIS.%!

NYS aggressively challenges Entergy’s ER in its Reply. But the issues
raised by NYSin its Reply (i.e., attacks on the lack of information and analyses
in Entergy’s ER) are significantly different than the issues raised in its initial
contention (i.e., that NEPA requires NRC to examine the environmental impacts
of the detected radionuclide leaks), and the allegations in the Reply are ones that
could and should have been raised in itsinitial Petition. As new information, the
Board did not consider the arguments presented for thefirst timein NY S s Reply.

Even if the Board wereto consider NY S's new allegations raised in its Reply,
we hote that the Applicant has, in section 5.0 of its ER, characterized these
radiological leaks as new information, but goes on to posit that these leaks are
not significant because Entergy defines the impacts as SMALL based on the
total dose exposure.t3 Contentions relating to the conclusions that the NRC Staff
reachesinits NEPA analysiswith regard to the environmental impacts from these
radiological releases to groundwater must await future publication of its SEIS.

In denying the admissibility of this contention we note that it is very similar to
Riverkeeper EC-3 and Clearwater EC-1, both of which we admit and will consol-
idate.533 We admit those contentions because they focus on alleged deficienciesin
the ER, and refuse to admit NY S-28 because it focuses on the NRC Staff review
that has yet to occur. We note, however, that NY S can adopt Riverkeeper EC-3
and Clearwater EC-1 in order to further participate in the litigation of the issues
raised in this contention.

630 gee eg., infra Part VI.DD.

631N S Petition at 252.

632 Entergy NYS Answer at 156-57; Tr. at 439-40.
633 See infra Part XII1.
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CC. NYS29

THE ENVIRONMENTAL REPORT FAILS TO ADDRESS EMERGENCY PRE-
PAREDNESS AND EVACUATION PLANNING FOR INDIAN POINT, AND
THUS VIOLATES THE REQUIREMENTS OF THE NATIONAL ENVIRON-
MENTAL POLICY ACT.%#

1. Background — NYS-29

NY S-29 contends that the ER violates NEPA and NRC Regulations by failing
to address the environmental impacts of emergency preparedness and evacuation
planning.5® NY Sassertsthat the NRC’ s conclusion that the analysis of evacuation
plans is not a site-specific issue that must be addressed in the ER is a violation
of NEPA and is contrary to NRC's own basis for the GEIS.5%® NY S points out
that evacuation planning is not categorized as a separate issue in the GEIS, but is
part of postulated accidents, and specifically, design basis accidents, a Category 1
issue, and severe accidents, a Category 2 issue for which NY S alleges emergency
and evacuation planning must be analyzed.53” Specifically, NY S contends that
while the GEIS does discuss emergency planning, and uses it for calculating
the risk of an accident, it does not ‘‘directly address the mechanisms, efficacy,
and effectiveness of actual evacuation plans.’’ % With the aid of expert opinion
expressed in a report by James Lee Witt and the Declaration of Raymond C.
Williams, NYS makes several points regarding the inadequacy of emergency
evacuation plans specific to Indian Point.6%°

Entergy opposes the admission of NY S-29 on the grounds that it raises issues
not within the scope of the proceeding, poses an impermissible challenge to
Commission regulations, runs counter to controlling Commission legal precedent,
and fails to establish a genuine dispute on a material issue of fact or law.5?
Entergy claims that the language of 10 C.F.R. §50.47 directs that emergency

834 NY S Petition at 253

635 seeid. at 253-55 (citing 10 C.F.R. §50.47 and 10 C.F.R. Part 51).

63619, at 256.

857d. at 257-59.

6389, at 258.

639|d, at 259-61, 264-69. According to the information provided by NYS, traffic studies have
shown the road system to be inadequate to handle an evacuation; population density has made
the consequences of ineffective protective strategies more serious; first responders will flee the
vicinity because they believe the evacuation plans cannot work; the planning process has outdated
and ineffective aspects; there is inadequate public outreach and education; communications systems
and hazard assessment technologies are outdated; and local and state officials will not certify the
evacuation plans.

640 Entergy NY'S Answer at 165.
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planning is outside the scope of license renewal proceedings.® Entergy also
points to language in Turkey Point and Millstone®*? to support its position that
the Petitioner, by attempting to challenge emergency planning in this proceeding,
is impermissibly challenging NRC Regulations. Entergy adds that 10 C.F.R.
§51.53(c)(3)(i) incorporates the findings of the GEIS into Part 51 and therefore
the ER does not need to analyze Category 1 issues.®® Entergy also states that
NYS does not identify any specific deficiencies in the ER and that emergency
and evacuation plans are reviewed periodically and are thus part of the ongoing
regulatory process.5#

The NRC Staff opposes the admission of NY S-29 because, in its view, the
Commission has explicitly determined that emergency preparednessis outside the
scope of thelicenserenewal process.®®> The NRC Staff arguesthat *‘ neither NEPA
nor the Commission’s regulations in 10 C.F.R. Part 51 require consideration of
emergency preparednessin an [ER] submitted in support of [an LRA] — nor has
[NY S] cited any legal authority to support this claim, as required.’’ 64

In its Reply, NYS maintains that neither the NRC Staff nor Entergy has
refuted NYS's assertions regarding the deficiencies of the evacuation plan.s*
NY S contends that because it has submitted a contention with enough evidence
of the deficiencies in the ER on the evacuation planning issue it has met the
requirements of 10 C.F.R. §2.309.5%¢ NY S also attempts to clarify that NYS-29
is an environmental contention, not a safety contention, and thus the main issue
in this contention is whether the ER ‘‘fully analyzes and identifies mitigation
measures should there be an off-site radiological emergency release.’’%° NYS
maintains that the law requires the ER to consider alternatives to mitigate severe
accidents and that Entergy has failed to ‘‘ consider any of the problems identified

6411d, at 165-66. [Entergy referenced 10 C.F.R. §50.47(a)(1)(ii) which the Board believes should
be section 50.47(a)(2)(i).]

642|d, at 166 (citing Turkey Point, CLI1-01-17, 54 NRC at 10 (*‘Issues like emergency planning
— which already are the focus of ongoing regulatory processes — do not come within NRC safety
review at the license renewal stage. . ..""); Dominion Nuclear Connecticut, Inc. (Millstone Nuclear
Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 560-61 (2005) (*‘Emergency planning is,
by its very nature, neither germane to age-related degradation nor unique to the period covered by
the . . . license renewal application. Consequently, it makes no sense to spend the parties’ and our
own valuable resources litigating allegations of current deficienciesin aproceeding that is directed to
future-oriented issues of aging’’)).

643 Tr. at 458.

644 Entergy NY'S Answer at 167.

645 NRC Staff Answer at 82 (citing 56 Fed. Reg. at 64,967).

64619, at 84.

647 NY S Reply at 147.

6481,

64914 at 148.
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with the current emergency planning or ways to fix those problems in order to
mitigate the consequences of a severe accident at Indian Point.’’ %0 NY S contends
that the Commission noted in Turkey Point that the environmental analysesin the
GEIS will be reviewed every 10 years, and points out that they are currently over
12 years 0ld.%* NY S noted during Oral Argument that the GEIS is now ‘‘stale’’
and that NY S is being ‘*asked to look at conclusions reached a decade-plus ago
on issues of grave safety and mitigation with respect to the environmental impacts
of [a nuclear facility.’’ 652

2. Board Decision — NYS-29

The Board rejects NY S-29 for being outside the scope of the proceeding. The
Commission has stated that *‘ there is no need for alicensing review of emergency
planning issues in the context of license renewal. . . . [Clurrent requirements. . .
provide reasonabl e assurance that an acceptable level of emergency preparedness
exists at any operating reactor at any time in its operating lifetime.”’85 The
Commission emphasized that it ** has amended 10 C.F.R. §50.47 to clarify that no
new finding on emergency preparedness will be made as part of alicense renewal
decision.’’®* As aresult, the NRC Regulation dealing with emergency plans, 10
C.F.R. 850.47(a)(2)(i), provides that no finding relating to emergency planning
is necessary for issuance of a renewed nuclear power reactor operating license.
This language places consideration of emergency plans outside the scope of this
proceeding and is supported by NRC case law.5%

Although acontention discussing emergency planning wasadmitted in Pilgrim,
it related to the adequacy of a SAMA and did not deal directly with emergency
planning.5% The case law deals with emergency preparedness and evacuation

6501, at 150.
8511, at 153.
52Ty, at 455.
65356 Fed. Reg. at 64,966-67.
6541d. at 64,967.
655 See Millstone, CLI-05-24, 62 NRC at 560-61; Turkey Point, CLI-01-17, 54 NRC at 9-10.
656 |n Pilgrim, the Petitioner
supported its call for further analysis by raising relevant and significant questions about the
input data that appears (from the Application) to have been used in the Pilgrim SAMA analysis
regarding (1) the evacuation time estimates . . . and it . . . supported arguments to the effect
that including more realistic input data might change the SAMA analysis, with information
indicating, to the level necessary for contention admissibility, that these particular data may
be materially incorrect.
Pilgrim, LBP-06-23, 64 NRC at 338-39. In thisinstance, NY S has not provided the requisite support
to cause us to conclude that NY S-29 is an environmental contention that can be admitted under the
limited scope of license renewal proceedings.
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planning contentions in the context of safety and not NEPA issues; however,
NY S has not demonstrated that the impacts from the insufficiencies alleged in
Entergy’ s emergency plan affect the outcome of any specific NEPA-related issue,
e.g., aSAMA asin Pilgrim.

At Ora Argument, NYS acknowledged that section 50.47 sets forth the
requirements regarding emergency planning,®’ but argued that by addressing the
issue in the GEIS, the NRC agreed that *‘[€]vacuation planning is at the heart,
essentially amitigation measure with respect to accidents at a nuclear power plant
[and] that was a significant environmental impact.’’ %8 Thus, because the NRC
dealt with emergency planning as an environmental issue, NY S urges that it can
bring forth environmental contentions dealing with emergency planning issuesin
this license renewal proceeding.

The Board does not believe that the inclusion of emergency planning in the
GEIS opens it up for a challenge in license renewa proceedings and would
instead posit that this fact supports the determination that emergency planning is
a Category 1 environmental issue that is dealt with on a generic, not site-specific,
basis.5%°

DD. NYS-30 and NYS-31

NYS-30: NEPA REQUIRESTHAT THE NRC REVIEW THE ENVIRONMEN-
TAL IMPACTS OF THE OUTMODED ONCE-THROUGH COOLING WATER
INTAKE SYSTEM USED AT INDIAN POINT, WHICH CAUSES SIGNIFICANT
HEAT SHOCK/THERMAL DISCHARGE IMPACTS.%%

NYS-31: NEPA REQUIRES THAT THE NRC REVIEW THE ENVIRONMEN-
TAL IMPACTS OF THE OUTMODED ONCE-THROUGH COOLING WATER
INTAKE SYSTEM USED AT INDIAN POINT, WHICH CAUSES MASSIVE
IMPINGEMENT & ENTRAINMENT OF FISH & SHELLFISH.%6!

1. Background — NYS-30 and NYS-31
NY S-30 and NY S-31 allege that, under NEPA, the NRC Staff must review the

857 Ty, at 451.

58Ty, at 451-52.

659 At Oral Argument, NY S acknowledged that emergency planning was deemed a generic issue for
license renewals by the Commission. ‘** So, number one, yes, generically it was addressed as saying it
is generic for al. We believe it is not generic for dl, and we believe we have laid that out.”” Tr. at
454, Essentially, NYSis challenging the Commission’s determination that emergency planning is a
Category 1 issue.

860 NY S Petition at 271.

66114, at 281.
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environmental impacts of the once-through cooling water intake system used at
Indian Point that causes significant heat shock on aquatic biotain theHudson River
and massive impingement and entrapment of fish.562 According to NYS, NRC
Regulations require applicants whose plants use a once-through cooling system
to provide in their ER a current copy of a Clean Water Act (‘*'CWA’") §316(b)
determination, showing that their intake structure incorporates the best technology
available to minimize adverse environmental impacts, or alternatively, a CWA
§316(a) waiver or the equivalent state permit and supporting documents.5%*
According to NYS, Entergy has not demonstrated, and cannot demonstrate, its
section 316 determinations are current because a closed-cycle cooling intake
system represents the best technology available.® Furthermore, NY S alleges that
Entergy has not received a CWA § 316(a) waiver.5%

NYS believes that the heat source impacts and damage done to fish in the
Hudson River from the once-through cooling system warrant denial of the license
renewal or, inthe alternative, conditioning the license renewal on the construction
and use of closed-cycle cooling water intake systems.® NYS maintains that
the ER does not provide an estimate of the actual number of fish impinged or
entrained, and that this omission meansthe ER fail sto acknowledgethe significant
and obvious environmental impacts on the ecosystem in the Hudson River.5%

Entergy opposes the admission of NY S-30 and NY S-31 because, in its view,
these contentions raise issues that are outside the scope of license renewal
proceedings, lack the factual or expert opinion support, and fail to establish a
genuine dispute on amaterial issue of law or fact.5%° Entergy assertsthat it provided
in the ER a copy of its current State Pollutant Discharge Elimination System
(‘*SPDES'") permit, which is the equivalent state permit required by 10 C.F.R.
§51.53(c)(3)(ii)(B).5° Entergy maintains that, even though it was not required to
address heat shock, entrainment, or impingement in its ER (becauseit included its
current state permit that is equivalent to a CWA § 316 determination), it provided
the information, including potential impacts of the open-cycle cooling system
and a discussion of aternatives.5* Entergy also suggests that, by law, the NRC

6624, at 271, 281-85.

6634, at 274-75 (citing 10 C.F.R. §51.53(c)(3)(ii)(B)).

6641d. at 275 (citing 10 C.F.R. §51.53(c)(3)(ii)(B)).

685|d, NY S maintains that the NY SDEC has determined that the closed-cycle cooling system isthe
best technology available for minimizing adverse environmental impacts. Id.

666 1d.

667\d. at 271-72, 281.

6681, at 287.

669 Entergy NY'S Answer at 168, 193.

6701d. at 176, 194.

6711d. at 184, 196.
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cannot override the determination made by the State of New York in its SPDES
permit nor consider its validity.5”2 According to Entergy, NY S's premise that the
SPDES permit is not current or effective is undercut by recent NRC decisions
that have said that an administratively extended state-issued permit satisfies the
10 C.F.R. 851.53(c)(3)(ii)(B) requirements.5 In regard to heat shock, Entergy
maintains that NY S-30 should not be admitted because NY S does not point to
any actual deficiencies with the thermal analysis presented in the ER.57* Instead,
Entergy suggeststhat NY Sis attacking the NRC Regulations and asking the NRC
to apply the New York State Criteria Governing Thermal Discharges,5” which
the Applicant asserts are outside the NRC'’ s jurisdiction.5®

Entergy also contends that NYS-30 and NYS-31 do not include adequate
factual and expert opinion support.f”” Specifically, Entergy alleges that NYS's
expert for thermal discharges (NY S-30) actually supports Entergy’s position,
and that the two experts for impingement and entrainment (NY S-31) are not
qualified to give the expert opinions they provided and that their conclusions are
“‘improperly speculative.”’ %8 Finally, Entergy argues that the contentions are not
material because they cannot affect the outcome of the proceeding.5™

The NRC Staff does not oppose the admission of these contentions to the
limited extent that NY S-30 challenges the adequacy of the heat shock analysis,
and that NY S-31 challenges the impingement and entrainment analysis, provided
in the ER.%° However, at the Oral Argument, the NRC Staff alerted the Board
and NY Sthat it had changed its position and would oppose the admission of these
contentionsin their entirety.®! The NRC Staff explained that, initsinitial reading
of the LRA and the ER, it was not clear that Entergy had met the requirements
of CWA §316.%2 However, in its continuing review of the LRA, the ER, and the

672|d, at 179-80. Entergy currently has a draft SPDES permit from NYSDEC because the
adjudicatory proceeding regarding the permit is pending. Id. at 182.

673|d, at 181 (citing Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power
Station), CL1-07-16, 65 NRC 371, 383-84 (2007)).

6741d. at 183.

675N.Y. Comp. Codes R. & Regs. tit. 6, Part 704.

676 Entergy NY S Answer at 183; Entergy assertsthat its thermal analysisin the ER actually usesthe
therma reguirements approved by the NY SDEC under N.Y. Comp. Codes R. & Regs. tit. 6, Part 704.
Id. at 184.

677 Seeid. at 185-90, 195.

67814. at 185, 201-03.

6791d. at 191, 203-04.

680 Staff Answer at 85, 87.

81Ty, at 467.

882Tr. at 468.
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pleadings, the NRC Staff decided that Entergy has demonstrated that it does meet
the CWA § 316 requirements.5

In its Reply, NY S points to the licensing history of P2 and IP3 to support its
position that these contentions are within the scope of the proceeding, that having
a closed-cycle cooling system is a necessity, and that the NRC has the authority
to require Entergy to use them.®* NY S asserts that given that the SPDES permit
renewal processisongoing, the 1987 SPDES permit that Entergy submitted inits
LRA does not satisfy the Clean Water Act. NYS uses NYSDEC's rejection of
two draft ElSs previously submitted by IPEC’s owner asits justification.® NY S
calls Entergy’s attacks on NY S's expert witnesses ‘‘baseless’ and claims that
they are an *‘ attempt to misdirect the substantive arguments in the case, contrary
to the evidentiary and historical record.’’ 6%

2. NYS's Response to the NRC Staff’s Change in Position

With leave of the Board, NYS filed a response to the NRC Staff’s change
in position on April 7, 2008.%” As mentioned, the NRC Staff initially did not
object to the Board admitting NY S-30 and NY S-31 to the limited extent that the
analysis of heat shock, impingement, and entrainment provided by Entergy in
its ER was not adequate to meet the requirements of section 51.53(c)(3)(ii)(B).
However, the NRC Staff announced its change in position at Oral Argument, and
now recommends that the Board reject this contention as being outside the scope
of the proceeding. In its response, NYS alleges that the NRC Staff’s change
in position has no merit because these contentions are within the scope of the
proceeding.58 NY S goes on to repeat many of the same argumentsthat it used in
itsoriginal pleading, rather than focusing on the reasons that the NRC Staff used
in changing its position, i.e., that the ER does have a sufficient description of the
considerations that went into NY S's equivalent section 316 determinations. NY S
argues that the NRC Staff’s change in position is procedurally invalid because
the informal, last-minute notice to the Board of this change does not comply with

683 Id

684 NY S Reply at 156, 165. The license for |P2 was amended in September 1973. That anendment
also required that the economic and environmental impacts of alternatives to a closed-cycle cooling
system be evaluated and that ainterim plan to ‘* minimize the effects from the thermal discharges, and
from impingement and entrainment impacts’’ be developed. Id. a 156. The NRC similarly amended
IP3'slicensein April 1976. 1d.

68519, at 158, 168.

6861, at 169.

687 petitioner State of New York’s Response to NRC Staff’s Change in Position to New York's
Contentions 30 and 31 (Apr. 7, 2008) [hereinafter NY S-30 and NY S-31 Response].

68819, at 2.

153



NRC rules of procedure, and contend that the NRC Staff should have filed a
motion to amend its January 22, 2008 response.5&°

Entergy and the NRC Staff responded on April 21, 2008. Entergy claims that
NY S did not address the validity of the NRC Staff’s updated position that NYS's
SPDES permit is an equivalent CWA 8316 determination because it could not
reasonably dispute that NY SDEC's SPDES permit is valid and, as a matter of
New Y ork Statelaw, containsthe equivalent CWA 8 316 determination.5® Rather,
according to Entergy, NY S simply restates its Reply, repeating prior arguments,
and offering nothing new to support the admissibility of NY S-30 and NY S-31.6%1
As such, Entergy argues that NY S still fails to furnish adequate factual or legal
support to establish a genuine dispute on a material issue.®® Entergy goes on to
specifically discusswhy the NRC Staff’ s position change was procedurally proper
and correct, and discusses how NY S's criticisms of Entergy’s position regarding
section 51.53(c)(3)(ii)(B) are unsupported by New Y ork State or NRC law.5%

The NRC Staff presents many of the same arguments as Entergy.®* The
NRC Staff discusses how the 1987 SPDES permit is both current and valid,®®
describes how the CWA prohibits the NRC from requiring closed-cycle cooling
in this instance,%% and asserts that its change in position was not procedurally
defective.5%

3. Board Decision — NYS-30 and NYS-31

NY S-30 and NY S-31 contend that the NRC isrequired under NEPA to review
the environmental impacts of the once-through cooling water intake system used at
Indian Point, and states that this system causes (1) significant heat shock/thermal
discharge impacts; and (2) massive impingement and entrainment of fish and
shellfish, respectively. The Board assumes that the focus of these contentions
is the quantity and quality of information that Entergy provided in its ER, as

68914, at 7-8.

6% Entergy Nuclear Operations, Inc.’s Reply to Riverkeeper, Inc.’s and State of New York's
Responses to NRC Staff’s Change in Position Regarding Aquatics Contentions at 2 (Apr. 21, 2008).

89114, at 6.

6%1d. at 2.

6%q. at 8-10.

694 NRC Staff’ s Reply to State of New Y ork and Riverkeeper, Inc.’s Responsesto the Staff’ s Change
in Position on New York Contentions 30 and 31 and Riverkeeper Contention EC-1 at 3-6 (Apr. 21,
2008).

6%|d. at 4-6.

6%|q. at 6-7.

89714, at 7-8.
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is evidenced by the contention support presented by NY S in its Petition,®*® and
not the adequacy of the NRC review, which is not yet complete. Even with this
assumption, for reasons explained herein, the Board rejectsNY S-30 and NY S-31
because they are outside the scope of the proceeding because they are attacks on
NRC Regulations, specificaly 10 C.F.R. §51.53(c)(3)(ii)(B).

Section 51.53(c)(3)(ii)(B) requires an applicant to provide in its ER a site-
specific analysis of entrainment, impingement, and heat shock/thermal discharge
impacts from its once-through cooling systems.5® The applicant may meset its
obligationsby doing one of following: (1) provideacopy of current CWA 8§ 316(b)
determination; (2) provide a section 316(a) variance or egquivalent State permit
and supporting documentation; or (3) assessthe impact of proposed action on fish
and shellfish resources resulting from heat shock, impingement, and entrainment.

In this case, Entergy has done two of the three. Entergy explains that
its ER contains a copy of its existing SPDES permit, including supporting
documentation.” NY S acknowledges that Entergy’s SPDES is avalid discharge
permit issued by the State of New Y ork,”* and it is undisputed that the governing
SPDES permit was included in Entergy’s ER. In addition, Entergy argues that
its ER aso includes an extensive assessment of ecological studies that have been
conducted over the past three decades as they relate to the impacts from heat
shock, impingement, and entrainment.” Nowhere in NYS's pleadings does it
refute the presence of this information or contend that these assessments do not
meet the third option in section 51.53(c)(3)(ii)(B).

From a review of the history relating to the validity of Entergy’s SPDES
permit, it is clear that (1) the EPA delegated NY SDEC authority to administer
the CWA surface water permitting program; (2) in the process of doing so, EPA
confirmed that New York law is equivalent to CWA requirements (including the
section 316 provisions); (3) with the equivalency designation by EPA, creating
and enforcing water quality standards rests with NYS; (4) NYSDEC can only
grant an SPDES discharge permit to a holder that meets CWA 8316 provisions;
(5) in accordance with CWA §511(c)(2), asimplemented by the Memorandum of
Understanding between the agencies,”® the NRC is prohibited from determining
whether nuclear facilities are in compliance with CWA limitations, assessing
discharge limitations, or imposing additional alternatives to further minimize

698 NY S Petition at 278-80, 285, 287-89.

69 Table B-1.

700 Entergy NY'S Answer at 180.

TOLNY S Petition at 288-89; Tr. at 470.

702 Entergy NY S Answer at 184, 197.

703 Federal Water Pollution Control Act Amendments of 1972, Second Memorandum of Under-
standing and Policy Statement Regarding Implementation of Certain NRC and EPA Responsibilities,
40 Fed. Reg. 60,115 (Dec. 31, 1975).
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impacts on aquatic ecology that are subject to the CWA; and (6) the NRC has
promulgated regulations, specifically 10 C.F.R. §51.53(c)(3)(ii)(B), to implement
these specific CWA requirements that help assure that the Commission does not
second-guess the conclusions in CWA-equivalent state permits, or impose its
own effluent limitations — thermal or otherwise. Therefore, by holding a valid
SPDES permit, Entergy has met its specific obligations by providing initsER the
“‘equivalent state permits and supporting documentation’’ required by the NRC
Regulations.

The history of IPEC's SPDES permit is complex.”* In 1992, Entergy filed
a timely application to renew its 1987 permit with NYSDEC.™ This renewal
applicationisstill under review by NY SDEC. Initsongoing proceeding, NY SDEC
must decide the merits of Entergy’s 1992 renewal application for its SPDES
permit, including the need, if any, to ater its cooling system and/or update
discharge limits. As with the existing 1987 SPDES permit, the final decision
from New York State’s licensing process will be binding on the Commission,
given that the NRC is barred from atering any discharge limitation imposed by
the EPA-approved governing body.

The Board is aware that a draft SPDES permit was prepared by the NY SDEC
staff in 2003, and this draft permit is currently being reviewed in the ongoing
NY SDEC proceeding.”® The existing permit does not expire until NYSDEC
makes a final decision on Entergy’s 1992 renewa application, and, therefore,
Entergy currently holds a valid CWA-equivalent permit issued by NYSDEC.
As discussed above, the Board is prohibited by section 511 of the CWA from
modifying the prescribed discharge limits that are delineated in IPEC’s existing
SPDES permit.

The Commission recently reinforced the need for Licensing Boards to defer
to the State’'s ruling on once-through cooling as reflected in these equivalent
permits.”?” It would be futile for the Board to review any of the CWA determi-
nations, given that it is not possible for the Commission to implement any changes

70410 1982, NY SDEC issued the SPDES permit for IPEC which incorporated the Hudson River
Settlement Agreement (‘‘HRSA’"), and renewed this permit in 1987 with the HRSA as a condition.
While the HRSA expired in 1991, its substantive conditions were continued by consent orders, the
last of which was approved in 1998.

705 Consistent with CWA §402(b)(1)(B), NY S-issued SPDES permits must be renewed every 5
years.

706 The 2003 draft permit is now before NY SDEC-appointed Administrative Law Judges. Once
completed, that proceeding will result in a proposed decision being forwarded to the NYSDEC
Commissioner for issuance of afinal SPDES permit decision.

707\/ermont Yankee, CL1-07-16, 65 NRC at 387.
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that might be deemed appropriate. As a result, the Board rejects NY S-30 and
NYS-31.708

NYS claims that Entergy’s ER fails to provide a *‘current’”’ discussion and
analysis of the aquatic impacts caused by once-through cooling.” The Board
finds that: (1) in the context of the regulations, ‘‘current’’ is synonymous with
“‘most recent’’; (2) Entergy has met its regulatory burden by providing its most
recent SPDES permit issued by the controlling CWA authority, NYSDEC; and
(3) atimely renewal application for this permit was submitted by Entergy and is
presently under review by NY SDEC. At this time, it is not within the Board's
purview to evaluate the completeness or adequacy of the consent orders as it
affects the currency of the existing SPDES permit.

Whilethe current SPDES permit isover 20 yearsold, itsageisadirect result of
the lengthy review process being conducted by NY SDEC. Once that proceeding
is completed, Entergy’s SPDES permit will be updated by NY SDEC to include
its assessment of the cooling system impacts. While the NY SDEC proceeding
continues, the Board does not have the option of looking behind the existing
SPDES permit to make an independent CWA determination. The Commission
has recently reaffirmed that the Board must take permit determinations at face
value and is prohibited from undertaking any independent analysis of the permit’s
limits.” This position is consistent with the legidlative intent to implement the
CWA in away that avoided duplication and unnecessary delays.”™*

708 The Board takes note that the prohibition against the Commission modifying CWA limits does
not relieve the Commission from addressing the impacts from IPEC’s once-through cooling system
(i.e., relating to heat shock, impingement, and entrainment) in the NRC's NEPA analysis. Compliance
with the CWA limits imposed by a designated permitting state is not ‘‘a substitute for, and does not
negate the requirements for NRC to weigh all environmental effects of the proposed action.”” 10
C.F.R. §51.71 n.3 (in this case, the proposed action is the renewal of Entergy’s operating license
for an additional 20-year period). While the NRC Staff must still weigh all the impacts in its SEIS
for IPEC’s license renewal, the Commission must incorporate the analysis of aguatic impact, in toto,
from NY SDEC' s assessment, as reflected in the SPDES permit that it grants to Entergy. As stated in
Seabrook, the permitting agency for the CWA determines the cooling system required at a facility,
and the NRC Staff factors the impacts that result from the use of that system into its NEPA analysis.
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-78-1, 7 NRC 1, 28
(1978). Accordingly, meeting the submittal requirements of section 51.53(c)(3)(ii)(B) does not excuse
Entergy from providing in its ER the descriptions and discussions required by section 51.53(c)(2)
relating to environmental impacts from the proposed action (i.e., renewing Entergy’s IP2 and IP3
operating license for an additional 20-year period) and its aternatives. While Entergy must discuss
the environmental impacts of the proposed action and its alternativesin its ER, in the process, it must
incorporate directly the water quality limits of the existing SPDES permit into this discussion.

709NY S-30 and NY S-31 Response at 3.

7Overmont Yankee, CLI-07-16, 65 NRC at 387-88 (citing Carolina Power and Light Co. (H.B.
Robinson, Unit 2), ALAB-569, 10 NRC 557, 562 (1979)).

d. at 389.
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In summary, the Board finds that these contentions are attacks on 10 C.F.R.
§51.53(c)(3)(ii)(B) because Entergy has provided its most current SPDES permit
and supporting documentation. By New Y ork State law, the SPDES permit must
address all aspects of the CWA including provisions in section 316. While the
existing permit was issued over 20 years ago, the responsibility for its age rests
with the lengthy NY SDEC adjudicatory process over which the Applicant has no
control. Any deficiencies that might have occurred as a result of this extended
review period will be cured once the NYSDEC acts on the renewed permit
application. Until then, the NRC is barred by the CWA from requiring different
limitations than those that exist in IPEC’ s governing permit.

EE. NYS32

NEPA REQUIRES THAT THE NRC REVIEW THE ENVIRONMENTAL IM-
PACTS OF THE OUTMODED ONCE-THROUGH COOLING WATER INTAKE
SYSTEM USED AT INDIAN POINT, WHICH HARMS ENDANGERED SPE-
CIESAND CANDIDATE THREATENED SPECIES."*?

1. Background — NYS-32

NY S-32 alleges that NEPA requires the NRC to review the potential environ-
mental impacts to endangered species and candidate threatened species from the
once-through cooling system.”™3 NYS asserts that section 7 of the Endangered
Species Act (‘'ESA’’) requires the NRC to ensure that, if it grants a license, its
action will not jeopardize the existence of a regulated species.”* As supported
by its expert witness, Dr. Roy A. Jacobson, Jr., NY S alleges that the shortnose
sturgeon, an endangered species, has become impinged on the intake screens at
Indian Point, and the NRC is thus required to determine if granting the license
extension will jeopardize its continued existence.”> Additionally, according to
NYS, Entergy violates ESA §9 because it does not possess an incidental takings
permit for the shortnose sturgeon that do become impinged in the facility’ sintake
structure.”® NYS also alleges that the intake structures impinge the Atlantic
sturgeon, which is a candidate for listing as a threatened species.”™ NY S points
out that under NRC Regulations, the impact of the extended license period on

712N Y S Petition at 290.
713 Id.

7141q.
751d, at 291 (citing Declaration of Roy A. Jacobson, Jr. at 14-15 (Nov. 29, 2007) [hereinafter
Jacobson Declaration]).

781d., at 290.
n7|q.
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threatened or endangered species is a Category 2 environmental issue that must
be considered in the LRA.™8 According to NY'S, under the ESA, the burden is
placed on both Entergy and the NRC to ensure that granting the license extension
would not jeopardize an endangered species.™® NYS contends that the NRC
must either demonstrate that no jeopardy to the endangered species exists, deny
the license extension, or significantly modify operations at Indian Point.”® NY S
then provides factual statements that support its argument regarding the adverse
impacts to the shortnose sturgeon from impingement on the intake structure at
Indian Point.”

Entergy opposes admission of NY S-32, claiming that it raises issues that are
outside the scope of license renewa proceedings, lacks the factual or expert
opinion support, and fails to demonstrate a genuine dispute on a material issue of
law or fact.”? In support of its opposition, Entergy asserts that the ER includes
the required analysis of impacts to threatened and endangered species.’? Entergy
states that it has addressed al of the threatened and endangered species in the
vicinity of Indian Point and that NY S does not allege that the assessment in the
ER is deficient.”* Entergy maintains that shortnose sturgeon are not susceptible
to impingement or entrainment, and that the population has actualy grown
during the operation of Indian Point.”?> Entergy also argues that it is not required
to demonstrate in the ER that it complies with the ESA, thus any allegation of
noncompliance by Entergy with the ESA isoutside the scope of this proceeding.”?
Entergy also contendsthat it doesin fact comply with the ESA becauseit received
a biological opinion under ESA 87(b) that concluded that the once-through
cooling system would not jeopardize the continued existence of the shortnose
sturgeon.™

78|d, at 291 (citing Table B-1).

719 Id.

72014, at 292.

72L1d, at 293-96. NY S asserts that Entergy isimpinging shortnose sturgeon, an endangered species,
without an incidental takings permit in violation of the ESA. Entergy admitsin its ER that the nuclear
power plants do impinge shortnose sturgeon. National Marine Fisheries Service (**NMFS’) issued a
Biological Opinion Report for nearby power plants that detailed mitigation measures employed there
but not at IPEC. The other plants, unlike Indian Point, also have an adaptive management clause
allowing NMFS to require further mitigation measures if the impact on the shortnose sturgeon is
greater than expected. Furthermore, Atlantic sturgeon is now a candidate species as NMFS has begun
areview to seeif it should be listed as threatened or endangered.

722 Entergy NY S Answer at 207.

7231d. at 207-09.

7241d. at 208.

7251d. at 209.
726 Id.

727 e id. at 209-11.
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The NRC Staff also opposes the admission of NY S-32, arguing that NY Sfails
to allege sufficient facts to support its claim that Entergy is taking a threatened
or endangered species with the once-through cooling intake system.”® The NRC
Staff also maintains that NY S has not adequately supported its position that the
shortnose surgeon has in fact been impinged.”

In its Reply, NY S rgjects the NRC Staff’s assertion that NY S did not provide
evidence in its Petition, and states that it is apparent that the NRC Staff failed to
look at the documentation NY Sincluded inits Petition.” In responseto Entergy’s
reliance on the biological opinion, NY S points out that it is 29 years old and is
‘*simply not relevant to the incidental take permit issue, nor does it provide an
exemption to the incidental take requirements for shortnose sturgeon.”” ! NY S
notes that, during the State's review of the SPDES permit for Indian Point, the
operators of the facility represented that they needed an incidental take permit
from National Marine Fisheries Service (‘*"NMFS").”? NYS also asserts that
Entergy iswrongfully dismissing the taking of an endangered specieswhichisin
fact aclear violation of the ESA.™3

2. Board Decision — NYS-32

This contention is inadmissible. In NY S-32, the Petitioner states that en-
dangered shortnose sturgeon become impinged on the intake screens of the
once-through cooling system for P2 and | P3, and that the NRC has an obligation
under ESA to ensurethat its proposed action — granting a 20-year licenserenewal
— will not jeopardize the continued existence of an endangered species. As a
Category 2 issue in the GEIS, NY'S contends that the impact of an additional
20 years of operation on shortnose sturgeon and Atlantic sturgeon, a candidate
threatened species, needs to be addressed.

NY S does not refer to Entergy’s ER until the last page of its Petition and then
only to point out that the Applicant admitsthat the shortnose sturgeon isimpinged
on the intake screens at Indian Point and that it does not possess an incidental
takings permit for thisimpingement.”* While NY S's expert, Dr. Jacobson, states
that the Applicant is violating the ESA whenever this occurs,” NY S does not
attack Entergy’ s ER, but objectsto NRC' sinaction by stating that ‘ ‘ the NRC must

728 NRC Staff Answer at 88.

729 Id.

7ONY S Reply at 172-73.

Ld, a 176.

732 Id.

73Bd, at 177.

7NY 'S Petition at 296.

7351 d. at 291 (citing Jacobson Declaration at 14-15).
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make certain findings to ensure that no jeopardy of the species exists,”’ ™% and, if
NY S is correct in its assessment of the impact on the shortnose sturgeon, NRC
must ‘‘either deny the license extension, or significantly modify the operations
[at Indian Point].’’ 7¥” Whatever validity there might be in its arguments, NY S has
failed to address these issues as deficiencies in Entergy’s ER, the only relevant
document at this point in the proceeding.

NY S does challenge Entergy’ sER in its Reply. The Board finds that the issues
raised by NYS in its Reply — attacks on the lack of information and analyses
in Entergy’s ER — are significantly different than the arguments raised in its
Petition — that NEPA requires NRC to examine the environmental impactsto the
endangered shortnose sturgeon. Likewise, these arguments could and should have
been raised in its Petition and, having not been raised in the Petition could only
be introduced into this proceeding pursuant to 10 C.F.R. §2.309(c). For these
reasons, the Board has not considered the new arguments presented in the Reply.

Even if the Board were to consider NY S's allegations presented for the first
timeinitsReply — that Entergy’s ER failed to adequately analyze environmental
impacts to endangered species and does not analyze mitigation measures —
this contention would still not be admissible because Entergy has done what is
required of it by assessing the impacts of operations during the license renewal
period on threatened and endangered species in sections 4.10.5 and 4.10.6 of its
ER. The Board notes that NY S fails to allege in either its Petition, or its Reply,
that Entergy’s ER does not comply with 10 C.F.R. §51.53(c)(3)(ii)(E). Whether
Entergy should do more is outside the scope of this proceeding.

Viewing the contention as an attack on Entergy’s ER, the Board finds that the
Applicant has provided the required information in the ER for the NRC to assess
whether operation of the Indian Point plant for an additional 20 years would
jeopardize the shortnose sturgeon.

VIlI. STATE OF CONNECTICUT CONTENTIONS

In its Petition to Intervene, Connecticut submits two contentions and indicates
that it wishes to adopt the NY S contentions discussed in section V| above.”® The
two contentions submitted by Connecticut include a spent fuel pool contention
that is similar to NYS-27, and an emergency planning contention comparable
to NYS-29. For the reasons discussed below, both of the contentions submitted
by Connecticut are inadmissible under the contention admissibility standards of
10 C.F.R. §2.309(f)(1). In addition, because Connecticut has not submitted an

7361d. at 292.
737 Id.

738 Connecticut Petition at 1-3.
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admissible contention of itsown, it is barred from adopting the contentions of any
other party.”° The Connecticut petition to adopt is therefore denied. Connecticut
may, however, participate in this proceeding as an interested State pursuant to 10
C.F.R. §2.315(c).

A. Connecticut EC-1 — Spent Fuel Pool
1. Background — Connecticut EC-1

Connecticut EC-1 contends that the majority of the radioactive material at
Indian Point is located not within reactor containment but in spent fuel pools
that are far more vulnerable to accident and terrorist attack.™ Citing to reports
authored by the Department of Energy (‘'‘DOE’’) and the NRC, Connecticut
argues that a fire or attack affecting the spent fuel pools could potentially result
in radioactive releases leading to human fatalities and large-scale contamination
of land.™ For this reason, Connecticut asserts, the issue is material and must be
considered as part of the license renewal process.™?

Entergy opposes admission of Connecticut EC-1, arguing that it (1) is outside
the scope of the proceeding and not material to the relicensing decision; (2)
does not represent a genuine dispute with the Applicant on a material issue of
fact or law; (3) contravenes Commission legal precedent; and (4) represents a
collateral attack on the Commission’s Part 51 regulations.” To the extent that
the contention reflects terrorism concerns, Entergy argues that the Commission
precedent in Oyster Creek controls and renders the contention inadmissible.”*
Furthermore, Entergy says, the contention is an attack on Part 51 in that it
challenges the findings of the GEI'S, which contain the conclusion that the risk of
intentional attack is small and adequately covered by analyses for other types of
plant accidents.” In addition, to the extent the contention alleges that accidents
other than terrorism need to be considered, Entergy notes that the Commission has
recently upheld decisions in Vermont Yankee and Pilgrim which held that such
a contention is not within the scope of license renewal proceedings.” Finally,

739 See supra Part 1V.

740 Connecticut Petition at 13. Entergy has proposed moving some of the spent fuel in the pools
to dry cask storage to make room in the pools for additional spent fuel that would result from an
additional 20 years of operation. Id. at 14.

114, at 15.

21d. at 14, 16.

743 Entergy Connecticut Answer at 30.

744 1d. at 30-32 (citing Oyster Creek, CL1-07-8, 65 NRC at 128-30).

“51d. at 32.

78|d, at 33 (citing Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power
Station), CL1-07-3, 65 NRC 13 (2007)).
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Entergy says, the contention itself is not specific, contains ‘‘ vague references to
documents,”’ does not challenge the ER, and fails to demonstrate that a genuine
dispute exists.™’

For the same reasons presented by Entergy, the NRC Staff argues that Con-
necticut EC-1 isoutside the scope of alicense renewal proceeding and istherefore
inadmissible.” The NRC has chosen to address spent fuel storage generically
through rulemaking, the Staff says, because it is a common issue at al plants.”
Connecticut presents no new information that would cause the issue to be re-
opened, the NRC Staff continues, and the issue therefore remains outside the
scope of this proceeding.”™

2. Board Decision — Connecticut EC-1

For the reasons presented in the discussion of NYS-27,7%! the Board finds
that those aspects of Connecticut EC-1 that deal with terrorism are outside the
scope of a license renewa proceeding and are therefore inadmissible. The
Commission in Oyster Creek has made its position clear: terrorism is unrelated to
the general category of aging issues that license renewal proceedings are meant
to address.”™? Furthermore, the licensing decision in this proceeding is not related
to any change in the risk of terrorist attack, and the terrorism issue is therefore
not material.”® To the extent that Connecticut EC-1 addresses accidents rather
than terrorist events, the Board agrees with Entergy and the NRC Staff that the
issue of spent fuel storage pools has been dealt with in the GEIS for license
renewal. The Commission has addressed this issue in the Vermont Yankee and
Pilgrim proceedings, and Connecticut has not presented any information that
would distinguish this contention from those submitted and rejected in prior
proceedings. For al these reasons, Connecticut EC-1 is rejected.

B. Connecticut EC-2 — Evacuation Protocols
1. Background — Connecticut EC-2

Connecticut EC-2 contends that the emergency evacuation plan for the area

747 Id

748 NRC Staff Answer at 103-04.

™d. a 104.

70|d. at 104-05.

751 See discussion supra Part VI.AA 2.

752 Qyster Creek, CLI1-07-8, 65 NRC at 128-29.
733d. at 130.
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around the Indian Point plant is inadequate.”™ Further, Connecticut argues that
safe evacuation of such adensely populated area may not be possible and supports
this claim with a citation to the work of aformer head of the Federal Emergency
Management Agency.”™ According to Connecticut, the NRC is required under
NEPA to evaluate evacuation protocols as part of the license renewal process,”®
and

[i]t is unacceptable for the NRC to say that emergency planning is the domain of
the Federa Emergency Management Agency (‘‘FEMA™) and thereby decline to
examine the environmental impacts resulting from the need to evacuate citizens
from the EPZ or the impacts of a deficient evacuation plan and process. The
emergency evacuation plan is a central and critical element of the NRC's reactor
permit and regulatory program. Thus, the NRC's review of the potential impacts
resulting from operation of two nuclear reactors, three spent fuel pools, and dry cask
storage facility for an additional 20 years must include an analysis of the impacts of
the emergency evacuation plan for Indian Point, and whether it is meaningful and
effective.”™

Entergy opposes the admission of Connecticut EC-2, arguing that it

(1) congtitutes an impermissible challenge to the Commission’s regulations, con-
trary to 10 C.F.R. §2.335(a); (2) raises issues that are neither within the scope
of this proceeding or materia to the Staff’s license renewal findings, contrary to
10 C.F.R. §2.309(f)(1)(iii)-(iv); (3) directly contravenes controlling Commission
legal precedent; and (4) fails to establish a genuine dispute with the Applicant on a
material issue of law or fact, contrary to 10 C.F.R. §2.309(f)(1)(vi).”™®

According to Entergy, NRC Regulations preclude consideration of emergency
plansin license renewal proceedings becausethey are already covered by ongoing
regulatory review.”™ Therefore, Entergy argues that EC-2 constitutes an imper-
missible challenge to Commission regul ations.” Despite Connecticut’ s assertions
about the NRC’ sresponsibilities under NEPA, Entergy arguesthat the contention
as presented fails to challenge the ER or to establish a genuine dispute with the

754 Connecticut Petition at 16.

755,

61, at 17.

71d. at 18.

758 Entergy Connecticut Answer at 35.
791, (citing 10 C.F.R. §50.47(a)(1)(ii)).
78014, at 36.
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Applicant.” For these reasons, according to Entergy, the contention should be
rejected.

The NRC Staff also opposes admission of Connecticut EC-2, arguing that it is
outside the scope of the proceeding and represents an impermissible challenge to
the regulations.™? According to the NRC Staff, emergency planning is not related
to age-related degradation.”s® Furthermore, the NRC Staff says, both thetext of the
relevant regulations and Commission precedent indicate that emergency planning
issues do not need to be considered in license renewal proceedings.”* For these
reasons, the NRC Staff asserts that Connecticut EC-2 should be rejected.

2. Board Decision — Connecticut EC-2

For the same reasons presented in the discussion of NY S-29,7 the Board
rejects EC-2 because emergency planning issues are outside the scope of this
proceeding. In particular, 10 C.F.R. §50.47 states that *‘[n]o finding under this
section is necessary for issuance of a renewed nuclear power reactor operating
license.’’ 766

In our discussion of NYS-29, the Board observed that this statement was
inserted intentionally by the Commission in order remove any ambiguity as to
whether consideration of emergency planning was required at the license renewal
stage.”” Aswe have noted el sewhere, 8 the scope of alicense renewal proceeding
is limited to the detrimental effects of aging on plant structures, systems, and
components,” and to the environmental issues listed in 10 C.F.R. §51.53(c)(ii)
and designated as Category 2 in the GEIS.”° The mgjority of emergency planning
issues do not fall into these categories, and are dealt with as part of the ongoing
regulatory review of reactor operations.

It istrue that a contention related to emergency planning was admitted in the
Pilgrim case. However, that contention was different in scope than Connecticut
EC-2, and touched on the adequacy of a SAMA anaysis in the context of
environmental review during license renewal proceedings.””* Connecticut has

761|d

762 NRC Staff Answer at 106.

763 1d.

7641d. (citing 10 C.F.R. §50.47(a) and Millstone, CLI1-05-24, 62 NRC at 565).

765 See supra Part VI.CC.2.

76610 C.F.R. §50.47(a)(1)(i).

787 See discussion supra Part VI.CC.2.

768 See supra Part V.

78910 C.F.R. §54.21; see supra Part V.

77010 C.F.R. §51.53(c)(3)(ii)(A)-(L); Table B-1.

71 See 10 C.F.R. §51.53(c)(3)(ii)(L) (SAMA analysis requirement); Pilgrim, LBP-06-23, 64 NRC
(Continued)
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presented a different contention than that admitted in Pilgrim. Connecticut EC-2
is abroad-based, general contention targeting an areathat has been designated by
the Commission as outside the scope of a license renewa proceeding. For this
reason, the Board is obliged to reject it.

VIIl. RIVERKEEPER CONTENTIONS

A. Riverkeeper TC-1/TC-1A

INADEQUATETIMELIMITED AGING ANALY SESAND FAILURE TO DEM-
ONSTRATE THAT AGING WILL BE MANAGED SAFELY.77

1. Background — Riverkeeper TC-U/TC-1A
Riverkeeper TC-1, which is similar to NYS-26, was included with River-

at 338-41 (ruling on admissibility of SAMA contention, which included a question about evacuation
time estimates along with other questions related to inputs into the SAMA analysis).
772 Riverkeeper Petition at 7. The full contention states:
Entergy’s LRA failsto satisfy 10 C.F.R. §54.21(c)(1) in the following respects:

1. Tables4.3-13 and 4.3-14 identify four representative reactor coolant components for which
Entergy’s evaluation of Time Limited Aging Analyses (‘‘ TLAAS'") isfacially non-compliant
with the standard of 10 C.F.R. §54.21(c)(i)-(ii) for avoiding ademonstration, under 10 C.F.R.
§54.21(c)(iii), that it will adequately manage the effects of aging on the intended functions
of the components during the license renewal term. For these four components — pressurizer
surge line piping (IP2 & IP3), the RCS piping charging system nozzle (1P2), and pressurizer
surge line nozzles (1P3) — the environmentally adjusted cumulative usage factor (‘' CUF'")
estimated by Entergy exceeds the regulatory threshold for submitting an aging management
program. Yet, Entergy has failed to broaden its TLAA analysis beyond the scope of the
representative components identified in Tables 4.3-13 and 4.3-14 to identify other components
whose CUF may be greater than one; nor has it submitted any demonstration that it will
adequately manage the aging of components with a CUF greater than one. Therefore Entergy’s
LRA does not satisfy 10 C.F.R. 88 54.21(c) or (c)(iii).

2. Entergy’s list of components with CUFs of less than one in Tables 4.3-3 and 4.3-14 is
incomplete, because Entergy’ s methods and assumptions for identifying those components are
unrealistic and inadequate.

3. For a number of other components subject to the license renewal regulations, which
are listed in Tables 4.3-3 through 4.3-12, Entergy has aso failed to perform complete
TLAASs. The TLAAS for these components are incomplete because they omit consideration
of the exacerbating effects of environmental conditions on the fatigue of metal components.
Therefore Entergy has failed to satisfy 10 C.F.R. §54.21(c)(1)(i)-(ii). Nor has Entergy
submitted an aging management program for these components, as required by 10 C.F.R.
§54.21(c)(1)(iii).

Id. at 7-8.
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keeper’s Petition.””® Entergy opposed its admission in its entirety, while the NRC
Staff did not initially oppose admitting portions of the contention.””* Riverkeeper
filed its Reply on February 2, 2008.7"° Thereafter, on March 4, 2008, the NRC
Staff sent aletter to the Board in which it stated that Entergy had submitted LRA
Amendment 2 on January 22, 2008, and that, based on this submittal, the NRC
Staff asserted that Riverkeeper's TC-1 was moot and that the NRC Staff now
opposed admitting any portion of it. Based on this new development, Riverkeeper
filed a timely request to amend its contention (Riverkeeper TC-1A),””¢ which
was answered by Entergy,””” and the NRC Staff,””® and to which Riverkeeper
replied.””

Using arguments similar to those made by NYS in its contention 26/26A,
Riverkeeper, in its Petition, alleges that Entergy’s LRA fails to comply with
10 C.F.R. 854.21(c)(1) because its metal fatigue analyses are insufficient.”s
As supported by the Declaration of its expert witness, Dr. Joram Hopenfeld, 8!
Riverkeeper points to four components of the reactor coolant system which have
environmentally adjusted CUFsthat are higher than the relevant regulatory thresh-
olds.” Furthermore, according to Riverkeeper, Entergy has failed to broaden its
TLAA beyond the scope of the representative components identified in the LRA
toidentify other componentswhose CUFs might be greater than 1.0.782 In addition,
Riverkeeper alleges that some of Entergy’s TLAAS are incomplete because the
CUF caculations fail to satisfy 10 C.F.R. §54.21(c)(2)(i)-(ii), which requires
Entergy to demonstrate in its LRA that (1) required TLAAs remain valid for the
license renewal period and (2) the analyses have been projected to the end of
that period.”® Riverkeeper cites 10 C.F.R. §54.21(c)(1)(i)-(iii), which requires

31d. at 7-15.

774 Entergy Riverkeeper Answer at 29-43; NRC Staff Answer at 115-18.

775 Riverkeeper Reply at 2-12.

776 Riverkeeper, Inc.’s Request for Admission of Amended Contention 6 (Mar. 5, 2008) [hereinafter
Riverkeeper TC-1A].

777 Answer of Entergy Nuclear Operations, Inc. to Riverkeeper' s Request for Admission of Amended
Contention TC-1 (Concerning Environmentally Assisted Metal Fatigue) (Mar. 31, 2008) [hereinafter
Entergy TC-1A Answer].

78 NRC Staff’s Response to Riverkeeper, Inc.’s Request for Admission of Amended Contention
TC-1[“TC-1A""] (Meta Fatigue) (Apr. 21, 2008) [hereinafter NRC Staff TC-1A Response].

79 Riverkeeper, Inc.’s Reply to Entergy’s and NRC Staff’s Oppositions to Request for Admission
of Amended Contention TC-1 (May 1, 2008) [hereinafter Riverkeeper TC-1A Reply].

780 Riverkeeper Petition at 7.

819, at 8.

782 These are the pressurizer surge line piping for Units 2 and 3, the RCS piping charging system
nozzle for Unit 2, and the pressurizer surge line nozzles for Unit 3.

783 Riverkeeper Petition at 12 (citing LRA Tables 4.3-13 and 4.3-14).

78414, at 7-8.
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Entergy to demonstrate that the effects of aging will be adequately managed
during the license renewal period, and allegesthat Entergy hasfailed to fulfill this
regulatory requirement. Riverkeeper contends that, rather than demonstrate that
the effects of aging will be adequately managed, Entergy has merely submitted a
list of future options without specific details.

The first future option offered by Entergy — to refine the fatigue analysis to
determine CUFs less than one — Riverkeeper argues is unacceptable because
10 C.F.R. §54.21(c)(2)(i)-(ii) require that either the LRA demonstrate that the
CUFs are less than 1.0 or that the LRA include an AMP.™ According to Dr.
Hopenfeld, Entergy will not be able to reduce CUFs significantly, because many
CUFs, without the environmental correction that increases their values, already
approach unity and will continue to increase with plant age as the number
of transients increases.’® Dr. Hopenfeld also claims that Entergy’s existing
calculations are unrealistically low in several areas and, purportedly in violation
of regulatory guidance,”®” and have not considered environmental effects on
component fatigue.”

Entergy opposes admission of Riverkeeper's TC-1, claiming that it fails to
establish a genuine dispute on a material issue of law or fact and raises issues
outside the scope of the proceeding. In regard to the former, Entergy responds that
Riverkeeper does not establish agenuine dispute becauseit *‘failsto controvert the
acceptability of the approach set forth in LRA Section 4.3.3, ‘ Effects of Reactor
Water Environment on Fatigue Life.’ "'78° Likewise, it is Entergy’s position
that Riverkeeper TC-1 lacks adequate support because of the conclusory expert
opinion and unexplained, vague references to documents.

According to Entergy, it is sufficient for the Environmentally Assisted Fatigue
(“"EAF") to be evaluated prior to entering the period of extended operation.” It
contends that its proposed approach complieswith the 10 C.F.R. §54.21(c)(1)(iii)
requirement that applicants demonstratethat the effects of aging will be adequately
managed by following the guidance presented in section X.M1 of the GALL
Report, which specifies the method to be used to calculate environmentally
adjusted CUFs.™! Following the recommendations in the GALL Report, Entergy
committed to carry out aplan, at least 2 years before the beginning of the license

8514, at 12.

7864, at 13.

787|d, at 14-15 (citing the GALL Report a X.M-1 to X.M-2; MRP-47, Rev. 1, Electric Power
Research Institute, * Materials Reliability Program: Guidelines for Addressing Fatigue Environmental
Effectsin aLicense Renewal Application’’ at 3-4 (2005)).

788 Id.

789 Entergy Riverkeeper Answer at 31.

790|d, at 32.

11d, at 32-33.
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renewa term, that would involve a choice among three options, an approach
that is, according to Entergy, consistent with industry practice and has been
approved by the NRC at other plants.” As discussed below,” Entergy notes that
it submitted LRA Amendment 2 to define how it will ‘*‘ refine the fatigue analyses
to determine valid CUFslessthan 1.0,”’ and reiterates a commitment to repairing
or replacing affected locations before a CUF of 1.0 is exceeded.™*

The NRC Staff did not oppose the admission of this contention initially, with
one exception. It stated that the issue of CUFs and aging was within the scope
of alicense renewal, and that the contention was appropriate to the extent that
it challenged Entergy’s demonstration regarding the methodology of calculating
CUFs or the programs used to manage aging for components with CUFs greater
than 1.0.7% However, the NRC Staff objected to the part of the contention that
argued for expansion of the list of components or locations for which fatigue
analyses must be done. According to the NRC Staff, Riverkeeper did not provide
adequate support for this part of the contention.”®

In its Reply, Riverkeeper argued that (1) Entergy had provided no reason to
believe that the recalculated CUFs would be lower than 1.0,77 and (2) Entergy
only committed to performing its reanalysis before the license renewa period
began, rather than as a part of the LRA approval process that can be challenged
at a hearing.™® Accordingly, Riverkeeper reasons that Entergy does not resolve
these fundamental aspects of the contention and instead merely offers *‘vague
promises’’ to do something about thisissue.”™®

2. LRA Amendment 2

The week before Oral Argument, the NRC Staff sent aletter to the Licensing
Board indicating that it had changed its position on Riverkeeper TC-1 (and the
related NY S-26).8° On March 6, 2008, NY S and Riverkeeper moved to strike
the paragraph of this letter reflecting this change in position, noting that NRC
Regulations*‘ do not provide for thiskind of ‘ sur-opposition.’ ’’ & [ntheir Motion,

921, at 34.

"B geeinfra Part VIILA.2.

74 Entergy Riverkeeper Answer at 36.

7S NRC Staff Answer at 117.

796 Id.

77 Riverkeeper Reply at 5.

7%81d. at 6.

9. at 11.

800 NRC Staff LRA Amendment 2 Letter. See supra notes 554, 556 & accompanying text.

801 Joint Motion to Strike Paragraph One of Staff’s **Pleading’” Letter Dated March 4, 2008, at 1
(Mar. 6, 2008).
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the two organizations argued that ‘‘the information upon which [the NRC] Staff
relies for its change of position is not relevant to the admissibility of contentions
that were required to be filed on the basis of the information available at the
time petitions were due,’”’ and that the proper time to argue that a contention had
been rendered moot was after its admission.®? Furthermore, the two Petitioners
objected to the submission of a pleading in letter form, which may leave other
parties uncertain how to respond.®®® Based on the information in the Motion and
subsequent discussions at Oral Argument,®* the Board rejected this request and
has considered the NRC Staff’ s change of position.&%

3. Amended Contention Description (TC-1A)

On March 5, 2008, Riverkeeper filed a motion for leave to amend TC-1
(labeled TC-1A herein) to take LRA Amendment 2 into account.® In addition
to addressing the timeliness of the amendment submittal, Riverkeeper argues
that it does not want to withdraw any portion of Riverkeeper TC-1, but rather
“‘to amend the basis to Subpart 1 of the contention to address the reasons that
Entergy’s LRA Amendment 2 does not cure Entergy’s failure to demonstrate
that it will adequately manage the aging of components with a CUF greater than
one.”’87 Specifically, Riverkeeper claims that Entergy ‘* does not explain why it
is likely that CUFs that are now above one are likely to be less than one when
re-calculated,”’ does not ‘‘ address the legal requirement that the LRA application
itself is required to demonstrate that CUFs for representative components are
less than one,"’ and *‘fails to address NRC guidance requiring that if CUFs for
representative components in the license renewal application are more than one,
the applicant must evaluate all components that are subject to the effects of
aging.’’ 8%

Neither Entergy nor the NRC Staff hasobjected to Riverkeeper TC-1A based on
timeliness, but both argue that it isinadmissible based on 10 C.F.R. § 2.309(f)(1)
criteria®® In addition to hypothesizing that Riverkeeper’sreal dispute iswith the
postponement of the immediate implementation of corrective measures, Entergy

802 Id

80819, at 3.

804y, at 410-17.

805Tr, at 417-18. While it may have been more appropriate for the NRC Staff to submit a motion
to the Board clarifying its new position, the new information appropriately could be considered in
addressing the admissibility of this contention.

806 Riverkeeper TC-1A at 1-2.

80719, at 3.

8089, at 4-5.

809 Entergy TC-1A Answer at 1; NRC Staff TC-1A Response at 16.
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alleges that Riverkeeper TC-1A raises issues beyond the scope of the proceeding
and does not establish a genuine dispute. Entergy claims that Riverkeeper (1)
has not identified any legal requirement for CUF analysis to be included as part
of the LRA; (2) failed to show that Part 54 or the GALL Report requires the
Applicant to expand its EAF analyses to include ‘*all components’ subject to
the effects of aging; (3) mistakenly argued that LRA Amendment 2 excludes
the six representative locations identified in NUREG/CR-6260; and (4) failed to
reference any factual or legal basisfor asserting that Entergy’ s plan for addressing
EAF is unacceptably vague and adds little substantive information.®1° In general,
Entergy continues to claim that it has satisfied license renewal regulations by
committing to revise, before the extended operational period, the calculations to
determine if CUFs exceed critical valuesfor key reactor components and to repair
or replace these components prior to these values exceeding 1.0.81

Using arguments similar to those of Entergy, the NRC Staff recommends that
the admission of Riverkeeper's TC-1A be rgjected. Specificaly, the NRC Staff
claims that the Petitioner’s assertions that Entergy’s LRA is noncompliant with
10 C.F.R. §54.21(c) has been rendered moot with Entergy’s promise to propose
aging management pursuant to 10 C.F.R. §54.21(c)(iii), and that the Applicant
has removed any uncertainty in its plans.®? The NRC Staff provides specifics
which, in the Staff’s view, demonstrate that Riverkeeper fails to offer regulatory
support for its assertions, misunderstands changesin the LRA regarding thelist of
items to be addressed with CUF analyses, lacks understanding that the reanalysis
isacorrective action, misreads NUREG/CR-6260 to be a requirement rather than
guidance, and does not provide support for its assertion that the criterion for repair
or replacement is vague. Finally, the NRC Staff posits that Riverkeeper refuses
to acknowledge that LRA Amendment 2 removes the uncertainty of Entergy’s
addressing TLAAs for metal fatigue.8'3

Inits Reply, Riverkeeper claimsthat Entergy’ s and the NRC Staff’ s arguments
presented in their Answers are legally infirm and self-contradictory in many
respects.8 First, Riverkeeper alleges that the Applicant and the NRC Staff have
misread 10 C.F.R. §54.21(c)(1), which requiresthe L RA to contain the evaluation
of TLAAS.8 According to Riverkeeper, Entergy’ sand the NRC Staff’ s argument
that a promise to perform these evaluations at a future date effectively renders
section 54.21(c)(1)(i)-(ii) ‘‘superfluous.’’®® In addition, Entergy’s choice and

810 Entergy TC-1A Answer at 7-12.
8l11d, at 8.

812 NRC Staff TC-1A Response at 6.
8131d. at 6-13.

814 Riverkeeper TC-1A Reply at 2.
815 Id.

816|q, a 3.
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application of a method to revise CUF calculations will determine compliance
with the regulation and is therefore a material licensing issue that should not be
deferred to the post-licensing period.8” Riverkeeper concludes with the argument
that Entergy must provide sufficient information to demonstrate that the aging of
equipment is adequately managed during the extended period of operations and
that, just as in Vermont Yankeg, it is not sufficient for an applicant to propose a
plan to develop afuture plan.8®

4. Board Decision — Riverkeeper TC-UTC-1A

The Board rgjects Entergy’ s claim that the LRA contains an adequate AMP for
metal fatigue of key reactor components, and admits Riverkeeper TC-1 relating
to the calculation of the CUFs and the adequacy of the resulting AMP for those
components with CUFs greater than 1.0. In addition to incorporating by reference
all the reasons put forth in the Board’s decision on the admissibility of NYS-
26A 829 the Board notes that many of the arguments proffered by Entergy and the
NRC Staff and subsequently addressed by Riverkeeper in its Reply, present us
with material disputes that under NRC rules are best litigated in the course of a
hearing, including, but not limited to, questionsrelating to (1) the extent to which
an applicant must expand the scope of its TLAAS to meet the recommendations
of the GALL Report and NUREG/CR-6260; (2) the extent, if any, that refinement
of the CUFsisavalid corrective action and what relationship it has to the repair
and replacement options; (3) the scope of commitments to monitor, manage, and
correct age-related degradation to meet the regulations; and (4) the degree of
detail and specificity with which the repair/replacement decision criteria must be
defined.

For the reasons previously presented in NY S-26A and specific reasons pre-
sented herein, the Board admits Riverkeeper TC-1A. We aso note that River-
keeper TC-1A will be consolidated with NY S-26A.

B. Riverkeeper TC-2 — Flow Accelerated Corrosion (FAC)

ENTERGY’S PROGRAM FOR MANAGEMENT OF FLOW ACCELERATED
CORROSION (FAC) — AN AGING PHENOMENON WITH SIGNIFICANT

8171d, at 3-4.
8184, at 8-10 (citing Vermont Yankee, LBP-06-20, 64 NRC at 186-87).
819 5ee supra Part VI1.Z.6.
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SAFETY IMPLICATIONS — FAILS TO COMPLY WITH 10 CFR.
§54.21(a)(3) 20

1. Background — Riverkeeper TC-2

Riverkeeper TC-2 contends that Entergy’s program for the management of
Flow Accelerated Corrosion (‘‘FAC'") fails to comply with the requirements of
10 C.F.R. §54.21(8)(3) to demonstrate that the effects of aging will be adequately
managed for the period of extended operation.8 According to Riverkeeper, by
failing to follow the guidance of the SRP-LR, Entergy has not considered all
ten recommended elements for an AMP.82 Riverkeeper concludes that Entergy’s
program for management of FACisdeficient becausethe LRA failsto demonstrate
that the intended functions of the FAC-vulnerable plant components will be
adequately maintained during the license renewal term by not specifying the
method and frequency of inspections or the criteria for component repair or
replacement.s

Riverkeeper also argues that Entergy’s AMP is deficient because it relies on
the computer code CHECWORKS, which has not been sufficiently benchmarked
to Indian Point operating parameters associated with the recent power uprate.
Riverkeeper argues that this benchmarking is necessary because CHECWORKS

820 Riverkeeper Petition at 15. The full contention states:

Entergy’s program for management of Flow Accelerated Corrosion (FAC) — an aging phe-
nomenon with significant safety implications— failsto comply with 10 C.F.R. §54.21(a)(3)’s
requirement that: ‘‘For each structure and component identified in paragraph (a)(1) of this
section, demonstrate that the effects of aging will be adequately managed so that the intended
function(s) will be maintained consistent with the CLB for the period of extended operation.”’
Entergy also fails to follow the guidance of NUREG-1800, which requires that an aging
management program, including a FAC program for life extension, must address each of
the following (1) Scope (2) Preventative actions (3) Parameters monitored or inspected (4)
Detection of aging effects (5) Trending (6) Acceptance criteria(7) Corrective actions (8) Con-
firmation processes (9) Administrative processes (10) Operating experience. NUREG-1800,
§A.123.

Entergy’s program for management of FAC is deficient because it has not demonstrated that
components in the Indian Point nuclear power plant that are within the scope of the license
renewal rule are vulnerable to FAC will be adequately inspected and maintained during the
license renewal term. In particular, Entergy’s program for management of FAC is deficient
because it relies on the computer code CHECWORKS, without sufficient benchmarking of
the IP operating parameters. In addition, Entergy’s license renewal application fails to specify
the method and frequency of component inspections or criteria for component repair or
replacement.

Id. at 15-16.
82L1d. at 15.
8224, at 16 (citing SRP-LR § A.1.2.3).
82319, at 16, 23.
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isan empirical program that relies upon plant-specific calibrationsto bereliable.8*
As supported by its expert witness, Dr. Joram Hopenfeld, Riverkeeper contends
that CHECWORKS can only be reliably used to predict pipe wall thinning if the
following conditions are met:

(@) All relevant locations are benchmarked for relevant plant parameters;

(b) Relevant plant parameters do not change significantly over time; and

(c) Benchmark data on relevant plant parameters are collected for a sufficiently
long period of time.8%

In its Petition, Riverkeeper discusses the technical aspects associated with the
use of CHECWORKS at Indian Point, including the need to rebenchmark the
program because of recent power uprates in order to demonstrate a successful
track record of using CHECWORKS at Indian Point over along period of time.
According to Riverkeeper, CHECWORKS has not been successful in predicting
failures due to FAC.8% Riverkeeper argues that, in the absence of adequate
benchmarking, ‘‘it is important for Entergy to provide detailed information
regarding the method and frequency of component inspections and its criteria
for component repair or replacements.’’ 87 According to Riverkeeper, Entergy
has identified the components susceptible to FAC, but has only made vague
statements regarding the specifics of its AMP.8%

Entergy argues that Riverkeeper TC-2 is inadmissible because it raises issues
outside the scope of a license renewal proceeding, lacks sufficient factual or
expert support, and fails to establish a genuine dispute with the Applicant, and
therefore fails to meet the contention admissibility requirements of 10 C.F.R.
§2.309(f)(1)(iii), (iv), and (vi).®° Entergy also allegesthat Riverkeeper TC-2 fails
to demonstrate that the LRA is deficient in any material respect.®° According
to Entergy, its FAC program is fully consistent with both 10 C.F.R. §54.21
and the GALL Report, which recommends the use of predictive codes such
as CHECWORKS.83 Entergy argues that ‘‘[tlhe NRC has stated explicitly that
‘[a]n applicant may reference the GALL Report in alicense renewal application
to demonstrate that the programs at the applicant’s facility correspond to those
reviewed and approved in the GALL Report and that no further staff review is

82414, at 16, 20, 21.

8254, at 20.

8261, at 20-23.

827, at 23.

828 Id.

829 Entergy Riverkeeper Answer at 44-45,
83014, at 45.

8314, at 46.
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required.’ '’82 Entergy further states that the GALL Report has been referenced
in numerous license renewa applications to show that a program complies with
10 C.F.R. §54.21.8%

Entergy contends that Appendix B of the LRA explains that (1) each of its
AMPs has ten elements, in accordance with the guidance in the SRP-LR; (2)
for AMPs comparable with the programs described in the GALL Report, the ten
elements have been compared to the elements of the GALL Report program;
(3) for plant-specific programs that do not correlate with the GALL Report,
the ten elements are addressed in the program evaluation; and (4) essentialy,
the full ten-element program described in the GALL Report is incorporated by
reference in the LRA. Entergy therefore argues that Riverkeeper’s assertion that
the LRA improperly excludes elements of the FAC program isincorrect, and that
Riverkeeper hasfailed to identify any omission or deficiency in the LRA .84

Entergy also argues that a challenge to the adequacy of CHECWORKS is
outside the scope of alicense renewal proceeding. Such a chalengeis ‘*nothing
short of a direct challenge to an NRC approved method,”’ Entergy asserts, and
is contrary to the requirement that contentions challenge material contained in
an LRA.&5 Entergy represents that its ongoing FAC program has aready used
one set of outage inspection data to calibrate CHECWORKS to IPEC's post-
uprate flow conditions.% Entergy notes that based on present refueling outage
schedules, there will be at least three more sets of inspection data to calibrate
CHECWORKS models before the period of extended operation, providing at
least 6 years of calibration/benchmarking before entering the period of extended
operation.®” Finally, Entergy argues that the support provided by Riverkeeper’'s
expert is ‘‘vague and conclusory,”’ and that documents submitted in support of
the contention fail to provide the support that Riverkeeper alleges.88

The NRC Staff also opposes admission of Riverkeeper TC-2, arguing that it is
“‘unduly vague'’ andthat ‘* Riverkeeper failsto demonstratethat its concerns about
CHECWORK S have any basisor would materially affect the adequacy of the FAC
program’’ at Indian Point.®*® According to the NRC Staff, Riverkeeper's expert
“*provides absolutely no empirical proof, data, or researchto back hisstatements,”’
and therefore does not provide an adequate basis for the contention. 8

832|d, (citing GALL Report, Val. 2, at iii).

8331d. at 47.

834|d. at 47-48 (citing LRA, Appendix B, §B.0.1).
8351d. at 48-49.

836, at 52.

837d. at 60.

8381, at 52, 54.

839 NRC Staff Answer at 119.

8404, at 120.
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In its Reply, Riverkeeper claims that Entergy is wrong when it argues that
TC-2 does not challenge the LRA directly. The contention identifies the relevant
sectionsinthe LRA, Riverkeeper says, and specifiesthewaysinwhichthe LRA is
deficient.8! Furthermore, Riverkeeper contends that citation to the GALL Report
andindustry practice doesnot demonstrate compliance with binding regul ations.8+
According to Riverkeeper, ‘' Entergy confuses approval of a challengeable NRC
Staff program with an unchallengeable NRC regulation.’’ 8 Finally, Riverkeeper
alleges that Entergy is urging the Board to apply a higher level of expert and
documentary support than is required at the contention admissibility stage of a
proceeding.8+

2. Board Decision — Riverkeeper TC-2

The Board admits Riverkeeper TC-2 because it raises questions regarding the
sufficiency of Entergy’s AMP to demonstrate that a specific class of components
subject to FAC will be managed so that their intended functionswill be maintained
during the period of extended operations. Specifically, Riverkeeper alleges that
Entergy’s program is deficient because it has not demonstrated that by simply
addressing the elements presented in SRP-LR the relevant steel members will
be adequately inspected and maintained during the license renewal term, and
that Entergy relies on the computer model CHECWORKS without adequate
benchmarking at the uprated power levels used at |PEC since 2005.

Consistent with arecent Licensing Board license renewal decisionin Vermont
Yankee,®5 this Board findsthat Riverkeeper TC-2 iswithin the scope of thelicense
renewal proceeding. We also find that Riverkeeper has presented sufficient facts
and expert opinion to raise a genuine dispute regarding a material issue. Though
Entergy allegesit has addressed the ten elements of the SRP-LR by committing to
develop a program consistent with the GALL Report, Entergy did not state where
inits LRA it discusses the details of the AMP elements (e.g., the parametersto be
monitored or inspected, detection method for aging effects, trending, acceptance
criteria, corrective actions, etc.).

Riverkeeper aso alleges that Entergy’s reliance on CHECWORKS for pre-
dicting the location and timing for wall thinning due to FAC is unsound due
to the lack of benchmarking at IPEC’s increased power levels. Contrary to the
allegations by Entergy, the Board believes this contention is not a challenge to

841 Riverkeeper Reply at 13-14.
8421, at 14.

8431d. at 15.

841d. at 19.

845 BP-06-20, 64 NRC at 192-96.
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the use of the model, but rather questions the sufficiency of the benchmarking
needed to provide valid results at IPEC once the plant parameters changed with
the 3.26% and 4.85% power uprates during 2004 and 2005. The same argument
was used for challenging the effect of the 20% uprate at Vermont Yankee on the
FAC program at that facility.®* While the maximum power increase at IPEC is
much smaller than the uprate levels at Vermont Y ankee, Entergy has not provided
any information to explain what percent change in plant operating parameters
would be small enough not to have amaterial effect onthe CHECWORK Sresults.

Entergy and the NRC Staff are correct that Riverkeeper's expert, Dr. Jo-
ram Hopenfeld, has not provided overwhelming support for his allegation that
CHECWORKS needs to be benchmarked for 10 to 15 years to validate the new
power levels at the plant since 2005. But neither Entergy nor the NRC Staff has
provided any support for the claim that the inspection data that will be collected
during refueling outages prior to the license renewal period will be sufficient
to benchmark the model. On balance, the Board finds that the Petitioner has
adequately supported the position of its expert in questioning the effectiveness of
Entergy’s AMP.

Without reference to the specific regulatory criteria, the NRC Staff merely
states that Riverkeeper TC-2 is unduly vague because it does not identify the
specific systems or components that are of concern for FAC. The Board realizes
that this portion of Riverkeeper's contention is not well defined, given that
it is a challenge to an overall process that has the potential to affect a large
group of components. Even so, Riverkeeper related this contention directly to a
specific class of components susceptible to FAC, i.e., carbon and low alloy steel
components carrying high-energy fluids for more than 2% of the time. Short of
listing each of these componentsinits Petition, thereislittlemorethat Riverkeeper
could or should do at the contention admissibility stage of the hearing process.

In summary, the Board admits Riverkeeper's TC-2 which contends that (1)
Entergy’s AMP for components affected by FAC is deficient because it does
not provide sufficient details (e.g., inspection method and frequency, criteria
for component repair or replacement) to demonstrate that the intended functions
of the applicable components will be maintained during the extended period of
operation; and (2) Entergy’s program relies on the results from CHECWORKS
without benchmarking or a track record of performance at IPEC’s power uprate
levels.

846 1. at 194.
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C. Riverkeeper EC-1

FAILURE TO ADEQUATELY ANALYZE IMPACTS OF COOLING SYSTEM
— ENTERGY’'S ENVIRONMENTAL REPORT VIOLATES THE NATIONAL
ENVIRONMENTAL POLICY ACT (‘*NEPA’’) AND NRC IMPLEMENTING
REGULATIONS10C.F.R. §51.45AND 10 C.F.R. §51.53(C)(3)(ii)(B) BECAUSE
IT FAILS TO ADEQUATELY ANALYZE THE ADVERSE INPACTS ON
AQUATIC RESOURCES FROM HEAT SHOCK, IMPINGEMENT AND EN-
TRAINMENT CAUSED BY INDIAN POINT'S ONCE-THROUGH COOLING
SYSTEM. ENTERGY’'S ENVIRONMENTAL REPORT ALSO VIOLATES
NEPA AND NRC IMPLEMENTING REGULATIONS 10 C.F.R. §51.54(B), (C),
(D) BECAUSE IT FAILS TO PROVIDE A COMPLETE ANALYSIS OF THE
CLOSED CYCLE COOLINGALTERNATIVEFORREDUCING ORAVOIDING
ADVERSE ENVIRONMENTAL EFFECTS AT INDIAN POINT .8

1. Background — Riverkeeper EC-1

Riverkeeper EC-1, which is similar to NYS-30 and NYS-31, alleges that
Entergy’s ER fails to evaluate the environmental impacts of the once-through
cooling water intake system used at | ndian Point and, asaresult, that Entergy’ SER
violates regulations because it fails to provide a complete analysis of the closed-
cycle cooling aternative for minimizing adverse environmental impacts from the
Indian Point facility. Specifically, Riverkeeper asserts that Entergy has no valid
CWA determination to submit in compliance with 10 C.F.R. §51.53(c)(3)(ii)(B),
becauseit is operating under an expired SPDES permit issued by NY SDEC cover-
ing the period from 1987 to 1992.84 Therefore, according to Riverkeeper, Entergy
must assesstheimpacts of heat shock, impingement, and entrainment in the ER.84°
Based on the history of this issue, Riverkeeper claims that (1) the NYSDEC, in
adraft SPDES permit prepared in 2003, required the installation of closed cycle
cooling if the Indian Point operating license is renewed; and (2) the State of New
York has taken the position that the expired SPDES permit, while technically
current for operation of the plant, does not adequately address the environmental
impacts from once-through cooling.8° For these reasons, Riverkeeper argues that
the 1987 SPDES permit cannot be taken as satisfying the requirement for a
current CWA 8316(b) determination; therefore, Entergy must submit an anaysis
that complies with 10 C.F.R. §51.53(c)(3)(ii)(B), and Riverkeeper aleges that

847 Riverkeeper Petition at 24.

8484, at 26.

849d, at 29. The history of the expired 1987 permit and the associated legal proceeding isset forthin
considerable detail in Riverkeeper’s Petition at 26-29 and in our discussion of NYS-30 and NY S-31.
See discussion supra pp. 155-56.

850 Riverkeeper Petition at 28.
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it has failed to do s0.%5* Riverkeeper also describes the deficiencies in Entergy’s
analysis of entrainment, impingement, and heat shock provided in its ER.8%
Finally, Riverkeeper arguesthat Entergy hasfailed to provide acomplete analysis
of alternative, closed-cycle cooling systems.®

Entergy argues that Riverkeeper EC-1 is inadmissible because it falls outside
the scope of a license renewa proceeding, lacks adequate factual or expert
support, and fails to establish a genuine, material dispute with the Applicant,
and that therefore, the contention does not meet the requirements of 10 C.F.R.
§2.309(f)(1)(iii), (v), and (vi) respectively.®* Entergy argues that it is required
only to submit a current CWA §316(a) and (b) determination, and that it has
met this requirement by submitting a current SPDES permit.8% Entergy argues
that Riverkeeper concedes that IPEC's SPDES permit is current as a matter
of New York law, and contains provisions implementing the New York State
equivalent of section 316(a) and (b).%% Entergy also challenges the qualifications
of Riverkeeper’ s experts, asserting that they ** are not engineers qualified to assess
hydrothermal modeling’’ and claims that Riverkeeper has misread Entergy’s
application and asked for relief that the NRC does not have the legal authority to
provide.® Finally, Entergy argues that Riverkeeper EC-1 is not materia to the
license renewal proceeding because the issues involved will be resolved as part
of the adjudicatory proceeding for renewing the SPDES permit and, therefore,
admitting this contention would create duplicate proceedings.&%

The NRC Staff initialy did not object to admitting Riverkeeper EC-1 to the
limited extent that it challenged the adequacy of the analysis for heat shock,
impingement, and entrainment provided in the ER.8 However, the NRC Staff did
object to those portions of the contention that dealt with the closed-cycle cooling
aternative and the validity of the SPDES permit, which, according to the Staff,
‘*are beyond the authority of the NRC under the Clean Water Act,”’ for the same
reasons outlined in the NRC Staff’s response to NY S-30 and NY S-31.860

At Ora Argument, the NRC Staff alerted al participants in this proceeding
that it had modified its position and opposed the admission of this contention in

851|d, at 28-29.
8521, at 30-52.
8531d. at 52-54.
854 Entergy Riverkeeper Answer at 61.

8551d. at 62.
856 Id.

874,

858, at 63.

859 NRC Staff Answer at 110.
860 Id.
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its entirety.®* The NRC Staff explained that, initsinitial reading of the LRA and
the ER, it was not clear that Entergy had met the requirements of CWA § 316.86?
However, in its continuing review of the LRA, the ER, and the pleadings, the
NRC Staff concluded that Entergy’s SPDES permit did meet the CWA § 316(b)
requirement and therefore satisfied 10 C.F.R. §51.53(c)(3)(ii)(B).%%® For that
reason, the NRC Staff now maintains that all of Riverkeeper EC-1 is outside the
scope of this proceeding.®

In its Reply, Riverkeeper argues that Entergy has inaccurately characterized
the materials it submitted in connection with its SPDES permit. In particular,
Riverkeeper notes that the Hudson River Settlement Agreement (‘*HRSA’’) and
the consent orders were originaly part of the supporting documentation for the
1987 SPDES permit and neither were provided in the ER.%% It is Riverkeeper’s
position that the HRSA is out of date and no longer reflects the obligations
of the various parties and, as a result, the 1987 SPDES permit — although
administratively extended — no longer congtitutes a valid CWA §316(a) or (b)
determination and cannot be relied upon to satisfy the requirements of 10 C.F.R.
§51.53(c)(3)(ii)(B).86¢

2. Riverkeeper Response to the NRC Staff’s Change in Position

Riverkeeper filed aresponse to the NRC Staff’ s change in position on April 7,
2008.8" Riverkeeper continuesto assert that the 1987 permit, as extended, and the
HRSA do not represent a current CWA 8§316(b) determination.®® Riverkeeper
argues that the issue is not whether a given permit is valid in alegal sense, but
rather whether thereisacurrent section 316(b) determination— based on acurrent
analysis— that can be used in a NEPA analysis of the Category 2 environmental
impacts that the NRC must consider in making its licensing decision.®® If a
current analysis of the facility’simpact on the aguatic ecology is not available in
such aform, 10 C.F.R. §51.53(c)(3)(ii)(B) requires applicants to present such an
analysisin the ER itself.87°

861 Ty, at 467.

862y, at 468.

863 | .

864y, at 469.

865 Riverkeeper Reply at 23-24.

86614 at 29.

867 Riverkeeper, Inc.’s Response to the NRC Staff's Change in Position Regarding the Admissibility
of Contention EC-1 (Apr. 7, 2008).

8681, at 5.

86914, at 13.

87014, at 14.
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Entergy and the NRC Staff replied to Riverkeeper's Response on April 21,
2008. Entergy claims that the Petitioner did not address the validity of the NRC
Staff’ supdated position that Entergy’ s SPDES permit isan equivalent CWA 8316
determination, because it could not reasonably dispute that the SPDES permit
is valid and, as a matter of New York State law, contains the equivalent CWA
§316 determination.®”* According to Entergy, the Petitioner still fails to furnish
adequate factual or legal support and does not establish a genuine dispute on a
material issue.s? Entergy specifically discusses how Riverkeeper’s criticisms of
Entergy’s position regarding section 51.53(c)(3)(ii)(B) are unsupported by New
York State or NRC law .87

The NRC Staff posits many of the same arguments as Entergy in alleging that
the contention is inadmissible.8* The NRC Staff goes on, however, to discuss
how the 1987 SPDES permit is both current and valid;®” describes why, in its
view, the CWA prohibits the NRC from requiring closed-cycle cooling;®® and
points out that its change in position was not procedurally defective.s””

3. Board Decision — Riverkeeper EC-1

Aswe decided in NY S-30 and NY S-31, the Board rejects Riverkeeper’ sEC-1
becauseit is outside the scope of the proceeding and constitutes an attack on NRC
Regulation 10 C.F.R. §51.53(c)(3)(ii)(B). NRC Regulations require an applicant
to provide in its ER a site-specific analysis of entrainment, impingement, and
heat shock/thermal discharge impacts from its once-through cooling systems.8®
Pursuant to 10 C.F.R. §51.53(c)(3)(ii)(B), an applicant may meset its obligations
by doing one of following: (1) provide a copy of current CWA §316(b) deter-
mination; (2) provide a section 316(a) variance or equivaent State permit and
supporting documentation; or (3) assess the impact of proposed action on fish
and shellfish resources resulting from heat shock, impingement, and entrain-
ment. As discussed in our decision on the admissibility of NY S-30 and NY S-31,

871 Entergy Nuclear Operations, Inc.’s Reply to Riverkeeper, Inc.’s and State of New York's
Responses to NRC Staff’s Change in Position Regarding Aquatics Contentions at 2 (Apr. 21, 2008).

872 Id.

8731d. at 8-10.

874 NRC Staff’s Reply to State of New Y ork and Riverkeeper, Inc.’s Responses to the Staff’s Change
in Position on New York Contentions 30 and 31 and Riverkeeper Contention EC-1 at 3-4 (Apr. 21,
2008).

875|d. at 5-6.

87614, at 6-7.

8771d. at 7-8.

878 Table B-1.
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Entergy has met its obligation.®” The Applicant has provided a copy of its current
CWA determination by submitting its existing SPDES permit and the supporting
documentation.® Additionally, Entergy provided a detailed description of its
assessment of ecological studies that have been conducted over the past three
decades as that assessment relates to the impacts from heat shock, impingement,
and entrainment.®! Nowhere does Riverkeeper refute the presence of this infor-
mation or contend that these assessments do not meet the second option provided
by 10 C.F.R. 851.53(c)(3)(ii)(B).

D. Riverkeeper EC-2

INADEQUATE ANALYSIS OF SEVERE ACCIDENT MITIGATION ALTER-
NATIVES. ENTERGY’S ANALYSIS OF SEVERE ACCIDENT MITIGATION
ALTERNATIVES(**SAMAS"’) INITSENVIRONMENTAL REPORT FAILSTO
SATISFY NEPA, 42 U.S.C. §4321-4370f, BECAUSE ITS ANALYSIS OF THE
BASELINE OF SEVEREACCIDENTSISINCOMPLETE, INACCURATE, NON-
CONSERVATIVE, AND LACKING IN THE SCIENTIFIC RIGOR REQUIRED
BY NEPA 882

1. Background — Riverkeeper EC-2

Riverkeeper EC-2 contends that the SAMA analysis in Entergy’s ER fails
to satisfy NEPA, 42 U.S.C. §4321-4370f, because its analysis of the baseline
of severe accidents is incomplete, inaccurate, nonconservative, and lacking in
the scientific rigor required by NEPA .38 |n particular, Riverkeeper argues that
Entergy has not provided an adequate analysis of the probability and scope of
severe accidents, and of their likely consequences.®® Riverkeeper alleges that
Entergy has failed to consider the contribution to severe accident costs resulting
from reactor containment bypass via induced failure of steam generator tubes,
fires in the spent fuel pools, and intentiona attacks on the reactors or spent
fuel pools. Riverkeeper also claims that Entergy underestimates population
doses from severe accidents, in part because Entergy uses an unusualy low

879 See supra Part VI.DD.3. Additional discussion on the validity and currency of this permit and
the prohibition against the NRC’'s modifying any of the SPDES discharge limits has been presented
in detail in the discussion of NY S-30 and NY S-31 and is not repeated here.

880 Entergy Riverkeeper Answer at 28.

881|d. at 82-83.

882 Riverkeeper Petition at 54.

8834,

8414, at 54-55.

85|, at 55.
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source term, fails to address uncertainties due to meteorologica variation, and
makes inappropriate use of a $2,000 per person-rem dose conversion factor.8
Riverkeeper contends that Entergy should be required to redo its SAMA analysis
“‘incorporating complete and accurate inputs and based on rigorous scientific
methods.”’ 8" The contention is supported by Declarations from two experts, Dr.
Gordon Thompson and Dr. Edwin S. Lyman, and by reports attached to the
experts Declarations.®s®

According to Riverkeeper, the adequacy of an applicant’s SAMAsis Category
2 environmental issues that must be addressed during license renewal on a plant-
by-plant basis.8° According to Riverkeeper, a SAMA analysis must be contained
in the ER, and a decision about whether to implement a specific SAMA should
be determined on the basis of a cost-benefit analysis.?® Riverkeeper states that
Entergy initially considered 231 SAMA candidates, screened out 163 of these
based on unsuitability for the site, rejected 61 because their projected costs
exceeded their benefits, and recommended only seven that were potentially worth
implementing.®! Riverkeeper believes this result to be flawed in that it does not
take full account of the potential costs of severe accidents, and therefore does not
constitute the **hard look’” at environmental impacts that NEPA requires.8®

Riverkeeper statesthat it isawarethat some of the accident scenariosit proposes
are currently the subject of rulemakings and other adjudications. According
to Riverkeeper, the NRC classifies spent fuel pool accidents as Category 1
environmental impacts and deals with them genericaly in license renewal s.8%
Riverkeeper notes that the Commission is currently considering two petitions for
rulemaking seeking to overturn this classification, and requests that the Board
admit this aspect of Riverkeeper EC-2 and hold it in abeyance pending the
completion of the rulemaking process.®** Riverkeeper also states that it is aware
that the NRC has refused to consider the environmental impacts of terrorist
attacks outside of the Ninth Circuit, where it is required to do so under Mothers

886 Id

8871d. at 56.

8884,

889, at 58 (citing Table B-1).

8904 at 58-59.

89114, at 59-60.

8924, at 60.

8%1d. at 62.

8%4|d, The petitions for rulemaking have been filed by Massachusetts Attorney General and the
State of California. Massachusetts Attorney General; Receipt of Petition for Rulemaking, 71 Fed.
Reg. 64,169 (Nov. 1, 2006); State of California; Receipt of Petition for Rulemaking, 72 Fed. Reg.
27,068 (May 14, 2007).
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for Peace.8® Nevertheless, Riverkeeper asks that the Board refer this aspect of
Riverkeeper TC-2 to the Commission, with a request for reconsideration of its
previous decision in this matter.8%

Entergy asserts that Riverkeeper EC-2 is inadmissible as a matter of law.8
Entergy claims that only those SAMA analyses related to managing the effects
of aging should be evaluated as part of an LRA, and that other SAMAS should
fall under ongoing review of afacility’s CLB.®% Entergy statesthat both the issue
of spent fuel pool fires and the question of terrorist attacks are outside the scope
of this proceeding, the first because it is currently subject to rulemaking, and the
second because the Commission has stated that the potential impact of terrorismis
not litigablein license renewal proceedings.t* Thethird of Riverkeeper’ saccident
scenarios — containment bypass via induced failure of steam generator tubes —
is not subject to such acategorical ban; however, Entergy says, it isan attempt *‘to
manipul ate the inputs and assumptions underlying Entergy’s SAMA analysis, so
as to create the false appearance that Entergy has improperly excluded potential
cost-beneficial SAMAS.’’ 9% Doing so, according to Entergy, would in effect
impose arequirement that Entergy consider hypothetical, ‘‘worst-case’’ scenarios
inits SAMA analyses, and Riverkeeper provides no regulatory or factual support
to indicate that this is necessary.*

The NRC Staff also opposes admission of Riverkeeper EC-2, raising the same
issues that Entergy does with respect to the scope of the proceeding and the bar
to considering contentions that deal with spent fuel pool fires or intentional acts
of terrorism.®? With respect to other aspects of the contention, the NRC Staff
argues that Riverkeeper has failed to demonstrate that any aspect of Entergy’s
SAMA analysis is insufficient. According to the NRC Staff, the mere fact that
other calculations are possible does not invalidate Entergy’ s analyses. %3

In its Reply, Riverkeeper argues that the part of its contention dealing with
containment bypass via induced failure of steam generator tubes is based on
NRC-sponsored studies.® Furthermore, Riverkeeper asserts that its analysis is
by no means a worst-case scenario. Rather, it relies in large part on Entergy’s
own analysis, making only limited changes based on findings in studies by

895 449 F.3d 1016; see also Oyster Creek, CL1-07-8, 65 NRC at 124.
8% Riverkeeper Petition at 64.

897 Entergy Riverkeeper Answer at 103.

8984, at 106-07.

8914, at 118, 123.

90014, at 112.

90L|d, at 112-16.

902NRC Staff Answer at 111.

9031d. at 111-12.

904 Riverkeeper Reply at 48.
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Entergy, previous licensees of the Indian Point reactors, and the NRC Staff.%%
Riverkeeper alleges that Entergy’s Answer ignores the process used to generate
the alternate analysis, which is presented in one of the documents Riverkeeper
submits in support of the contention.®® Regarding the part of Riverkeeper EC-2
that addresses spent fuel pool fires, Riverkeeper argues that NEPA requires the
NRC to ensure that the results of any rulemaking are ‘‘plugged in"’ to specific
licensing decisions pending before the Commission.®®” According to Riverkeeper,
admitting thispart of the contention and holding it in abeyance until the rulemaking
isresolved would provide a mechanism for doing so.%%

At Ora Argument, the Board offered Riverkeeper the opportunity to submit
a written response to certain technical questions that could not be answered ad-
equately without further consultation with Riverkeeper’s experts.®® Riverkeeper
filed its response to that request, which focused on issues related to the source
term, on April 7, 2008.°%° The NRC Staff filed its response to this filing on
April 21, 2008, at which time it stated that it believed the contention — even as
clarified by Riverkeeper’slatest filing — was inadmissible.®!

2. Board Decision — Riverkeeper EC-2

The Board finds that Riverkeeper EC-2 is inadmissible in this proceeding. In
doing so, we address the contention in three parts. spent fuel pool fires, terrorist
attacks, and issues related to containment bypass accidents.

Riverkeeper is correct in noting that spent fuel pool fires are Category 1
environmental issues and, therefore, are addressed generically in the GEIS for
license renewals.®? The Commission reaffirmed this designation in Vermont
Yankee/Pilgrim.®® NRC Regulations state that ‘‘no rule or regulation of the
Commission, or any provision thereof . . . issubject to attack by way of discovery,
proof, argument, or other means in any adjudicatory proceeding . . . .""® For this

0514,

9064,

0714, at 54.

9084,

09Ty, at 632-33.

910 Riverkeeper, Inc.'s Response to Atomic Safety and Licensing Board Questions Regarding
Contention EC-2 (Apr. 7, 2008) [hereinafter Riverkeeper Response to EC-2 Questions].

911 NRC Staff' s Reply to Riverkeeper, Inc.’ s Responseto the Licensing Board' s Questions Regarding
Contention EC-2 (SAMAS) (Apr. 21, 2008) [hereinafter NRC Staff Reply to Riverkeeper Response].

R Taple B-1.

913 \/ermont Yankee/Pilgrim, CL1-07-3, 65 NRC at 16.

91410 C.F.R. §2.335(a).
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reason, we find that this aspect of Riverkeeper EC-2 is outside the scope of a
license renewal proceeding.

Asthe Commission noted in Vermont Yankee/Pilgrim, apetition for rulemaking
that addresses issues related to spent fuel pool fires would be a more appropriate
venueto seek relief *“for resolving . . . generic concerns about spent fuel firesthan
a site-specific contention in an adjudication.’’ 9 Riverkeeper has requested that
we neverthelessadmit EC-2 and hold it in abeyance pending resol ution of multiple
petitions for rulemaking that addresses spent fuel pool fires.%¢ We decline to do
s0. In the event that the petitions are denied, the current rule will remain in force,
and any attack on the validity of that rule will be impermissible in this proceeding
as amatter of law. In the event that the Commission changes the rule, petitioners
will have the opportunity to file new contentions at that time.

With respect to terrorist attacks, the Board has previously discussed its adher-
ence to the Commission precedent established in Oyster Creek.®” The Commis-
sion maintains that terrorism is unrelated to the aging issues that license renewal
proceedings are meant to address.®® In addition, the Commission says, license
renewals are not related to any change in the risk of terrorist attack, and the
terrorism issue is therefore not material to the decision the Board must make in
this proceeding.®*® Recognizing this, Riverkeeper has requested that the Board
refer this issue to the Commission for reconsideration of its decision in Oyster
Creek.®0 We decline to do so, finding no justification for the suggested action in
Riverkeeper's argument.

Finally, we turn to the question of accidents involving containment bypass
via induced failure of steam generator tubes. Entergy notes, correctly, that this
aspect of Riverkeeper EC-2 is not categorically outside the scope of a license
renewal proceeding.®?! In its Petition, Riverkeeper alleged that Entergy’ s estimate
of accident consequences were too low by a factor of three or more, primarily
because Entergy (1) used an unusually low source term; (2) failed to consider
uncertainties due to meteorologic variation; and (3) used an inappropriate dose
conversion factor that resulted in an underestimate of costs.®? At Oral Argument,
the Board requested additional briefing of the first of these issues.®?

915 \/ermont Yankee/Pilgrim, CLI1-07-3, 65 NRC at 17.

916 Riverkeeper Petition at 62.

917 Oyster Creek, CLI-07-8, 65 NRC at 128-30; see also supra Part VI.AA.2, Part VII.A.2,
918 Oyster Creek, CLI-07-8, 65 NRC at 128-29.

9191, at 130.

920 Riverkeeper Petition at 64.

921 Entergy Riverkeeper Answer at 112.

922 Riverkeeper Petition at 68.

923Tr, at 632-33.
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In its response to the Board's request, Riverkeeper explains its view that
Entergy’s SAMA analysis for such accidents employs a source term — which
Riverkeeper definesas*  adescription of the fraction of the radioactive contents of
the reactor core that is assumed to be released to the environment during a severe
accident’”” — that is too low, and that the projected consequences of a severe
accident are therefore too low.%* In particular, Riverkeeper claims that Entergy
should have used a source term based on the methodology used in NUREG-1465,
which would result in higher projected accident costs, rather than the source term
based on the MAAP code.®® Additionally, Riverkeeper says, Entergy may have
used problematic assumptions about the release of radioactive material from the
reactor core into containment, from containment into the environment, or both.%26

While Entergy did not respond, the NRC Staff response is that Riverkeeper
has failed to show that Entergy’s use of the MAAP code is improper, and that
this aspect of Riverkeeper EC-2 is therefore inadmissible.®?” According to the
NRC Staff, NUREG-1465 addresses only releases into containment and assumes
that containment remains intact but leaks.%? Therefore, its methodology does not
apply in the scenario in which Riverkeeper would like to apply it, that of early
energetic containment breach.®® Furthermore, the NRC Staff says, the MAAP
codethat Entergy employs doesinclude the scenario raised by Riverkeeper, along
with other accident scenarios all weighted in proportion to their probabilities of
occurrence.*°

In light of this additional briefing related to the source term, and considering
the contention pleading rules of 10 C.F.R. §2.309(f)(1), the Board rejects this
aspect of Riverkeeper EC-2 on the ground that it fails to demonstrate a genuine
dispute with the applicant on a material issue of law or fact. We take no
position on Entergy’s allegation that this aspect of the contention is a request
that Entergy be required to consider ‘‘worst-case’’ scenarios.®® It is sufficient
that Riverkeeper has failed to make the minimal demonstration, as required by
contention admissibility rules, that Entergy’ s ER analysisfailsto meet a statutory
or regulatory requirement. Presentation of an alternative analysis is, without
more, insufficient to support a contention alleging that the original analysisfailed
to meet applicable requirements. The same argument applies to Riverkeeper's
arguments related to meteorologic variation and the dose conversion factor.

924 Riverkeeper Response to EC-2 Questions at 1-2.
9514, at 3.

9610, at 3-4.

%7 NRC Staff Reply to Riverkeeper Response at 1.
928,

92914, at 2.
930 Id.

931 see Entergy Riverkeeper Answer at 112-16.

187



Because all three parts of Riverkeeper Contention EC-2 are inadmissible, the
Board rejects this contention in its entirety.%?

E. Riverkeeper EC-3

FAILURETO ADEQUATELY ANALYZE IMPACTS OF SPENT FUEL POOLS.
ENTERGY’S ER FAILS TO SATISFY THE REQUIREMENTS OF NEPA, 42
U.S.C. 84332 ET SEQ., AND NRC REGULATIONS IMPLEMENTING NEPA,
INCLUDING 10 C.F.R. §51.45(c) AND (e). BECAUSE THE ER DOESNOT AD-
EQUATELY ASSESS NEW AND SIGNIFICANT INFORMATION REGARD-
ING THE ENVIRONMENTAL IMPACTS OF THE RADIOACTIVE WATER
LEAKS FROM THE INDIAN POINT 1 AND INDIAN POINT 2 SPENT FUEL
POOLS ON THE GROUNDWATER AND THE HUDSON RIVER ECOSY S
TEM.%33

1. Background — Riverkeeper EC-3

Riverkeeper’'s EC-3, which is similar to NY S-28 and Clearwater EC-1, con-
tends that Entergy’s LRA fails to satisfy NEPA requirements and NRC Regu-
lations implementing NEPA that are contained in 10 C.F.R. Part 51 because its
ER does not adequately assess new and significant information regarding the
environmental impacts of radionuclide leaks from the IP1 and P2 spent fuel
pools into the groundwater and Hudson River ecosystem.®** While Riverkeeper
admits that Entergy has identified the groundwater contamination in its ER, the
Petitioner challenges the Applicant’s conclusion that the impacts are small and
therefore not significant for purposes of NEPA.%% Because NRC Regulations
do not specificaly define ‘‘significant,”” Riverkeeper’'s assertion is based on the
lengthy description of the factors to be considered when determining significance
that are presented in the Council on Environmental Quality (‘' CEQ’’) Regulations
implementing NEPA.%% According to Riverkeeper, because it fails to consider
these criteria, Entergy’s ER is inadequate in several respects including: (1) the
claim that the IP2 spent fuel pool is no longer leaking; (2) the conclusion that
only low concentrations of radionuclides have been detected in the groundwater;
and (3) the current and future impacts of the groundwater contamination on the

932 NY S expressed its intent to adopt Riverkeeper EC-2. See NYS Petition at 311. However, given
that this contention has been ruled inadmissible, it cannot be adopted.

933 Riverkeeper Petition at 74.

B41d. at 74.

9514, at 76.

9614, at 77-79.
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Hudson River fish and shellfish.%” As aresult of these deficiencies, Riverkeeper
contends that it is uncertain whether Entergy’ s assessment of new and significant
information is accurate and complete enough to enable the Commission to de-
termine whether the impacts of the proposed action are of such magnitude that
license renewal would be unreasonable.®®

In its Answer, Entergy opposes the admission of Riverkeeper EC-3 because
Riverkeeper (1) has raised issues outside the scope of license renewal by sug-
gesting stricter requirements than imposed by the regulations, (2) fails to provide
adequate factual or expert support, and (3) fails to establish a genuine dispute on
amaterial issue of fact or law. Entergy admits that an ER for an LRA isrequired
to address new and significant information for either Category 1 or Category 2
issues.®® However, as part of its extensive discussion of the merits of this con-
tention, Entergy claimsthat its ER appropriately characterized the impacts due to
spent fuel pool leaks as new but not significant, even though the characterization
of the groundwater impacts was ongoing when the ER was submitted.%° Entergy
represents that the hydrogeological investigation of the Indian Point site is now
complete,®* confirms the conclusions in the ER, and included an assessment
of the dose exposure to fish and invertebrates in the Hudson River.%? Entergy
discussesthe status of the current leaks and the merits of its conclusionsregarding
the resulting impacts as they relate to the three bases proffered by Riverkeeper.®*

The NRC Staff also opposed admission of this contention claiming that it
raises issues outside the scope of the proceeding and constitutes an impermissible
challenge to NRC Regulations by raising an issue that has already been addressed
generically by the Commission.®* The NRC Staff claims that Riverkeeper er-
roneously asserts deficiencies in Entergy’s ‘‘new and significant’’ information
relating to the radiological leaks from the spent fuel pools, arguing that the
Petitioner must show, and has not, that the Applicant’s information invalidates
the conclusions of the GEIS.**® Discounting the factual information provided by
the Petitioner, the NRC Staff asserts that Riverkeeper’s claim that Entergy failed

97d. at 80-86.

9814, at 79.

939 Entergy Riverkeeper Answer at 140.

94014 at 140-44.

9411d, at 145 n.618 (referencing Investigation Report); see also supra notes 617-620 & accompany-
ing text.

942 Entergy Riverkeeper Answer at 147.

9431d. at 147-50.

94NRC Staff Answer at 112.

945d. at 113 (citing Shearon Harris, LBP-07-11, 66 NRC at 64 n.83; Pilgrim, LBP-06-23, 64 NRC
at 288).
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to assess the resulting impacts of the leaks on Hudson River ecosystem *‘lacks a
necessary predicate and is, thus, unsupported.’’ %4

In its Reply, Riverkeeper asks the Board to disregard the recent Investigation
Report, positing that all parties should be required to rely on the LRA and the ER
in supporting their positions on contention admissibility, and that it is patently
unfair to allow the Applicant the opportunity to cure application deficiencieswith
attachments to its Answer.*’ Riverkeeper goes on to state that both the NRC
Staff and Entergy have failed to show that Riverkeeper EC-3 is inadmissible.
Contrary to the assertion that it is challenging a Category 1 issue, Riverkeeper
points out that EC-3 never claimed that the leaks are new information regarding
a Category 1 issue, but that the leaks represent a previously unanticipated type
of environmental impact that is neither Category 1 nor Category 2, and thus
must be addressed under 10 C.F.R. §51.53(c)(3)(iv).**® Depriving a party of
the opportunity to address issues not previously defined in the GEIS would, in
Riverkeeper's opinion, violate the NEPA requirement to address all the impacts
of aproposed action. The Petitioner goes on at length to discuss the merits of the
contention, which it asserts helps to show that the issue statement is within the
scope of, and not an attack on, current regulations.®* Riverkeeper also highlights
its factual support for EC-3, specifically for its assertions that the impacts are
higher than alleged by Entergy and that the appropriate level of impact has not
been assessed in the long-term impacts to the Hudson River ecology.®®

2. Board Decision — Riverkeeper EC-3

The Board admits Riverkeeper EC-3 asit relates to the environmental impacts
from the spent fuel pool leaks. Even though the NRC Staff claims that River-
keeper’s alegations are an impermissible challenge to the regulations, Entergy
is required to address new and significant information for either Category 1 or
Category 2 issues in its ER for an LRA.%! Leaks from the spent fuel pools are
new information which Entergy assertsis not significant because the radiol ogical

9464,

947 Riverkeeper Reply at 61.

%48d. at 63.

9491d. at 63-70.

90|d, at 70-76. Riverkeeper points out that it used the EPA drinking water standards as a
conservative benchmark for comparison purposes, for which they are also used by Entergy and the
NRC Staff in their own analyses of the spent fuel leaks; it provided supporting data showing that high
levels of tritium, strontium-90, and cesium-137 have been detected in the groundwater; it relied on
fish samples to show elevated levels of radionuclides along with internal Entergy memoranda that
suggest that further studies on fish contamination were required, etc.

91 Entergy Riverkeeper Answer at 140.
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concentrations are small and the resulting dose exposures to the public are min-
imal.%2? Riverkeeper, however, contends that the release concentrations are not
low and that Entergy has failed to assess the impacts of these levels of releases
on the Hudson River ecosystem.®>® Based on factual statements presented by
Riverkeeper, it is uncertain whether Entergy’s conclusions contained in the ER
regarding the significance of the groundwater contamination are sufficient for
purposes of satisfying NEPA and NRC Regulations.

There is a genuine issue regarding the significance of the new information,
including the data and conclusions presented in the recently submitted hydro-
geologic report relating to the radiological leaks from the spent fuel pools that
is undisputedly within the scope of the LRA proceedings. We believe that
Riverkeeper has raised a genuine issue, within the scope of this proceeding, asto
whether Entergy’s ER contains sufficient information to aid the Commission in
preparation of its EIS. For this reason, the Board admits Riverkeeper’ s contention
EC-3tolitigate thismaterial dispute at the hearing. We also note that Riverkeeper
EC-3 will be consolidated with Clearwater EC-1.

IX. CLEARWATER CONTENTIONS

A. Clearwater EC-1

FAILURE OF ER TO ADEQUATELY ADDRESS THE IMPACTS OF KNOWN
& UNKNOWN LEAKS.%*

1. Background — Clearwater EC-1

Clearwater EC-1, whichissimilar to Riverkeeper EC-3 and NY S-28, contends
that Entergy’s LRA does not comply with NEPA in that its ER fails to address
adequately ‘‘new and significant’’ information concerning environmental impacts
of radioactive substances that are leaking from spent fuel pools. By failing to
do so, according to Clearwater, Entergy’s ER does not contain the information
needed by the Commission to perform its independent analysis required by 10
C.F.R. Part 51.%5

Clearwater expressly seeks to adopt NYS-28 and shares the concerns of
Riverkeeper EC-3. Clearwater repeats much of what was stated by Riverkeeper,
including allegationsthat many of Entergy’ sconclusionsinits ER are not accurate

9214, at 144.
953 Riverkeeper Petition at 74-75.

954 Clearwater Petition at 18.
955 Id.
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(e.g., IP2 is no longer leaking, and only low concentrations of radionuclides
have been detected in the groundwater). Clearwater also alleges that Entergy
erroneously concluded that the impacts from the leaks would be small and
therefore insignificant, and that the ER does not eval uate the impacts of the leaks
upon fish in the Hudson River.%% While not designating them as expert witnesses,
Clearwater includes statements attributed to NY SDEC personnel which discuss
the potential groundwater flow paths for leaks, the types and concentrations of
radionuclides detected in the groundwater, and the fish sampling performed to
date.®” Clearwater concludes by contending, as NY S did, that groundwater leaks
have far exceeded anything the NRC reviewed in 1996 during the devel opment
of the GEIS, and that the extent of leaks, number of radionuclides released,
uniqueness of the site, and pathway to the Hudson River mean that the impacts
are significant and reviewable under NEPA in this proceeding.®®

Entergy opposesthe admission of this contention for many of the same reasons
it opposed Riverkeeper EC-3and NY S-28, i.e., that the contention (1) raisesissues
outside the scope of licenserenewal by suggesting stricter requirements than those
imposed by the regulations; (2) lacks adequate factual or expert support; and (3)
fails to establish a genuine dispute on a material issue of law or fact.%®

Entergy maintains that section 5.0 of the ER appropriately stated that the
releases into the environment from the spent fuel leaks were potentially new but
not significant per 10 C.F.R. 8§51.53(c)(3)(iv).%° Specificaly, Entergy estimated
that the total body dose caused by the groundwater contamination is well below
the NRC limit, and therefore concluded that theimpact would be small and that the
discovery was not significant.?! Entergy notesthat the ongoing characterization of
theimpact to groundwater referenced in its ER has been completed and states that
‘*at notime did theresults of that analysisyield any indication of potential adverse
environmental or healthrisk . . . .’ %2 Furthermore, Entergy states that whilethere
have been leaks into the groundwater, the facility does not use the groundwater
onsite and the groundwater is not associated with any drinking water pathway;
for these reasons, EPA limits on drinking water are not applicable.®: Entergy also
argues that, based on the information in the ER and in the Investigation Report,
all of Clearwater’ sissuesin this contention are either moot, invalid, or outside the

9614, at 19-20.

9571d. at 22-23.

9814, at 23.

959 Entergy Clearwater Answer at 34.

96014, at 35.

%114, at 37-38.

%62 |d, at 39; see supra notes 617-620 & accompanying text.
963 Entergy Clearwater Answer at 37.
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scope of this proceeding, and that Clearwater has not provided adequate support
for Clearwater EC-1.%4

The NRC Staff asserts that Clearwater EC-1 is inadmissible for the same
reasons as NY S-28 and Riverkeeper EC-3, i.e,, it is an impermissible challenge
to Commission regulations, raises an issue beyond the scope of alicense renewal
proceeding, lacks specificity, and fails to raise a dispute as to a material issue of
law or fact.% In addition, the NRC Staff claims that the NYSDEC statements
referenced in the contention do not contravene any portion of the LRA, and are
beyond the scope of this proceeding in that they deal with issues regarding the
current operation of the plants.®¢

Inits Reply, Clearwater assertsit has presented serious questions that demon-
strate that Entergy’ s ER isinsufficient and that these questions should be resolved
at hearing.%" Clearwater pointsout that New Y ork Statelaw requiresthat discharge
of waste shall not impair water below its best use — which for groundwater isits
use as a potable water supply.®® Clearwater states its belief that the leaks *‘are
symptomatic of an aging facility whose components are subject to and showing
increasing signs of aging.’’%° In support of the need to address the impacts of
the contamination on the Hudson River, Clearwater notes that four municipalities
currently take drinking water from the Hudson River and that there is a plan in
development to build alarge water intake facility to serve Rockland County.®™

2. Board Decision — Clearwater EC-1

The Board admits Clearwater’'s EC-1. The Petitioner has addressed the reg-
ulatory criteria and raised a genuine dispute regarding the significance of the
environmental impacts from the spent fuel pool leaks. By using similar arguments
to those presented in Riverkeeper's EC-3, Clearwater has presented sufficient
information and expert opinion to question whether Entergy’s conclusions, con-
tained in the ER regarding the significance of the groundwater contamination, are
incomplete and legally insufficient for purposes of satisfying 10 C.F.R. Part 51.
Although Entergy estimates that the total body dose caused by the groundwater
contamination iswell below the NRC limit, thereisstill the question asto whether

%4 Seeid. at 42-47.

985 NRC Staff Answer at 90; see supra Parts VI.BB.1, VIII.E.1.

96 See NRC Staff Answer at 90-91.

%7 Clearwater Reply at 4.

9%81d. Clearwater uses Part 701 of New York State's Classification — Surface Waters and
Groundwaters, as support. Specificaly, it quotes section 701.1 — General Conditions Applying to
All Water Classification, and section 701.10 — Class GA Fresh Groundwaters. Id.

969 Id.

901d. at 4-5.
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the maximum groundwater impact (and, in turn, the maximum dose) has been
determined for the site. Hence, the contention is not an impermissible challenge
to Commission regulations.

There are serious factual differences between the positions of the Applicant
and Petitioner regarding the radiological leaks from the spent fuel pools and
whether that is within the scope of the LRA proceedings. These disputes need
to be resolved through an evidentiary hearing. Clearwater EC-1 is admitted. We
also note that Clearwater EC-1 will be consolidated with Riverkeeper EC-3.

B. Contention EC-2

ENTERGY’SENVIRONMENTAL REPORT FAILSTO CONSIDER THE HIGH-
ER THAN AVERAGE CANCER RATES AND OTHER HEALTH IMPACTSIN
COUNTIES SURROUNDING INDIAN POINT."

1. Background — Clearwater EC-2

Clearwater EC-2 alleges that Entergy’s ER does not adequately address the
impact on the health of the local population from the relicensing of IP2 and
IP3.92 Clearwater represents that it has presented data that constitute new and
significant information showing higher than average cancer rates among people
living in the areaaround Indian Point.®” Clearwater suggests that thisinformation
justifies the contention’s admissibility under 10 C.F.R. §51.53(c)(3)(iv), even
though the radiological impact of continued operation of the facility is a Category
1 issue pursuant to Table B-1.97# In support of its position, Clearwater relieson a
report prepared by Joseph Mangano,®” which purports to show that the continued
operation of Indian Point would raise the risk of exposure to radioactivity.®
Clearwater contends that Mr. Mangano's research shows that emissions from
Indian Point ‘‘are likely causing increased rates of cancer incidence for adjacent
populations [and that] his analysis raises critical and troubling empirically based
guestions about potential negative health impacts caused by the Indian Point
facility and demands further study.’’” Additionally, Clearwater suggests that

971 Clearwater Petition at 24.
2|4,

97314

9741d. at 25.

975|d. at 26; see also Exh. 4, Declaration of Joseph J. Mangano, Attach. A, Public Health Risks
of Extending Licenses of the Indian Point 2 and 3 Nuclear Reactors (Nov. 26, 2007) [hereinafter
Mangano Report].

976 Clearwater Petition at 26.

9771d. at 28-29.

194



Mr. Mangano’ swork exposes potentially significant environmental justice issues
because areas with high minority and poverty levels had higher than expected
cancer rates.o®

Entergy opposes the admission of Clearwater EC-2 for several reasons. First,
according to Entergy, the Mangano Report only raises generic issues that are
inappropriate challenges to the Commission’s regulations.®”® Entergy contends
that theissueraised in Clearwater EC-2 isthe sameissuerejected by the Licensing
Board in McGuire/Catawba,*° where that Board found asimilar contention raised
a Category 1 issue that did not require site-specific consideration in a license
renewa proceeding.®®! Entergy argues that because Clearwater fails to provide
any support for the notion that these are not Category 1 issues, the contention
is outside of the scope of license renewal proceedings. Furthermore, Entergy
assertsthat its most recent reports regarding radioactive rel eases show that Indian
Point operations did not release more radionuclides than the regulations all ow.%?2
Finally, Entergy maintains that the contention is based on speculation and does
not raise a dispute of a material fact.®® Entergy criticizes the Mangano Report
and associated Declaration for being based on dated information that has been
used in support of similar contentions rejected in other proceedings, as well as
using various facts not at issuein this proceeding.®* Entergy points out that ** Mr.
Mangano’ s analyses and hypotheseswith respect to health effects previously have
been rejected by the NRC, and discredited by the State of New Jersey, Commission
on Radiation Protection, Department of Environmental Protection.’’ 985

The NRC Staff opposes the admission of Clearwater EC-2 because, in its
view, it presents an impermissible challenge to NRC Regulations and does
not have adequate factual support.®® The NRC Staff asserts that Clearwater
is challenging the GEIS and 10 C.F.R. Part 51 in contending that Entergy
must make a site-specific determination regarding the environmental impacts
from radiation exposure during the renewal period, and that a challenge to
the regulations is impermissible under 10 C.F.R. §2.335(b).%” Furthermore, the
NRC Staff maintains that the evidence presented by Clearwater is not new and

9814, at 29.

979 See Entergy Clearwater Answer at 50-55.

980|d, at 51 (citing Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear
Station, Units 1 and 2), LBP-02-4, 55 NRC 49, 85-87 (2002)).

981 Id.

%214, at 56.

98314, at 57.

%41,

985d, at 57-58 (citations omitted).

986 NRC Staff Answer at 93.

%71d. at 93-94.
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significant, or relevant.®® Finally, the NRC Staff argues that the Mangano Report
is inadequate, as it does not demonstrate the special circumstances required to
permit a*‘ site-specific reconsideration of the Category 1 determination regarding
radiation exposures.’’ %° The NRC Staff assertsthat Mr. Mangano’ s assertions are
not unique to Indian Point.%®

2. Board Decision — Clearwater EC-2

The Board finds that Clearwater EC-2 raises a Category 1 environmental issue
regarding the radiological impact of the continued operation of the Indian Point
facility that is adequately addressed by the GEIS, and is thus outside the scope
of this proceeding. Clearwater has not demonstrated any specia circumstances
at Indian Point that are sufficiently different from those that are present at other
nuclear power plants to warrant site-specific treatment. Clearwater EC-2 thusis
rejected.

C. Contention EC-3

ENTERGY’'S ENVIRONMENTAL REPORT CONTAINS A SERIOUSLY
FLAWED ENVIRONMENTAL JUSTICE ANALYSIS THAT DOES NOT ADE-
QUATELY ASSESS THE IMPACTS OF INDIAN POINT ON THE MINORITY,
LOW-INCOME AND DISABLED POPULATIONSIN THE AREA SURROUND-
ING INDIAN POINT.%1

1. Background — Clearwater EC-3

Clearwater EC-3 alleges that Entergy’s ER does not meet the requirements of
NEPA because *‘its methodology is flawed, and its analysis is incomplete and
limited to questionabl e interpretations and presentation of data.’’ °? According to
Clearwater, the ER ‘‘fails to acknowledge or describe potential impacts upon the
large minority and low-income popul ationsthat surround the plant.’’ % Clearwater
asserts that the Indian Point facility causes a disparate impact on minority
communities for cancer, that subsi stence fishermen who fish in the Hudson River
are at adisparate risk of cancer from fish contaminated by radiation released into
theriver by Entergy, and that thereisa'‘large minority, low-income and disabled

98814, at 94.
989 Id.
990|d, at 94-95.

91 Clearwater Petition at 31.
9924

993 Id
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population in special facilities (including hospitals and prisons) within fifty miles
[of Indian Point] who will be severely impacted if there is an evacuation from the
area. ...

Clearwater contends that NEPA mandates that the NRC must consider ** so-
cioeconomic impacts that have a nexus to the environment.’’ %% Although the ER
acknowledges that minority and low-income populations exist in the vicinity of
Indian Point,** according to Clearwater, it wrongly concludes that there does not
need to be an environmental justice (‘*EJ ') analysis because there are no offsite
impacts.®” Clearwater argues that this conclusion is mistaken,*® and maintains
that (1) the EJ and demographic methodology is both flawed and incomplete;**°
(2) the ER does not adequately acknowledge the minority and low-income com-
munities near Indian Point or assess the impact of the facility on them; (3)
these populations may be more susceptible than other populations to cancer from
emissionsfrom the Indian Point facility;1% (4) the ER ignores subsistence fishing
in the Hudson River;1%2 (5) low-income populations will be more impacted by an
evacuation due to an accident at Indian Point;'°% (6) residentsin special facilities
(hospitals, long-term care facilities, prisons) will be more impacted by their
inability to be evacuated in the event of an accident at Indian Point;% and (7)
the ER ignores EJ issues relating to the impact on Native American populations
from the production, use, and storage of radioactive fuel as Native Americans are
disproportionately impacted by the nuclear fuel life cycle.200

994 1d

99514, at 33. Clearwater adds that the Commission acknowledged in the LES case that the NRC does
consider EJ issues using disparate impact analysis. ‘‘The NRC's goal is to identify and adequately
weigh, or mitigate, effects on low-income and minority communities that become apparent only by
considering factors peculiar to those communities’”’ Louisiana Energy Services, L.P. (Claiborne
Enrichment Center), CLI-98-3, 47 NRC 77, 100 (1998). Clearwater also noted that the NRC issued
a policy statement that stated that EJ ‘‘is a tool, within the normal NEPA context, to identify
communities that might otherwise be overlooked and identify impacts due to their unigqueness as part
of the NRC’s NEPA review process.”” Policy Statement on the Treatment of Environmental Justice
Mattersin NRC Regulatory and Licensing Actions, 69 Fed. Reg. 52,040, 52,047 (Aug. 24, 2001).

996 Clearwater Petition at 35 (citing ER §2.6.2).

9971d. (citing ER §4.22.5).

9%8d. at 36.

99 Seeiid. at 36-38.

1000 e jd. at 38-41.

100l see jd. at 41-42.

1002 s id. at 42-47.

1008 e jd. at 47-48.

1004 seeid. at 48-53.

1005 g . at 53-55.
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Entergy opposesthe admission of Clearwater EC-3 because, in Entergy’ sview,
it is outside the scope of this proceeding to the extent it deals with emergency
planning and with issues dedlt with in the GEIS.2% Entergy asserts that its EJ
analysisisguided by the Final Policy Statement on the Treatment of Environmen-
tal Justice Mattersin NRC Regulatory and Licensing Actions,*®” which concludes
that if no significant and adverse impacts are identified in the EJ analysis ‘‘a
detailed analysis of disparate impacts is not appropriate.’’1°® Thus, according
to Entergy, an EJ contention must show that there are significant environmental
impacts and those impacts disproportionately affect EJ populations.’®® Entergy
assertsthat Clearwater’ s Petition failsto identify asignificant adverseimpact from
therelicensing of Indian Point or to provide evidence of a disproportionate impact
on EJ populations.’®® Entergy maintains that the issues raised in Clearwater
EC-3, athough purported to be EJissues, are actually emergency planning issues
outside the scope of the proceeding because the contention deal s with evacuation
of EJ populations during an emergency.1°'! Entergy also asserts that Clearwater’s
concerns regarding the impact on Native American communities are Category 1
issues and inadmissible here.10%?

The NRC Staff opposes the admission of Clearwater EC-3 because, in its
view, the contention does not provide adequate support to demonstrate a genuine
dispute regarding the LRA’s EJ analysis, and because it raises issues, including
evacuation plans and uranium fuel cycle issues, that are outside the scope of
the proceeding.’?® The NRC Staff maintains that Clearwater provides no expert
opinion or factual support to substantiate its claim that the ER contained flawed
methodology and failed analysis, nor does Clearwater demonstrate how the ER
does not meet the EJ requirements.’® The NRC Staff also asserts that Clearwater
failsto show that there are disproportionate impacts on the EJ communities around
Indian Point.’%1> The NRC Staff asserts, as does Entergy, that the EJ concerns
raised in Clearwater EC-3 about Native American populations are outside the
scope of the proceeding because they are Category 1 issues.106

1006 Entergy Clearwater Answer at 61.
10074, at 61-62 (citing 69 Fed. Reg. 52,040).
10084, at 62 (citing 69 Fed. Reg. at 52,047).
1009 ee d, at 62-63.

1010 see id. at 67-71.

10114, at 64.

10124, at 65.

1013 NRC Staff Answer at 96.

10144, at 98.

1015 1d.

1016, gt 98-99.
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In its Reply, Clearwater asserts that if EJ issues are not reviewed in this
proceeding they never will be properly addressed.’®*” Clearwater maintains that
it has demonstrated in its Petition the disproportionate impacts of the relicensing
on EJ communities.'®!8 Clearwater also makes the point, in response to objections
to its position regarding the effect of waste storage, that relicensing will lead to
more waste until there is a permanent waste storage facility.101°

2. Board Decision — Clearwater EC-3

NEPA, which mandates a hard look at the environmental impact of proposed
federal actions, isthe only legal grounds for an admissible contention relating to
the EJ matters raised in this contention.1° | n the context of this proceeding, Peti-
tioners such as Clearwater may properly raise EJ contentions seeking corrections
of significant omissions from the Applicant’s ER.102

Under NEPA, the purpose of an EJ review is to insure that the Commission
‘*considers and publicly discloses environmental factors peculiar to minority or
low-income populations that may cause them to suffer harm disproportionate to
that suffered by the general population.’’1°?2 The goals of NEPA are to inform
federal agencies and the public about the environmental effects of proposed
projects.10%

Environmental harm is NEPA’s core concern. Accordingly, the essence of
an EJ claim under NEPA is disparate environmental harm to a minority or low-
income population,’®* and a disparate impact analysis is the principa tool for
advancing EJ under NEPA.2%%5 Accordingly, to be admissible in this proceeding
an EJ contention must point to significant, adverse, environmental impacts that
may result from the relicensing of Indian Point that will fall disproportionately on
disadvantaged (minority and low-income) popul ations.10%

Clearwater contendsthat therewill beasignificant adverseimpactinthreeareas

1017 Clearwater Reply at 6.

10181, at 7.

1019 1d.

1020 50 69 Fed. Reg. at 52,044.

1021 gystem Ener gy Resources, Inc. (Early Site Permit for Grand Gulf ESP Site), CL1-05-4, 61 NRC
10, 13 (2005).

1022 1d.

1023 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 339 (1989).

1024 private Fuel Sorage, L.L.C. (Independent Spent Fuel Storage Installation), CLI1-02-20, 56 NRC
147, 153 (2002) (citing LES, CL1-98-3, 47 NRC at 106-10).

1025| ES CLI-98-3, 47 NRC at 100.

102669 Fed. Reg. at 52,047: Southern Nuclear Operating Co. (Early Site Permit for Vogtle ESP
Site), LBP-07-3, 65 NRC 237, 262 (2007).
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that will disproportionately impact disadvantaged populations and that Entergy’s
failure to discussthese impactsis asignificant omission from the Applicant’s ER.

First, Clearwater contends that the continued operation of the Indian Point
facility will result in additional cancers that will disproportionately impact poor
and minority populations.1®?” Conclusory assertionsor mere specul ation, however,
areinsufficient to support the admission of acontention'®® and, with regard to this
allegation, Clearwater has offered nothing other than conclusory assertions and
speculation. Clearwater states that the cancer ratesin the area surrounding Indian
Point are above the national average, but offers no evidence tying the Indian
Point facility to any increase in the incidents of cancer. Likewise, Clearwater
states that ‘*[m]inority groups in the four-county region are more vulnerable to
the adverse impacts of radiological and nuclear plant-induced chemical pollution
in the environment than is the case for the general minority or total population of
the United States,’” 192 put does not support this conclusion with facts or expert
opinion. The Mangano Report, whichiscited by Clearwater inits Petition, simply
does not support these conclusions.

Next, Clearwater speculates that the low-income populations in the lower
Hudson Valley region who engage in subsistence fishing will be likely to ingest
radionuclides and other toxic substances generated by the reactors in greater
proportions than the population at large.%° But, the Petitioner presents no facts
which indicate that any subsistence fisherman has consumed, or will consume, a
fish that has been contaminated by radionuclides originating at the Indian Point
facility. This speculation does not support the admissibility of a contention.

Finally, Clearwater identifies minority and low-income populations in numer-
ous ingtitutions located near Indian Point who would not be evacuated in the
event of a severe accident.1%! Specifically, Clearwater identifies Sing Sing, a
maximum security correctiona facility located less than 10 miles from Indian
Point that houses more than 1,750 predominately minority inmates.'®? Clearwater
also identifies twenty-five other prisons and jails located within 50 miles of
Indian Point.1%33 Clearwater then contends that Entergy’s ER is deficient because
it does not address the impact of a severe accident at Indian Point on these EJ
popul ations. 1034

1027 C| earwater Petition at 41-42.

1028 \/ogtle, LBP-07-3, 65 NRC at 253 (citing Fansteel, CL1-03-13, 58 NRC at 203).
1029 G| earwater Petition at 41-42.

103019, at 42.

10311, gt 47-53.

103219, at 48.

1033 1d.

103414, at 53.
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Both Entergy and the NRC Staff attempt to dismiss this contention as an
‘‘emergency planning issue’’ which is outside the scope of a license renewal
proceeding.1® (The Commission noted in Millstone that emergency planning
is, by its very nature, not germane to age-related degradation.i%) However,
Clearwater EC-3 is a Part 51 Environmental Contention brought under NEPA.. It
is not a Part 54 Safety Contention based on emergency planning. Clearwater has
not contended that Entergy’s emergency plan is deficient. Rather the Petitioner
has contended that Entergy’ s ER is deficient because it does not supply sufficient
information from which the Commission may properly consider, and publicly
disclose, environmental factors that may cause harm to minority and low-income
populations that would be ‘‘disproportionate to that suffered by the general
population.’’ 137 We agree.

Clearwater has raised a genuine issue regarding the adequacy of Entergy’s ER
for Indian Point. Aslimited above, Clearwater EC-3 is admitted.10%8

D. Clearwater EC-4

INADEQUATE ANALY SIS OF SEVERE ACCIDENT MITIGATION ALTER-
NATIVES.10%®

1. Background — Clearwater EC-4

Clearwater EC-4 contends that Entergy’s SAMA analysis is ‘‘incomplete,
inaccurate and is not adequately based upon scientific and probabilistic analy-
sis.’' 1040 Specifically, Clearwater avers that Entergy’s SAMA analysis does not
adequately consider theimpacts of apossibleterrorist attack, aradiological event,
or an evacuation at Indian Point, particularly the impact on the EJ communities
discussed in Clearwater EC-3 and EC-6.1%4 Clearwater also seeksto adopt NY S

1035 NRC Staff Answer at 89; Entergy Clearwater Answer at 63-64.

1036 Millstone, CLI1-05-24, 62 NRC at 561.

1087 Grand Gulf, CL1-05-4, 61 NRC at 13.

1038 NEPA does not require that afederal agency take any particular action. It does, however, require
that the federal agency takea‘‘hard look’" at the environmental impact its proposed action could have
before the action is taken, and to document what it has done. As noted above, the goals of NEPA are
to inform federal agencies and the public about the environmental effects of proposed projects. See
Robertson, 490 U.S. at 339.

1039 G| earwater Petition at 56.
10404

1041|d
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12 through NY S-15 pursuant to 10 C.F.R. 82.309(f)(3), and expresses shared
concerns raised by Riverkeeper’'s EC-2.104

Entergy asserts that Clearwater, without an admissible contention of its own,
does not meet the requirements for adopting the contentions of other parties
in 10 C.F.R. §2.309(f)(3).1%4 Entergy also asserts that Clearwater EC-4 is not
admissible because it does not provide facts or expert opinion beyond that
provided in the contentions of other partiesit is attempting to adopt. Entergy also
asserts that the contention does not establish a genuine dispute on a material issue
of law or fact.10#

The NRC Staff opposes the admission of the contention because it is ‘‘con-
clusory and adds nothing to the other contentions it references and seeks to
incorporate.’’ %% The NRC Staff incorporates its answers to NYS-12 through
NY S-15, Riverkeeper's EC-2, and Clearwater's EC-3 and EC-6.1% Finadly, the
NRC Staff asserts that Clearwater’s attempt to adopt the contentions of other
Petitioners does not meet the 10 C.F.R. §2.309(f)(3) requirements.104

In its Reply, Clearwater provides no response to the Answers of Entergy
and the NRC Staff. During Oral Argument, Clearwater stated that it was not
attempting to adopt Riverkeeper's EC-2 at this time but reserved the right to
do s0.18 Also during Oral Argument, Clearwater agreed that it had offered no
support of its own for this contention but was relying on the factual and expert
basis supplied by NY Sfor NY S-12 through NY S-15 and did refer to itsown EC-3
and EC-6.10%

2. Board Decision — Clearwater EC-4

Because Clearwater offers no basis and no factual or expert support for the
admissibility of EC-4, the Board rejects this contention. The Board finds that,
becauseit has established standing and proffered a separate admissible contention
of its own, Clearwater is eligible to adopt contentions of other parties under
10 C.F.R. §2.309(f)(3).19%0 However, Clearwater must meet the requirements
of that regulation for specifying who shall have the authority to act for the

1042 1d

1043 Entergy Clearwater Answer at 72.

10441, at 72-73.

1045 NRC Staff Answer at 100.

1046|d.; see discussion supra pp. 101, 104, 107, 109, 184, 198, infra p. 207; see also NRC Staff
Answer at 50-56, 96-99, 101-02, 111-12.

1047 Id.

1048Tr, at 707.

1049Tr, at 706.

1050 gee supra Part 1V.
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requestor/petitioners with respect to the contentions being adopted. Because
Clearwater has agreed that NYS will have such authority,'%! the Board finds
Clearwater may adopt NY S-12.

E. Clearwater EC-5

ENTERGY’S ENVIRONMENTAL REPORT FAILS TO ADEQUATELY CON-
SIDER RENEWABLE ENERGY AND ENERGY EFFICIENCY ALTERNA-
TIVES TO THE LICENSE RENEWAL OF INDIAN POINT.1052

1. Background — Clearwater EC-5

Clearwater EC-5 contends that the LRA does not comply with NEPA because
the ER does not ** adequately assessthe potential for renewable energy and energy
efficiency as an alternative to license renewal of Indian Point.’’ 1% Clearwater
seeks to adopt NY S-9 through NY S-11 pursuant to 10 C.F.R. §2.309(f)(3) and
agrees that NY S shall have the authority to act for Clearwater with respect to
this contention.’%* Clearwater contends that Entergy’s alternatives analysis in
the ER is inadequate because it only considers coal, nuclear, and natural gas as
alternatives. Clearwater also concurswith NY Sthat the ER misstates the findings
of the GEIS and that the ER fails to consider other reasonable alternatives.1o%
Clearwater goes on to discuss numerous demand-side and supply-side options in
the remainder of this contention.05¢

Entergy opposes the admission of this contention for failing to provide a
concise statement of facts or expert opinion and for not establishing a genuine
dispute with the Applicant on a material issue. Entergy opines that NRC case
law and NEPA only reguire an applicant to consider only reasonable alternatives
in the ER, specifically only those that are feasible, nonspeculative, and for the
Indian Point relicensing, that will meet the goal of providing 2158 MWe of

1051 Clearwater Petition at 73.

10521, at 56.
1053 1d.

10541, &t 57.

1059, at 58.

1056 gee id, at 59-65. The various demand-side options that Clearwater |ooks at include conservation,
a peak load reduction program, enabling technology for price-sensitive load management, the Keep
Cool Program, the concept of Negawatt whereby the public utilizes consumption efficiently, and
off-peak discounted pricing. Id. at 59-61. The supply-side options discussed include purchasing
power from sources outside the grid, repowering older facilities with new and cleaner power sources,
distributed generation of electricity including backup generators at hospitals, photovoltaic systems on
rooftops, and combined heat and power systems in industrial plants and at universities, geothermal
heat pump systems, and wind power. Id. at 61-65.
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base-load power.1%5” Additionally, Entergy assertsthat where a private entity, and
not a federal agency, is sponsoring the project, the consideration of aternatives
should give significant weight to the preferences of the sponsor.1%8 According to
Entergy, the ER adequately analyzed all of the alternatives raised by Clearwater,
but, consistent with Commission precedent, did not consider them in detail,
and properly determined that they were not reasonable.®* Furthermore, Entergy
asserts that Clearwater does not provide adequate support for its contention,
nor does it identify specific deficiencies in the ER regarding the alternatives
analysis.1060

The NRC Staff opposes the admission of the contention because, in its view,
Clearwater fails to assert any material issue of law or fact or show that there
is a genuine dispute.’®! The NRC Staff asserts that Clearwater has not shown
how Entergy’s analysis of aternatives in the ER is inadequate.’®? Regarding
Clearwater's NEPA argument, the NRC Staff incorporates its answer to NY S-
9_1063

In its Reply, Clearwater maintains that Entergy’s ER fails to consider the
cumulative capacity of renewable energy resources to compensate for the power
generation from Indian Point.2%4 Clearwater goes on to state that Entergy has
erred by looking at all potential energy resourcesindividually asif one new 2158
MWe facility were the only viable alternative for replacement energy, and, as
a result, did not adequately consider the collective benefits of a mix of energy
resources.

2. Board Decision — Clearwater EC-5

The Board rejects this contention as a direct attack on NRC Regulations. An
applicant in its ER need only consider the range of alternatives that are capable
of achieving the goal of the proposed action,'®> which, in the instant case, is
to generate approximately 2158 MWe of base-load energy for an additional 20
years of operation.1% Consistent with the GEIS §8.1, the reasonable alternatives
for license renewal proceedings are limited to discrete electric generation sources

1057 gee Entergy Clearwater Answer at 74-76.

10584, at 76 (citing Monticello, LBP-05-31, 62 NRC at 753 n.83).

1059 see id. at 76-79.

1060, t 79.

1061 NRC Staff Answer at 100.

1062 1d.

1063, at 101; see discussion supra p. 91; see also NRC Staff Answer at 47-48.

1064 Clearwater Reply at 7.

1065 See supra notes 259-261 & accompanying text.

1066 See Hydro Resources, CL1-01-4, 53 NRC at 55; Rancho Seco, CLI-93-3, 37 NRC at 144-45.
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that are technically feasible and commercialy available. Ignoring the feasibility
guestion and the lack of commercial availability, Clearwater has not provided any
demonstration that the renewable energy sources it presents in its Petition could
provide the 2158 MWe from one discrete source.

Similarly, energy conservation, including the demand-side options presented
by Clearwater in its Petition, are not discrete electric generation sources. As
discussed in the Board’s decision on NY S-9,1%7 the Commission in Clinton held
that NEPA does not require an analysis of conservation as an alternative,'°® and,
concluded that NEPA’s *‘rule of reason’’ does not demand an analysis of energy
efficiency, because, inter alia, conservation measures are beyond the ability of
an applicant to implement, and are therefore outside the scope required by NEPA
for considering reasonabl e alternatives.

While GEIS §8.1 includes a discussion of humerous power source options
for the aternatives anaysis, including the ‘‘no-action’” alternative,’*® it does
not preclude the approach used by Entergy. Specifically, the Petitioner ignored
the definitive statement in the last paragraph of section 8.1, which limited the
reasonable set of aternatives to a single, discrete, feasible, and commercially
viableelectric generation source. Section 8.2 of the GEI S statesthe need to address
energy conservation when evaluating the ‘‘no-action’” aternative. Clearwater’s
contention, however, was limited to the consideration of renewable energy and
energy efficienciesin theaternatives analysiswith no mention of the requirements
for the *‘no-action’’ aternative.

Asreqguired under the Commission’ sdecisionin Clinton, Entergy has submitted
information concerning other alternatives it finds reasonable and feasible to
achieving its goals. Because there is no requirement for Entergy to look at every
conceivable option, especially one as amorphous as energy conservation, the
Applicant has met it obligations under Part 51 for preparation of its ER.

In summary, Clearwater is attacking the regulations by contending Entergy’s
ER is deficient by not addressing renewable energy sources and energy effi-
ciencies, directly contradicting Commission precedent. Specifically, as clarified
by the Commission in Clinton, renewable energy and energy efficiency are not
within the range of reasonable alternatives related to the scope and goals of the
proposed license renewal, and are not discrete electric generation sources that are
technically feasible and commercially available. Furthermore, the Commission
has made it clear that NEPA’s ‘‘rule of reason’’ does not demand an analysis
of energy efficiency, because, inter alia, conservation measures are beyond the
ability of an applicant to implement, and are therefore outside the scope required

1067 See supra Part V1.1.2.
1088 Clinton, CL1-05-29, 62 NRC at 805, 807.
1069 GEIS §§8.1, 8.2.
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by a NEPA review of reasonable alternatives. For these reasons, the Board
finds that it is reasonable for Entergy to have only briefly discussed renewable
energy and energy conservation in its ER, and concludes that Clearwater’s EC-5
isinadmissible.

In addition, Clearwater seeks to adopt NYS-9, -10, and -11 and agrees that
NY Swould act as the representative for these contentions. Clearwater may adopt
NYS-9, but cannot adopt NY S-10 and NY S-11 because these contentions have
been found inadmissible.

F. Clearwater EC-6

ENTERGY’S ENVIRONMENTAL REPORT FAILS TO CONSIDER THE PO-
TENTIAL HARM TO THE SURROUNDING AREA OF TERRORIST ATTACK
ON THE FACILITY INCLUDING ITS SPENT FUEL POOLS, CONTROL
ROOMS, THE WATER INTAKE VALVES, COOLING PIPES AND ELEC-
TRICITY SYSTEM.107

1. Background — Clearwater EC-6

Clearwater EC-6 asserts that the LRA does not comply with NEPA in that
Entergy’s ER does not consider ‘‘the potential for harm that would result from
a terrorist or other attack on Indian Point’s control rooms, water intake valves
and cooling pipes, and the significant and reasonably foreseeable environmental
harm that could result from destruction of control and cooling capacities.’’ 1071
Clearwater claimsthat a SAMA analysisis needed to deal with this possibility.1072
Clearwater also maintains that the ER fails to deal with the issues surrounding the
spent fuel pools and other insufficiently protected, at-risk features.’°”® Clearwater
seeks to adopt NY S-27 under 10 C.F.R. §2.309(f)(3) and agrees that NY S shall
act asthe representative for the contention.°* Clearwater al so shares the concerns
expressed in Riverkeeper’s EC-2.1075

Entergy opposes the admission of Clearwater EC-6 because issues relating to
the consideration of terrorism do not need to be considered in license renewal
proceedings. To support its position, Entergy relieson Oyster Creek, which rejects
terrorism-related contentions in license renewal proceedings.'%¢ Entergy asserts

1070 Clearwater Petition at 65.
0714,

1072 1d

1073, at 66.
10744,

1075 1d.
1076 gee Entergy Clearwater Answer at 82-84.

206



that the contention also improperly challenges NRC Regulations, specifically 10
C.F.R. Part 51, and the GEIS.2o7"

The NRC Staff opposes the admission of Clearwater EC-6 because, in its
view, it is beyond the scope of this proceeding.’”® The NRC Staff asserts that
the Commission has held that this type of contention is outside the scope of
licenserenewal proceedings, and that NEPA does not require the NRC to consider
them.2°® The NRC Staff relies extensively on the Commission’s decision in
Oyster Creek.1080

2. Board Decision — Clearwater EC-6

Asexplainedinthe Board sruling on the admissibility of NY S-27, Connecticut
EC-1, and Riverkeeper EC-2,%! the Commission has specifically determined that
the potential environmental impact of aterrorist attack on the Indian Point facility
is not within the scope of this proceeding. Accordingly, we must reject this
contention.

X. CORTLANDT CONTENTIONS

At Oral Argument, Cortlandt withdrew two of its contentions, TC-2, relating to
Entergy’s leak-before-break analysis, and MC-2, relating to the adequacy of the
I ndian Point decommissioning trust fund.'%¢2 Accordingly, we have not considered
them in this Memorandum and Order.

A. Cortlandt Technical/Health/Safety Analysis Contention TC-1

THE LICENSE RENEWAL APPLICATION (‘'LRA’) DOES NOT PROVIDE
SUFFICIENT DETAILED INFORMATION REGARDING TECHNICAL AND
SAFETY ISSUES ASREQUIRED BY 10 C.F.R. PART 54.1083

1. Background — Cortlandt TC-1
Cortlandt TC-1 contendsthat Entergy has not provided specific technical infor-

1077 See id. at 84-85.
W78 NRC Staff Answer at 101.
1079
Id.
10801, at 102.
1081 gee sypra Parts VI.AA.2, VILA.2, VIII.D.2.
10827y, at 496.
1083 Cortlandt Petition at 2.
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mation in the LRA regarding the Equipment Environmental Qualification (*'EQ’’)
and the FAC Programs required pursuant to 10 C.F.R. Part 54.1% |n addition,
Cortlandt suggests that Entergy has not met its burden, under 10 C.F.R. §54.21,
of justifying the methods used for performing an | PA.1%5 Cortlandt maintains that
Entergy failsto provide aspecific and particularized FAC Program that definesthe
“*component and system scope, inspection criteria, methodology, frequency and
remediation commitments when acceptance criteria for FAC inspections are not
met,”’ even though it was required to do so by 10 C.F.R. Part 54 and SRP-L R.108¢
Cortlandt also assertsthat it is precluded ‘‘ from adequately reviewing the legal or
technical integrity of the [Aging Management] Programs'’ because of Entergy’s
noncompliance.1%8”

Entergy opposes the admission of this contention because the Petitioner fails
to provide any support for its position that the LRA is materialy deficient, and
does not show that a genuine material dispute exists.'%8 Entergy argues that
Cortlandt has not identified a deficiency in any specific portion of the LRA, and
maintains that the references made by Cortlandt to the EQ and FAC Programs are
“‘broad brush references’’ that do not explain how the programs are inadequate.1%°
Entergy claims that Cortlandt misquotes section 54.21, which actually requires
an applicant to justify the methods used to identify the SSCs subject to AMR.10%0
Entergy maintains that the LRA and its EQ and the FAC Programs comply
with the SRP-LR, regulatory guidance for an LRA, and industry guidelines,
which incorporate by reference the program descriptions contained in the GALL
Report.109

The NRC Staff also opposes the admission of this contention for being vague
and not providing support for its claim that the LRA is insufficient.!? The
NRC Staff maintains that Cortlandt relies on ‘‘ generalized suspicions and vague
referencesto allegedissuesat Indian Point and equal ly unparticul arized portions of
the LRA for providing afactual basis.’’ 1% The NRC Staff assertsthat Cortlandt’s
brief explanation of its bases does not meet the legal requirements for admitting
contentions.10%*

1084 1d.

1085 Id.

10861, at 3.

1087 1d.

1088 Entergy Cortlandt Answer at 29-30.
10891, at 27.

1090, gt 27-28.

10914, gt 28.

1092 NRC Staff Answer at 123.

1093 1d.

10944 (citing 10 C.F.R. §2.309(f)(1)(v); Millstone, CLI-01-24, 54 NRC at 363).

208



In its Reply, Cortlandt attempts to supplement its contention by submitting
additional factual support, but does not provide viable arguments as to why its
Petition meetsthe regul atory requirements. Cortlandt al so raises several additional
concerns not addressed in its Petition, including safety issues in the temporary
storage facilities for spent fuel rods,*% its belief that the GEISis ' patently dated
and inadequate,’ ' 1% its objection that the SEIS will not be available to the public
until August 2008,'%7 the risk of a spent fuel fire,1%% and, the fact that the national
nuclear waste repository at Y ucca Mountain iswell behind schedule.10%

2. Board Decision — Cortlandt TC-1

While the Board finds that Cortlandt has provided some foundation for its
contention, it has not provided adequate facts or expert opinion to support its
position. Rather, Cortlandt has only provided general alegations covering the
overall adequacy of everything from the EQ to the FAC, to the IPA, with
no mention of potential errors or deficiencies in Entergy’s LRA. While it is
questionable whether, as aleged by Entergy, conformance with the genera
requirements of regulatory and industry guidance provides sufficient specificity
to demonstrate an adequate AMP, Cortlandt nonetheless has not proffered any
justification to back its contention. Therefore, this Board rejects Cortlandt TC-1.

B. Cortlandt Technical/Health/Safety Analysis Contention TC-3

APPLICANT'SLRA DOESNOT SPECIFY AN AGING MANAGEMENT PLAN
TO MONITOR AND MAINTAIN ALL STRUCTURES, SYSTEMS, AND COM-
PONENTS ASSOCIATED WITH THE STORAGE, CONTROL, AND MAINTE-
NANCE OF SPENT FUEL IN A SAFE CONDITION, IN A MANNER SUF-
FICIENT TO PROVIDE REASONABLE ASSURANCE THAT SUCH STRUC-
TURES, SYSTEMS, AND COMPONENTS ARE CAPABLE OF FULFILLING
THEIR INTENDED FUNCTIONS.1100

1. Background — Cortlandt TC-3

Cortlandt TC-3 asserts that the LRA does not offer an AMP to monitor and
maintain all SSCs associated with spent fuel to ensure that they are fulfilling

109 Cortlandt Reply at 4.
1094, &t 5.

1097 Id.

10984, at 5-6.

1094, at 6.

1100 Cortlandt Petition at 5.
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their intended functions pursuant to 10 C.F.R. §50.65.11%* Cortlandt asserts that
the spent fuel pool at IP2 is *‘compromised’”’ and that the LRA does not have
an AMP that adequately addresses lesks in the spent fuel pool.*1% Cortlandt also
asserts that there have been leaks from Indian Point into the groundwater and the
Hudson River. Cortlandt suggests that while Entergy has investigated the source
of the leaks, it has not identified or located them.**% Cortlandt maintains that the
NRC ‘‘will violate its mandate to protect public health and safety if it considers
Applicant’s LRA for an additional 20 years before considering a comprehensive
remediation of the leaks.’" 1104

Entergy opposes the admission of Cortlandt TC-3, claiming that it lacks
the specificity required and adequate factual or expert support and because, in
Entergy’s view, it fails to establish a genuine dispute on a material issue of law
or fact.*'% Entergy asserts that its LRA does include AMPs for ** spent fuel pool
structural components, including liner plates and gates, primary and secondary
water chemistry control programs, concrete structures including floor dabs,
interior walls and ceilings, spent fuel storage racks, and neutron absorbers.’’ 11%
Additionally, Entergy points out that 10 C.F.R. §50.65, upon which Cortlandt
relies, pertains to ongoing regulatory requirements and thus is outside the scope
of this license renewal proceeding. Finally, Entergy states that contrary to
Cortlandt’s assertion, ‘‘Entergy has identified and characterized known leaks,
repaired known leaks from P2 spent fuel pool, and has established a detailed,
workableplan. ...’ 107

The NRC Staff opposes the admission of Cortlandt TC-3 for being vague,
failing to establish agenuine dispute on amaterial issue of law or fact, and lacking
supporting facts and expert opinions.* % Like Entergy, the NRC Staff asserts that
Entergy’s contention that the LRA does not have an AMP for the spent fuel
poolsis‘‘totally erroneous,”’ and points to Tables 2.4-3 and 3.5.2-3 and sections
2.4.3 and 3.5.2 of the LRA.1'® |n terms of the support for Cortlandt TC-3, the
NRC Staff asserts that Cortlandt only provides a general citation to the LRA and
alludesto the status of the spent fuel pools without providing any support for the
contention.

1101 |4

1024, & 6-7.

1031, at 6.

1044, & 7.

1105 Entergy Cortlandt Answer at 35.

1106, (citing LRA Tables 3.3.2-1-IP2, 3.3.2-1-1P3, 35.2-3).
1107, at 36.

108 NRC Staff Answer at 128.

11091, at 129.
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In its Reply, Cortlandt asserts that the ER does not deal with mitigation
measures for the leaks in the spent fuel pools, and that failure to address theissue,
according to Cortlandt, ‘‘will likely result in harm to the health and safety of the
public or environment.”’ #1110 Cortlandt maintains that a petitioner need only show
that there is a nexus between the omission and the protection of public health and
safety, and that by showing that Entergy has failed to provide a ‘‘ detailed and
workable’” AMP for the spent fuel pools, Cortlandt has submitted an admissible
contention.''** Cortlandt brings up a new point in its Reply, not included in its
Petition, that Entergy did not (as required by 10 C.F.R. §51.53(c)(3)(ii)) discuss
aternatives to spent fuel storage in its LRA or ER even though it knew of the
leak .12 Cortlandt suggests dry cask storage as an alternative.*'*® In another new
argument, not mentioned in the original Petition, Cortlandt asserts that there is
alikelihood of fires in the spent fuel pools and that Entergy’s failure to address
these as safety issues makes the ER inadequate.

2. Board Decision — Cortlandt TC-3

Cortlandt TC-3 is inadmissible because the Petitioner has not provided any
facts or expert opinion in support of the contention. Cortlandt contends that
Entergy has not submitted an AMP which provides reasonable assurance that
SSCs associated with the storage, control, and maintenance of spent fuel will
remain capable of fulfilling their intended functions during the proposed extended
period of operation.**** However, Cortlandt offers no anaysis of the AMPs
included inthe LRA, nor doesit explain in any way how those plans are deficient.
Instead, Cortlandt notes, without citation, that radioactive contamination has been
found in numerous monitoring wells at IPEC, that the spent fuel pool at IP2 is
‘““*known to be compromised,”” and that the LRA does not propose an AMP that
addresses the leaks.'*> The LRA, however, does include AMPs for spent fuel
structural components,'*¢ and Cortlandt does not discuss or even identify any
alleged deficiency with these plans.

At Oral Argument, Cortlandt madeit clear that initsview, long-term storagein
a spent fuel pool isinherently dangerous and, accordingly, no AMP for the long-

1110 Cortlandt Reply at 9 (citing Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power

Station, Units 2 and 3), LBP-04-15, 60 NRC 81, 89 (2004).
11114,

1112 1d.

111319, at 9-10.

1114 Cortlandt Petition at 5-6.

11519, at 6.

1116) RA Tables 3.3.2-1-1P2, 3.3.2-1-1P3, 3.5.2-3.
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term maintenance of spent fuel pools can be adequate.***” Without commenting
on the validity of Cortlandt’s claim, we note that this proceeding is not the
appropriate vehicle for such a challenge.'*® In this proceeding, Cortlandt must
identify specific deficiencies in the AMP in order to secure a hearing on the
issue. It has not done so. Accordingly, Cortlandt TC-3 is inadmissible in this
proceeding.

C. Cortlandt Miscellaneous Contention MC-1

IMPACTS TO THE LOCAL ECONOMY IF INDIAN POINT UNITS 2 AND 3
ARE NOT RE-LICENSED.*1°

1. Background — Cortlandt MC-1

Cortlandt MC-1 asserts that Entergy must consider the potential effect on the
economy if the license renewal is not granted.*?° Cortlandt lists the economic
benefits that stem from the plant’s operation — including employment, tax pay-
ments, and nonprofit programs and projects supported by Entergy.*?* Cortlandt
maintains that the effect on the community if the license is not renewed will be
severe and that the NRC must consider them in deciding whether to grant the
relicensing.t%

Entergy does not dispute the assertions made in Cortlandt MC-1, but argues
that the contention is outside the scope of the proceeding, and citesto the Board's
rejection of a similar contention brought by the Village of Buchanan in this
proceeding.’*? The NRC Staff also argues that this contention is beyond the
scope of alicense renewal proceeding. The NRC Staff maintains that 10 C.F.R.
§51.45(c) provides that an applicant in its ER is not required to discuss economic
costs or benefits of license renewal ‘‘unlessit is necessary to determine inclusion
of an alternative or it isrelevant to mitigation.’’ 1124

Cortlandt did not address these argumentsin its Reply.

7Ty, at 503.

118 5pe 10 C.F.R. §2.802.

1118 Cortlandt Petition at 7.

U209, a 7-8.

1214

12219, a 8.

1123 Entergy Cortlandt Answer at 41 (citing Licensing Board Memorandum and Order (Denying the
Village of Buchanan's Hearing Request and Petition to Intervene) at 8-9 (Dec. 5, 2007) (unpublished)).

124 NRC Staff Answer at 130.
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2. Board Decision — Cortlandt MC-1

The Board finds that this contention is inadmissible because it is outside
the scope of the adjudicatory proceedings for an LRA. Pursuant to 10 C.F.R.
851.45(c), an ER prepared for alicense renewal pursuant to 10 C.F.R. §51.53(c)
need not discuss the economic or technical benefits and costs of the proposed
action or alternatives except as they are either essential for determining whether
an alternative should be included or relevant to mitigation. Because the Petitioner
has not provided any support to show how its alleged benefits related to the
two exceptions, 1?5 challenging the need to consider the economic benefits of
Entergy’s LRA is outside the scope of this proceeding and is rejected.

D. Cortlandt Miscellaneous Contention MC-3

APPLICANT’'S LRA FAILS TO ADDRESS THE CATASTROPHIC CONSE-
QUENCESOFA POTENTIAL TERRORIST ATTACK ON THEAGING INDIAN
POINT NUCLEAR REACTORS.11%6

1. Background — Cortlandt MC-3

Cortlandt MC-3 asserts that Entergy is required to include in its LRA ‘‘the
potentia significant impacts on the human environment from asuccessful terrorist
attack at IPEC."" 1?7 Cortlandt states that in Mothers for Peace, the Ninth Circuit
found that the NRC did not satisfy itsrequirementsunder NEPA whenit refused to
consider the environmental impacts of aterrorist attack. Furthermore, according
to Cortlandt, the potential for aterrorist attack is new and significant information
which, pursuant to 10 C.F.R. §51.53(c)(3)(iv), must be analyzed in the ER.
Cortlandt avers that it is unreasonable for the NRC not to require Entergy to
consider the environmental and safety effects of a potential terrorist attack.2

Entergy opposes the admission of Cortlandt MC-3 for raising issues outside
the scope of the proceeding, being immaterial to the NRC Staff’ s license renewal
finding, failing to establish a genuine dispute on a materia issue of law or
fact, directly contravening Commission legal precedent, and collaterally attacking
NRC Regulations.*?® Entergy asserts that the Commission and Licensing Boards

125 The regulation only requires an applicant to discuss the economic benefits in its ER during
alicense renewal ‘‘if these benefits and costs are either essential for a determination regarding the
inclusion of an aternative in the range of aternatives considered or relevant to mitigation.”” 10 C.F.R.
§51.45(c).

1126 Cortlandt Petition at 10.

1127 1d.

U289, at 11.

1129 Entergy Cortlandt Answer at 48.
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“*have consistently held that the NRC Staff does not need to consider, as part of its
safety or environmental review, terrorist attacks on nuclear power plants seeking
renewed licenses.”' 1% The NRC Staff opposes the admission of the contention
because, it asserts, the NRC is not required under NEPA to consider the impact
of terrorist attacks.3!

In its Reply, Cortlandt asserts that the NRC ‘‘cannot avoid its statutory
responsibility under NEPA merely by asserting that an activity it wishesto pursue
will have an insignificant effect on the environment.’’ 32 Cortlandt restates its
position that the potential for aterrorist attack is new and significant information
that should beincludedinthe ER pursuantto 10 C.F.R. § 51.53(¢)(3)(iv). Cortlandt
maintains that because Indian Point isin a highly populated and visible area, it is
“‘particularly vulnerable and ahighly attractiveterrorist target.’’ 1132 Cortlandt al so
contends that NRC' s assertion that the risk of an attack is not quantifiable ** does
not preclude further consideration under NEPA.’ 13 Finally, Cortlandt citesto a
Sandia National Laboratory report, not mentioned in its Petition, that found that
a plane crashing into a spent fuel pool would create a fireball leading to alarge
radioactive rel ease. 1'%

2. Board Decision — Cortlandt MC-3

Cortlandt MC-3 is inadmissible as explained above in the Board's decision
on NY S-27, Connecticut EC-1, Riverkeeper EC-2, and Clearwater EC-6.1'% The
Commission has determined that the environmental impact of aterrorist attack on
Indian Point is not within the scope of this proceeding.

Xl. WESTCHESTER COUNTY PETITION

In its Petition Westchester does not offer a single contention, but seeks to
support and adopt the NY S contentions discussed in Part VI above.''3” Because
Westchester has not submitted an admissible contention of its own, it is barred

11304, (citations omitted).

HUSLNRC Staff Answer at 132.

1132 Cortlandt Reply at 12-13 (citing Township of Lower Alloways Creek v. Public Service Electric
& GasCo., 687 F.2d 732, 741 (3d Cir. 1982)).

U31d, at 14.

1134/, at 15 (citing Metropolitan Edison Co. (Three MileIsland Nuclear Station, Unit 1), LBP-80-8,
11 NRC 297, 307 (1980), Potomac Alliance v. NRC, 682 F.2d 1030, 1036-37 (D.C. Cir. 1982)).

U354, at 15-16.

1136 see supra Parts VILAA.2, Part VIILA.2, VIII.D.2, IX.F.2.

1187 wWestchester Petition at 1.
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from adopting the contentions of any other party.''3® Westchester’s request to
adopt the NY'S contentions is therefore denied. Westchester may, however,
participate in this proceeding as an interested governmental entity pursuant to 10
C.F.R. §2.315(c).

XII. CONNECTICUT RESIDENTS OPPOSED TO RELICENSING
OF INDIAN POINT (CRORIP) CONTENTIONS

A. CRORIP EC-1

HEALTH RISKS FROM THE CUMULATIVE EFFECTS OF RADIATION EX-
POSURE TRACEABLE TO INDIAN POINT ROUTINE AND ACCIDENTAL
RELEASES DURING THE PROJECTED RELICENSING TERM ARE SUB-
STANTIAL, HAVE NOT BEEN ADEQUATELY ACCOUNTED FOR IN THE
LRA AND CONSTITUTE NEW INFORMATION WHICH MUST BE BUT
WHICH HAS NOT BEEN ANALYZED UNDER 10 CFR PART 51.11%

1. Background — CRORIP EC-1

In its sole contention, CRORIP alleges that the LRA has not adequately taken
account of the health risks to local populations from the cumulative effects of
radiation exposure from the routine and accidental releases of radiation from
Indian Point.1*° The alleged basis for the contention is that Indian Point rel eased
the fifth highest amount of radiation between 1970 and 1993 compared to other
nuclear power stations, and that there has been a sixfold increase in the release
of fission gases from the fourth quarter of 2001 to the first quarter of 2002.114
According to CRORIP, thisinformation *‘ provide[s| abasisfor concern about the
potential releasesof radiation during the projected relicensing period asthefacility
ages and cracks and leaks which have been detected currently inevitably worsen
over time.”’ 1“2 CRORIP contends that the issue is material to the proceeding
because the NRC must decide whether Indian Point can operate safely through
the renewal period and, according to CRORIP, ‘*Indian Point operations beyond
the current licensing period will subject the public to undue health and safety
risks which have not been adequately analyzed.”’ *** Finally, CRORIP maintains
that a statistical link has been established between elevated levels of the fission

1138 gee supra Part 1V.

1139 CRORIP Petition at 4.
1140 1d.

11414
114214

1439, at 5.
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product strontium-90 in the baby teeth of children living near Indian Point and
heightened incidences of cancer and related diseases in the same population and
that this information should have been addressed by Entergy in the LRA .14

Entergy argues that the contention is inadmissible as it attempts to raise a
generic issue already covered by the GEIS.%% Entergy asserts that the Petition
and its supporting Declarations do not provide ‘‘any assertion or information
showing that the Applicant has not and is not operating Indian Point Units 2 and
3 in accordance with the Commission’ s requirements with respect to radiological
release. . . . [And] there is no basis for concluding that the pending application
fails to satisfy NRC requirements for license renewal.’’ 1146 Entergy points out
that this same issue, again supported by Mr. Mangano, was raised and rejected
in McGuire/Catawba, where that Licensing Board found that the matter is a
Category 1 issue that does not require a site-specific analysis and that it is outside
the scope of this proceeding.'*” Entergy also maintains that the contention lacks
specificity and is outside the scope of the proceeding in violation of 10 C.F.R.
§2.309(f)(iii). Essentially, Entergy believes this contention *‘is nothing more
than a challenge to the Commission’ s permissible doses set by 10 C.F.R. Part 20,
which simply cannot be contested in an individual license renewal proceeding
such as this.’’ 1148

The NRC Staff also opposes the admission of the contention because it is a
challenge to a Category 1 issue, which is generic for all applicants and beyond
the scope of license renewal proceedings.''#°

CRORIFP's Reply deals largely with the issue of the section 2.335 waiver,
which the Board deals with in an accompanying order, and does not need to
address here.!%0 The only argument offered by CRORIP in its Reply regarding
CRORIP EC-1 being within the scope of the proceeding isto point to its Petition

1144/, (citing the Declaration of Joseph Mangano and the Declaration of Dr. Helen M. Caldicott).

1145 Entergy CRORIP Answer at 30.

1146 | 4.

1147 d, at 31 (citing McGuire/Catawba, LBP-02-4, 55 NRC 49). Entergy also points to another case
where CRORIP's designated representative, Nancy Burton proffered a similar contention that was
rejected by the Board. Millstone, LBP-04-15, 60 NRC at 90-92. On review, the Commission found
the contention to impermissibly deal with an operational issue not within the scope of license renewal.
Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-06-4, 63
NRC 32, 37 (2006).

1148 Entergy CRORIP Answer at 43 (citing 10 C.F.R. §2.335(a); Turkey Point, CLI-01-17, 54 NRC
at 3).

149 NRC Staff Answer at 107.

1150 Connecticut Residents Opposed to Relicensing of Indian Point (CRORIP) and Nancy Burton's
Reply to Answers of NRC Staff and Entergy Nuclear Operations, Inc. Opposing Request for Hearing,
Petition to Intervene and Petition for Waiver (Feb. 8, 2008) [hereinafter CRORIP Reply].
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for Waiver as‘‘aclear set of circumstances which are unique to Indian Point and
therefore qualify for waiver of the Category 1 rule.’’ 115t

2. Board Decision — CRORIP EC-1

The Board finds that CRORIP’s contention is outside the scope of this pro-
ceeding. It is a direct challenge to the Commission’s GEIS for the relicensing
of nuclear power generating facilities. As explained in our denial of CRORIP's
section 2.335 Petition,'*®2 CRORIP has not pointed us to facts that are unique
to the Indian Point facility. Likewise, CRORIP has not demonstrated that the
application of the regulation here would be inconsistent with its purpose. Having
denied the section 2.335 Petition, we find this contention inadmissible.

XI11. CONCLUSION

Based on the preceding, the following Petitioners are admitted as Parties to
this license renewal proceeding for the IPEC: New Y ork State, Riverkeeper, and
Clearwater. While not admitted as Parties to this proceeding pursuant to 10
C.F.R. §2.309, the State of Connecticut, Westchester County, and the Town of
Cortlandt have the option to participate in this proceeding as interested State and
local governmental entities, pursuant to 10 C.F.R. §2.315(c). In addition we
note that on December 5, 2007, we dismissed the Village of Buchanan from this
proceeding, and on December 12, 2007, we dismissed the City of New Y ork from
this proceeding because those governmental bodies had not submitted admissible
contentions. However, in those Orders we advised the Village of Buchanan and
the City of New Y ork that within 30 days after any contention was admitted in this
proceeding each could petition to participate pursuant to 10 C.F.R. §2.315(c).1153
We now remind these two local governmental entities of that opportunity to
participate, and also remind them of the deadline that we set for the submission
of section 2.315(c) Petitions.

The following contentions have been admitted:'>*

15114, at 30.

1152 jcensing Board Order (Denying CRORIP's 10 C.F.R. §2.335 Petition) (July 31, 2008)
(unpublished).

1153 jcensing Board Order (Denying the Village of Buchanan's Hearing Request and Petition to
Intervene at 10 (Dec. 5, 2007) (unpublished); Licensing Board Order (Denying the City of New
York’s Petition for Leave to Intervene) at 9 (Dec. 12, 2007) (unpublished).

1154 The Admitted Contentions remain as written by the Petitioners/Parties. The brief descriptions of
the Admitted Contentions set out in this Conclusion are intended as a summary and do not supercede
the Contentions as submitted and admitted.
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10.

NYS-5 — The LRA does not provide adequate AMP for buried pipes,
tanks, and transfer canals that contain radioactive fluid that meet 10
C.F.R. 854.4(q) criteria. In addition, the LRA is not clear whether an
AMP for IP1 buried SSCs that are being used by P2 and 1P3 exists and
whether the LRA is adequate if it does exist.

NY S-6/7 — Entergy has not proposed an AMP for Non-EQ Inaccessible
Medium-Voltage and Low-V oltage Cables and Wiring.

NY S-8 — Entergy has not proposed an AMP for each electrical trans-
former in IP2 and IP3 required for compliance with 10 C.F.R. 8850.48
and 50.63. This does not include transformer support structures.

NYS-9 — Entergy in its ER has not evaluated energy conservation as
part of its‘‘no action’’ alternative analysis.

NY S-12 (Adopted by Clearwater) — Entergy’s SAMAsfor IP2 and 1P3
do not accurately reflect decontamination and cleanup costs associated
with a severe accident because specific inputs and assumptions made in
the MACCS2 code regarding decontamination and cleanup costs may
not be correct.

NYS-16 — NYS challenges whether the population projections used
by Entergy are underestimated. And also, within the framework of
the bounding assumptions and conservative inputs used in MACCS2
SAMA analyses, whether the ATMOS module in MACCS2 is being
used beyond its range of validity — beyond 31 miles (50 kilometers)
— and, whether use of MACCS2 with the ATMOS module leads to
nonconservative geographical distribution of radioactive dose within a
50-mile radius of IPEC.

NYS-17 — The ER limits consideration of land value to tax-driven
land-use changes and does not consider the impact on real estate values
caused by license renewal or the positive impacts on land values if the
licenseis not renewed.

NYS-24 — The LRA does not include an adequate AMP to ensure
the continued integrity of the containment structures during the license
renewal period.

NYS-25 — The LRA does not include an adequate AMP to monitor
and manage the effects of aging due to embrittlement of the RPVs and
associated internals.

NY S-26A — The LRA does not include an adequate AMP to manage
the effects of aging due to metal fatigue on key reactor components,
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11

12.

13.

14.

15.

specifically relating to the calculation of the CUFs and the resulting
AMP for components with CUFs greater than 1.0. (Consolidated with
Riverkeeper TC-1A.)

Riverkeeper TC-1A — The LRA does not include an adequate AMP
to manage the effects of aging due to metal fatigue on key reactor
components, specifically relating to the calculation of the CUFs and the
resulting AMP for components with CUFs greater than 1.0. (Consoli-
dated with NY S-26A.)

Riverkeeper TC-2 — The LRA does not include an adequate AMP to
manage components subject to FAC.

Riverkeeper EC-3 — The ER does not adequately assess new and signif-
icant information regarding the environmental impacts of radionuclide
leaks from spent fuel pool leaks at Indian Point. (Consolidated with
Clearwater EC-1.)

Clearwater EC-1 — The ER does not adequately assess new and signif-
icant information regarding the environmental impacts of radionuclide
leaks from spent fuel pool leaks at Indian Point. (Consolidated with
Riverkeeper EC-3.)

Clearwater EC-3— The EJanalysisin the ER does not adequately assess
the impacts of Indian Point on the minority, low-income, and disabled
populations in the surrounding area.

Having determined that the hearing requests of New Y ork State, Riverkeeper,
and Clearwater should be granted, this Board must determine, under 10 C.F.R.
§2.310, the type of hearing procedures to be used for each admitted contention.
Given that the timing of initial disclosures and the availability of discovery''>> are
contingent on our determination as to whether Subpart G or Subpart L procedures
apply, the parties are instructed to hold such activities in abeyance until the
hearing procedure ruling isissued. New Y ork State, Riverkeeper, and Clearwater
shall, no later than August 21, 2008, indicate, for each admitted contention,
whether each Party wishes to proceed pursuant to Subpart G or Subpart L. This
motion should indicate why the contention proponent believes a particular subpart
ismore appropriate. The NRC Staff and Entergy may reply to these proposals no
later than September 15, 2008.

The following contentions have been consolidated pursuant to 10 C.F.R.

§2.316:
1

NY S-26A and Riverkeeper TC-1 — Metal Fatigue

115552010 C.F.R. §§2.336, 2.704, and 2.705.
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2. Riverkeeper EC-3 and Clearwater EC-1 — Spent Fuel Pool Leaks

We direct the Parties who have submitted consolidated contentions to confer
and submit a draft of the Consolidated Contention for the Board’ s consideration
within 21 days of the date of this Order. In addition, at the time the draft of
the Consolidated Contention is submitted, the Parties who have submitted these
contentions shall advise the Board which Party will take the lead in litigating the
Consolidated Contention. If agreement cannot be reached among the Parties, the
Board will recast the Consolidated Contention and assign a lead party.

This Memorandum and Order is subject to appeal in accordance with the
provisions of 10 C.F.R. §2.311. Any petitions for review must be filed within 10
days of service of this Memorandum and Order.

Itisso ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD%

Lawrence G. McDade, Chairman
ADMINISTRATIVE JUDGE

Kaye D. Lathrop
ADMINISTRATIVE JUDGE

Richard E. Wardwell
ADMINISTRATIVE JUDGE

Rockville, MD
July 31, 2008

1156 A copy of this Order was sent this date by E-mail and First Class Mail to: (1) Counsel for
the NRC Staff; (2) Counsel for Entergy; (3) Counsel for the State of New York; (4) Counsel for
Riverkeeper, Inc.; (5) Manna Jo Green, Representative for Clearwater; (6) Counsel for the State
of Connecticut; (7) Counsel for the Town of Cortlandt; (8) Counsel for Westchester County; (9)
Counsel for New York City — Economic Development Corporation; (10) Mayor Daniel E. O’ Neill,
Representative for the Village of Buchanan; (11) Nancy Burton, Representative of CRORIP; and (12)
Counsel for WestCAN, RCCA, PHASE, and the Sierra Club—Atlantic Chapter; and Richard Brodsky.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Dale E. Klein, Chairman
Gregory B. Jaczko
Peter B. Lyons
Kristine L. Svinicki

In the Matter of Docket No. 30-36974-ML
(Materials License Application)

PA’INA HAWAII, LLC August 13, 2008

The Commission sua sponte reviews the legal question whether the National
Environmental Policy Act (NEPA) requires the NRC, in an irradiator licensing
proceeding, to consider the potential health effects of consuming irradiated food.
The Commission concludes that NEPA does not require analysis of the potential
impacts of an increase in the supply of irradiated food.

NEPA: ENVIRONMENTAL IMPACT STATEMENT

NEPA does not require an agency to assess every impact or effect of its
proposed action, only effects on the environment. To be encompassed by NEPA,
there needs to be a reasonably close causal relationship between a change in the
physical environment and the effect at issue.

NEPA: ENVIRONMENTAL IMPACT STATEMENT

If a harm does not have a sufficiently close connection to the physical envi-
ronment, NEPA does not apply, regardless of the gravity of the harm.

NEPA: ENVIRONMENTAL IMPACT STATEMENT

In the context of NEPA, one must examine underlying policies or legislative

221



intent to draw a manageable line between those causal changes that make an
agency responsible for an effect and those that do not.

MEMORANDUM AND ORDER

I. INTRODUCTION

This proceeding stems from an application for an underwater irradiator to be
located in Honolulu, Hawaii. The Pa'ina Hawaii irradiator is intended, among
other purposes, for the phytosanitary treatment of fresh fruits and vegetables.*
While the NRC has implemented a categorical exclusion for irradiators,? and
therefore typically does not prepare an environmenta analysis of irradiator fa-
cilities, the NRC Staff agreed to prepare an Environmental Assessment (EA) of
the Pa'inairradiator as part of a settlement agreement with Intervenor Concerned
Citizens of Honolulu (Concerned Citizens).3

Following issuance of the NRC's EA, Concerned Citizens submitted a con-
tention claiming that the EA failed to analyze the potential health effects of
consuming irradiated foods. The Atomic Safety and Licensing Board admit-
ted this contention, among others.* In CLI-08-4, the Commission noted that
“‘Iw]hether NEPA requires the NRC to consider potential health effects of con-
suming irradiated food raises the ‘kind of broad legal question’ appropriate for
Commission interlocutory review.’’® Because Concerned Citizens' claim raised
‘“*athreshold legal question going to the proper scope of this proceeding, and . . .
a matter with potential new significant NEPA implications for the NRC,”’ the
Commission found it appropriate to take sua sponte review of thislegal question,
and we requested briefs from the parties.®

For the reasons outlined below, the Commission concludes that it was suffi-
cient for the NRC to credit the food safety determinations of the Food and Drug

1 See Final Environmental Assessment Related to the Proposed Pa'ina Hawaii, LLC Underwater
Irradiator in Honolulu, Hawaii (August 2007) (ADAMS Accession No. ML071150121) (Final EA) at
1, 6-7. Other intended purposes include sterilization of cosmetics, pharmaceutical products, and fruit
fly pupae, and as aresearch tool for the benefit of Hawaii agriculture.

2See 10 C.F.R. §51.22(c)(14)(vii).

SNRC Staff and Concerned Citizens of Honolulu Joint Motion to Dismiss Environmental Con-
tentions (Mar. 20, 2006) (ADAMS Accession No. ML060820592).

4Memorandum and Order (Ruling on Admissihility of Intervenor's Amended Environmental Con-
tentions) (Dec. 21, 2007) (unpublished).

5CLI-08-4, 67 NRC 171, 172 (2008), quoting Louisiana Energy Services, L.P. (National Enrichment
Facility), CL1-05-21, 62 NRC 538, 540 (2005).

81d.
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Administration (FDA), the expert agency tasked by Congressto eval uate whether
and under what conditionsirradiated foods are safe to consume. Initsrulemakings
governing whether specific uses of food irradiation are safe, the FDA has consid-
ered and continues to consider the precise health concern the intervenors raise —
whether consumption of irradiated food may lead to an increased risk of cancer
or other health harm. Concerned Citizens' contention provides insufficient basis
for the NRC to undertake its own analysis or otherwise second-guess the FDA’s
regulations and their underlying safety determinations on what is, at bottom,
a nonenvironmental food processing and consumer food safety issue, squarely
within the FDA'’ s long-held expertise on food toxicity and its statutorily assigned
responsibility to evaluate and regulate irradiated food safety.

Before turning to the parties’ arguments, we provide below a brief background
on the FDA’ srole in evaluating and authorizing specific uses of food irradiation.

[I. BACKGROUND

Under the 1958 Food Additives Amendment to the Federal Food, Drug, and
Cosmetic Act, Congress placed the process of food irradiation under the definition
of ‘‘food additives,’”” and thereby entrusted the FDA with the responsibility
to determine whether specific uses of food irradiation are safe. The Act's
definition of ‘*food additive’” encompasses any substance that reasonably may be
expected to affect the characteristics of food, including any source of radiation
intended to affect food characteristics.” Congress made clear that ‘‘[s]ources
of irradiation (including radioactive isotopes, particle accelerators and X-ray
machines) intended for use in processing food are included in the term ‘food
additives.’ '8

More importantly, the Food Additives Amendment established a regulatory
scheme whereby any food that has been *‘intentionally subjected to irradiation’’
is considered ‘‘adulterated’’ and ‘‘unsafe,”’ and therefore cannot be marketed
legally, unless the FDA Secretary has issued a regulation finding the specific
use of the food irradiation safe, and prescribing the conditions under which the
irradiation source — the ‘‘food additive’’ — may be safely used.® In short,

7 See section 201(s) of Federal Food, Drug, and Cosmetic Act, 21 U.S.C. § 321(s).

8 See Final Rule: ““Irradiation in the Production, Processing, and Handling of Food,”” 51 Fed. Reg.
13,376 (Apr. 18, 1986) (quoting S. Rep. No. 85-2422, at 63 (1958)) (Final Rule, Fresh Foods).

9 See Federal Food, Drug, and Cosmetic Act §402(a)(7) (21 U.S.C. §342 (a)(7)), §409(a)(2) (21
U.S.C. §348(a)(2)).
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the Food Additives Amendment creates a *‘ presumption that a food additive is
‘unsafe’ ' until demonstrated otherwise.*©

Notably, for the FDA to determine that a food additive is safe, it must find,
after a *‘fair evaluation of the data,’’'!* that ‘‘there is a reasonable certainty in
the minds of competent scientists’ that the substance is not harmful under all
“‘intended conditions of use.”’*? Factors the FDA must consider include (1) the
probable consumption of the additive and of any substance formed in or on food
because of its use; and (2) the cumulative effect of the additive in the diet, taking
into account any chemically or pharmacologically related substance or substances
inthe diet.® A decision on the safety of afood additive must ** give due weight to
the anticipated levels and patterns of consumption of the additive.”’* Moreover,
‘“‘no additive shall be deemed to be safe if it is found to induce cancer when
ingested by man or animal, or if it is found, after tests which are appropriate
for the evaluation of the safety of food additives, to induce cancer in man or
animal.’’ 1

If the FDA determines that afood additive is safe under prescribed uses, ‘‘the
regulation [authorizing useg] is granted generically; anyone [e.g., any licensed ir-
radiator facility] can use the additive in conformance with the specified conditions
of use permitted under the regulation.”’ ¢ The FDA can revoke a food additive
regulation if it changesits conclusions on the safety of the additive, and members
of the public can petition the FDA to revoke a regulation authorizing a particular
food additive.”

We turn now to the arguments on the EA for the Pa inaiirradiator facility.

1. ANALYSIS

At issue is Concerned Citizens' claim that the NRC's EA improperly fails
to discuss potential health impacts associated with irradiating food for human

0 pyblic Citizen v. Foreman, 631 F.2d 969, 972 (D.C. Cir. 1980); see also United States v. 29
Cartons of *** An Article of Food, Etc., 987 F.2d 33, 35 (1st Cir. 1993).

11 5ee section 409(c)(3)(A), Federal Food, Drug, and Cosmetic Act, 21 U.S.C. §348(c)(3)(A).

1250 21 C.F.R. §170.3(i) (emphasis added).

13 See section 409(c)(5), Federal Food, Drug, and Cosmetic Act, 21 U.S.C. §348(c)(5); seealso 21
C.F.R. §570.3(i).

1421 C.F.R. §570.20(a).

15 section 409(c)(3)(A) of Federal Food, Drug, and Cosmetic Act, 21 U.S.C. §348(c)(3)(A).

16 5ee *“Irradiation of Food and Packaging: An Overview’’ (Kim Morehouse and Vanee Komol-
prasant), U.S. Food and Drug Administration, Office of Food Additive Safety, Center for Food Safety
and Applied Nutrition, at 4 (emphasis added), available at http://www.fda.gov (posted April 2007).

1756 21 C.F.R. §10.30 (Citizen Petition).
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consumption.®® The contention focuses upon potential harm from so-called ‘‘ra
diolytic products,’” chemical byproducts formed inirradiated foods. In particular,
the contention calls attention to ‘‘[a] recently discovered unique class of radi-
olytic products that are generated from the irradiation of fat-containing food,"’
referred to in abbreviated form as** 2-ACB.’’ 1° The contention explains that since
1998, concerns over irradiated foods have *‘ focused on the toxicity of 2-ACB.”’ 2
Concerned Citizens further claims that ‘‘[r]ecent studies have demonstrated that
2-ACB compounds, which are found exclusively in irradiated dietary fats, may
promote colon carcinogenesis in animals,”’ and that ‘‘[t]hese studies indicate
that consumption of irradiated food containing 2-ACB, such as the fruit Pa'ina
proposes to process, may increase the risk of humans developing colon cancer.”’ %
The contention states that thisis a‘*new area of toxicity’’ that neither the FDA
nor the World Health Organization ‘‘ has yet examined.’’ %

The NRC Staff did not conduct its own analysisto determine whether there are
potential health impacts from consuming irradiated foods. Instead, in responding
to public comments, the Final EA notes that irradiation does not make food
radioactive, and that the FDA has the role of determining the safety of food
irradiation and has authorized irradiation of several particular foods (including
fresh fruits and vegetables) after *‘ determin[ing] that this processis safe’’ for the
approved items.Z It also notes that current *‘federal rules require irradiated foods
to be labeled as such.”’?* The Final EA further states that it does not provide a
more detailed response to comments on food irradiation because this issue does
not ‘‘relate to the environmental effects’’ of theirradiator licensing, and therefore
falls outside the scope of the NEPA review.?

The Final EA appropriately credits the food safety determinations of the FDA,
the federal agency with expertise in food toxicity and overall responsibility in
evaluating irradiated food safety.? This is particularly the case given that the

18see Intervenor Concerned Citizens of Honolulu's Amended Environmental Contentions #3
Through #5 (Sept. 4, 2007) at 29-30 (Amended Contentions) (ADAMS Accession No. ML072530634).

19 Amended Contentions at 29.

Dy

211d. at 29-30.

2|d. at 29.

2 eeFinal EA a C-8, C-9; seealsoid. at C-19.

21d. at C-9.

Bd. at C-3.

2The United States Department of Agriculture’s (USDA) Animal and Plant Health Inspection
Service (APHIS) approves methods for treatment of imported fruits and vegetables (including those
moved interstate from Hawaii to the continental United States), to assure that harmful plant pests
will not spread to the continental United States. APHIS-approved treatment methods for imported
produce may includeirradiation. In approving irradiation treatment methods, APHISrelies upon FDA

(Continued)
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FDA'’ sreview by law must encompassthe same health concernsthat theintervenor
raises, including potential cumulative dietary impacts from consuming irradiated
foods and potential for cancer risk. As the Staff explains, the ** FDA and USDA
have regul ations specifically addressing the issues rai sed by the Intervenor here,”’
and ‘‘[t]he rulemaking of the FDA . . . fully encompasses al the hazards alleged
by the Intervenor.”’?” Assuring that irradiated foods are safe to consume is the
raison d'étre of the FDA’s rulemaking review for specific new uses of food
irradiation. Both when it first authorized irradiation of fresh fruits, and in more
recent food irradiation rulemakings, the FDA publicly considered the issue of
potential harm from radiolytic products that may form in food, and it has made
clear its conclusion that it is safe to consume foods that have been approved for
irradiation at established dose limits.®

Here, the FDA has determined generically by regulation that ionizing radiation
totreat fresh fruitsis safeif the radiation dose does not exceed 1 kGy (100 krad).?®
By license condition, the Pa'ina facility must conform to FDA regulations.*
Further, the FDA'’ sregulation authorizing irradiation of fresh fruits representsthe
agency’ sdetermination that thereisa'‘ reasonable certainty’’ among scientiststhat
fruit irradiated at the established dose limit is safe to consume.3* *‘[C]onformity

determinations ‘‘that approved radiation doses do not render foods unsafe to eat.”” See, e.g., Fina
Rule: *‘ Treatments for Fruits and Vegetables,’” 71 Fed. Reg. 4451 (Jan. 27, 2006).

2TNRC Staff's Initial Brief in Response to CLI-08-04 (April 10, 2008) (Staff Initial Brief) at 17.
Unlike some other kinds of agency permits or authorizations, the FDA'’s review does not take into
account commercia interests, or whether ‘‘such approval will be beneficial to the producer of the
additive,’”’ but is squarely focused upon assuring that thereis ‘‘ proof of areasonable certainty that no
harm will result’”” from a proposed use of an additive. See, e.g., Fina Rule, Fresh Foods, 51 Fed. Reg.
at 13,382 (quoting S. Rep. No. 85-2422, at 6 (1958)).

285ee Final Rule, Fresh Foods, 51 Fed. Reg. 13,376, 13,378-80, 13,382-87; see also generally
Final Rule: *‘Irradiation in the Production, Processing, and Handling of Food,’” 70 Fed. Reg. 48,057,
48,065-68 (Aug. 16, 2005) (Final Rule, Molluscan Shellfish); ‘‘U.S. Regulatory Requirements for
Irradiating Foods'’ at 4, available at http://www.fda.gov.

2 gee 21 C.F.R. §179.26; see also Final Rule, Fresh Foods, 51 Fed. Reg. 13,376. Specifically,
the FDA has approved irradiation of fresh fruits at doses up to 1 kGy for insect disinfestation and
for inhibiting growth and maturation. Currently pending before the FDA is a petition to alow for
many new uses of food irradiation, including irradiation of both raw and preprocessed fruits at doses
up to 4.5 kGy, for control of foodborne pathogens. See, e.g., Notice, Food Irradiation Coalition c/o
National Food Processors Assoc.: Filing of Food Additive Petition, 65 Fed. Reg. 493 (Jan. 5, 2000);
Food and Color Additive Petitions (posted August 2008), Food and Drug Administration, available
at http://www.fda.gov, noting pending Food Additive Petition (FAP) 9M4697 (original Docket No.
99F-5522).

30pg'ina Hawaii, LLC Materials License, No. 53-29296-01, at 3.

31 Asthe Staff emphasizes, only thoseindirect effectsthat can be said to be** reasonably foreseeable’’
need be analyzed under NEPA. See Staff Initial Brief at 6 n.25 (citing 40 C.F.R. §1508.8(b)). Given
the nature of the findings the FDA must make before it can issue aregulation generically authorizing a

(Continued)
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of [a] proposed action to federa regulations governing other aspects of that
action’s interrelationship with the environment’” will *‘buttress[]"* a finding of
no significant impact.

Further, as the Staff claims, Concerned Citizens' contention provides insuffi-
cient basisfor questioning the FDA’ s ongoing approval of the use of irradiation for
useon irradiated fruits and vegetables.® The contention restslargely on the notion
that the FDA has not ‘‘yet examined’’ the potential for 2-ACB compounds to
promote colon cancer, when in fact the FDA has done so, a point the Commission
earlier noted when it invited briefs from the parties.3

Even if Concerned Citizens contention presented a compelling reason to
guestion the FDA’s safety findings, NEPA would not require the NRC to assess
the safety of consuming irradiated foods. As the Final EA correctly points out,
thisfood safety matter is not related to environmental effects of theirradiator, and
istherefore not a NEPA issue.

Concerned Citizens argues that the EA must analyze potential health effects
associated with Pa'ina’ s proposal to “‘increase the supply of irradiated food for
human consumption.’’3> But NEPA does not require an agency to assess *‘ every

particular use of food irradiation, it wasreasonable for the Staff to assumeno * ‘ reasonably foreseeable’’
significant impacts from consumption of irradiated fruits and vegetables.

32 Glass Packaging Institute v. Regan, 737 F.2d 1083, 1092 (D.C. Cir.), cert. denied, 469 U.S. 1035
(1984); see generally Public Citizen v. Traffic Safety Administration, 848 F.2d 256, 268 (D.C. Cir.
1988) (agency could presume that increases in emissions that still fell within Clean Air Act limits
would be insignificant); Okanogan Highlands Alliance v. Williams, 1999 WL 1029106, at *4-*5
(D. Or. Jan. 12, 1999) (in assessing impacts agency may rely on other specialized agencies with
jurisdiction to enforce related permits and measures), aff'd on other grounds, 236 F.3d 468 (9th Cir.
2000).

38 Staff s Initial Brief at 19.

34CLI-08-4, 67 NRC at 173 n.9. Indeed, asthe Licensee points out, Concerned Citizens' food expert,
Dr. William Au, participated in a 2005 food irradiation rulemaking where he had the opportunity to
present his concerns on potential harm from 2-ACBsinirradiated foods. See Applicant Pa'ina Hawaii,
LLC's Response to March 27, 2008 Memorandum and Order of NRC (April 10, 2008) at 5 n.4. In
that public rulemaking, the FDA considered but found ‘‘incorrect’”” Dr. Au's claims that radiolytic
products have been insufficiently studied, and considered but found unpersuasive a 2003 study by
Raul et al. — highlighted by the Intervenors — on the potential for 2-ACBs to promote colon cancer.
See Final Rule, Malluscan Shellfish, 70 Fed. Reg. 48,057, 48,066-68 (finding no reason to ‘‘alter
the agency’s conclusion that the consumption of irradiated fat-containing foods does not present any
health hazard'’) (emphasis added).

35Intervenor Concerned Citizens of Honolulu’'s Opening Brief Re: NRC's Obligation to Analyze
Potential Health Impacts of Consuming Irradiated Food from Proposed Irradiator (April 10, 2008)
(Intervenor’s Brief) at 11, 14; see also id. at 12-13; Intervenor Concerned Citizens of Honolulu's
Reply Re: NRC' s Obligation to Analyze Potential Health Impacts of Consuming Irradiated Food from
Proposed Irradiator (Apr. 17, 2008) (Intervenor's Reply) at 6-7.
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impact or effect of its proposed action,”” only effects on the environment.3
To be encompassed by NEPA, there needs to be a ‘‘reasonably close causal
relationship between a change in the physical environment and the effect at
issue.”" %" Increasing the supply of irradiated food for human consumption is no
more an environmental effect than increasing the supply of any other processed
food that may pose apotential health risk, but one not causally related to an actual
change in the physical environment. Any number of food processing actions
can change food characteristics by inducing chemical or other reactions in food,
but that does not make the impact an environmental effect that must be studied
under NEPA. NEPA encompasses effects on health only when they are linked to
a‘'‘changein the environment.”’ 38 Otherwise, ‘‘ the words * adverse environmental
effects might embrace virtually any consequence’’ of a proposed federal action
“‘that some one thought ‘adverse.’ '’ %

“‘[Allthough NEPA states its goals in sweeping terms of human health and
welfare, these goals are ends that Congress has chosen to pursue by means of
protecting the physical environment.”’# That is why a potential harm that is
‘*solely amatter of human health,”” and not also closely connected to an ‘‘injury
to the physical environment’’ is not a harm encompassed by NEPA 4! Unlike, for
example, the spraying of pesticides, which affects soil, air, water, in this case
fruits that already have been removed from where they are grown — including,
potentially, fruits arriving from the mainland United States, thousands of miles
away — would be brought inside a building and processed with a source of
radiation that does not render the foods radioactive. Concerned Citizens' worry
— apossibleincreased risk of disease that could result from eating the processed
food — does not stem from any effect on the physical environment.

“If a harm does not have a sufficiently close connection to the physical

36 Glass Packaging, 737 F.2d at 1091 (quoting Metropolitan Edison Co. v. People Against Nuclear
Energy, 460 U.S. 766, 772 (1983) (emphasisin originad)).

37 Metropolitan Edison, 460 U.S. at 774 (emphasis added); see also Ranchers Cattlemen Action
Legal Fund United Stockgrowers of America v. U.S Department of Agriculture, 415 F.3d 1078,
1103-04 (9th Cir. 2005); Glass Packaging, 737 F.2d at 1091.

38 Metropolitan Edison, 460 U.S. at 771-72; accord Ranchers Cattlemen, 415 F.3d at 1103.

39 Glass Packaging, 737 F.2d at 1091 (quoting Metropolitan Edison, 460 U.S. at 772).

40 Ranchers Cattlemen, 415 F.3d at 1103 (quoting Metropolitan Edison, 460 U.S. at 773) (emphasis
inoriginal).

411d. (NEPA zone of interests did not encompass potential increased risk of *‘mad cow’’ disease
from resumed importation of Canadian beef because asserted injury was not ‘‘connect[ed] to injury
to the physical environment’’); see also Bicycle Trails Council of Marin v. Babbitt, 82 F.3d 1445,
1466-67 (Sth Cir. 1996); Ashley Creek Phosphate Co. v. Norton, 420 F.3d 934,943-44 (Sth Cir.
2005) (NEPA does not encompass ‘ ‘ concern that is not tethered to the [physical] environment’’), cert.
denied, 548 U.S. 903 (2006).
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environment, NEPA does not apply,”’ regardiess of the gravity of the harm.*
Concerned Citizens' health concerns are a consumer food safety matter not
causally related to a change in the physical environment.

It smply is not NEPA’s purpose to ‘‘transplant specific regulatory burdens
from those expert agencies otherwise authorized to redress specific nonenviron-
mental problems and pointlessly to reimpose those objectives on other unqualified
agencies.”'# The FDA *‘aready has the specific statutory authority’’# to evaluate
and enforce potential health harmsfrom food irradiation. Wenote, further, that the
FDA has pending before it now similar arguments on potential health impacts of
consuming irradiated foods, largely encompassing Concerned Citizens' concerns
about radiolytic products, 2-ACBs, and cancer risk. These have been filed in
oppositionto still-pending petitions requesting the FDA to issue new food additive
regulations, authorizing new uses of food irradiation.*

If at any time the FDA comes to conclude that there no longer is *‘ reasonable
certainty’’ that consuming irradiated fresh fruits and vegetables at the currently
approved dose is safe, it could revoke or modify the existing authorization for
fresh fruit irradiation, a risk assumed by Pa'ina.*® Indeed, the FDA’s regulation
generically authorizing fresh fruit and vegetable irradiation, issued in 1986 and
till valid today, isthe legally relevant or proximate cause of any potentia effects
of consuming irradiated fruits, ‘‘lengthen[ing] the causal chain beyond the reach
of NEPA.”’# The NRC has no authority to revoke or changethe FDA’ sgenericaly
applicable food additive regulations, to ban theimportation of imported irradiated
foods, or to prohibit operation of facilities that might use machine sources of
radiation (such as electron beam or X-ray machines) to irradiate food. In the
context of NEPA, one ‘*must look at the underlying policies or legisative intent
in order to draw a manageable line between those causal changes that make an
actor responsible for an effect and those that do not.”’ 4

42 Ranchers Cattlemen, 415 F.3d at 1103 (quoting Metropolitan Edison, 460 U.S. at 778).

43 Glass Packaging, 737 F.2d at 1092.

4 Seeid. (where FDA aready had statutory authority to address issue of potential tampering with
bottles).

45 See Food and Color Additive Petitions (posted August 2008), Center for Food Safety and Applied
Nutrition, Office of Food Additive Safety, available at http://www.fda.gov, and under Docket Nos.
FAP 1M4727, FAP 3M4744, FAP 9M4695, FAP 9M4696, FAP 9M4697.

46 Concerned Citizens claims that the Pa’ina facility is “‘inextricably linked" to the contemplated
sdle of irradiated food. See Amended Contentions at 30. But additional uses are already specifically
intended for the facility, see Final EA at 1, 6-7, and apparently other yet undetermined uses are
envisioned. See Application for aMateria License (June 20, 2005) at 8.

47 Metropolitan Edison, 460 U.S. at 775.

®|d. at 774.
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I1V. CONCLUSION
For thereasonsoutlined above, wereversethe Board' sadmission of Concerned
Citizens' contention on the need for a NEPA analysis of the potential impacts of

increasing the supply of irradiated food.
IT ISSO ORDERED.

For the Commission

ANNETTEL. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 13th day of August 2008.

230



Cite as 68 NRC 231 (2008) CLI-08-17

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Dale E. Klein, Chairman
Gregory B. Jaczko
Peter B. Lyons
Kristine L. Svinicki

In the Matter of Docket No. 50-423-OLA

DOMINION NUCLEAR CONNECTICUT, INC.
(Millstone Nuclear Power Station, Unit 3) August 13, 2008

The Commission affirms an Atomic Safety and Licensing Board decision,
which found inadmissible al submitted contentions.

RULES OF PRACTICE: ADJUDICATIONS

A petitioner cannot seek to use a specific adjudicatory proceeding to attack
generic NRC regulations and requirements, or express generalized grievances
about NRC policies.

RULES OF PRACTICE: CONTENTIONS

Petitioners may not seek to skirt our contention rules by initially filing unsup-
ported contentions, and later recasting or modifying their contentions on appeal
with new arguments never raised before the Board.

RULES OF PRACTICE: ADJUDICATIONS

Generic NRC policies and standards, and the nature of the NRC Staff’s
licensing review, are not subject to challenge in an adjudicatory proceeding.
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RULES OF PRACTICE: APPEALS

Petitioners cannot seek on appeal to revive a contention based on new argu-
ments never presented to the Licensing Board.

RULES OF PRACTICE: CONTENTIONS

The mere issuance of RAIs does not mean an application is incomplete for
docketing.

MEMORANDUM AND ORDER

This proceeding concerns the application of Dominion Nuclear Connecticut,
Inc. (Dominion) for an amendment to its operating license for Millstone Power
Station, Unit 3, in Waterford, Connecticut.! The amendment will increase the
unit’s authorized core power level from 3411 to 3650 megawatts thermal. Before
usisan appeal by the Connecticut Coalition Against Millstone and Nancy Burton
(collectively, CCAM or Petitioners). CCAM appeals LBP-08-9, an Atomic Safety
and Licensing Board decision that denied CCAM'’s petition to intervene and
request for hearing.? The Board found that Petitioners had standing to intervene,
but had not submitted any admissible contention for hearing. Both the NRC Staff
and Dominion oppose CCAM'’s appeal. We affirm the Board's decision, for the
reasons the Board itself has given, and for the additional reasons we give below.

I. BACKGROUND

A. Power Uprates

Reactor operating licenses specify the maximum power level of operation, and
NRC approval is required to amend a facility operating license to increase the
licensed power level. Increasing the power level at anuclear plant involves what
isreferred to as a‘‘power uprate.’”’® The NRC labels or classifies power uprates
based on the relative magnitude of the power increase and the methods used

1Dominion’s License Amendment Request (LAR) package is available in the NRC's ADAMS
database under ADAMS Accession No. ML072000384. The NRC Staff approved the uprate on
August 12, 2008. The amendment package may be found at Adams Accession No. ML082180137.

2Memorandum and Order (Ruling on Petition to Intervene and Request for Hearing), L BP-08-9, 67
NRC 421 (2008) (LBP-08-9).

3 See RS-001, Revision 0, Review Standard for Extended Power Uprates (Dec. 2003), Background
(ADAMS Accession No. ML033640024) (Review Standard RS-001).
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to achieve the increase.* A ‘‘measurement uncertainty recapture power uprate’’
typically involves a power level increase of less than 2%, achieved by enhanced
techniques for calculating reactor power. A ‘‘stretch power uprate’’ typically
results in power level increases up to 7% and generally does not involve major
plant modifications. An ‘‘extended power uprate’’ usually requires significant
modifications to major plant equipment, and may be for power level increases as
high as 20%. A request for apower uprate requires an amendment to the facility’s
operating license, and therefore must meet the NRC'’ sregulatory requirementsfor
issuance of alicense amendment.>

B. Standards Governing Contention Admissibility

To intervene as a party in an adjudicatory proceeding, a petitioner must offer
at least one admissible contention.® The specific requirements for an admissible
contention are outlined in detail in the Board's decision, and we need not repeat
them here.” The Commission has explained in several earlier decisions why the
contention rule, revised in 1989, was made ‘‘strict by design.’”’® The contention
standards assure that those admitted to our hearings bring ‘‘actual knowledge
of safety and environmental issues that bear’’ on the licensing decision, and
therefore can litigate issues meaningfully.® Threshold contention standards are
imposed to avoid circumstances the NRC regularly encountered prior to the 1989
contention rule revision, when licensing boards admitted contentions based on
little more than speculation, creating serious delays of months and even years,
“*aslicensing boards. . . sifted through poorly defined or supported contentions,”’
and admitted intervenors who ‘* often had negligible knowledge of nuclear power
issues.’’1° Contention standards also help assure that our hearing process will
be appropriately focused upon disputes that can be resolved in the adjudication.
Accordingly, a petitioner cannot seek to use a specific adjudicatory proceeding
to attack generic NRC regulations and requirements, or ‘‘express generalized
grievances about NRC policies.”’ 1

41d.

®See 10 C.F.R. §§50.90, 50.92.

610 C.F.R. §2.309(a).

7 See LBP-08-9, 67 NRC at 429-33; 10 C.F.R. §2.309(f)(1)(i)-(vi).

8 See, e.g., Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 2), CLI-03-
14, 58 NRC 207, 213 (2003); Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station,
Units 2 and 3), CL1-01-24, 54 NRC 349, 358-59 (2001); Duke Energy Corp. (Oconee Nuclear Station,
Units 1, 2, and 3), CL1-99-11, 49 NRC 328, 334-35 (1999).

9USEC Inc. (American Centrifuge Plant), CL1-06-10, 63 NRC 451, 482 (2006).

10Millstone, CLI-01-24, 54 NRC at 358.

1 Oconee, CLI-99-11, 49 NRC at 334.
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Whether or not any contentions are admitted for hearing, the NRC Staff
conducts a full safety review of every license amendment application, and may
not approve a proposed amendment until all necessary public health and safety
findings have been made.

[I. ANALYSIS

Petitioners jointly submitted nine contentions challenging Dominion’s request
for a power uprate license amendment.?2 The Board found none admissible, and
therefore denied their hearing request. NRC regulations permit appeal of a Board
decision denying a petition to intervene.’® Petitioners’ appeal argues that al nine
of their contentions were admissible and should have been admitted for hearing.

The Commission gives substantial deference to Board conclusions on standing
and contention admissibility unless the appeal points to an error of law or abuse
of discretion.!* As discussed below, CCAM’s appeal identifies no error of law or
abuse of discretion in the Board's decision, and we discern no other reason to
reversethe Board’ s conclusion that all nine contentionslack the necessary minimal
factual or legal support. Moreover, as we note repeatedly below, Petitioners
appeal raises numerous new arguments never presented as part of their hearing
petition. Petitioners may not seek to skirt our contention rules by initialy filing
unsupported contentions, and later recasting or modifying their contentions on
appeal with new arguments never raised before the Board.*®

Regarding Petitioners CCAM and Nancy Burton, an additional point bears
mention. CCAM, acting through its representative Nancy Burton, has had
extensive experience with the NRC's adjudicatory process and its procedural
rules, but has had a history of failing to comply with our rules of practice.’®
Because of Ms. Burton’ srecurring disregard of NRC regulations, the Commission
in an earlier proceeding advised her that filings bearing her name that do not
meet our procedural requirements would be summarily rejected by the Office

12 Connecticut Coalition Against Millstone and Nancy Burton Petition to Intervene and Request for
Hearing (Mar. 17, 2008) (Petition). The Petition was filed with pages unnumbered. An electronic
version isavailable on ADAMS at Accession No. ML080840527.

1310 C.FR. §2.311(b).

14ppL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2), CLI1-07-25, 66 NRC
101, 104 (2007); see also AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station),
CLI1-06-24, 64 NRC 111, 121 (2006).

155ee, eg., American Centrifuge Plant, CLI-06-10, 63 NRC at 458; Louisiana Energy Services,
L.P. (Nationa Enrichment Facility), CL1-04-35, 60 NRC 619, 622-23 (2004); see also 10 C.F.R.
§2.309(f)(2).

16 50, e.g., Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3),
CL1-06-4, 63 NRC 32, 38 (2006) (and cases cited therein).
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of the Secretary and not accepted for docketing.'” In filing this appeal, Ms.
Burton neither followed NRC electronic filing requirements nor sought a timely
exemption from those reguirements.® Accordingly, we might have rejected her
appeal summarily for violating NRC procedural regulations.’® But to make sure
Petitioners already-filed contentions receive a full airing, and given that all
participants have filed extensive appellate briefs, we have decided to exercise our
discretion to overlook Ms. Burton’s mistake and to examine this appeal on the
merits. 2

Because we find the Board’ s decision comprehensive and well-reasoned, we
need not repeat the details of the Board's reasoning, but rather cite to relevant
portions of the Board’s decision. We consider each of CCAM’s nine contentions
below.

A. Contention 1

The proposed power level for which Dominion has applied to uprate Millstone
Nuclear Power Station Unit 3 exceeds the NRC's SPU [stretch power uprate]
regulatory ‘‘criteria’’ The SPU application failsto satisfy thefirst NRC *“ criterion’

7.

18 See Dominion Nuclear Connecticut’s Brief in Opposition to Appeal of CCAM and Nancy Burton
(June 26, 2008) (Dominion Brief) at 4 n.5; see also Memorandum from A. Bates to E. Hawkens,
‘*Request for Hearing Submitted by the Connecticut Coalition Against Millstone and Nancy Burton
(Mar. 24, 2008) (noting Ms. Burton's assurance that the exception to E-filing procedures would only
be for the hearing petition); Dominion Nuclear Connecticut, Inc., Establishment of Atomic Safety and
Licensing Board, 73 Fed. Reg. 18,010 (Apr. 2, 2008) (citing E-filing rule); Order (granting second
request for E-filing exemption, but directing that all future filings adhere to regulations) (Apr. 16,
2008) (unpublished). See generally 10 C.F.R. 882.304, 2.305. It was not until an unrelated filing
currently pending before the Board, submitted over amonth after its Appeal, that Petitioners belatedly
requested an exemption from the E-filing rule to be applied to its Appeal, *‘if necessary.”” Connecticut
Coalition Against Millstone and Nancy Burton Motion for Leave to File Their **Motion for Leave
to File New and/or Amended Contentions Based on Receipt of New Information’” Dated July 18,
2008, Nunc Pro Tunc, and for Continuing Waiver of Electronic Filing'* (July 31, 2008), at 4 (July 31
Motion).

We note, further, that the appeal aso did not comply with the formatting requirements set forth in
10 C.F.R. §82.311(a) and 2.341(c)(2).

191n their July 31 Motion (at 3), Petitioners state, ‘‘[A]pparently, the [Commission] does not
mandate E-filing,”” given that we accepted the Appeal for consideration. That is not the case. 10
C.F.R. §2.302(a).

20 petitioners may not, however, continue to ignore our filing requirements. Recently, in fact,
the Office of the Secretary rejected summarily Petitioners motion to file late contentions in this
proceeding, given their failure either to comply with our electronic filing requirements or to seek a
waiver. See E-mail from Hearing Docket to Nancy Burton (July 21, 2008 15:48 EST).
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that the NRC has set the power limit for SPUsat ‘... upto 7% ... (emphasis
added).?*

In a nutshell, this contention claims that the power uprate that Dominion
requested in its license amendment must be considered and reviewed as an
extended power uprate (EPU), and not a stretch power uprate (SPU). Petitioners
claim that the ‘**NRC has set the power limit for a SPU at 7 [percent],”” but that
the ‘*application proposes a power uprate that exceeds 7 [percent] and hence is
disqualified’’ from consideration as a stretch power uprate.?? Petitioners expert
noted that a precise 7% increase over Millstone Unit 3's currently authorized
output of 3411 thermal megawatts (MWt) would be 3649.7 MWt, but that
Dominion had rounded the proposed power level to 3650 MW1.23 In short, the
contention challengesthelabel or classification of the proposed power uprate, and
suggests that there would be a more *‘rigorous’”’ review of the licensing action if
it were classified asan EPU.%

First, Petitioners are flatly wrong in claiming that the NRC has established
a precise regulatory limit or ceiling on power uprates to differentiate between
a stretch power uprate and an extended power uprate. NRC guidance — not
regulations — discusses how power uprates are characterized, but even this
guidance outlines several factors and does not limit a stretch power uprate to a
precise 7% increase:;

Stretch power uprates are typically up to 7 percent and are within the design
capacity of the plant. The actual value for percentage increase in power a plant
can achieve and stay within the stretch power uprate category is plant-specific and
depends on the operating marginsincluded in the design of aparticular plant. Stretch
power upratesinvolve changesto instrumentation setpoints but do not involve major
plant modifications.

Extended power uprates are greater than stretch power uprates and have been
approved for increases as high as 20 percent. These uprates require significant mod-
ifications to major balance-of-plant equipment such as the high pressure turbines,
condensate pumps and motors, main generators, and/or transformers.?

2L pgtition at 7.

2|d,; seealsoid. at 7-11.

231d., Exhibit A, Arnold Gundersen Declaration 114.

2 Petition at 8.

25 5ee NRC Website www.nrc.gov/reactors/operating/licensing/power-uprates.html, under Types of
Power Uprates (emphasis added); see also Review Standard RS-001, Background. In accepting
Dominion’s amendment application, the NRC Staff stated that the application was appropriately
characterized as a stretch power uprate because the ‘* power increase is approximately 7 percent,”’

(Continued)
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More importantly, as the Board noted, Petitioners nowhere indicate why *‘the
fact that the requested power level increaserises 0.3 MWt above the 3649.7 MWt
level (which would represent a 7% increasein power) isin any way material to the
findingsthe NRC must make,’’ 2 or to the adeguacy of the analysesin Dominion’s
application. Further, in preparing its uprate amendment application, Dominion
largely utilized RS-001, the NRC review standard for extended power uprates.?”
Therefore, itisentirely unclear what Petitionersfind incorrect or insufficient about
Dominion’s amendment application. As Dominion points out, Petitioners made
‘*no attempt to identify any material dispute with a specific section or any specific
material omission from the[license amendment request].’’ 22 As Dominion argues,
Petitioners' contention ‘‘never makes] a showing that classifying the uprate as
an SPU is in any way material to whether the [amendment request] should be
approved.’’

Finally, the focus of a hearing on a proposed licensing action is the adequacy
of the application to support the licensing action, not the nature of the NRC Staff’s
review.® And while an extended power uprate likely will be more complex to
review (given amore complex proposal generally involving significant modifica
tions to major plant equipment), Petitioners give no reason to suggest that Staff

and only “‘limited plant modifications’” would be required to support the uprate. See Letter from
Harold Chernoff, NRC, to David Christian, Dominion (Oct. 15, 2007) at 1, ADAMS Accession No.
ML072670216.

% BP-08-9, 67 NRC at 436.

2T%ee, eg., LAR, transmittal |etter from Gerald Bischof (July 13, 2007) at 1; LAR, Attachment 5,
SPU Licensing Report at 1-1 (noting that Dominion utilized ‘‘to the extent possible,”” RS-001, the
extended power uprate guidance); LAR, Attachment 1 at 13. In outlining available NRC guidance
for SPUs and EPUs, the NRC website section on power uprates notes that because only a limited
number of SPUs are expected in the future, the NRC has not developed guidance dedicated to
SPUs, and therefore uses RS-001 and previously approved stretch power uprates for guidance. See
Www.nrc.gov/reactors/operating/licensing/power-uprates.html.

On appesl, Petitioners point to where Dominion’s application states that the extended power uprate
guidance (RS-001) was utilized in preparing the amendment application, ‘‘with a small number of
exceptions.””  See Notice of Appea (June 16, 2008) (Appeal) (citing LAR, Attachment 1 at 13).
Petitioners therefore claim that the application is deficient because it did not identify these instances.
But this generalized argument does not point to any material safety issuefor litigation; indeed, RS-001
presents merely guidance and not regulatory requirements. Moreover, this claim was not raised in the
hearing petition, but was added asanew claim in Petitioners’ reply brief and isthereforeimpermissibly
late. See, e.g., LES, CLI1-04-35, 60 NRC at 623. In addition, the Staff states that ‘‘the application
did identify where it differed from RS-001.”" See NRC Staff’s Brief in Opposition to CCAM and
Ms. Burton’s Appeal of LBP-08-09 (June 26, 2008) (Staff Brief) at 17 (citing LAR, Attachment 5 at
1-1, where Dominion notes it ‘*has included any differences between the information in the review
standard and the [Millstone Unit 3] design bases to enhance the NRC review'").

28Dominion Brief at 8.

21d. at 7-8.

30 See Pa’ina Hawaii, LLC, CLI-08-3, 67 NRC 151, 168 n.73 (2008).
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review of stretch power uprates is not also sufficiently rigorous. For the reasons
given here and in the Board' s decision,! Contention 1 isinadmissible.

B. Contention 2

Dominion’'s application fails to meet the NRC's second ‘‘criterion’” for a SPU
application because Millstone Unit 3 already has had itsdesign marginsdramatically
and substantially reduced.®?

Contention 2 ‘*dispute[s] Dominion’s assertions that operating margins in the
design of Millstone Unit 3 are adequate to safely achieve the requested 7+ per
cent [sic] power uprate, given the significant reduction in structural operating
margins aready in place at Millstone 3 prior to the present application for power
uprate.’’ 33

We agree with the reasons the Board provided in rejecting this contention.3*
Petitioners nowhere challenge the safety analyses provided in Dominion’'s ap-
plication. On appeal, Petitioners state that they are ‘*aware’’ of those analyses,
but ‘‘disagreg[]’’ with them, and that their expert is ‘‘aware of Dominion’s
representations and calculations,”” but ‘‘rejects them as inadequate to protect
the public health and safety and the environment.’’ 3> The Commission reviewed
Mr. Gundersen’s declaration, but discerns no specific chalenge to any relevant
analysis in Dominion’s amendment application. Petitioners appeal points to no
error in the Board' s decision.

C. Contention 3

When compared to all other Westinghouse Reactors, MillstoneUnit 3isan ‘‘outlier’’
or‘*anomaly.”’ Dominion’ sproposed uprateisthelargest per cent [sic] power uprate
for aWestinghousereactor, while Millstone Unit 3 al so has the smallest containment
for any Westinghouse reactor of roughly comparable output.

Contention 3 challenges the ‘‘integrity and adequacy’’ of the Millstone 3
containment ‘‘to function safely with the requested 7+ per cent [sic] power uprate
in light of’” what Petitioners say are ‘*structura limitations of the containment,
concrete shrinkage and Dominion’s history of exceeding its licensed power

31 See LBP-08-9, 67 NRC at 433-36.
32 petition at 11.

3314, at 18.

34| BP-08-9, 67 NRC at 436-38.

35 Appedl at 10-11.

36 Petition at 18.
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level.’3 Petitioners' appea does not identify any error of law or fact in the
Board’ sanalysis.® The Board appropriately found Contention 3 inadmissible. We
agree fully with the Board' s reasoning and conclusion.®

D. Contention 4

Construction problems due to the unique sub-atmospheric containment design,
coupled with the impact upon the containment concrete by the operation of the
containment building at very high temperature, very low pressure and very low
specific humidity, place the calculations used to predict stress on that concrete
containment in uncharted analytical areas.*

Contention 4 claims that Dominion’s license amendment request fails to
properly ‘‘assess the long-term impact a 7+ per cent [sic] power uprate will
have on the concrete containment,’” given the **high temperature, low pressure,
and low specific humidity environment and in light of documented construction
challenges.”’#* Petitioners ‘‘dispute Dominion’s assertion that the application
qualifies for SPU approval,”” and cal for ‘‘a more intensive and comprehensive
review . . . under EPU standards.’’ 4

But again, as the Board correctly notes, the contention simply does not chal-
lenge ‘*any of the containment analysis’ Dominion provided in support of the
power uprate amendment application.® It vaguely challenges *‘ cal culations used
to predict stress’ on the containment, without identifying any calculations or
giving any factual basis to question calculations. It suggests that temperatures,
pressure, and humidity conditions may be excessive for the containment, but
provides no analysis, references, calculations, or any other support for this view.

371d. at 22. Dominion states that the ‘‘history’’ of excessive power level operation apparently
alluded to in Petitioners’ contention was one power excursion instance during testing that lasted afew
minutes. See Dominion Appeal Brief at 14 n.12.

38 petitioners appeal apparently raises a new argument not in the original petition: that the
amendment application ‘‘omits to address the issue of the integrity of the concrete containment
integrity.”” See Appeal at 12. Petitioners cannot seek to revive a contention based on new arguments
never presented to the Licensing Board. See, e.g., American Centrifuge, CL1-06-10, 63 NRC at 460.
Nor isit clear what Petitioners mean by this claim. The Board pointed out that Dominion’s application
provides an analysis of the peak calculated containment pressure following various potential events,
to demonstrate that the containment has a design limit in excess of the containment pressure, and that
Petitioners never challenged this analysis, which goes to whether the Millstone Unit 3 containment
will ““perform[ ] itsintended function.”” See LBP-08-9, 67 NRC at 438.

3d. at 438-39.

40 petition at 23.

4id.

42d. at 26.

43L.BP-08-9, 67 NRC at 440.

239



Petitioners' expert claims there were a number of difficulties in constructing the
Millstone Unit 3 containment, but as the Board noted, Petitioners ‘‘make no
connection of these potential issues to the requested power uprate’’ application.*
Moreover, as the Board also noted, Petitioners expert provides only speculation
that Dominion never evaluated long-term aging impacts to the concrete con-
tainment.*> The contention is vague, unsupported, speculative, and as the Board
rightly found, inadmissible.*®

E. Contention 5

The impact of flow-accelerated corrosion*” at Dominion’s proposed higher power
level for Millstone Unit 3 has not been adequately analyzed or addressed.*®

In Contention 5, Petitioners claim that because* * Dominion exceeded Millstone
Unit 3['s] licensed power [level] lessthan ayear ago,”’ they are ‘‘ concerned that
pipe aready worn thin by the 7+ per cent [sic] power increase might break when
power is increased further and that Dominion has not adequately analyzed nor
addressed thisissue.”’ 4 The contention further claimsthat Dominion’ sapplication
“‘is silent on the need to increase Millstone Unit 3's inspection and maintenance
staff,”” and that ‘‘[f]low-accelerated corrosion will require increases in staff
to undertake more frequent inspection and maintenance of vital systems and
components subject to accelerated corrosion.’’* The claimed material disputeis
“*the sufficiency of Dominion’s application to assess the adequacy of any actions
Dominion might have to mitigate the consequences of flow accelerated corrosion
caused by the power uprate at Millstone Unit 3.”