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PREFACE

This is the sixty-third volume of issuances (1-853) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative
Law Judges, and Office Directors. It covers the period from January 1, 2006, to
June 30, 2006.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with
respect to those applications. Boards are drawn from the Atomic Safety and
Licensing Board Panel, comprised of lawyers, nuclear physicists and engineers,
environmentalists, chemists, and economists. The Atomic Energy Commission
(AEC) first established Licensing Boards in 1962 and the Panel in 1967.

Between 1969 and 1990, the AEC authorized Atomic Safety and Licensing
Appeal Boards to exercise the authority and perform the review functions which
would otherwise have been exercised and performed by the Commission in
facility licensing proceedings. In 1972, that Commission created an Appeal
Panel, from which were drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing
Boards were transferred from the AEC to the Nuclear Regulatory Commission
by the Energy Reorganization Act of 1974. Appeal Boards represented the final
level in the administrative adjudicatory process to which parties could appeal.
Parties, however, were permitted to seek discretionary Commission review of
certain board rulings. The Commission also could decide to review, on its own
motion, various decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic
Safety and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,
1991. Since then, the Commission itself reviews Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).

The Commission also has Administrative Law Judges appointed pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the
monthly softbounds and any corrections submitted by the NRC legal staff to the
printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission—CLI, Atomic Safety and
Licensing Boards-LBP, Administrative Law Judges—ALJ, Directors'
Decisions—DD, and Decisions on Petitions for Rulemaking—DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 63 NRC 1 (2006) CLI-06-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket No. 40-8968-ML

HYDRO RESOURCES, INC.
(P.O. Box 777, Crownpoint,
New Mexico 87313) January 11, 2006

In Phase II of this materials license proceeding, the Commission denies review
of an Atomic Safety and Licensing Board decision on groundwater protection,
groundwater restoration, and surety estimates.

RULES OF PRACTICE: APPELLATE REVIEW

Where a Presiding Officer has reviewed an extensive record in detail, with
the assistance of a technical advisor, the Commission is generally disinclined to
upset his findings and conclusions, particularly on matters involving fact-specific
issues or where the affidavits or submissions of experts must be weighed.

RULES OF PRACTICE: HEARING RIGHTS

Post-hearing resolution of licensing issues must not be employed to obviate the
basic findings prerequisite to a license, including a reasonable assurance that the
facility can be operated without endangering the health and safety of the public.



RULES OF PRACTICE: HEARING RIGHTS

Verification by the NRC Staff that a licensee complies with preapproved
design or testing criteria is a highly technical inquiry not particularly suitable for
hearing.

MEMORANDUM AND ORDER

In this decision, we consider a petition for review filed jointly by Intervenors
Eastern Navajo Diné Against Uranium Mining (ENDAUM), Southwest Research
and Information Center (SRIC), Grace Sam, and Marilyn Morris. The Intervenors
seek review of LBP-05-17,' the Presiding Officer’s Partial Initial Decision, in
Phase II of this proceeding, on groundwater protection, groundwater restoration,
and surety estimates. Licensee Hydro Resources, Inc. (HRI) and the NRC Staff
oppose the petition for review. After careful consideration of the Intervenors’
petition, the responses, the Presiding Officer’s decision, and cited portions of the
record, we deny review of LBP-05-17.

The Presiding Officer’s detailed decision in LBP-05-17 rests upon his anal-
ysis of extensive fact-specific arguments presented by the parties’ technical
experts. As we have said earlier in this proceeding, where a ‘‘Presiding Officer
has reviewed [an] extensive record in detail, with the assistance of a techni-
cal advisor, the Commission is generally disinclined to upset his findings and
conclusions, particularly on matters involving fact-specific issues or where the
affidavits or submissions of experts must be weighed.”’* While we certainly
have discretion to undertake a de novo factual review, we ‘‘generally do not
exercise that authority where a Licensing Board has issued a plausible decision
that rests on carefully rendered findings of fact.”’* We carefully have considered
the Intervenors’ challenges to LBP-05-17. We find, however, that the Intervenors

62 NRC 77 (2005).

2The Hydro Resources, Inc. (HRI) license authorizes HRI to conduct in situ leach (ISL) uranium
mining at four sites in McKinley County, New Mexico: Church Rock Section 8, Church Rock Section
17, Unit 1, and Crownpoint. Phase I of the proceeding focused on Section 8. Phase II involves
Intervenor challenges to HRI's license relating to mining in the Church Rock Section 17, Unit 1, and
Crownpoint sites.

3 CLI-00-12, 52 NRC 1, 3 (2000), citing CLI-99-22, 50 NRC 3, 6 (1999); see also Louisiana Energy
Services, L.P. (National Enrichment Facility), CLI-05-28, 62 NRC 721, 723 (2005).

4 See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-03-8, 58 NRC
11, 25-26 (2003).



have not identified any ‘‘clearly erroneous’’ factual finding or significant legal
error, or any other reason warranting plenary review.’

I. HEARING RIGHTS

The Intervenors argue that the Presiding Officer erred when he approved four
license conditions that will allow particular determinations to be made post-
licensing. These license conditions require HRI, prior to injecting lixiviant into
a well field, to (1) establish the baseline groundwater quality (the average well-
field concentration existing prior to mining operations) for specified groundwater
quality parameters (LC 10.21);¢ (2) establish the upper control limits for three
specified groundwater quality parameters (LC 10.22);” (3) conduct groundwater
pump tests to assure that aquitards® provide adequate containment layers for
the Westwater Canyon Aquifer at Section 17, Unit 1, and Crownpoint (LC
10.23);° and (4) test for fractures that could serve as conduits for groundwater
contamination (LC 10.31).

5See 10 C.F.R. §2.786(b)(4) (2004). The NRC has amended its adjudicatory procedural rules in
10 C.F.R. Part 2. See Final Rule: ‘‘Changes to Adjudicatory Process,”” 69 Fed. Reg. 2182 (Jan. 14,
2004). For cases such as this one, docketed prior to February 13, 2004, the previous procedural rules,
including the former 10 C.F.R. § 2.786, continue to apply. A substantially equivalent new rule now
appears in 10 C.F.R. § 2.341(b)(4) (2005).

6The primary groundwater restoration goal is to return all groundwater quality parameters to the
baseline level. If the baseline levels cannot be achieved, the secondary restoration goal is to return
the groundwater quality to the maximum concentration levels as specified in the Environmental
Protection Agency’s secondary and primary drinking water regulations or, for certain parameters, to
New Mexico standards. See LBP-05-17, 62 NRC at 89 (referencing LC 10.21).

"During mining operations, HRI will need to monitor three groundwater parameters (chloride,
bicarbonate, and electrical conductivity) at a ring of monitor wells at prescribed locations outside
the mine field, to ensure that the parameter concentrations remain below established upper control
limits. Upper control limits are derived from groundwater baseline quality by taking the established
groundwater baseline mean for a parameter (after outliers have been eliminated), and then adding five
standard deviations. See LBP-05-17, 62 NRC at 93 n.8; LC 10.22.

8 An aquitard is a geologic unit exhibiting characteristics that generally retard the flow of groundwater
(e.g., shales, clay, etc.).

9 Groundwater pump tests involve pumping a well in an aquifer and then monitoring water levels in
observation wells located within the aquifer and in overlying and underlying water-bearing units. See
HRI Consolidated Operations Plan §§ 8.5, 8.5.1, 8.5.2. If the groundwater levels in the overlying and
underlying water-bearing units do not change during the pump tests, the water-bearing units are likely
separated from the aquifer by confining layers (i.e., aquitards, or geologic formations that retard the
flow of groundwater).



The Intervenors argue that these license conditions violate their statutory rights,
under the Atomic Energy Act, to a hearing on issues material to licensing.'® More
specifically, they claim that these license conditions ‘‘leave room for the exercise
of judgment or discretion by HRI in establishing baseline groundwater quality,
UCLs [upper control limits], and whether the Westwater [aquifer] is vertically
confined and free of fractures.”’!' They claim a right to an adjudicatory hearing
on future determinations that may be made under these license conditions.

The Intervenors are correct that ‘‘[p]ost-hearing resolution [of licensing issues]
must not be [employed] to obviate the basic findings prerequisite to a license,
including a reasonable assurance that the facility can be operated without en-
dangering the health and safety of the public.”’'? But here the basic findings on
groundwater protection necessary for a licensing decision have been made. The
Presiding Officer in LBP-05-17 found reasonable assurance that groundwater
at the Section 17, Unit 1, and Crownpoint sites will be adequately protected.
He reviewed extensive data submitted by HRI and the NRC Staff, including
preliminary pump test data, and data from HRI’s exploration drill holes and
geophysical logs, as well as Intervenor arguments challenging those data. Based
upon information in the record, he concluded that the Westwater Aquifer is
confined at the Section 17, Unit 1, and Crownpoint sites, and that drinking water
supplies will be adequately protected.!® Prior to injecting lixiviant at a mine site,
HRI must conduct pump testing to ‘‘confirm’’ that the Westwater Aquifer indeed
is contained at the mining sites.'* These tests are ‘‘part of a multifaceted and
ongoing [regulatory] process,”’ for assuring groundwater protection.!

The Intervenors argue that the license conditions at issue permit excessive
licensee discretion, which could lead, for example, to artificially inflated ground-
water quality baselines or improperly conducted pump tests. But we find no clear
error in the Presiding Officer’s conclusions that the challenged license condi-
tions, together with their procedural protocols, outlined in HRI’s Consolidated
Operations Plan (COP), ‘‘provide a highly detailed, prescriptive methodology
for establishing groundwater baselines and UCLs [upper control limits],”” and

10 Atomic Energy Act § 189, 42 U.S.C. §2239. See generally Union of Concerned Scientists v.
Nuclear Regulatory Commission, 735 F.2d 1437 (D.C. Cir. 1984), cert. denied, 469 U.S. 1132 (1985).

"ntervenors’ Petition for Review of LBP-05-17 (Aug. 9, 2005) at 5.

12 See Intervenors’ Petition at 3 (citing Consolidated Edison Co. of New York (Indian Point, Unit 2),
CLI-74-23, 7 AEC 947, 951-52 (1974)).

13 See, e.g., 62 NRC at 121 (‘‘contrary to the Intervenors’ assertion, the likelihood of vertical
excursions of lixiviant . . . at Section 17 is remote’’); see also id. at 123 (‘‘adequate record evidence
supports the conclusion that the Westwater Aquifer is vertically confined at Unit 1°”); id. at 124 (‘*HRI
has demonstrated that drinking water supplies will be adequately protected from mining contaminants
at Crownpoint™”).

4 See id. at 121, 124; see also generally id. at 106-09, 115-25.

15 See id. at 100; see also id. at 101-02.



likewise a ‘‘highly detailed and prescriptive methodology for establishing the
hydrological properties of the mine sites.”’!® As the Presiding Officer stressed,
“‘the Intervenors have had a full opportunity — both here and in the prior Section
8 proceeding — to identify flaws, omissions, or irregularities in these procedures
[in the license conditions and COP]’’ that could erroneously affect groundwater
baselines, upper control limits, or the pump or fracture testing, such that public
health or safety could be affected.!” The Presiding Officer rejected the Intervenors’
arguments on the adequacy of the procedures. We find no reason to revisit his
conclusion that ‘‘the methodology for making these determinations [under the
license conditions] is sufficiently detailed and prescriptive so that, assuming HRI
complies with that methodology,”” there is ‘* ‘reasonable assurance’ that these
determinations will not endanger public health and safety.”’!3

Given the prescriptive nature of the license conditions and their applicable
procedures or methodologies, and the hearing opportunity accorded to the Inter-
venors to challenge the adequacy of those procedures, we find reasonable the
Presiding Officer’s conclusion that the Intervenors’ hearing rights are not violated
by these license conditions. Further, as the Presiding Officer stated, *‘verification
by the NRC Staff that a licensee complies with preapproved design or testing
criteria ‘is a highly technical inquiry not particularly suitable for hearing.” >’
We note, additionally, that the HRI license is a performance-based license, and
that in this proceeding the Intervenors also have had the opportunity to litigate
— and did litigate — whether the performance-based licensing complies with the
Atomic Energy Act and National Environmental Policy Act (NEPA), and whether
it accords undue discretion to the Licensee.?

The Intervenors fear that HRI might not ‘‘adhere[] to the methodology in
its license or the COP [Consolidated Operations Plan].”’?! But as the Presiding
Officer found, ‘‘[t]his argument, if accepted, would . . . transmogrify license
proceedings into open-ended enforcement actions: that is, licensing boards would
be required to keep license proceedings open for the entire life of the license so
intervenors would have a continuing, unrestricted opportunity to raise charges of
noncompliance.”’?? In LBP-05-17, the Presiding Officer described how compli-
ance with the license conditions will be subject to the NRC’s continuing regulatory

161d. at 93, 99.

17 See id. at 93-94, 99.

18 See id. at 94 n.11.

1914, at 94 n.11 (quoting Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-03-8, 58 NRC 11, 20 & n.25 (2003)).

20 See CLI-99-22, 50 NRC 3, 15-18 (1999).

2! Intervenors’ Petition at 6.

2262 NRC at 94.



oversight and authority.?® If the Intervenors have any cause to believe that HRI
is not adequately following the outlined procedures, they can petition the NRC
Staff for appropriate enforcement action.?*

Waiting until after licensing (although before mining operations begin) to
establish definitively the groundwater quality baselines and upper control limits
is, as the Presiding Officer stated, ‘‘consistent with industry practice and NRC
methodology,”” given the sequential development of in situ leach well fields.?
The site-specific data to confirm proper baseline quality values, and confirm
whether existing rock units provide adequate confinement cannot be collected
until an in situ leach well field has been installed, a point described by the NRC
Staff’s expert.2

The Intervenors have had the opportunity to challenge the adequacy of the
groundwater-related information submitted by HRI and the NRC Staff, as well as
the methodology of procedures that will be used during the operational stages of
mining to assure that groundwater quality remains protected. We find reasonable
the Board’s conclusion that the Intervenors’ hearing rights have not been violated.

II. COMPLAINTS OF OVERLOOKED OR “IGNORED”’ EVIDENCE

The Intervenors’ petition for review also argues that the Presiding Officer
ignored factual evidence that they presented. They first argue that the Presiding
Officer improperly ‘‘applied decisions from the previous litigation on Section 8 to
very different factual evidence regarding Section 17, Unit 1, and Crownpoint.”’?’

The Presiding Officer did find that earlier decisions in this proceeding (re-
garding Section 8) already had considered and rejected several of the arguments
on aquifer hydrogeology and geochemistry that the Intervenors repeated in their
groundwater presentation for Section 17, Unit 1, and Crownpoint. He found that
the Intervenors had not ‘‘distinguish[ed] their current challenges from those that
were previously rejected by the Commission.”’?® The Presiding Officer noted, for
example, that the ‘‘hydrogeology of the Westwater Aquifer [was] extensively
litigated’” in the Section 8 phase of the proceeding, that the Intervenors raised
many of the same arguments about the aquifer previously argued, that Section

23 See, e.g., id. at 95, 99.

245ee 10 C.F.R. §2.206.

25 See 62 NRC at 94 n.11.

2 See, e. g., Affidavit of William von Till (April 29, 2005) at 7 (referencing NUREG-1569,
‘‘Standard Review Plan for /n Situ Leach Uranium Extraction License Applications’” (June 2003) at
5-43 (pump tests are done ‘‘[o]nce a well field is installed,”” and ‘‘[s]uch testing will serve to confirm
the performance of the monitoring system and will verify the site conceptual model’’)).

2T Intervenors’ Petition at 6.

28 See 62 NRC at 87.



17 was located adjacent to Section 8, and that the Intervenors failed to provide
‘‘any persuasive reason’’ for why several conclusions made in regard to Section
8 would not also apply to Section 17.%

The Intervenors argue that the Presiding Officer ignored site-specific evidence
that they presented on geological differences at Section 17. They similarly argue
that the Presiding Officer ignored their site-specific evidence on the geochemical
environment at Section 17 and Crownpoint. We have examined the technical
site-specific arguments alleged by the Intervenors to have been ignored by the
Presiding Officer. We find, however, no reason to revisit his conclusions on
the relevance of the earlier Section 8 conclusions to the other three mining sites.
Moreover, the Presiding Officer made clear that ‘‘in any event,”” even without
considering and applying the earlier Section 8 conclusions, he was unpersuaded
by the Intervenors’ groundwater arguments.>

The Intervenors further argue that ‘‘where the Presiding Officer considered
Intervenors’ evidence and made factual determinations about their contentions,
the Presiding Officer ignored critical evidence and arguments,’’ including ‘‘im-
portant contradictions’’ in HRI’s and the staff’s evidence.’’3' Again, we carefully
examined the Intervenors’ claims, but discern no reason to revisit the Presiding
Officer’s conclusions. For example, while the Intervenors point specifically to
pages 73 to 89 of their groundwater presentation, the Presiding Officer’s deci-
sion references those very pages, rejecting Intervenor arguments.? The Presiding
Officer clearly found unpersuasive the Intervenors’ arguments on potential con-
tamination of drinking water supplies. We find no indication that the Presiding
Officer failed to address or ‘‘ignored’’ any critical arguments presented by the
Intervenors. Nor do we find any other reason to believe his factual determinations
clearly erroneous.

¥ See id. at 116; see also id. at 118.

3 See id. at 118, 108-09.

3lIntervenors’ Petition at 8. As HRI explains, it is not necessarily contradictory or internally
inconsistent to conclude that the Westwater, ‘‘as a geologic unit, acts homogeneously, despite having
some characteristics of heterogeneity.”” See HRI Response to Intervenors’ Petition for Review of
LBP-05-17 (Aug. 24, 2005) at 9 (emphasis in original).

32 See 62 NRC at 118-25. Another section of the Intervenors’ groundwater presentation argued that
HRT’s license violates the Safe Drinking Water Act because if HRI were unable to restore groundwater
quality at the Section 17, Unit 1, and Crownpoint sites to the baseline water quality conditions for
uranium, the secondary restoration standard for uranium that was specified in the license (0.44 mg/L)
exceeded the EPA’s maximum concentration limit (MCL) for uranium, which is 0.03 mg/L. HRI and
the NRC Staff agreed that reducing the secondary restoration standard to 0.03 mg/L was appropriate,
and accordingly the Presiding Officer directed that HRI's license be revised to effect that reduction.
See id. at 92. The Presiding Officer also noted that HRI may not commence ISL mining operations
at any site until it obtains, from the appropriate regulatory authorities, an aquifer exemption for the
portion of the aquifer where HRI will be mining and an Underground Injection Control permit. See
id. at 90 (referencing LC 9.14).



III. CONCLUSION
For the reasons given in this decision, we deny the Intervenors’ petition for
review of LBP-05-17.
IT IS SO ORDERED.

For the Commission

ANDREW L. BATES
Acting Secretary of the Commission

Dated at Rockville, Maryland,
this 11th day of January 2006.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket Nos. 50-334-LT
50-346-LT
50-412-LT
50-440-LT

FIRSTENERGY NUCLEAR
OPERATING COMPANY
(Beaver Valley Power Station, Units 1
and 2; Davis-Besse Nuclear Power
Station, Unit 1; Perry Nuclear
Power Plant, Unit 1) January 31, 2006

RULES OF PRACTICE: INTERVENTION (STANDING)

To qualify for intervenor status, a petitioner must, among other things, demon-
strate standing. 10 C.F.R. § 2.309(d). As part of that demonstration, we require a
showing that the petitioner ‘‘has suffered [or will suffer] a distinct and palpable
harm that constitutes injury-in-fact within the zone of interests arguably protected
by the governing statute [and that this] injury can fairly be traced to the challenged
action’’ (here, the approval of the license transfer). See, e.g., Yankee Atomic
Electric Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6 (1996).

DEFINITIONS (‘““TRANSMISSION SERVICES”’)

““Transmission services’’ is a concept central to our determination of standing
in this proceeding; it refers to the transport of electricity on the wholesale market



to local distribution companies. By contrast, the term ‘‘distribution’’ refers
generally to the transport of electricity by local distribution companies to the
end users of the electricity (e.g., homes, shops, office buildings, factories). See
generally Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-452, 6
NRC 892, 973-74 & n.352 (1977).

DEFINITIONS (‘‘COORDINATION SERVICES”’)

““[T]he coordination services market is a market for the exchange of surplus
electric power between utilities on a nonfirm basis and the joint and coordinated
operation by utilities of their systems of generation and distribution, all with
the purpose of achieving maximum efficiency and economies in their overall
power supply operations.”” Toledo Edison Co, (Davis-Besse Nuclear Power
Station, Units 1, 2, and 3), ALAB-560, 10 NRC 265, 301 (1979) (opinion of
Mr. Sharfman). See also Midland, ALAB-452, 6 NRC at 902-03 (citations and
footnotes omitted):

““‘Coordination’” refers to the electric power utilities’ practice of interchanging power
and sharing responsibility for building new generating facilities to achieve economic
benefits unattainable by an individual utility acting alone. The practice encompasses
both ‘‘operational coordination,”” which is the unified control of generation and
transmission facilities, and the sharing of one or more of reserve, emergency,
maintenance, economy, dump, seasonal and time diversity power or energy, and

‘“‘developmental coordination,”” which includes the cooperative planning of new
facilities to allow their construction as joint ventures or on staggered time schedules.

As these definitions indicate, the vast majority of coordination services involve
the supply of power rather than its transmission.

RULES OF PRACTICE: INTERVENTION (STANDING)

A statement purporting to show a real potential for injury sufficient for standing
will be rejected if it is too vague and general. See, e.g., GPU Nuclear, Inc. (Oyster
Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 203 (2000). See also
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CLI-02-16, 55 NRC 317, 337 (2002).

RULES OF PRACTICE: MOTIONS

Our rules require that motions be filed no more than 10 days after ‘‘the
occurrence or circumstance from which the motion arises.”” 10 C.F.R. § 2.323(a).
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MEMORANDUM AND ORDER

FirstEnergy Corporation (FirstEnergy) is the parent of the owners and of the
operator of the Perry, Davis-Besse, and Beaver Valley nuclear facilities and is
currently engaged in a corporate reorganization of its electric generation assets.
To facilitate that reorganization, FirstEnergy’s subsidiary FirstEnergy Nuclear
Operating Company (FENOC) has filed two license transfer applications on
behalf of another of FirstEnergy’s subsidiaries — FirstEnergy Nuclear Generation
Corporation (FENGenCo) — as well as the facilities’ five current ‘‘operating
companies’’ (also owned by FirstEnergy), viz., Ohio Edison Company (Ohio
Edison), Pennsylvania Power Company (Penn Power), Toledo Edison Company
(Toledo Edison), Cleveland Electric Illuminating Company (Cleveland Electric),
and OES Nuclear, Inc. (OES Nuclear).! Assuming the reorganization is completed
as planned, FENGenCo will hold all of FirstEnergy’s nuclear generation assets,
with the exception of a partial leased interest in the Perry facility retained by Ohio
Edison? and partial leased interests in Beaver Valley-2 retained by Ohio Edison
and Toledo Edison.

American Municipal Power-Ohio, Inc. (AMP-Ohio) and the City of Cleveland,
Ohio (City of Cleveland) have petitioned to intervene but have not sought a
hearing.? The Petitioners do not oppose the license transfers in their entirety, but

! See Applications for Order Consenting to Transfer of Licenses and Approving Conforming License
Amendments, dated May 18 and June 1, 2005, as supplemented by letter from Gary R. Leidich,
President and Chief Nuclear Officer, FENOC, to the Commission, dated July 15, 2005. The
pleadings and applications indicate the following post-reorganization corporate interrelationship of
these companies (as well as another company relevant to this proceeding):

FirstEnergy Corp.

Toledo Ohio Cleveland FENOC American FENGenCo

Edison Edison Electric Transmission

Systems, Inc. (ATSI,

| power transmitter)

Penn OES
Power Nuclear

2FENOC[’s] Answer to Petitions To Intervene by AMP-Ohio and Cleveland, dated Sept. 15, 2005,
at8n.22, 11, 18, 22.

3 Petition for Leave To Intervene of American Municipal Power-Ohio, Inc., dated Aug. 22, 2005;
Petition for Leave To Intervene of the City of Cleveland, Ohio, dated Aug. 22, 2005. The petitions are
largely identical so, for brevity, we will generally cite to only AMP-Ohio’s petition.

11



they do request (as their primary form of relief) that we condition our approval of
those transfers ‘‘on a commitment by FirstEnergy to preserve the status quo [of
the licenses’ antitrust conditions*] by honoring the conditions through each of the
[o]perating [clompanies and [FirstEnergy’s] other subsidiaries.”’> According to
the Petitioners, they could thereby enforce those conditions against FirstEnergy
and its subsidiaries and affiliates, regardless of which (if any) of those entities
were to continue holding operating licenses and owning nuclear generation assets.

FENOC filed an Answer opposing the petitions to intervene. Neither Petitioner
filed a reply brief.” As is usual in our license transfer cases, the NRC Staff is not
a party.?

We find that the Petitioners have failed to provide sufficient support for their
claim of potential injury and that they consequently lack standing to intervene.
We therefore deny their petitions and terminate this proceeding. Because the
NRC Staff has already issued its own order approving the instant license transfers
(subject, of course, to our rulings in this adjudication),” FENOC requires no

4 ““These conditions prohibit[ | Licensees from making the sale of wholesale power or the coordina-
tion of services contingent upon agreements to allocate customers, forgo alternative power supplies,
or refrain from participating in Commission antitrust proceedings. The conditions also require[ ]
Licensees to connect their transmission lines with those of their competitors; wheel power for
competitors; open up membership in [a regional power pool named Central Area Power Coordinating
Group, or] CAPCO to competitors in the CAPCO territory; sell various types of power to competitors
on the same terms offered to CAPCO members; share power reserves with interconnected facilities
that generate their own power; and give competitors access to power generated by Licensees’ nuclear
plants.”” City of Cleveland v. NRC, 68 F.3d 1361, 1364-65 (D.C. Cir. 1995), summarizing Toledo
Edison Co. (Davis-Besse Nuclear Power Station, Units 1, 2, and 3), ALAB-560, 10 NRC 265,
296-99 (1979). See also 68 F.3d at 1368-69 (same). The original companies to whom the antitrust
conditions were directed in 1979 were Ohio Edison, Penn Power, Toledo Edison, Cleveland Electric,
and Duquesne Light Company (which transferred its interests in the subject plants well prior to this
proceeding). See Davis-Besse, ALAB-560, 10 NRC at 273. At the time, FirstEnergy, FENOC,
FENGenCo, and ATSI did not yet exist.

> AMP-Ohio’s Petition To Intervene at 3-4. See also id. at 15.

61d. at 7, 16. Alternatively, the Petitioners ask the Commission to reject the proposed license
transfers outright if the Commission cannot, for any reason, ensure that ‘‘the antitrust conditions
remain viable as to FirstEnergy and all of its subsidiaries and affiliates.”” Id. at 8.

710 C.F.R. §2.309(h)(2) (permitting reply briefs).

8See 10 C.F.R. §2.1316; GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6,
51 NRC 193, 201 (2000).

9 The Staff’s order approved conforming license amendments as proposed in the applications, under
which entities that would no longer be licensees are deleted from the licenses. We note that the Staff’s
action in this regard is not inconsistent with our decision in Kansas Gas and Electric Co. (Wolf Creek
Generating Station, Unit 1), CLI-99-19, 49 NRC 441 (1999), and in particular the suggestions therein
regarding the appropriate fate or disposition of existing antitrust license conditions during a license
transfer (see id. at 466).
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further license transfer authorization from this agency regarding the FirstEnergy
corporate family’s reorganization.

A. The Proposed License Transfers

The relevant portions of the May 18th application (as supplemented) seek
authorization to transfer Penn Power’s ownership interest in the Beaver Valley and
Perry facilities to FENGenCo, and also seek approval of conforming amendments
to those facilities’ operating licenses. The relevant portions of the June 1st
application (as supplemented) seek authorization to transfer to FENGenCo the
ownership interests of Ohio Edison, Toledo Edison, Cleveland Electric, and OES
Nuclear, Inc., in the Beaver Valley, Perry, and Davis-Besse facilities, and likewise
seeks approval of conforming amendments to those facilities’ operating licenses.

FENOC states in both of its applications that *‘[t]he existing antitrust conditions
in the licenses will continue in effect.”’!” Under the license transfer applications,
only FENGenCo, Ohio Edison, and FENOC would be bound by the Perry
operating license’s antitrust conditions; only FENGenCo and FENOC would
be bound by the antitrust conditions in the Davis-Besse operating license; and
the Beaver Valley operating licenses would continue to contain no antitrust
provisions.

FENOC requests the transfers because the State of Ohio has required FirstEn-
ergy ‘‘to establish a structural separation between the competitive generation
portion of [its] electric business and the regulated ‘‘wires’ [i.e., transmission]
portion of this business.”’!!

B. Petitions To Intervene

To qualify for intervenor status, a petitioner must, among other things, demon-
strate standing.'?> As part of that demonstration, we require a showing that the
petitioner ‘‘has suffered [or will suffer] a distinct and palpable harm that consti-
tutes injury-in-fact within the zone of interests arguably protected by the governing

10May 18th Application at 15; June Ist Application at 19.

1 June 1st Application at 8. Ohio’s requirement applies not only to the Ohio subsidiaries but also
to Penn Power, because it operates with Ohio Edison as a single system in both Pennsylvania and
Ohio. See Ohio Edison Co., 80 FERC {61,039, 61,094 (1997), 1997 WL 564505 (Federal Energy
Regulatory Commission (FERC)), reh’g denied, 81 FERC {61,109 (1997), 1997 WL 805924 (FERC),
reh’g denied, 85 FERC {61,203 (1998), 1998 WL 785782 (FERC) (‘‘Ohio Edison operates and
dispatches itself and Penn Power (jointly, Ohio Edison Companies) as a single system [which] . . .
provides retail electric service to . . . customers in . . . central and northeastern Ohio and western
Pennsylvania’’).

1210 C.F.R. §2.309(d).
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statute [and that this] injury can fairly be traced to the challenged action’’ (here,
the approval of the license transfer).'?

AMP-Ohio is an organization comprising 109 municipalities in Ohio, Penn-
sylvania, West Virginia, and Michigan — all of which own or operate utility
systems and some of which also operate electric generation and transmission
facilities.'"* AMP-Ohio claims that it and its members both purchase power from
FirstEnergy'® and use the transmission services of FirstEnergy’s wholly owned
subsidiary, American Transmission Systems, Inc. (ATSI).!® Although FirstEnergy
is only one of several companies with which AMP-Ohio and its members have
contracted for transmission services,!” AMP-Ohio asserts that ATSI delivers all
the electricity purchased by those of its members located within FirstEnergy’s
control area.'8

The City of Cleveland owns and operates Cleveland Public Power, a municipal
electric distribution system that provides retail electric service in and around
Cleveland. It claims that all the electric power it purchases is delivered over
ATSI’s transmission lines. For the same reasons as pressed by AMP-Ohio,
the City of Cleveland asserts that changes in entities governed by the antitrust
conditions could adversely affect it.!” The City of Cleveland also explains that
the antitrust conditions provide municipal utilities such as Cleveland Public
Power with significant rights regarding generation, transmission, and distribution
services, that those conditions were imposed on Cleveland Electric to remedy its
past anticompetitive conduct against the City of Cleveland, and that they continue
to protect against similar conduct by FirstEnergy’s operating companies.?

13 See, e.g., Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6
(1996).

14 AMP-Ohio’s Petition To Intervene at 4-5.

15 Because FirstEnergy is itself a holding company rather than an electric generation company, we
assume that AMP-Ohio is referring here to its power purchase agreements with some of FirstEnergy’s
subsidiary utilities.

1674, at 7. ““Transmission services’ is a concept central to our determination of standing in this
proceeding; it refers to the transport of electricity on the wholesale market to local distribution
companies. By contrast, the term ‘‘distribution’” refers generally to the transport of electricity by
local distribution companies to the end users of the electricity (e.g., homes, shops, office buildings,
factories). See generally Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-452, 6 NRC
892, 973-74 & n.352 (1977).

17 Because FirstEnergy is not a transmission company, we assume that AMP-Ohio is referring here
to ATSI, FirstEnergy’s subsidiary transmission company.

18 AMP-Ohio’s Petition To Intervene at 5. “‘[A] control area is a geographic area within which
a single entity, such as FirstEnergy, balances generation and load in real time in order to maintain
reliable operations.”” Ohio Edison Co., 105 FERC {61,372, 62,655 n.3 (2003), 2003 WL 23011904
(FERC) (citation omitted).

19 City of Cleveland’s Petition To Intervene at 4-5.

207d. at7.
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At bottom, AMP-Ohio and the City of Cleveland argue that they could suffer
injury from an inability to seek enforcement of the NRC antitrust conditions
against any or all of the operating companies if those companies were to vi-
olate any of those conditions. Both Petitioners assert that FENOC’s attempt
to transfer all antitrust compliance responsibility from the operating companies
to FENGenCo constitutes a substantial modification to the antitrust conditions’
scope and effectiveness (though not to their literal terms) by ‘significantly un-
dercut[ting] the vitality of those conditions for their beneficiaries . . . that compete
with and receive transmission service from FirstEnergy.””?!

More specifically, the Petitioners argue that the antitrust conditions provide
protection for small municipal electrical systems that both compete with FirstEn-
ergy and its operating companies for generation and transmission services and
are simultaneously dependent upon those same companies’ transmission systems
in order to transport energy to the municipals’ systems for delivery to their
customers.”> AMP-Ohio asserts that its members purchase transmission services
from FirstEnergy (among other common carriers), and that all of the power those
members purchase in FirstEnergy’s control area must ultimately be delivered by
FirstEnergy subsidiary ATSI.?* Similarly, the City of Cleveland asserts that all its
power ‘‘is delivered . . . over ATSI transmission lines pursuant to the Midwest
ISO Tariff.””

The Petitioners accuse FirstEnergy of attempting to undermine those protec-
tions sub rosa under the guise of a corporate restructuring. According to the
Petitioners, the effect of this restructuring would be that the antitrust conditions
would remain in the licenses and would apply to FENGenCo, but that FENGenCo
has no ability either to comply or to force other FirstEnergy companies to comply
with those conditions. Conversely, the conditions would no longer be enforceable
against the operating companies (i.e., Ohio Edison, Toledo Edison, Cleveland
Electric, and Penn Power) who are capable of complying, because they would no
longer be NRC licensees. Thus, the Petitioners reason, the antitrust conditions
would be de facto unenforceable, and this unenforceability constitutes an injury
for purposes of standing. The Petitioners say that their fears in this regard are
exacerbated by FENOC’s repeated refusal, at least in this proceeding, to provide
assurances that all members of the FirstEnergy corporate family will be bound by
the NRC licenses’ antitrust conditions.?

21 AMP-Ohio’s Petition To Intervene at 7. See also City of Cleveland’s Petition To Intervene at 7
(incorporating AMP-Ohio’s arguments by reference).

22 AMP-Ohio’s Petition To Intervene at 8-9.

BId ats.

24 City of Cleveland’s Petition To Intervene at 5.

25 AMP-Ohio’s Petition To Intervene at 9-12.
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C. Analysis

We cannot accept the Petitioners’ characterization of the license transfers as
precluding enforcement action against all FirstEnergy affiliates (each of whom
is capable of complying with only certain provisions of the antitrust conditions,
depending on the nature of the affiliate’s business). As already noted, Ohio Edison
will retain a partial interest in the Perry facility and will therefore remain subject
to the antitrust conditions in that license. Also, FENGenCo would be subject
to those same conditions and, as a generation entity, would be able to address
requirements in the conditions concerning the sale or exchange of wholesale
power, and the sale of maintenance power, emergency power, economy energy,
and coordination services.?’

Nor do we accept the Petitioners’ *‘potential injury’’ argument. Each Petitioner
claims that the unenforceability of the antitrust conditions will adversely affect
its ‘‘important rights relating to generation, transmission, and distribution’” ser-
vices.?® Yet neither Petitioner explains how its distribution and generation rights
would be adversely affected. As close as either Petitioner comes is AMP-Ohio’s
highly general comment that it and its members ‘‘compete with FirstEnergy and
the Operating Companies for generation . . . services’’?* — a statement too vague
and general to show a real potential for injury sufficient for standing.>°

261 jcense Conditions (1), (5), (6), (7), (10), and (11) for both Perry and Davis-Besse.
2T License Conditions (1) and (11) for both Perry and Davis-Besse. *‘[T]he coordination services
market is a market for the exchange of surplus electric power between utilities on a nonfirm basis
and the joint and coordinated operation by utilities of their systems of generation and distribution,
all with the purpose of achieving maximum efficiency and economies in their overall power supply
operations.”” Davis-Besse, ALAB-560, 10 NRC at 301 (opinion of Mr. Sharfman). See also Midland,
ALAB-452, 6 NRC at 902-03 (citations and footnotes omitted):
“‘Coordination’” refers to the electric power utilities’ practice of interchanging power and
sharing responsibility for building new generating facilities to achieve economic benefits
unattainable by an individual utility acting alone. The practice encompasses both ‘‘operational
coordination,”” which is the unified control of generation and transmission facilities, and the
sharing of one or more of reserve, emergency, maintenance, economy, dump, seasonal and time
diversity power or energy, and ‘‘developmental coordination,”” which includes the cooperative
planning of new facilities to allow their construction as joint ventures or on staggered time
schedules.
As these definitions indicate, the vast majority of coordination services involve the supply of power
rather than its transmission. In any event, coordination services for transmission are now handled by
independent regional transmission organizations called ISOs rather than via the coordination services
provisions of the 1979 antitrust conditions.
28 AMP-Ohio’s Petition To Intervene at 7; City of Cleveland’s Petition To Intervene at 7.
29 AMP-Ohio’s Petition To Intervene at 9.
30 8ee, e. g., Oyster Creek, CLI-00-6, 51 NRC at 203. See also Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), CLI-02-16, 55 NRC 317, 337 (2002) (criticizing
intervenor for filing a “‘cursory’” argument on standing).
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Therefore, the only remaining potential source of injury we need to consider
is the transmission rights. Indeed, this is the Petitioners’ only claim of injury that
even approaches the required level of specificity:

[A]ll of the power purchased by or for members in the FirstEnergy control area must
ultimately be delivered by . .. ATSI. . .. Therefore, the antitrust conditions have the
potential to affect AMP-Ohio and its members.?!

[AMP-Ohio’s members] compete with FirstEnergy and the Operating Companies
for generation and transmission services and are, at the same time, dependent upon
access to the First Energy transmission system for the transmission of energy to
their systems for delivery to their customers.>

But even as to their transmission rights, the Petitioners fail to demonstrate how
the license transfers would have any bearing on the Petitioners’ current ability
to seek enforcement action regarding transmission under the existing antitrust
license conditions. The current Licensees transferred their transmission facilities
to ATSI (FirstEnergy’s subsidiary transmission company) years ago, before the
applications here were filed. Thus, long before the current restructuring and the
resulting license transfers, the operating companies had no capability to fulfill the
conditions’ wheeling provisions. The license transfers at issue here would not
change this fact. Furthermore, on October 1, 2003, ATSI turned over functional
control of its transmission facilities to Midwest ISO,*? and this latter organization’s
FERC-approved ‘‘Open Access Transmission Tariff’’ guarantees the petitioners
nondiscriminatory open access to transmission facilities, interconnections and
energy markets.* FENOC in its Answer directs our attention to these facts

31 AMP-Ohio’s Petition To Intervene at 5.

321d. at9.

3 See, e.g., Midwest Independent Transmission System Operator, Inc., 113 FERC 61,096 (2005),
2005 WL 2775657 at *1, *3 n.7 (FERC).

3*FENOC’s Answer at 21. See generally Midwest Independent Transmission System Operator, Inc.,
111 FERC {63,028 (2005), 2005 WL 1031398 (FERC) (ALJ order referring uncontested settlement
to the Commission); Troy Energy, LLC, 107 FERC {63,018, at 65,090 (2004), 2004 WL 868596
(FERC) (ALJ order referring uncontested settlement to the Commission), settlement approved, 107
FERC 61,226 (2004), 2004 WL 1201421 (FERC). The FERC’s open access scheme derives from its
transmission-deregulation rulemaking that was affirmed by the United States Court of Appeals for the
District of Columbia Circuit and, ultimately, the United States Supreme Court. See FERC Order No.
888, ‘‘Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting
Utilities,”” 61 Fed. Reg. 21,540 (May 10, 1996), FERC Stats. & Regs., Regulations Preambles (January
1991-June 1996) 431,036 (1996), 1996 WL 239663 (F.R.), order on reh’g, Order No. 888-A, 62 Fed.
Reg. 12,274 (Mar. 14, 1997), FERC Stats. & Regs., Regulations Preambles (July 1996-December
2000) 31,048 (1997), 1997 WL 111594 (F.R.), order on reh’g, Order No. 888-B, 81 FERC {61,248

(Continued)
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regarding the role of the ISO,? and the Petitioners’ failure to submit a reply brief
has left them unchallenged.

In sum, we find no risk of injury to the Petitioners traceable to the approval
of these two license transfers. Absent injury, we find that the Petitioners lack
standing. And as they lack standing, we deny their petitions to intervene and
terminate this adjudicatory proceeding.

IT IS SO ORDERED.3¢

For the Commission

ANDREW L. BATES for
ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 31st day of January 2006.

(1997), 1997 WL 833250 (FERC), order on reh’g, Order No. 888-C, 82 FERC {61,046 (1998),
1998 WL 18148 (FERC), aff’d in relevant part, Transmission Access Policy Study Group. v. Federal
Energy Regulatory Commission, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom. New York v. FERC,
535 U.S. 1 (2002).

3SFENOC’s Answer at 21.

36 petitioners recently filed a ‘‘Request for Clarification’” regarding the NRC Staff’s already-issued
approval of the license transfer. The Staff issued its approval order on November 15, 2005, and
revised it on December 16, 2005. But Petitioners did not file their ‘‘Request for Clarification’’ until
January 9, 2006 — nearly 9 weeks after the initial order’s issuance and more than 3 weeks after the
revised order’s issuance. The ‘‘Request’”” — which we treat as a motion — is inexcusably late. Our
rules require that motions be filed no more than 10 days after ‘‘the occurrence or circumstance from
which the motion arises.”” 10 C.F.R. § 2.323(a). Petitioners show no good cause for waiting so long
to file their ‘‘Request.”’ In any event, the ‘‘Request’ raises the same arguments as the petition to
intervene, and we therefore see in it no reason to alter the views we express in today’s decision.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko!
Peter B. Lyons

In the Matter of Docket No. 72-22-ISFSI

PRIVATE FUEL STORAGE, L.L.C.
(Independent Spent Fuel Storage
Installation) January 31, 2006

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

Commission jurisdiction to reopen a proceeding continues until a license is
actually issued. Until then, ‘‘there remains in existence an operating license ‘pro-
ceeding’ *’ that can be ‘‘reopened.”” See Texas Utilities Electric Co. (Comanche
Peak Steam Electric Station, Units 1 and 2), CLI-92-1, 35 NRC 1, 6 n.5 (1992).
The possibility of reopening an adjudicatory record terminates when the license
is issued. Until that point in time, the Commission still has authority to add
license conditions or to supplement an environmental impact statement (ELS) if
Intervenors or the NRC Staff uncover significant, previously unconsidered, and
newly arising safety concerns or environmental effects.

NEPA: FEDERAL ACTION

For NEPA purposes, the ‘‘major federal action’’ triggering the Environmental
Impact Statement (EIS) is issuing the license, not adjudicating the license.

! Because this decision necessarily discusses matters relating to the Yucca Mountain High-Level
Waste Repository, Commissioner Jaczko has recused himself from participation.
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RULES OF PRACTICE: REOPENING OF PROCEEDINGS

When the record of a proceeding has long been closed, the burden on a party
seeking to reopen the record is significant. The Commission need not reopen
adjudicatory proceedings simply on a claim of new evidence. Of necessity there
will be a gap in time between the closing of the record and the rendering of a
decision. The hearing process would never end if the parties could demand the
record be reopened any time new or additional evidence is found. See Vermont
Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435
U.S. 519, 554-55 (1978) (internal quotation omitted). See also Northern Lines
Merger Cases, 396 U.S. 491, 521 (1970).

NEPA: ENVIRONMENTAL IMPACT STATEMENT (NEED TO
SUPPLEMENT)

A supplemental EIS is needed where new information ‘‘raises new concerns
of sufficient gravity such that another, formal in-depth look at the environmental
consequences of the proposed action is necessary.”” Wisconsin v. Weinberger,
745 F.2d 412, 418 (7th Cir. 1984). See Marsh v. Oregon Natural Resources
Council, 490 U.S. 360, 374 (1989). The new information must raise significant
environmental impacts that may affect the overall view of the project’s impacts.
National Committee for the New River, Inc. v. Federal Energy Regulatory
Commission, 373 F.3d 1323, 1330 (D.C. Cir. 2004).

NEPA: ENVIRONMENTAL IMPACT STATEMENT (NEED TO
SUPPLEMENT)

The Environmental Impact Statement may need to be supplemented when new
evidence shows there may be environmental impacts that were not analyzed in
the initial EIS. A supplemental EIS is not necessarily required when the new
information is mere additional evidence supporting the likelihood of an uncertain
environmental impact that was considered in the EIS.

NEPA: ENVIRONMENTAL IMPACT STATEMENT (NEED TO
SUPPLEMENT)

New evidence that potentially alters the financial cost-benefit analysis, but
which does not show a significant impact on the physical environment, does
not warrant supplementing the EIS. While economic benefits are properly con-
sidered in an EIS, NEPA does not transform financial costs and benefits into
environmental costs and benefits.
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MEMORANDUM AND ORDER

In September 2005, we issued what we anticipated to be the final adjudicatory
decision in this protracted, 8-year proceeding.? Finding ‘‘reasonable assurance’’
that Private Fuel Storage, L.L.C.’s (PFS) proposed spent fuel storage facility
could be ‘‘constructed and operated safely,”” we authorized the NRC Staff to
issue PFS a license to construct and operate its facility.> For reasons unrelated to
the adjudication, the PFS license has not yet issued.

On November 3, 2005, the State of Utah (‘‘Utah’”) filed a motion asking
us to reopen the adjudicatory record to litigate its proposed Contention Utah
UU (Ramifications of DOE’s Refusal To Accept Fuel in Welded Canisters from
the PES Site). Utah also asked us to prohibit PFS from accepting spent fuel
at its temporary storage site until it obtains the Department of Energy’s (DOE)
agreement that the proposed permanent waste repository at Yucca Mountain will
accept fuel stored in the canisters PFS plans to use. Because the new information
Utah submits does not raise a significant environmental or safety issue, we deny
the motion to reopen.

I. BACKGROUND

Last year we upheld a Licensing Board decision refusing to reopen the record
to litigate an earlier version of Contention Utah UU.* We agreed with the Board
that Contention UU lacked adequate factual support. Utah’s recent motion seeks
to revive Contention UU and argues that ‘‘new information’’ supports its claim
that DOE will not accept PFS fuel at the proposed Yucca Mountain repository.
The new information is a DOE announcement that it is developing a proposal to
use a standard, multipurpose canister design. The multipurpose canister would
be loaded at reactor sites and used for transportation and eventual disposal. If
ultimately pursued, the new plan would potentially reduce or eliminate the need
for DOE to repackage spent fuel at Yucca Mountain, simplifying the process
there (and, potentially, the Yucca Mountain licensing proceeding).’ This potential
alternative strategy could modify DOE’s previous plan to accept high-level waste

2 CLI-05-19, 62 NRC 403 (2005).

31d. at 424.

4CLI-05-12, 61 NRC 345 (2005).

5 See DOE, ““Yucca Mountain — Program Redirection Fact Sheet’” (Oct. 25, 2005) (attached as
State of Utah’s Motion To Reopen the Record and To Amend Utah Contention Utah UU (Nov. 3,
2005), Exh. 6).
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in a variety of packages at the proposed Yucca Mountain facility, and to transfer
the waste to a permanent disposal container at that site.°

Utah first raised its concern about storage package incompatibility in 1997,
when it filed its original contentions.” Proposed Contention Utah D claimed that
PFS’s facility was not ‘ ‘designed for decommissioning’’ because of the ‘ ‘potential
incompatibility between the design of PFS storage canisters and the DOE’s
acceptance criteria for the packaging of spent fuel in a high level nuclear waste
repository.”’® The Board rejected the proposed contention as an impermissible
challenge to Commission regulations.’

In November of 2004, after the adjudicatory record had closed, Utah raised its
concern again, this time in the form of a new (albeit late-filed) NEPA contention,
proposed Contention Utah UU, concerning the effect that DOE’s refusal to accept
prepackaged waste would have on the proposed PFS facility. The contention
was based on informal remarks by a DOE official indicating that DOE was
contemplating changing its design for the proposed Yucca Mountain facility.

The Board ruled that the evidence that DOE intended to change its previous
plan was too thin to warrant reopening the record.!® Pointing to longstanding NRC
regulations and precedent establishing a high threshold for reopening a closed
record, the Board held that Utah’s new evidence was not so significant that it
likely would change the outcome of the proceeding.!! The Commission affirmed,
agreeing with the Board that Utah had not met the agency’s *‘strict’’ reopening
burden because the evidence that DOE had changed its longstanding position that
it would accept PFS-type stored fuel at Yucca Mountain was not ‘‘sufficient.’’!2

In its latest motion to reopen, Utah relies on what it believes is new and
additional evidence that DOE is reconsidering its plan with respect to waste
acceptance at Yucca Mountain. Utah points out that PFS’s environmental report
and the NRC Staff’s subsequent environmental impact statement envisioned that
fuel stored at PFS ultimately could be shipped directly to Yucca Mountain without

6 See CLI-05-12, 61 NRC at 352-53.

7 See State of Utah’s Contentions on the Construction and Operating License Application by Private
Fuel Storage, LLC for an Independent Spent Fuel Storage Facility, Nov. 23, 1997, at 22-26.

81d. at 23.

9LBP—98—7, 47 NRC 142, 186-87, reconsideration granted in part and denied in part on other
grounds, LBP-98-10, 47 NRC 288, aff’d on other grounds, CLI-98-13, 48 NRC 26 (1998).

10LBP-05-5, 61 NRC 108, 111 (2005).

Id. at 117-18, 124-25. See also 10 C.F.R. §2.734(a) (2004) (now recodified, in substantially
identical form, as 10 C.F.R. § 2.326(a) (2005)).

12CLI-05-12, 61 NRC at 353-55.
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further handling by the fuel’s owners.!* But, Utah argues, if DOE will not accept
fuel in the canisters that PFS intends to use, then the fuel will have to be shipped
back to the originating reactor or to another facility capable of transferring the
fuel from one package to another.' Utah claims that the environmental impact
statement therefore has become inaccurate because it does not take into account
the environmental impact of shipping the fuel across the country an additional
time. PES and the NRC Staff oppose Utah’s motion to reopen.

II. DISCUSSION

We find that Utah’s new information would not be likely to change the outcome
of the proceeding or affect the licensing decision in a material way. Therefore,
the record will remain closed. In addition, we decline to impose additional license
conditions that may delay the PFS project unnecessarily and without significant
benefit.

A. The Commission Has Jurisdiction To Consider the Motion
To Reopen

As an initial matter, we reject PFS’s argument that the Commission lacks
jurisdiction even to consider Utah’s motion to reopen.'> PFS argues that there is
an important distinction between reopening the record in a case where the taking
of evidence has concluded, but the Commission has not issued a final adjudicatory
decision, and reopening the record where, as here, the Commission has already
rendered its final adjudicatory decision. According to PFS, this case falls in
the latter category because in CLI-05-19 — our decision on the last litigated
contention in the case (concerning aircraft crash hazards) — we determined that
the litigation had been resolved and we authorized the NRC Staff to issue PFS
its license.'¢ Utah itself seemingly considered CLI-05-19 ‘‘final’’ agency action,
as just days after filing its motion to reopen with the Commission, Utah filed
a petition for review in the United States Court of Appeals for the District of

3 See, e. g., NUREG-1714, ‘‘Final Environmental Impact Statement for the Construction and
Operation of an Independent Spent Fuel Storage Installation on the Reservation of the Skull Valley
Band of Goshute Indians and the Related Transportation Facility in Tooele County, Utah’’ (FEIS),
at 5-35, 5-38, 5-55 to -56. PFS’s customers, primarily the originating reactor owners, will retain
ownership of the spent fuel stored at the PFS facility.

14 PFS will have no facility capable of performing this operation, nor will its license allow this type
of handling.

15 See Applicant’s Response to State of Utah’s Motion To Reopen the Record and To Amend Utah
Contention Utah UU, at 5-9.

16 CLI-05-19, 62 NRC 403, 424 (2005).
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Columbia Circuit.'” What all of this means, PFS claims, is that there is no longer
any pending Commission adjudicatory proceeding to reopen. PFS argues that
Utah’s only remedy at this point is to petition the NRC to institute an enforcement
proceeding under 10 C.F.R. § 2.206.18

The NRC Staff, while opposing Utah’s motion on substantive grounds, does not
agree with PFS that the Commission lacks jurisdiction to consider the motion. As
the NRC Staff indicates,'” none of our prior cases involved *‘the precise procedural
posture’” Utah’s motion presents. But some years ago, in the Comanche Peak
licensing adjudication, the Commission rejected an argument similar to PFS’s
that the Commission lost jurisdiction to reopen the record after the litigation
ended (through a settlement agreement) but before issuance of a license.? In
Comanche Peak, the Commission held expressly that until a license actually is
issued, ‘‘there remains in existence an operating license ‘proceeding’ *’ that can
be ‘‘reopened.’’?!

Comanche Peak defeats PFS’s jurisdictional argument. Here, as in Comanche
Peak, no license has yet issued. License issuance is the crucial point marking
the end of any possibility of reopening an adjudicatory record. Until then, the
Commission still has authority to add conditions to a license or to supplement an
environmental impact statement if intervenors (or the NRC Staff itself) uncover
significant, previously unconsidered, and newly arising safety or environmental
impacts. Here, Utah argues that new information about DOE’s Yucca Mountain
plans requires us to restart adjudicatory hearings on the adequacy of the EIS. We
have authority to consider Utah’s claim. For NEPA purposes, the ‘‘major federal
action’’ triggering the EIS is issuing the license, not adjudicating the license. Until
a license issues, we must entertain motions to reopen the adjudicatory record,
albeit under the strict standards of our reopening regulations.?? In short, we have
jurisdiction to consider Utah’s motion to reopen, and we now proceed to consider
its substance.

17No. 05-1420 (D.C. Cir.). All parties joined in a motion with the court of appeals to hold Utah’s
petition for review, as well as a petition for review (No. 05-1419) filed by Ohngo Gaudadeh Devia, in
abeyance to await our decision on Utah’s motion to reopen.

18 Because we find that we have jurisdiction over Utah’s motion, we need not reach the issue of the
appropriateness of a section 2.206 petition as a remedy in this matter.

19 §ee NRC Staff’s Response to “‘State of Utah’s Motion To Reopen the Record and To Amend
Contention Utah UU,’” at 6-