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PREFACE

This is the sixty-third volume of issuances (1-853) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative
Law Judges, and Office Directors. It covers the period from January 1, 2006, to
June 30, 2006.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with
respect to those applications. Boards are drawn from the Atomic Safety and
Licensing Board Panel, comprised of lawyers, nuclear physicists and engineers,
environmentalists, chemists, and economists. The Atomic Energy Commission
(AEC) first established Licensing Boards in 1962 and the Panel in 1967.

Between 1969 and 1990, the AEC authorized Atomic Safety and Licensing
Appeal Boards to exercise the authority and perform the review functions which
would otherwise have been exercised and performed by the Commission in
facility licensing proceedings. In 1972, that Commission created an Appeal
Panel, from which were drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing
Boards were transferred from the AEC to the Nuclear Regulatory Commission
by the Energy Reorganization Act of 1974. Appeal Boards represented the final
level in the administrative adjudicatory process to which parties could appeal.
Parties, however, were permitted to seek discretionary Commission review of
certain board rulings. The Commission also could decide to review, on its own
motion, various decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic
Safety and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,
1991. Since then, the Commission itself reviews Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).

The Commission also has Administrative Law Judges appointed pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the
monthly softbounds and any corrections submitted by the NRC legal staff to the
printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission—CLI, Atomic Safety and
Licensing Boards-LBP, Administrative Law Judges—ALJ, Directors'
Decisions—DD, and Decisions on Petitions for Rulemaking—DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 63 NRC 1 (2006) CLI-06-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket No. 40-8968-ML

HYDRO RESOURCES, INC.
(P.O. Box 777, Crownpoint,
New Mexico 87313) January 11, 2006

In Phase II of this materials license proceeding, the Commission denies review
of an Atomic Safety and Licensing Board decision on groundwater protection,
groundwater restoration, and surety estimates.

RULES OF PRACTICE: APPELLATE REVIEW

Where a Presiding Officer has reviewed an extensive record in detail, with
the assistance of a technical advisor, the Commission is generally disinclined to
upset his findings and conclusions, particularly on matters involving fact-specific
issues or where the affidavits or submissions of experts must be weighed.

RULES OF PRACTICE: HEARING RIGHTS

Post-hearing resolution of licensing issues must not be employed to obviate the
basic findings prerequisite to a license, including a reasonable assurance that the
facility can be operated without endangering the health and safety of the public.



RULES OF PRACTICE: HEARING RIGHTS

Verification by the NRC Staff that a licensee complies with preapproved
design or testing criteria is a highly technical inquiry not particularly suitable for
hearing.

MEMORANDUM AND ORDER

In this decision, we consider a petition for review filed jointly by Intervenors
Eastern Navajo Diné Against Uranium Mining (ENDAUM), Southwest Research
and Information Center (SRIC), Grace Sam, and Marilyn Morris. The Intervenors
seek review of LBP-05-17,' the Presiding Officer’s Partial Initial Decision, in
Phase II of this proceeding, on groundwater protection, groundwater restoration,
and surety estimates. Licensee Hydro Resources, Inc. (HRI) and the NRC Staff
oppose the petition for review. After careful consideration of the Intervenors’
petition, the responses, the Presiding Officer’s decision, and cited portions of the
record, we deny review of LBP-05-17.

The Presiding Officer’s detailed decision in LBP-05-17 rests upon his anal-
ysis of extensive fact-specific arguments presented by the parties’ technical
experts. As we have said earlier in this proceeding, where a ‘‘Presiding Officer
has reviewed [an] extensive record in detail, with the assistance of a techni-
cal advisor, the Commission is generally disinclined to upset his findings and
conclusions, particularly on matters involving fact-specific issues or where the
affidavits or submissions of experts must be weighed.”’* While we certainly
have discretion to undertake a de novo factual review, we ‘‘generally do not
exercise that authority where a Licensing Board has issued a plausible decision
that rests on carefully rendered findings of fact.”’* We carefully have considered
the Intervenors’ challenges to LBP-05-17. We find, however, that the Intervenors

62 NRC 77 (2005).

2The Hydro Resources, Inc. (HRI) license authorizes HRI to conduct in situ leach (ISL) uranium
mining at four sites in McKinley County, New Mexico: Church Rock Section 8, Church Rock Section
17, Unit 1, and Crownpoint. Phase I of the proceeding focused on Section 8. Phase II involves
Intervenor challenges to HRI's license relating to mining in the Church Rock Section 17, Unit 1, and
Crownpoint sites.

3 CLI-00-12, 52 NRC 1, 3 (2000), citing CLI-99-22, 50 NRC 3, 6 (1999); see also Louisiana Energy
Services, L.P. (National Enrichment Facility), CLI-05-28, 62 NRC 721, 723 (2005).

4 See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-03-8, 58 NRC
11, 25-26 (2003).



have not identified any ‘‘clearly erroneous’’ factual finding or significant legal
error, or any other reason warranting plenary review.’

I. HEARING RIGHTS

The Intervenors argue that the Presiding Officer erred when he approved four
license conditions that will allow particular determinations to be made post-
licensing. These license conditions require HRI, prior to injecting lixiviant into
a well field, to (1) establish the baseline groundwater quality (the average well-
field concentration existing prior to mining operations) for specified groundwater
quality parameters (LC 10.21);¢ (2) establish the upper control limits for three
specified groundwater quality parameters (LC 10.22);” (3) conduct groundwater
pump tests to assure that aquitards® provide adequate containment layers for
the Westwater Canyon Aquifer at Section 17, Unit 1, and Crownpoint (LC
10.23);° and (4) test for fractures that could serve as conduits for groundwater
contamination (LC 10.31).

5See 10 C.F.R. §2.786(b)(4) (2004). The NRC has amended its adjudicatory procedural rules in
10 C.F.R. Part 2. See Final Rule: ‘‘Changes to Adjudicatory Process,”” 69 Fed. Reg. 2182 (Jan. 14,
2004). For cases such as this one, docketed prior to February 13, 2004, the previous procedural rules,
including the former 10 C.F.R. § 2.786, continue to apply. A substantially equivalent new rule now
appears in 10 C.F.R. § 2.341(b)(4) (2005).

6The primary groundwater restoration goal is to return all groundwater quality parameters to the
baseline level. If the baseline levels cannot be achieved, the secondary restoration goal is to return
the groundwater quality to the maximum concentration levels as specified in the Environmental
Protection Agency’s secondary and primary drinking water regulations or, for certain parameters, to
New Mexico standards. See LBP-05-17, 62 NRC at 89 (referencing LC 10.21).

"During mining operations, HRI will need to monitor three groundwater parameters (chloride,
bicarbonate, and electrical conductivity) at a ring of monitor wells at prescribed locations outside
the mine field, to ensure that the parameter concentrations remain below established upper control
limits. Upper control limits are derived from groundwater baseline quality by taking the established
groundwater baseline mean for a parameter (after outliers have been eliminated), and then adding five
standard deviations. See LBP-05-17, 62 NRC at 93 n.8; LC 10.22.

8 An aquitard is a geologic unit exhibiting characteristics that generally retard the flow of groundwater
(e.g., shales, clay, etc.).

9 Groundwater pump tests involve pumping a well in an aquifer and then monitoring water levels in
observation wells located within the aquifer and in overlying and underlying water-bearing units. See
HRI Consolidated Operations Plan §§ 8.5, 8.5.1, 8.5.2. If the groundwater levels in the overlying and
underlying water-bearing units do not change during the pump tests, the water-bearing units are likely
separated from the aquifer by confining layers (i.e., aquitards, or geologic formations that retard the
flow of groundwater).



The Intervenors argue that these license conditions violate their statutory rights,
under the Atomic Energy Act, to a hearing on issues material to licensing.'® More
specifically, they claim that these license conditions ‘‘leave room for the exercise
of judgment or discretion by HRI in establishing baseline groundwater quality,
UCLs [upper control limits], and whether the Westwater [aquifer] is vertically
confined and free of fractures.”’!' They claim a right to an adjudicatory hearing
on future determinations that may be made under these license conditions.

The Intervenors are correct that ‘‘[p]ost-hearing resolution [of licensing issues]
must not be [employed] to obviate the basic findings prerequisite to a license,
including a reasonable assurance that the facility can be operated without en-
dangering the health and safety of the public.”’'? But here the basic findings on
groundwater protection necessary for a licensing decision have been made. The
Presiding Officer in LBP-05-17 found reasonable assurance that groundwater
at the Section 17, Unit 1, and Crownpoint sites will be adequately protected.
He reviewed extensive data submitted by HRI and the NRC Staff, including
preliminary pump test data, and data from HRI’s exploration drill holes and
geophysical logs, as well as Intervenor arguments challenging those data. Based
upon information in the record, he concluded that the Westwater Aquifer is
confined at the Section 17, Unit 1, and Crownpoint sites, and that drinking water
supplies will be adequately protected.!® Prior to injecting lixiviant at a mine site,
HRI must conduct pump testing to ‘‘confirm’’ that the Westwater Aquifer indeed
is contained at the mining sites.'* These tests are ‘‘part of a multifaceted and
ongoing [regulatory] process,”’ for assuring groundwater protection.!

The Intervenors argue that the license conditions at issue permit excessive
licensee discretion, which could lead, for example, to artificially inflated ground-
water quality baselines or improperly conducted pump tests. But we find no clear
error in the Presiding Officer’s conclusions that the challenged license condi-
tions, together with their procedural protocols, outlined in HRI’s Consolidated
Operations Plan (COP), ‘‘provide a highly detailed, prescriptive methodology
for establishing groundwater baselines and UCLs [upper control limits],”” and

10 Atomic Energy Act § 189, 42 U.S.C. §2239. See generally Union of Concerned Scientists v.
Nuclear Regulatory Commission, 735 F.2d 1437 (D.C. Cir. 1984), cert. denied, 469 U.S. 1132 (1985).

"ntervenors’ Petition for Review of LBP-05-17 (Aug. 9, 2005) at 5.

12 See Intervenors’ Petition at 3 (citing Consolidated Edison Co. of New York (Indian Point, Unit 2),
CLI-74-23, 7 AEC 947, 951-52 (1974)).

13 See, e.g., 62 NRC at 121 (‘‘contrary to the Intervenors’ assertion, the likelihood of vertical
excursions of lixiviant . . . at Section 17 is remote’’); see also id. at 123 (‘‘adequate record evidence
supports the conclusion that the Westwater Aquifer is vertically confined at Unit 1°”); id. at 124 (‘*HRI
has demonstrated that drinking water supplies will be adequately protected from mining contaminants
at Crownpoint™”).

4 See id. at 121, 124; see also generally id. at 106-09, 115-25.

15 See id. at 100; see also id. at 101-02.



likewise a ‘‘highly detailed and prescriptive methodology for establishing the
hydrological properties of the mine sites.”’!® As the Presiding Officer stressed,
“‘the Intervenors have had a full opportunity — both here and in the prior Section
8 proceeding — to identify flaws, omissions, or irregularities in these procedures
[in the license conditions and COP]’’ that could erroneously affect groundwater
baselines, upper control limits, or the pump or fracture testing, such that public
health or safety could be affected.!” The Presiding Officer rejected the Intervenors’
arguments on the adequacy of the procedures. We find no reason to revisit his
conclusion that ‘‘the methodology for making these determinations [under the
license conditions] is sufficiently detailed and prescriptive so that, assuming HRI
complies with that methodology,”” there is ‘* ‘reasonable assurance’ that these
determinations will not endanger public health and safety.”’!3

Given the prescriptive nature of the license conditions and their applicable
procedures or methodologies, and the hearing opportunity accorded to the Inter-
venors to challenge the adequacy of those procedures, we find reasonable the
Presiding Officer’s conclusion that the Intervenors’ hearing rights are not violated
by these license conditions. Further, as the Presiding Officer stated, *‘verification
by the NRC Staff that a licensee complies with preapproved design or testing
criteria ‘is a highly technical inquiry not particularly suitable for hearing.” >’
We note, additionally, that the HRI license is a performance-based license, and
that in this proceeding the Intervenors also have had the opportunity to litigate
— and did litigate — whether the performance-based licensing complies with the
Atomic Energy Act and National Environmental Policy Act (NEPA), and whether
it accords undue discretion to the Licensee.?

The Intervenors fear that HRI might not ‘‘adhere[] to the methodology in
its license or the COP [Consolidated Operations Plan].”’?! But as the Presiding
Officer found, ‘‘[t]his argument, if accepted, would . . . transmogrify license
proceedings into open-ended enforcement actions: that is, licensing boards would
be required to keep license proceedings open for the entire life of the license so
intervenors would have a continuing, unrestricted opportunity to raise charges of
noncompliance.”’?? In LBP-05-17, the Presiding Officer described how compli-
ance with the license conditions will be subject to the NRC’s continuing regulatory

161d. at 93, 99.

17 See id. at 93-94, 99.

18 See id. at 94 n.11.

1914, at 94 n.11 (quoting Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-03-8, 58 NRC 11, 20 & n.25 (2003)).

20 See CLI-99-22, 50 NRC 3, 15-18 (1999).

2! Intervenors’ Petition at 6.

2262 NRC at 94.



oversight and authority.?® If the Intervenors have any cause to believe that HRI
is not adequately following the outlined procedures, they can petition the NRC
Staff for appropriate enforcement action.?*

Waiting until after licensing (although before mining operations begin) to
establish definitively the groundwater quality baselines and upper control limits
is, as the Presiding Officer stated, ‘‘consistent with industry practice and NRC
methodology,”” given the sequential development of in situ leach well fields.?
The site-specific data to confirm proper baseline quality values, and confirm
whether existing rock units provide adequate confinement cannot be collected
until an in situ leach well field has been installed, a point described by the NRC
Staff’s expert.2

The Intervenors have had the opportunity to challenge the adequacy of the
groundwater-related information submitted by HRI and the NRC Staff, as well as
the methodology of procedures that will be used during the operational stages of
mining to assure that groundwater quality remains protected. We find reasonable
the Board’s conclusion that the Intervenors’ hearing rights have not been violated.

II. COMPLAINTS OF OVERLOOKED OR “IGNORED”’ EVIDENCE

The Intervenors’ petition for review also argues that the Presiding Officer
ignored factual evidence that they presented. They first argue that the Presiding
Officer improperly ‘‘applied decisions from the previous litigation on Section 8 to
very different factual evidence regarding Section 17, Unit 1, and Crownpoint.”’?’

The Presiding Officer did find that earlier decisions in this proceeding (re-
garding Section 8) already had considered and rejected several of the arguments
on aquifer hydrogeology and geochemistry that the Intervenors repeated in their
groundwater presentation for Section 17, Unit 1, and Crownpoint. He found that
the Intervenors had not ‘‘distinguish[ed] their current challenges from those that
were previously rejected by the Commission.”’?® The Presiding Officer noted, for
example, that the ‘‘hydrogeology of the Westwater Aquifer [was] extensively
litigated’” in the Section 8 phase of the proceeding, that the Intervenors raised
many of the same arguments about the aquifer previously argued, that Section

23 See, e.g., id. at 95, 99.

245ee 10 C.F.R. §2.206.

25 See 62 NRC at 94 n.11.

2 See, e. g., Affidavit of William von Till (April 29, 2005) at 7 (referencing NUREG-1569,
‘‘Standard Review Plan for /n Situ Leach Uranium Extraction License Applications’” (June 2003) at
5-43 (pump tests are done ‘‘[o]nce a well field is installed,”” and ‘‘[s]uch testing will serve to confirm
the performance of the monitoring system and will verify the site conceptual model’’)).

2T Intervenors’ Petition at 6.

28 See 62 NRC at 87.



17 was located adjacent to Section 8, and that the Intervenors failed to provide
‘‘any persuasive reason’’ for why several conclusions made in regard to Section
8 would not also apply to Section 17.%

The Intervenors argue that the Presiding Officer ignored site-specific evidence
that they presented on geological differences at Section 17. They similarly argue
that the Presiding Officer ignored their site-specific evidence on the geochemical
environment at Section 17 and Crownpoint. We have examined the technical
site-specific arguments alleged by the Intervenors to have been ignored by the
Presiding Officer. We find, however, no reason to revisit his conclusions on
the relevance of the earlier Section 8 conclusions to the other three mining sites.
Moreover, the Presiding Officer made clear that ‘‘in any event,”” even without
considering and applying the earlier Section 8 conclusions, he was unpersuaded
by the Intervenors’ groundwater arguments.>

The Intervenors further argue that ‘‘where the Presiding Officer considered
Intervenors’ evidence and made factual determinations about their contentions,
the Presiding Officer ignored critical evidence and arguments,’’ including ‘‘im-
portant contradictions’’ in HRI’s and the staff’s evidence.’’3' Again, we carefully
examined the Intervenors’ claims, but discern no reason to revisit the Presiding
Officer’s conclusions. For example, while the Intervenors point specifically to
pages 73 to 89 of their groundwater presentation, the Presiding Officer’s deci-
sion references those very pages, rejecting Intervenor arguments.? The Presiding
Officer clearly found unpersuasive the Intervenors’ arguments on potential con-
tamination of drinking water supplies. We find no indication that the Presiding
Officer failed to address or ‘‘ignored’’ any critical arguments presented by the
Intervenors. Nor do we find any other reason to believe his factual determinations
clearly erroneous.

¥ See id. at 116; see also id. at 118.

3 See id. at 118, 108-09.

3lIntervenors’ Petition at 8. As HRI explains, it is not necessarily contradictory or internally
inconsistent to conclude that the Westwater, ‘‘as a geologic unit, acts homogeneously, despite having
some characteristics of heterogeneity.”” See HRI Response to Intervenors’ Petition for Review of
LBP-05-17 (Aug. 24, 2005) at 9 (emphasis in original).

32 See 62 NRC at 118-25. Another section of the Intervenors’ groundwater presentation argued that
HRT’s license violates the Safe Drinking Water Act because if HRI were unable to restore groundwater
quality at the Section 17, Unit 1, and Crownpoint sites to the baseline water quality conditions for
uranium, the secondary restoration standard for uranium that was specified in the license (0.44 mg/L)
exceeded the EPA’s maximum concentration limit (MCL) for uranium, which is 0.03 mg/L. HRI and
the NRC Staff agreed that reducing the secondary restoration standard to 0.03 mg/L was appropriate,
and accordingly the Presiding Officer directed that HRI's license be revised to effect that reduction.
See id. at 92. The Presiding Officer also noted that HRI may not commence ISL mining operations
at any site until it obtains, from the appropriate regulatory authorities, an aquifer exemption for the
portion of the aquifer where HRI will be mining and an Underground Injection Control permit. See
id. at 90 (referencing LC 9.14).



III. CONCLUSION
For the reasons given in this decision, we deny the Intervenors’ petition for
review of LBP-05-17.
IT IS SO ORDERED.

For the Commission

ANDREW L. BATES
Acting Secretary of the Commission

Dated at Rockville, Maryland,
this 11th day of January 2006.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket Nos. 50-334-LT
50-346-LT
50-412-LT
50-440-LT

FIRSTENERGY NUCLEAR
OPERATING COMPANY
(Beaver Valley Power Station, Units 1
and 2; Davis-Besse Nuclear Power
Station, Unit 1; Perry Nuclear
Power Plant, Unit 1) January 31, 2006

RULES OF PRACTICE: INTERVENTION (STANDING)

To qualify for intervenor status, a petitioner must, among other things, demon-
strate standing. 10 C.F.R. § 2.309(d). As part of that demonstration, we require a
showing that the petitioner ‘‘has suffered [or will suffer] a distinct and palpable
harm that constitutes injury-in-fact within the zone of interests arguably protected
by the governing statute [and that this] injury can fairly be traced to the challenged
action’’ (here, the approval of the license transfer). See, e.g., Yankee Atomic
Electric Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6 (1996).

DEFINITIONS (‘““TRANSMISSION SERVICES”’)

““Transmission services’’ is a concept central to our determination of standing
in this proceeding; it refers to the transport of electricity on the wholesale market



to local distribution companies. By contrast, the term ‘‘distribution’’ refers
generally to the transport of electricity by local distribution companies to the
end users of the electricity (e.g., homes, shops, office buildings, factories). See
generally Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-452, 6
NRC 892, 973-74 & n.352 (1977).

DEFINITIONS (‘‘COORDINATION SERVICES”’)

““[T]he coordination services market is a market for the exchange of surplus
electric power between utilities on a nonfirm basis and the joint and coordinated
operation by utilities of their systems of generation and distribution, all with
the purpose of achieving maximum efficiency and economies in their overall
power supply operations.”” Toledo Edison Co, (Davis-Besse Nuclear Power
Station, Units 1, 2, and 3), ALAB-560, 10 NRC 265, 301 (1979) (opinion of
Mr. Sharfman). See also Midland, ALAB-452, 6 NRC at 902-03 (citations and
footnotes omitted):

““‘Coordination’” refers to the electric power utilities’ practice of interchanging power
and sharing responsibility for building new generating facilities to achieve economic
benefits unattainable by an individual utility acting alone. The practice encompasses
both ‘‘operational coordination,”” which is the unified control of generation and
transmission facilities, and the sharing of one or more of reserve, emergency,
maintenance, economy, dump, seasonal and time diversity power or energy, and

‘“‘developmental coordination,”” which includes the cooperative planning of new
facilities to allow their construction as joint ventures or on staggered time schedules.

As these definitions indicate, the vast majority of coordination services involve
the supply of power rather than its transmission.

RULES OF PRACTICE: INTERVENTION (STANDING)

A statement purporting to show a real potential for injury sufficient for standing
will be rejected if it is too vague and general. See, e.g., GPU Nuclear, Inc. (Oyster
Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 203 (2000). See also
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CLI-02-16, 55 NRC 317, 337 (2002).

RULES OF PRACTICE: MOTIONS

Our rules require that motions be filed no more than 10 days after ‘‘the
occurrence or circumstance from which the motion arises.”” 10 C.F.R. § 2.323(a).
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MEMORANDUM AND ORDER

FirstEnergy Corporation (FirstEnergy) is the parent of the owners and of the
operator of the Perry, Davis-Besse, and Beaver Valley nuclear facilities and is
currently engaged in a corporate reorganization of its electric generation assets.
To facilitate that reorganization, FirstEnergy’s subsidiary FirstEnergy Nuclear
Operating Company (FENOC) has filed two license transfer applications on
behalf of another of FirstEnergy’s subsidiaries — FirstEnergy Nuclear Generation
Corporation (FENGenCo) — as well as the facilities’ five current ‘‘operating
companies’’ (also owned by FirstEnergy), viz., Ohio Edison Company (Ohio
Edison), Pennsylvania Power Company (Penn Power), Toledo Edison Company
(Toledo Edison), Cleveland Electric Illuminating Company (Cleveland Electric),
and OES Nuclear, Inc. (OES Nuclear).! Assuming the reorganization is completed
as planned, FENGenCo will hold all of FirstEnergy’s nuclear generation assets,
with the exception of a partial leased interest in the Perry facility retained by Ohio
Edison? and partial leased interests in Beaver Valley-2 retained by Ohio Edison
and Toledo Edison.

American Municipal Power-Ohio, Inc. (AMP-Ohio) and the City of Cleveland,
Ohio (City of Cleveland) have petitioned to intervene but have not sought a
hearing.? The Petitioners do not oppose the license transfers in their entirety, but

! See Applications for Order Consenting to Transfer of Licenses and Approving Conforming License
Amendments, dated May 18 and June 1, 2005, as supplemented by letter from Gary R. Leidich,
President and Chief Nuclear Officer, FENOC, to the Commission, dated July 15, 2005. The
pleadings and applications indicate the following post-reorganization corporate interrelationship of
these companies (as well as another company relevant to this proceeding):

FirstEnergy Corp.

Toledo Ohio Cleveland FENOC American FENGenCo

Edison Edison Electric Transmission

Systems, Inc. (ATSI,

| power transmitter)

Penn OES
Power Nuclear

2FENOC[’s] Answer to Petitions To Intervene by AMP-Ohio and Cleveland, dated Sept. 15, 2005,
at8n.22, 11, 18, 22.

3 Petition for Leave To Intervene of American Municipal Power-Ohio, Inc., dated Aug. 22, 2005;
Petition for Leave To Intervene of the City of Cleveland, Ohio, dated Aug. 22, 2005. The petitions are
largely identical so, for brevity, we will generally cite to only AMP-Ohio’s petition.
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they do request (as their primary form of relief) that we condition our approval of
those transfers ‘‘on a commitment by FirstEnergy to preserve the status quo [of
the licenses’ antitrust conditions*] by honoring the conditions through each of the
[o]perating [clompanies and [FirstEnergy’s] other subsidiaries.”’> According to
the Petitioners, they could thereby enforce those conditions against FirstEnergy
and its subsidiaries and affiliates, regardless of which (if any) of those entities
were to continue holding operating licenses and owning nuclear generation assets.

FENOC filed an Answer opposing the petitions to intervene. Neither Petitioner
filed a reply brief.” As is usual in our license transfer cases, the NRC Staff is not
a party.?

We find that the Petitioners have failed to provide sufficient support for their
claim of potential injury and that they consequently lack standing to intervene.
We therefore deny their petitions and terminate this proceeding. Because the
NRC Staff has already issued its own order approving the instant license transfers
(subject, of course, to our rulings in this adjudication),” FENOC requires no

4 ““These conditions prohibit[ | Licensees from making the sale of wholesale power or the coordina-
tion of services contingent upon agreements to allocate customers, forgo alternative power supplies,
or refrain from participating in Commission antitrust proceedings. The conditions also require[ ]
Licensees to connect their transmission lines with those of their competitors; wheel power for
competitors; open up membership in [a regional power pool named Central Area Power Coordinating
Group, or] CAPCO to competitors in the CAPCO territory; sell various types of power to competitors
on the same terms offered to CAPCO members; share power reserves with interconnected facilities
that generate their own power; and give competitors access to power generated by Licensees’ nuclear
plants.”” City of Cleveland v. NRC, 68 F.3d 1361, 1364-65 (D.C. Cir. 1995), summarizing Toledo
Edison Co. (Davis-Besse Nuclear Power Station, Units 1, 2, and 3), ALAB-560, 10 NRC 265,
296-99 (1979). See also 68 F.3d at 1368-69 (same). The original companies to whom the antitrust
conditions were directed in 1979 were Ohio Edison, Penn Power, Toledo Edison, Cleveland Electric,
and Duquesne Light Company (which transferred its interests in the subject plants well prior to this
proceeding). See Davis-Besse, ALAB-560, 10 NRC at 273. At the time, FirstEnergy, FENOC,
FENGenCo, and ATSI did not yet exist.

> AMP-Ohio’s Petition To Intervene at 3-4. See also id. at 15.

61d. at 7, 16. Alternatively, the Petitioners ask the Commission to reject the proposed license
transfers outright if the Commission cannot, for any reason, ensure that ‘‘the antitrust conditions
remain viable as to FirstEnergy and all of its subsidiaries and affiliates.”” Id. at 8.

710 C.F.R. §2.309(h)(2) (permitting reply briefs).

8See 10 C.F.R. §2.1316; GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6,
51 NRC 193, 201 (2000).

9 The Staff’s order approved conforming license amendments as proposed in the applications, under
which entities that would no longer be licensees are deleted from the licenses. We note that the Staff’s
action in this regard is not inconsistent with our decision in Kansas Gas and Electric Co. (Wolf Creek
Generating Station, Unit 1), CLI-99-19, 49 NRC 441 (1999), and in particular the suggestions therein
regarding the appropriate fate or disposition of existing antitrust license conditions during a license
transfer (see id. at 466).
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further license transfer authorization from this agency regarding the FirstEnergy
corporate family’s reorganization.

A. The Proposed License Transfers

The relevant portions of the May 18th application (as supplemented) seek
authorization to transfer Penn Power’s ownership interest in the Beaver Valley and
Perry facilities to FENGenCo, and also seek approval of conforming amendments
to those facilities’ operating licenses. The relevant portions of the June 1st
application (as supplemented) seek authorization to transfer to FENGenCo the
ownership interests of Ohio Edison, Toledo Edison, Cleveland Electric, and OES
Nuclear, Inc., in the Beaver Valley, Perry, and Davis-Besse facilities, and likewise
seeks approval of conforming amendments to those facilities’ operating licenses.

FENOC states in both of its applications that *‘[t]he existing antitrust conditions
in the licenses will continue in effect.”’!” Under the license transfer applications,
only FENGenCo, Ohio Edison, and FENOC would be bound by the Perry
operating license’s antitrust conditions; only FENGenCo and FENOC would
be bound by the antitrust conditions in the Davis-Besse operating license; and
the Beaver Valley operating licenses would continue to contain no antitrust
provisions.

FENOC requests the transfers because the State of Ohio has required FirstEn-
ergy ‘‘to establish a structural separation between the competitive generation
portion of [its] electric business and the regulated ‘‘wires’ [i.e., transmission]
portion of this business.”’!!

B. Petitions To Intervene

To qualify for intervenor status, a petitioner must, among other things, demon-
strate standing.'?> As part of that demonstration, we require a showing that the
petitioner ‘‘has suffered [or will suffer] a distinct and palpable harm that consti-
tutes injury-in-fact within the zone of interests arguably protected by the governing

10May 18th Application at 15; June Ist Application at 19.

1 June 1st Application at 8. Ohio’s requirement applies not only to the Ohio subsidiaries but also
to Penn Power, because it operates with Ohio Edison as a single system in both Pennsylvania and
Ohio. See Ohio Edison Co., 80 FERC {61,039, 61,094 (1997), 1997 WL 564505 (Federal Energy
Regulatory Commission (FERC)), reh’g denied, 81 FERC {61,109 (1997), 1997 WL 805924 (FERC),
reh’g denied, 85 FERC {61,203 (1998), 1998 WL 785782 (FERC) (‘‘Ohio Edison operates and
dispatches itself and Penn Power (jointly, Ohio Edison Companies) as a single system [which] . . .
provides retail electric service to . . . customers in . . . central and northeastern Ohio and western
Pennsylvania’’).

1210 C.F.R. §2.309(d).
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statute [and that this] injury can fairly be traced to the challenged action’’ (here,
the approval of the license transfer).'?

AMP-Ohio is an organization comprising 109 municipalities in Ohio, Penn-
sylvania, West Virginia, and Michigan — all of which own or operate utility
systems and some of which also operate electric generation and transmission
facilities.'"* AMP-Ohio claims that it and its members both purchase power from
FirstEnergy'® and use the transmission services of FirstEnergy’s wholly owned
subsidiary, American Transmission Systems, Inc. (ATSI).!® Although FirstEnergy
is only one of several companies with which AMP-Ohio and its members have
contracted for transmission services,!” AMP-Ohio asserts that ATSI delivers all
the electricity purchased by those of its members located within FirstEnergy’s
control area.'8

The City of Cleveland owns and operates Cleveland Public Power, a municipal
electric distribution system that provides retail electric service in and around
Cleveland. It claims that all the electric power it purchases is delivered over
ATSI’s transmission lines. For the same reasons as pressed by AMP-Ohio,
the City of Cleveland asserts that changes in entities governed by the antitrust
conditions could adversely affect it.!” The City of Cleveland also explains that
the antitrust conditions provide municipal utilities such as Cleveland Public
Power with significant rights regarding generation, transmission, and distribution
services, that those conditions were imposed on Cleveland Electric to remedy its
past anticompetitive conduct against the City of Cleveland, and that they continue
to protect against similar conduct by FirstEnergy’s operating companies.?

13 See, e.g., Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-1, 43 NRC 1, 6
(1996).

14 AMP-Ohio’s Petition To Intervene at 4-5.

15 Because FirstEnergy is itself a holding company rather than an electric generation company, we
assume that AMP-Ohio is referring here to its power purchase agreements with some of FirstEnergy’s
subsidiary utilities.

1674, at 7. ““Transmission services’ is a concept central to our determination of standing in this
proceeding; it refers to the transport of electricity on the wholesale market to local distribution
companies. By contrast, the term ‘‘distribution’” refers generally to the transport of electricity by
local distribution companies to the end users of the electricity (e.g., homes, shops, office buildings,
factories). See generally Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-452, 6 NRC
892, 973-74 & n.352 (1977).

17 Because FirstEnergy is not a transmission company, we assume that AMP-Ohio is referring here
to ATSI, FirstEnergy’s subsidiary transmission company.

18 AMP-Ohio’s Petition To Intervene at 5. “‘[A] control area is a geographic area within which
a single entity, such as FirstEnergy, balances generation and load in real time in order to maintain
reliable operations.”” Ohio Edison Co., 105 FERC {61,372, 62,655 n.3 (2003), 2003 WL 23011904
(FERC) (citation omitted).

19 City of Cleveland’s Petition To Intervene at 4-5.

207d. at7.

14



At bottom, AMP-Ohio and the City of Cleveland argue that they could suffer
injury from an inability to seek enforcement of the NRC antitrust conditions
against any or all of the operating companies if those companies were to vi-
olate any of those conditions. Both Petitioners assert that FENOC’s attempt
to transfer all antitrust compliance responsibility from the operating companies
to FENGenCo constitutes a substantial modification to the antitrust conditions’
scope and effectiveness (though not to their literal terms) by ‘significantly un-
dercut[ting] the vitality of those conditions for their beneficiaries . . . that compete
with and receive transmission service from FirstEnergy.””?!

More specifically, the Petitioners argue that the antitrust conditions provide
protection for small municipal electrical systems that both compete with FirstEn-
ergy and its operating companies for generation and transmission services and
are simultaneously dependent upon those same companies’ transmission systems
in order to transport energy to the municipals’ systems for delivery to their
customers.”> AMP-Ohio asserts that its members purchase transmission services
from FirstEnergy (among other common carriers), and that all of the power those
members purchase in FirstEnergy’s control area must ultimately be delivered by
FirstEnergy subsidiary ATSI.?* Similarly, the City of Cleveland asserts that all its
power ‘‘is delivered . . . over ATSI transmission lines pursuant to the Midwest
ISO Tariff.””

The Petitioners accuse FirstEnergy of attempting to undermine those protec-
tions sub rosa under the guise of a corporate restructuring. According to the
Petitioners, the effect of this restructuring would be that the antitrust conditions
would remain in the licenses and would apply to FENGenCo, but that FENGenCo
has no ability either to comply or to force other FirstEnergy companies to comply
with those conditions. Conversely, the conditions would no longer be enforceable
against the operating companies (i.e., Ohio Edison, Toledo Edison, Cleveland
Electric, and Penn Power) who are capable of complying, because they would no
longer be NRC licensees. Thus, the Petitioners reason, the antitrust conditions
would be de facto unenforceable, and this unenforceability constitutes an injury
for purposes of standing. The Petitioners say that their fears in this regard are
exacerbated by FENOC’s repeated refusal, at least in this proceeding, to provide
assurances that all members of the FirstEnergy corporate family will be bound by
the NRC licenses’ antitrust conditions.?

21 AMP-Ohio’s Petition To Intervene at 7. See also City of Cleveland’s Petition To Intervene at 7
(incorporating AMP-Ohio’s arguments by reference).

22 AMP-Ohio’s Petition To Intervene at 8-9.

BId ats.

24 City of Cleveland’s Petition To Intervene at 5.

25 AMP-Ohio’s Petition To Intervene at 9-12.
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C. Analysis

We cannot accept the Petitioners’ characterization of the license transfers as
precluding enforcement action against all FirstEnergy affiliates (each of whom
is capable of complying with only certain provisions of the antitrust conditions,
depending on the nature of the affiliate’s business). As already noted, Ohio Edison
will retain a partial interest in the Perry facility and will therefore remain subject
to the antitrust conditions in that license. Also, FENGenCo would be subject
to those same conditions and, as a generation entity, would be able to address
requirements in the conditions concerning the sale or exchange of wholesale
power, and the sale of maintenance power, emergency power, economy energy,
and coordination services.?’

Nor do we accept the Petitioners’ *‘potential injury’’ argument. Each Petitioner
claims that the unenforceability of the antitrust conditions will adversely affect
its ‘‘important rights relating to generation, transmission, and distribution’” ser-
vices.?® Yet neither Petitioner explains how its distribution and generation rights
would be adversely affected. As close as either Petitioner comes is AMP-Ohio’s
highly general comment that it and its members ‘‘compete with FirstEnergy and
the Operating Companies for generation . . . services’’?* — a statement too vague
and general to show a real potential for injury sufficient for standing.>°

261 jcense Conditions (1), (5), (6), (7), (10), and (11) for both Perry and Davis-Besse.
2T License Conditions (1) and (11) for both Perry and Davis-Besse. *‘[T]he coordination services
market is a market for the exchange of surplus electric power between utilities on a nonfirm basis
and the joint and coordinated operation by utilities of their systems of generation and distribution,
all with the purpose of achieving maximum efficiency and economies in their overall power supply
operations.”” Davis-Besse, ALAB-560, 10 NRC at 301 (opinion of Mr. Sharfman). See also Midland,
ALAB-452, 6 NRC at 902-03 (citations and footnotes omitted):
“‘Coordination’” refers to the electric power utilities’ practice of interchanging power and
sharing responsibility for building new generating facilities to achieve economic benefits
unattainable by an individual utility acting alone. The practice encompasses both ‘‘operational
coordination,”” which is the unified control of generation and transmission facilities, and the
sharing of one or more of reserve, emergency, maintenance, economy, dump, seasonal and time
diversity power or energy, and ‘‘developmental coordination,”” which includes the cooperative
planning of new facilities to allow their construction as joint ventures or on staggered time
schedules.
As these definitions indicate, the vast majority of coordination services involve the supply of power
rather than its transmission. In any event, coordination services for transmission are now handled by
independent regional transmission organizations called ISOs rather than via the coordination services
provisions of the 1979 antitrust conditions.
28 AMP-Ohio’s Petition To Intervene at 7; City of Cleveland’s Petition To Intervene at 7.
29 AMP-Ohio’s Petition To Intervene at 9.
30 8ee, e. g., Oyster Creek, CLI-00-6, 51 NRC at 203. See also Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), CLI-02-16, 55 NRC 317, 337 (2002) (criticizing
intervenor for filing a “‘cursory’” argument on standing).
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Therefore, the only remaining potential source of injury we need to consider
is the transmission rights. Indeed, this is the Petitioners’ only claim of injury that
even approaches the required level of specificity:

[A]ll of the power purchased by or for members in the FirstEnergy control area must
ultimately be delivered by . .. ATSI. . .. Therefore, the antitrust conditions have the
potential to affect AMP-Ohio and its members.?!

[AMP-Ohio’s members] compete with FirstEnergy and the Operating Companies
for generation and transmission services and are, at the same time, dependent upon
access to the First Energy transmission system for the transmission of energy to
their systems for delivery to their customers.>

But even as to their transmission rights, the Petitioners fail to demonstrate how
the license transfers would have any bearing on the Petitioners’ current ability
to seek enforcement action regarding transmission under the existing antitrust
license conditions. The current Licensees transferred their transmission facilities
to ATSI (FirstEnergy’s subsidiary transmission company) years ago, before the
applications here were filed. Thus, long before the current restructuring and the
resulting license transfers, the operating companies had no capability to fulfill the
conditions’ wheeling provisions. The license transfers at issue here would not
change this fact. Furthermore, on October 1, 2003, ATSI turned over functional
control of its transmission facilities to Midwest ISO,*? and this latter organization’s
FERC-approved ‘‘Open Access Transmission Tariff’’ guarantees the petitioners
nondiscriminatory open access to transmission facilities, interconnections and
energy markets.* FENOC in its Answer directs our attention to these facts

31 AMP-Ohio’s Petition To Intervene at 5.

321d. at9.

3 See, e.g., Midwest Independent Transmission System Operator, Inc., 113 FERC 61,096 (2005),
2005 WL 2775657 at *1, *3 n.7 (FERC).

3*FENOC’s Answer at 21. See generally Midwest Independent Transmission System Operator, Inc.,
111 FERC {63,028 (2005), 2005 WL 1031398 (FERC) (ALJ order referring uncontested settlement
to the Commission); Troy Energy, LLC, 107 FERC {63,018, at 65,090 (2004), 2004 WL 868596
(FERC) (ALJ order referring uncontested settlement to the Commission), settlement approved, 107
FERC 61,226 (2004), 2004 WL 1201421 (FERC). The FERC’s open access scheme derives from its
transmission-deregulation rulemaking that was affirmed by the United States Court of Appeals for the
District of Columbia Circuit and, ultimately, the United States Supreme Court. See FERC Order No.
888, ‘‘Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting
Utilities,”” 61 Fed. Reg. 21,540 (May 10, 1996), FERC Stats. & Regs., Regulations Preambles (January
1991-June 1996) 431,036 (1996), 1996 WL 239663 (F.R.), order on reh’g, Order No. 888-A, 62 Fed.
Reg. 12,274 (Mar. 14, 1997), FERC Stats. & Regs., Regulations Preambles (July 1996-December
2000) 31,048 (1997), 1997 WL 111594 (F.R.), order on reh’g, Order No. 888-B, 81 FERC {61,248

(Continued)
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regarding the role of the ISO,? and the Petitioners’ failure to submit a reply brief
has left them unchallenged.

In sum, we find no risk of injury to the Petitioners traceable to the approval
of these two license transfers. Absent injury, we find that the Petitioners lack
standing. And as they lack standing, we deny their petitions to intervene and
terminate this adjudicatory proceeding.

IT IS SO ORDERED.3¢

For the Commission

ANDREW L. BATES for
ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 31st day of January 2006.

(1997), 1997 WL 833250 (FERC), order on reh’g, Order No. 888-C, 82 FERC {61,046 (1998),
1998 WL 18148 (FERC), aff’d in relevant part, Transmission Access Policy Study Group. v. Federal
Energy Regulatory Commission, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom. New York v. FERC,
535 U.S. 1 (2002).

3SFENOC’s Answer at 21.

36 petitioners recently filed a ‘‘Request for Clarification’” regarding the NRC Staff’s already-issued
approval of the license transfer. The Staff issued its approval order on November 15, 2005, and
revised it on December 16, 2005. But Petitioners did not file their ‘‘Request for Clarification’’ until
January 9, 2006 — nearly 9 weeks after the initial order’s issuance and more than 3 weeks after the
revised order’s issuance. The ‘‘Request’”” — which we treat as a motion — is inexcusably late. Our
rules require that motions be filed no more than 10 days after ‘‘the occurrence or circumstance from
which the motion arises.”” 10 C.F.R. § 2.323(a). Petitioners show no good cause for waiting so long
to file their ‘‘Request.”’ In any event, the ‘‘Request’ raises the same arguments as the petition to
intervene, and we therefore see in it no reason to alter the views we express in today’s decision.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko!
Peter B. Lyons

In the Matter of Docket No. 72-22-ISFSI

PRIVATE FUEL STORAGE, L.L.C.
(Independent Spent Fuel Storage
Installation) January 31, 2006

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

Commission jurisdiction to reopen a proceeding continues until a license is
actually issued. Until then, ‘‘there remains in existence an operating license ‘pro-
ceeding’ *’ that can be ‘‘reopened.”” See Texas Utilities Electric Co. (Comanche
Peak Steam Electric Station, Units 1 and 2), CLI-92-1, 35 NRC 1, 6 n.5 (1992).
The possibility of reopening an adjudicatory record terminates when the license
is issued. Until that point in time, the Commission still has authority to add
license conditions or to supplement an environmental impact statement (ELS) if
Intervenors or the NRC Staff uncover significant, previously unconsidered, and
newly arising safety concerns or environmental effects.

NEPA: FEDERAL ACTION

For NEPA purposes, the ‘‘major federal action’’ triggering the Environmental
Impact Statement (EIS) is issuing the license, not adjudicating the license.

! Because this decision necessarily discusses matters relating to the Yucca Mountain High-Level
Waste Repository, Commissioner Jaczko has recused himself from participation.
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RULES OF PRACTICE: REOPENING OF PROCEEDINGS

When the record of a proceeding has long been closed, the burden on a party
seeking to reopen the record is significant. The Commission need not reopen
adjudicatory proceedings simply on a claim of new evidence. Of necessity there
will be a gap in time between the closing of the record and the rendering of a
decision. The hearing process would never end if the parties could demand the
record be reopened any time new or additional evidence is found. See Vermont
Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435
U.S. 519, 554-55 (1978) (internal quotation omitted). See also Northern Lines
Merger Cases, 396 U.S. 491, 521 (1970).

NEPA: ENVIRONMENTAL IMPACT STATEMENT (NEED TO
SUPPLEMENT)

A supplemental EIS is needed where new information ‘‘raises new concerns
of sufficient gravity such that another, formal in-depth look at the environmental
consequences of the proposed action is necessary.”” Wisconsin v. Weinberger,
745 F.2d 412, 418 (7th Cir. 1984). See Marsh v. Oregon Natural Resources
Council, 490 U.S. 360, 374 (1989). The new information must raise significant
environmental impacts that may affect the overall view of the project’s impacts.
National Committee for the New River, Inc. v. Federal Energy Regulatory
Commission, 373 F.3d 1323, 1330 (D.C. Cir. 2004).

NEPA: ENVIRONMENTAL IMPACT STATEMENT (NEED TO
SUPPLEMENT)

The Environmental Impact Statement may need to be supplemented when new
evidence shows there may be environmental impacts that were not analyzed in
the initial EIS. A supplemental EIS is not necessarily required when the new
information is mere additional evidence supporting the likelihood of an uncertain
environmental impact that was considered in the EIS.

NEPA: ENVIRONMENTAL IMPACT STATEMENT (NEED TO
SUPPLEMENT)

New evidence that potentially alters the financial cost-benefit analysis, but
which does not show a significant impact on the physical environment, does
not warrant supplementing the EIS. While economic benefits are properly con-
sidered in an EIS, NEPA does not transform financial costs and benefits into
environmental costs and benefits.

20



MEMORANDUM AND ORDER

In September 2005, we issued what we anticipated to be the final adjudicatory
decision in this protracted, 8-year proceeding.? Finding ‘‘reasonable assurance’’
that Private Fuel Storage, L.L.C.’s (PFS) proposed spent fuel storage facility
could be ‘‘constructed and operated safely,”” we authorized the NRC Staff to
issue PFS a license to construct and operate its facility.> For reasons unrelated to
the adjudication, the PFS license has not yet issued.

On November 3, 2005, the State of Utah (‘‘Utah’”) filed a motion asking
us to reopen the adjudicatory record to litigate its proposed Contention Utah
UU (Ramifications of DOE’s Refusal To Accept Fuel in Welded Canisters from
the PES Site). Utah also asked us to prohibit PFS from accepting spent fuel
at its temporary storage site until it obtains the Department of Energy’s (DOE)
agreement that the proposed permanent waste repository at Yucca Mountain will
accept fuel stored in the canisters PFS plans to use. Because the new information
Utah submits does not raise a significant environmental or safety issue, we deny
the motion to reopen.

I. BACKGROUND

Last year we upheld a Licensing Board decision refusing to reopen the record
to litigate an earlier version of Contention Utah UU.* We agreed with the Board
that Contention UU lacked adequate factual support. Utah’s recent motion seeks
to revive Contention UU and argues that ‘‘new information’’ supports its claim
that DOE will not accept PFS fuel at the proposed Yucca Mountain repository.
The new information is a DOE announcement that it is developing a proposal to
use a standard, multipurpose canister design. The multipurpose canister would
be loaded at reactor sites and used for transportation and eventual disposal. If
ultimately pursued, the new plan would potentially reduce or eliminate the need
for DOE to repackage spent fuel at Yucca Mountain, simplifying the process
there (and, potentially, the Yucca Mountain licensing proceeding).’ This potential
alternative strategy could modify DOE’s previous plan to accept high-level waste

2 CLI-05-19, 62 NRC 403 (2005).

31d. at 424.

4CLI-05-12, 61 NRC 345 (2005).

5 See DOE, ““Yucca Mountain — Program Redirection Fact Sheet’” (Oct. 25, 2005) (attached as
State of Utah’s Motion To Reopen the Record and To Amend Utah Contention Utah UU (Nov. 3,
2005), Exh. 6).
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in a variety of packages at the proposed Yucca Mountain facility, and to transfer
the waste to a permanent disposal container at that site.°

Utah first raised its concern about storage package incompatibility in 1997,
when it filed its original contentions.” Proposed Contention Utah D claimed that
PFS’s facility was not ‘ ‘designed for decommissioning’’ because of the ‘ ‘potential
incompatibility between the design of PFS storage canisters and the DOE’s
acceptance criteria for the packaging of spent fuel in a high level nuclear waste
repository.”’® The Board rejected the proposed contention as an impermissible
challenge to Commission regulations.’

In November of 2004, after the adjudicatory record had closed, Utah raised its
concern again, this time in the form of a new (albeit late-filed) NEPA contention,
proposed Contention Utah UU, concerning the effect that DOE’s refusal to accept
prepackaged waste would have on the proposed PFS facility. The contention
was based on informal remarks by a DOE official indicating that DOE was
contemplating changing its design for the proposed Yucca Mountain facility.

The Board ruled that the evidence that DOE intended to change its previous
plan was too thin to warrant reopening the record.!® Pointing to longstanding NRC
regulations and precedent establishing a high threshold for reopening a closed
record, the Board held that Utah’s new evidence was not so significant that it
likely would change the outcome of the proceeding.!! The Commission affirmed,
agreeing with the Board that Utah had not met the agency’s *‘strict’’ reopening
burden because the evidence that DOE had changed its longstanding position that
it would accept PFS-type stored fuel at Yucca Mountain was not ‘‘sufficient.’’!2

In its latest motion to reopen, Utah relies on what it believes is new and
additional evidence that DOE is reconsidering its plan with respect to waste
acceptance at Yucca Mountain. Utah points out that PFS’s environmental report
and the NRC Staff’s subsequent environmental impact statement envisioned that
fuel stored at PFS ultimately could be shipped directly to Yucca Mountain without

6 See CLI-05-12, 61 NRC at 352-53.

7 See State of Utah’s Contentions on the Construction and Operating License Application by Private
Fuel Storage, LLC for an Independent Spent Fuel Storage Facility, Nov. 23, 1997, at 22-26.

81d. at 23.

9LBP—98—7, 47 NRC 142, 186-87, reconsideration granted in part and denied in part on other
grounds, LBP-98-10, 47 NRC 288, aff’d on other grounds, CLI-98-13, 48 NRC 26 (1998).

10LBP-05-5, 61 NRC 108, 111 (2005).

Id. at 117-18, 124-25. See also 10 C.F.R. §2.734(a) (2004) (now recodified, in substantially
identical form, as 10 C.F.R. § 2.326(a) (2005)).

12CLI-05-12, 61 NRC at 353-55.
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further handling by the fuel’s owners.!* But, Utah argues, if DOE will not accept
fuel in the canisters that PFS intends to use, then the fuel will have to be shipped
back to the originating reactor or to another facility capable of transferring the
fuel from one package to another.' Utah claims that the environmental impact
statement therefore has become inaccurate because it does not take into account
the environmental impact of shipping the fuel across the country an additional
time. PES and the NRC Staff oppose Utah’s motion to reopen.

II. DISCUSSION

We find that Utah’s new information would not be likely to change the outcome
of the proceeding or affect the licensing decision in a material way. Therefore,
the record will remain closed. In addition, we decline to impose additional license
conditions that may delay the PFS project unnecessarily and without significant
benefit.

A. The Commission Has Jurisdiction To Consider the Motion
To Reopen

As an initial matter, we reject PFS’s argument that the Commission lacks
jurisdiction even to consider Utah’s motion to reopen.'> PFS argues that there is
an important distinction between reopening the record in a case where the taking
of evidence has concluded, but the Commission has not issued a final adjudicatory
decision, and reopening the record where, as here, the Commission has already
rendered its final adjudicatory decision. According to PFS, this case falls in
the latter category because in CLI-05-19 — our decision on the last litigated
contention in the case (concerning aircraft crash hazards) — we determined that
the litigation had been resolved and we authorized the NRC Staff to issue PFS
its license.'¢ Utah itself seemingly considered CLI-05-19 ‘‘final’’ agency action,
as just days after filing its motion to reopen with the Commission, Utah filed
a petition for review in the United States Court of Appeals for the District of

3 See, e. g., NUREG-1714, ‘‘Final Environmental Impact Statement for the Construction and
Operation of an Independent Spent Fuel Storage Installation on the Reservation of the Skull Valley
Band of Goshute Indians and the Related Transportation Facility in Tooele County, Utah’’ (FEIS),
at 5-35, 5-38, 5-55 to -56. PFS’s customers, primarily the originating reactor owners, will retain
ownership of the spent fuel stored at the PFS facility.

14 PFS will have no facility capable of performing this operation, nor will its license allow this type
of handling.

15 See Applicant’s Response to State of Utah’s Motion To Reopen the Record and To Amend Utah
Contention Utah UU, at 5-9.

16 CLI-05-19, 62 NRC 403, 424 (2005).
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Columbia Circuit.'” What all of this means, PFS claims, is that there is no longer
any pending Commission adjudicatory proceeding to reopen. PFS argues that
Utah’s only remedy at this point is to petition the NRC to institute an enforcement
proceeding under 10 C.F.R. § 2.206.18

The NRC Staff, while opposing Utah’s motion on substantive grounds, does not
agree with PFS that the Commission lacks jurisdiction to consider the motion. As
the NRC Staff indicates,'” none of our prior cases involved *‘the precise procedural
posture’” Utah’s motion presents. But some years ago, in the Comanche Peak
licensing adjudication, the Commission rejected an argument similar to PFS’s
that the Commission lost jurisdiction to reopen the record after the litigation
ended (through a settlement agreement) but before issuance of a license.? In
Comanche Peak, the Commission held expressly that until a license actually is
issued, ‘‘there remains in existence an operating license ‘proceeding’ *’ that can
be ‘‘reopened.’’?!

Comanche Peak defeats PFS’s jurisdictional argument. Here, as in Comanche
Peak, no license has yet issued. License issuance is the crucial point marking
the end of any possibility of reopening an adjudicatory record. Until then, the
Commission still has authority to add conditions to a license or to supplement an
environmental impact statement if intervenors (or the NRC Staff itself) uncover
significant, previously unconsidered, and newly arising safety or environmental
impacts. Here, Utah argues that new information about DOE’s Yucca Mountain
plans requires us to restart adjudicatory hearings on the adequacy of the EIS. We
have authority to consider Utah’s claim. For NEPA purposes, the ‘‘major federal
action’’ triggering the EIS is issuing the license, not adjudicating the license. Until
a license issues, we must entertain motions to reopen the adjudicatory record,
albeit under the strict standards of our reopening regulations.?? In short, we have
jurisdiction to consider Utah’s motion to reopen, and we now proceed to consider
its substance.

17No. 05-1420 (D.C. Cir.). All parties joined in a motion with the court of appeals to hold Utah’s
petition for review, as well as a petition for review (No. 05-1419) filed by Ohngo Gaudadeh Devia, in
abeyance to await our decision on Utah’s motion to reopen.

18 Because we find that we have jurisdiction over Utah’s motion, we need not reach the issue of the
appropriateness of a section 2.206 petition as a remedy in this matter.

19 §ee NRC Staff’s Response to “‘State of Utah’s Motion To Reopen the Record and To Amend
Contention Utah UU,’” at 6-7 n.15.

20 Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-1, 35
NRC 1, 6 n.5 (1992).

2a.

22 5ee 10 C.F.R. §2.734 (2004) (now codified at 10 C.F.R. § 2.326 (2005)). See also CLI-05-12, 61
NRC at 350 & n.19.
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B. The New Evidence Would Make No Material Difference
in the Result

In such a case as this, with the record long closed, we do not lightly reopen our
adjudicatory proceedings. Agencies need not reopen adjudicatory proceedings
merely on a plea of new evidence:

Administrative consideration of evidence . . . always creates a gap between the
time the record is closed and the time the administrative decision is promulgated
. ... If upon the coming down of the order litigants might demand rehearings as
a matter of law because some new circumstance has arisen, some new trend has
been observed, or some new fact discovered, there would be little hope that the
administrative process could ever be consummated in an order that would not be
subject to reopening.?

Hence, in NRC practice, parties seeking to reopen a closed record must meet a
stiff test: (1) the new information must raise a ‘‘significant’” environmental or
safety issue; and (2) a materially different result must be ‘‘likely’’ as a result of
the new evidence.?* Both the NRC Staff and PFS argue that Utah’s motion to
reopen fails this test. We agree.

1. DOE’s Announcement Does Not Unequivocally Exclude
PFS-Stored Waste

The NRC Staff and PFS argue that the evidence Utah submitted does not raise a
material issue because DOE’s Yucca Mountain plans still have not been finalized
and DOE has not yet taken a firm stance on which fuel containers it will and will
not accept. According to the information Utah provided, DOE *‘has instructed its
managing contractor to devise a plan to operate the site as a primarily ‘clean’ or
non-contaminated facility,”” meaning that ‘‘most spent nuclear fuel would be sent
to Yucca Mountain in a standardized canister that would not require repetitive
handling of bare fuel.”’?> But even in exploring this new option, DOE asked its
contractor to come up with a recommendation for handling spent fuel that is

23 Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519,
554-55 (1978) (internal quotation omitted). See also Northern Lines Merger Cases, 396 U.S. 491, 521
(1970).

2 See 10 C.F.R. §2.734(a) (2004). The new information must also be submitted in a “timely”’
fashion (except in the instance of an ‘‘exceptionally grave issue’’). We find Utah’s motion to be
timely.

23 See ““Yucca Mountain — Program Redirection Fact Sheet,”” supra note 5 (emphasis added).
DOE’s announcement states that it envisions that spent fuel will be delivered to Yucca Mountain
“‘primarily’’ in standard canisters. See DOE News, ‘‘New Yucca Mountain Repository Design To Be
Simpler, Safer and More Cost-Effective’’ (Utah Motion To Reopen, Exh. 2).
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already being stored in welded canisters at reactor sites.? At this time it would be
premature to conclude that DOE will not accept waste in PFS’s welded canisters.?’

It should be noted that Utah recognizes that DOE has not expressly excluded
acceptance of PFS-type prepackaged waste. Part of the relief Utah seeks is that
the license be conditioned on:

(1) a formal DOE pronouncement that the PFS canister (HI-STORM 100 Rev. 0)
is the standardized canister selected by DOE to be accepted at the Yucca Mountain
Repository, and

(2) confirmation that DOE is obligated to collect fuel from the PFS off-site ISFSI.?8

Thus, Utah does not claim that the HI-STORM canister PFS plans to use is
absolutely incompatible with plans for ultimate disposal at the proposed Yucca
Mountain repository. Rather, Utah maintains that national waste policy would be
better served, in terms of transportation and handling, if the containers PFS will
use and those DOE will use are one and the same.

Therefore, argues Utah, the Commission should place the entire PFS project on
hold until DOE can offer guarantees that it will take the spent fuel away from PFS
directly to Yucca Mountain without further handling at PFS. Alternatively, Utah
argues, the Commission should amend the final environmental impact statement
(FEIS) to discuss the consequences of retransporting PFS-stored spent fuel on
the assumption that it will have to be shipped back to its place of origin and
repackaged.” But DOE’s latest statements continue to leave room for accepting
PFS-stored fuel at the proposed Yucca Mountain repository.*® Hence, as when
we considered Utah’s prior version of its Contention UU, we cannot say on the
current record that a materially different result in our licensing proceeding is so

26 See Letter from W. John Arthur, III (Deputy Director, DOE Office of Civilian Radioactive Waste
Management) to Ted. C. Feigenbaum (President and General Manager of Bechtel, SAIC, DOE’s
contractor), dated Oct. 25, 2005 (PFS Response, Attach. 2), directing Bechtel to design new canisters
and ‘‘provide recommendations on optimum methods and timing of handling waste in existing
non-disposable dual purpose canisters.”’

27 Under Utah’s interpretation of this far from conclusive DOE statement, numerous decommissioned
sites using NRC-certified dual purpose canisters for storage (e.g., Trojan, Maine Yankee, Haddam
Neck, Rancho Seco, and Big Rock Point), would face significant problems. We question whether
DOE would intend to create such difficulties.

28 See State of Utah’s Motion To Reopen the Record and To Amend Contention Utah UU, at 7
(Nov. 3, 2005).

2 Indeed, the FEIS already discusses the possibility that fuel would have to be shipped back to its
place of origin instead of going on to Yucca Mountain. It states that the environmental impacts of
shipping the fuel to Utah were expected to be small and the effects of shipping it back would be
comparable to those of shipping it to the PFS facility in the first place. See FEIS at G-330.

30 See notes 25-27, supra, and accompanying text.
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““likely’’ that we must reopen the adjudicatory proceeding for additional hearings
and findings.

Perhaps more significantly, as we explain below, even if we were to assume all
factual uncertainties in Utah’s favor — that is, if we were to assume much or all of
the PFS-stored spent fuel ultimately will be shipped back to originating reactors
— the consequences are not so significant that NEPA would require reopening
the record and amending the FEIS. We turn now to that point.

2. DOE’s Refusal To Pick Up Fuel Would Not Raise a Significant
Environmental or Safety Issue

If we were to assume for the sake of argument that DOE will not accept waste
directly from the PFS site, then — according to Utah — NEPA would require an
analysis of the impacts of the additional transportation of fuel back to a facility
capable of repackaging the spent fuel.*! We find that the additional transportation
does not raise a serious environmental issue requiring a supplemental EIS, nor
does it raise a ‘‘significant environmental or safety issue,”” necessary to reopen a
closed record.

As amended, Utah’s proposed contention states:

PFS’s license application and NRC’s final environmental impact statement fail to
describe or analyze the effect of DOE’s refusal to collect fuel in welded or other
non-standardized canisters from the PFS site and the concomitant potential to create
a dysfunctional national waste management system, and added risks and costs from
multiple and unnecessary fuel shipments back and forth across the country. In
addition, absent a condition that fuel will only be accepted at PFS’s Skull Valley
site if it can be shipped directly from PFS to a permanent repository, PFS must
provide reasonable assurance that each and every fuel owner will accept the fuel
back for repackaging and PFS or the fuel owner will place, up-front, in an escrow
account, sufficient funds to cover the cost of fuel shipment back to the reactor or
other facility for repackaging.®

31'Utah’s contention focuses on the environmental effects of transportation, but not on the effects
of repackaging. Its motion to reopen mentions ‘‘handling’’ in only cursory terms. At any rate, it is
evident that at least a large percentage of the nation’s spent fuel must be stored temporarily in dry
storage casks while awaiting DOE action, regardless of whether the PFS facility is available. Thus,
fuel would have to be repackaged if DOE determines the existing canisters are inadequate, whether
stored at PFS or not. The repackaging, if it has any effect on the environment at all, could not fairly
be attributed to PFS.

32 See Motion To Reopen at 7-8; Utah’s Request for Admission of Late-Filed Contention Utah UU
(Ramifications of DOE’s Refusal To Accept Fuel in Welded Canisters from the PFS Site) or in the
Alternative Petition for Rulemaking at 2 (Nov. 12, 2004).
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Earlier in this proceeding, in a lengthy ruling on financial assurance, the
Licensing Board considered and rejected Utah’s argument that PFS should place
sufficient funds in escrow to pay for transporting spent fuel back to the originating
reactors.’® The Board found the model service agreement, which makes clear that
the fuel owners have the responsibility to pay for offsite transportation, ensures
that there will be funds to remove the fuel from the PES site at the end of the
license.** Nothing in the Board’s ruling suggests that its finding of adequate
financial assurance was predicated on the assumption that DOE would pick the
fuel up from the PFS site.* Therefore, the new information that Utah characterizes
as showing that DOE will not accept prepackaged fuel at Yucca Mountain does
not affect the previous adjudicatory ruling that PFS is not required to place funds
in escrow for shipping the fuel back to its place of origin.

This leaves the question whether the potential additional transportation impacts
require a supplemental EIS, and hence requires us to reopen the record.

a. NEPA Standards for Supplementing an EIS

A supplemental EIS is needed where new information ‘‘raises new concerns
of sufficient gravity such that another, formal in-depth look at the environmental
consequences of the proposed action is necessary.’’3¢ The new information must
paint a ‘‘seriously different picture of the environmental landscape.”’*’

NEPA case law suggests that ‘‘new information’’ requires a supplemental EIS
when it raises a previously unknown environmental concern, but not necessarily
when it amounts to mere additional evidence supporting one side or the other
of a disputed environmental effect. For example, the Fourth Circuit ruled
that the Army Corps of Engineers would have to supplement its EIS after the
Environmental Protection Agency informed the Corps that its proposed project
would cause a ‘‘devastating’’ zebra mussel infestation to a wild river and wipe out
populations of endangered native mussels.?® On the other hand, in Wisconsin v.
Weinberger, the Seventh Circuit approved the Navy’s decision not to supplement
its EIS with respect to the effects of electromagnetic radiation where additional
studies done after its publication had inconsistent results and limited relevance to

3 LBP-05-20, 62 NRC 187, 236-37 (2005), review denied, CLI-04-10, 61 NRC 131 (2004).

3 See id.

Bd.

36 Wisconsin v. Weinberger, 745 F.2d 412, 418 (7th Cir. 1984). See Marsh v. Oregon Natural
Resources Council, 490 U.S. 360, 374 (1989).

37 National Committee for the New River, Inc. v. Federal Energy Regulatory Commission, 373 F.3d
1323, 1330 (D.C. Cir. 2004), quoting City of Olmsted Falls v. Federal Aviation Administration, 292
F.3d 261, 274 (D.C. Cir. 2002) (emphasis in original).

38 Hughes River Watershed Conservancy v. Glickman, 81 F.3d 437, 444 (4th Cir. 1996).
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the Navy’s proposed project.*® The Seventh Circuit held that those studies that
suggested electromagnetic radiation could be harmful at high doses did not ‘‘alter
the view’’ of the likely environmental effect of the Navy’s use of low doses of
electromagnetic radiation.

Similarly, in Marshv. Oregon Natural Resources Council,*° the Supreme Court
accepted the Army Corps of Engineers’ reasoning for not supplementing the EIS
for a proposed dam to consider a study and related memorandum claiming that
the dam would raise water temperature and turbidity downstream — effects that
had already been studied. The Court deferred to the Corps’ conclusion that ‘‘the
new and accurate information contained in the documents was not significant and
that the significant information was not new and accurate.”’*!

We think that the effects of additional transportation — if such transportation in
fact proves necessary — are not so significant or central to the FEIS’s discussion
of environmental impacts that an FEIS supplement (and the consequent reopening
of our adjudicatory record) is reasonable or necessary. The FEIS analyzed
the impacts of shipping waste from eastern reactors to the PFS facility, and
(ultimately) on to the Utah-Nevada border.*> The FEIS showed that transportation
of the fuel to the PFS facility is not anticipated to have significant environmental
impacts.** Specifically, it found that the nonradiological risks from transportation-
related pollution were small,* risks from transportation accidents were ‘‘small,”’+
and radiological risks of transportation were also ‘‘small.”’*® While loading the
fuel back onto trucks or trains and shipping it back to originating reactors would no
doubt be costly, the environmental effects would be of the type and severity (that
is, “‘small’’) originally discussed in the FEIS. Indeed, the FEIS stated expressly
that reshipment, should it prove necessary, would have ‘‘small’’ impacts.*’

b. Cost-Benefit Analysis

The potential economic impacts of additional transportation are more pro-

3 Weinberger, 745 F.2d at 422-23.

40490 U.S. 360 (1989).

41d. at 378.

42 See NUREG-1714, ‘‘Final Environmental Impact Statement for the Construction and Operation
of an Independent Spent Fuel Storage Installation on the Reservation of the Skull Valley Band of
Goshute Indians and the Related Transportation Facility in Tooele County, Utah’” (FEIS), section 5.7,
‘‘Human Health Impacts of SNF Transportation,”” at 5-35 to -64.

Bd.

4 1d. at 5-39.

$1d. at 5-38.

46 1d. at 5-39 to -41.

47 See FEIS at G-330.
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nounced than the potential environmental impacts. The FEIS considered the
most significant economic benefit of the project to be the storage costs the fuel
owners would save.*® The additional transportation of fuel back to the originating
reactor no doubt would increase the customer’s expenses, reducing the project’s
economic benefits to the customer, and altering balance of the costs to benefits
as described in the FEIS. Because the difference in the analysis is primarily
financial, however, we do not find that NEPA requires a reanalysis this late in the
licensing proceeding.

We have previously rejected a challenge to the PFS FEIS that was based
primarily on economics.** We recognize that NEPA requires a weighing of the
environmental costs of a project against its benefits to society at large.>® While
economic benefits are properly considered in an EIS, NEPA does not transform
the financial costs and benefits into environmental costs and benefits.

c¢. Additional License Conditions Are Unnecessary

Utah also asks that even if we do not reopen the adjudicatory record to allow
litigation on the implications of DOE’s recent announcement, we nevertheless
should impose conditions on PFS’s license as follows:

(1) a formal DOE pronouncement that the PFS canister (HI-STORM 100, Rev. 0)
is the standardized canister selected by DOE to be accepted at the Yucca Mountain
Repository, and

(2) confirmation that DOE is obligated to collect fuel from the PFS off-site ISFSI.>!

Utah cites no provision in law requiring the condition it asks NRC to impose. Utah
does point to a provision in the Nuclear Waste Policy Act (NWPA) authorizing
the Commission to predicate a reactor license on the licensee’s first entering a
waste disposal contract with DOE, and advocates that a similar requirement be
imposed on PFS.

The NRC, of course, has general authority to impose reasonable restrictions on
licenses to protect public health and safety and common defense and security.>
But there are potential obstacles to requiring such a condition here. First of all,
DOE has no statutory duty (or evident authority) to enter into a disposal contract

“BFEIS at 8-4.

4 See CLI-04-22, 60 NRC 125, 141-46 (2004).

30 Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 89 (1998).

31 See State of Utah’s Motion To Reopen the Record and To Amend Contention Utah UU, at 6
(Nov. 3, 2005).

52 See, e.g., Nuclear Waste Policy Act of 1982, § 302(b)(1)(B), 42 U.S.C. § 10222(b)(1)(B).

33 See Atomic Energy Act § 161b, 42 U.S.C. § 2201b.
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with PFS directly (although it continues to have a statutory duty and contractual
duty to the spent fuel owners ultimately to dispose of the spent fuel). Second, DOE
would be understandably reluctant to enter into an agreement to accept a particular
canister when it has just begun exploring the option of designing the facility to
use a standard, DOE-provided canister. And, third, we see no health-and-safety
basis for requiring an agreement with DOE in advance of licensing.

Including a “‘DOE agreement’ condition in PFS’s license effectively would
place the approval of the PFS project in DOE’s hands, and would put the
project on hold until DOE finalizes its plans. We do not think that the NWPA
was intended to have any such effect. To the contrary, that Act expressly
encouraged the development of dry cask storage and temporary storage facilities.>*
Delaying a temporary storage facility until such time as DOE completes its design
of a permanent facility would considerably diminish the temporary facility’s
usefulness. To force PES to put its facility on hold until the plans for a permanent
repository are finalized would violate the spirit, if not the letter, of the NWPA and
would thwart the nation’s statutory and regulatory scheme putting the NRC in
charge of licensing commercial or private spent fuel storage facilities and making
sure they are safely built and operated.

We therefore decline to impose the license conditions Utah proposes.

III. CONCLUSION

For the foregoing reasons, we deny Utah’s motion in its entirety.>
IT IS SO ORDERED.

For the Commission

ANDREW L. BATES for
ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 31st day of January 2006.

3 See, e.g., Nuclear Waste Policy Act § 218 (Research and Development on Spent Nuclear Fuel),
42 U.S.C. §10198.

33 Although we decide today that Utah’s motion to reopen does not justify formally supplementing
the FEIS, our Memorandum and Order becomes part of the agency’s NEPA record of decision, as we
have pointed out in other decisions in this docket. See, e.g., CLI-02-25, 56 NRC 340, 356 n.66 (2002).
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MOTION TO REOPEN

When a licensing board has already dismissed the case, the licensing board no
longer has jurisdiction over a motion to reopen. See, e.g., Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-823, 22 NRC 773, 775
(1985).

MOTION TO REOPEN

Until a license has actually been issued, the Commission itself (as opposed
to the Licensing Board) retains jurisdiction to reopen a closed case. See, e.g.,
Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-
06-3, 63 NRC 19 (2006); Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Unit 2), CLI-93-1, 37 NRC 1 (1993); Texas Utilities Electric
Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-1, 35 NRC
1 (1992).
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ALLEGATIONS OF STAFF MISCONDUCT

A difference of opinion over a scientific question does not constitute fraud or
misconduct on the part of the NRC Staff.

MOTION TO REOPEN

A motion to reopen a closed proceeding must satisfy the requirements of 10
C.F.R. §2.326.

MOTIONS IN NRC PROCEEDINGS

A motion to reopen that does not satisfy the Commission’s procedural require-
ments but which arguably raises a significant safety or environmental issue may
be referred to the Staff under 10 C.F.R. § 2.206.

LICENSE RENEWAL

In a license renewal proceeding, petitioners must demonstrate that an issue
“‘focuses on ‘the potential impacts of an additional 20 years of nuclear power plant
operation,” not on everyday operational issues.”” Dominion Nuclear Connecticut,
Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-04-36, 60 NRC
631, 637-38 (2004), quoting Florida Power & Light Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 7 (2001).

MOTION TO REOPEN

A motion to reopen a closed proceeding must be timely. 10 C.F.R. § 2.326(a).
A pleading cannot be timely when the petitioner does not explain why the motion
was filed 11 months after the NRC terminated the case, 9 months after the
petitioner first raised the particular issue in its comments, and 4 months after the
Staff issued the final document containing the position the petitioner disputes.

MOTION TO REOPEN

If a party seeks to reopen a closed record and, in the process raises an
issue that was not an admitted contention in the initial proceeding, it must also
demonstrate that raising this issue now satisfies the requirements for a nontimely
or ‘‘late-filed’’ contention. 10 C.F.R. § 2.326(d).
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MOTION TO REOPEN

The NRC will not consider a last-second reopening of an adjudication and a
restart of licensing board proceedings based on a pleading that is defective on its
face.

ATTORNEY CONDUCT

Based upon an attorney’s previous disregard of the NRC’s practices and
procedures, the Commission may order the Office of the Secretary to screen all
filings bearing the offender’s signature and not to accept or docket them unless
they meet all procedural requirements. 10 C.F.R. § 2.346(h).

MOTION TO REOPEN

An order denying a motion to reopen renders moot a petitioner’s request for
leave to submit an amended petition to intervene.

MEMORANDUM OPINION AND ORDER

I. INTRODUCTION

The Connecticut Coalition Against Millstone (CCAM) has filed a Motion To
Reopen a closed proceeding involving the extension (or renewal) of the Millstone
operating licenses. Our regulations require that the Motion To Reopen satisfy the
criteria set out in 10 C.F.R. §2.326. On its face, the Motion before us does not
satisfy those criteria; indeed, it does not even attempt to do so. Accordingly, as
more fully described below, we deny the Motion To Reopen.

II. THE PROCEEDING

On March 12, 2004, the NRC Staff published a Federal Register Notice
announcing an opportunity for a hearing with regard to Dominion Nuclear’s
applications to extend the operating licenses of Millstone Units 2 and 3 for an
additional 20-year period. See 69 Fed. Reg. 11,897. On March 22, 2004, CCAM
filed a petition for leave to intervene and a request for a hearing, which we
referred to the Atomic Safety and Licensing Board Panel. The ASLBP established
a three-member Licensing Board to review the petition and to conduct further
proceedings.
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In July of 2004, the Licensing Board issued a decision dismissing the Petition
to Intervene. LBP-04-15, 60 NRC 81 (2004). CCAM then filed a Motion for
Reconsideration, which was denied by the Licensing Board. LBP-04-22, 60
NRC 379 (2004). On appeal, the Commission affirmed the Licensing Board’s
decisions and terminated the proceeding. CLI-04-36, 60 NRC 631 (2004).! On
November 28, 2005, the NRC Staff issued the renewed licenses of the two
Millstone units.

III. THE MOTION TO REOPEN

On November 25, 2005, a few days before the Staff issued the renewed
licenses, CCAM filed the instant Motion To Reopen the proceeding. CCAM
claims that its Motion ‘‘is premised upon newly discovered evidence of fraud,
deceit, and cover-up’’ by the NRC Staff. Motion at 1. As a basis for their
charge, CCAM asserts that the Millstone facility ‘‘releases levels of Strontium-90
to the environment which are in excess of its federal license,”’ id.; and that
certain statements in Supplement 22 of the NRC’s Generic Environmental Impact
Statement (‘‘GEIS’’) for License Renewal of Nuclear Plants that deal with the
strontium-90 issue at Millstone are incorrect. Motion at 2-7.2 CCAM’s dispute
with both the Staff and the Licensee centers on the significance (and cause) of the
levels of strontium-90 observed in milk taken from a goat herd pastured near the
Millstone facility. The Motion also ‘‘seeks leave to submit an amended petition
for leave to intervene.”” Motion at 1.

The Licensee has filed a very brief Response opposing the Motion; the NRC
Staff chose not to file a response.

IV. ANALYSIS

A. Jurisdiction

Initially, we must determine if we have jurisdiction to consider this Motion.
CCAM designated the Motion as filed before ‘‘the Atomic Safety and Licensing
Board,”’” but the Board has already dismissed the case and no longer has jurisdic-
tion over the matter. See, e.g., Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), ALAB-823, 22 NRC 773, 775 (1985). However, until

'The Commission also recently denied a request for late intervention in this proceeding submitted
by Suffolk County, New York. CLI-05-24, 62 NRC 551 (2005).

2 The Draft of Supplement 22 to the GEIS was issued by the NRC Staff on December 3, 2004. The
comment period closed on March 2, 2005, and the final Supplement 22 was issued on July 18, 2005.
See 70 Fed. Reg. 42,395 (July 22, 2005).
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the license has actually been issued, the Commission itself (as opposed to the
Licensing Board) retains jurisdiction to reopen a closed case. See, e.g., Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-1,
37 NRC 1 (1993); Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-92-1, 35 NRC 1 (1992). We reach the same result
in another decision issued today. See Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), CLI-06-3, 63 NRC 19 (2006).3 As the licenses in
question here (i.e., the renewed licenses) had not been issued when CCAM filed
its Motion, we have jurisdiction to consider the Motion To Reopen.*

B. Allegations of NRC Staff Misconduct

Turning to the Motion, we first address CCAM’s allegations of misconduct
by the NRC Staff. CCAM alleges that the Motion ‘‘is premised upon newly
discovered evidence of fraud, deceit and cover-up by the NRC Staff.”” Motion
at 1. CCAM’s single allegation of fraud is the NRC Staff’s public response to
CCAM’s comments on the Supplement to the GEIS on License Renewal.

The NRC has issued a Generic Environmental Impact Statement (GEIS) for
License Renewal of Nuclear Plants and issued a Supplement dealing with site-
specific items for each individual site when that particular license renewal is being
considered. On December 3, 2004, the Staff issued a Draft Supplement 22 of the
GEIS dealing with the renewal of the Millstone licenses. 69 Fed. Reg. 71,437
(Dec. 9, 2004). The comment period closed on March 2, 2005, and the final
Supplement was issued on July 18, 2005. 70 Fed. Reg. 42,395 (July 22, 2005).

In its Motion, CCAM states that it submitted comments on the draft of
Supplement 22, raising several issues including the strontium-90 issue. Motion
qq1-2, 3-5. CCAM has resubmitted those comments as an attachment to the
Motion now before us. Motion 1. CCAM alleges that the Licensee responded
to those comments, providing an explanation of the observed levels, and the
NRC Staff accepted the Licensee’s explanation. Motion ] 7-8, 20. CCAM then
disputes the analysis of this issue contained in Supplement 22, Motion |{ 11-19,
and alleges that by not identifying Millstone as the source of the excessive levels
of strontium-90, ‘‘Dominion and the NRC have engaged in fraud, deceit and
cover-up for the purpose of justifying license extension.”” Motion 21. CCAM
offers no other support for its allegation of Staff misconduct.

CCAM'’s allegation of ‘‘fraud, deceit and cover-up’’ is frivolous. We have
reviewed CCAM’s comments disputing the Staff’s decision in Supplement 22 of

3 Commissioner Jaczko abstained from that decision.

“If the Staff had issued the licenses before CCAM filed the Motion To Reopen, the Motion would be
considered as a petition for enforcement action under 10 C.F.R. § 2.206. E.g., Texas Utilities Electric
Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-12, 36 NRC 62, 67 (1992).
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the GEIS and see no reason to consider the dispute anything other than a difference
of opinion over a scientific question. The mere fact that the Staff appears to have
accepted the Licensee’s explanation of the increased levels of strontium-90 does
not constitute ‘‘fraud, deceit, and cover-up.”’

Moreover, we find no reason to accept this allegation as sufficient ‘‘premise,’’
see Motion at 1, for the Motion To Reopen itself. The NRC Staff published
Supplement 22 in July of 2005, giving CCAM notice that the NRC Staff had
rejected its comments. Yet CCAM has waited over 4 months to file this Motion
without any explanation of the delay.

C. The Motion to Reopen

As a procedural matter, the Motion before us fails even to address the regula-
tions that are applicable to a motion to reopen. Under our regulations,

[a] motion to reopen a closed record to consider additional evidence will not be
granted unless the following criteria are satisfied:

(1) The motion must be timely . . . ;

(2) The motion must address a significant safety or environmental issue; and

(3) The motion must demonstrate that a materially different result would be or
would have been likely had the newly proffered evidence been considered initially.

10 C.F.R. § 2.326(a). In addition, the motion ‘‘must be accompanied by affidavits
that set forth the factual and/or technical bases for the movant’s claim that
the criteria of paragraph (a) . . . have been satisfied.”” 10 C.F.R. §2.326(b).
Furthermore, ‘‘[a] motion to reopen which relates to a contention not previously
in controversy among the parties must also satisfy the requirements for nontimely
contentions in § 2.309(c).”” 10 C.F.R. § 2.326(d).

Initially, while CCAM does not explicitly say so, the Motion arguably does
address a significant safety or environmental issue: the possible release of
excessive amounts of strontium-90 into the environment. But CCAM does not
explain how the release of strontium-90 falls within the framework of a license
renewal proceeding, which ‘‘focuses on ‘the potential impacts of an additional
20 years of nuclear power plant operation,” not on everyday operational issues.”’
Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units
2 and 3), CLI-04-36, 60 NRC 631, 637-38 (2004), quoting Florida Power &
Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-01-17,
54 NRC 3, 7 (2001). If the Millstone facility were releasing excessive amounts
of strontium-90 under its current license, that would be reason for corrective
enforcement action of an ‘‘everyday operational issue,”” Millstone, CLI-04-36,
supra. The alleged problem would not be a reason for denying license renewal.
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Accordingly, we will treat the Motion as a request for action under the
provisions of 10 C.F.R. §2.206 that the plant is releasing strontium-90 in excess
of the limits contained in its current license. Therefore, we refer CCAM’s
strontium-90 concern to the NRC Staff for whatever action they deem necessary.

The other two criteria in section 2.326(a) are timeliness and whether a different
result would have been reached in the case. CCAM does not address the
timeliness factor at all. It never explains why it filed the Motion 11 months after
we terminated the case involving CCAM, 9 months after CCAM first raised the
strontium-90 issue in its comments on the Draft Supplement 22 to the GEIS, and
4 months after the Staff issued the final Supplement 22 containing the position
CCAM disputes. Thus, there is no reason for the Commission to consider
CCAM’s Motion ‘‘timely.”” Similarly, CCAM makes no attempt to explain how
we would have reached a different result had we considered the evidence that
CCAM now presents.

Moreover, CCAM did not raise the strontium-90 issue as a contention in
the earlier proceeding before the Licensing Board. See LBP-04-15, 60 NRC
81 (2004). Thus, section 2.326(d) of our regulations requires that a motion to
reopen that proceeding address the provisions for filing a late-filed contention
in 10 CF.R. §2.309(c). Quite simply, if a party seeks to reopen a closed
record and, in the process raises an issue that was not an admitted contention
in the initial proceeding, it must demonstrate that raising this issue satisfies
the requirements for a nontimely or ‘‘late-filed’’ contention. As with all other
procedural requirements for reopening a closed proceeding, CCAM completely
ignores this requirement.

In short, CCAM’s blatant procedural defaults and its frivolous ‘‘fraud’’ as-
sertion require us to deny its Motion. Our procedural rules exist for a reason.
We cannot consider a last-second reopening of an adjudication and a restart of
Licensing Board proceedings based on a pleading that is defective on its face.

V. ACTIONS OF CCAM’S REPRESENTATIVE

This is not the first Millstone proceeding where CCAM, acting through its
representative (or counsel), Nancy Burton, has not followed established Commis-
sion procedures. See CLI-04-36, 60 NRC at 643-44. We previously warned Ms.
Burton that ‘‘further disregard of our practices and procedures’” would result in
disciplinary action. CLI-04-36, 60 NRC at 644. Hence, today we order the Office
of the Secretary to screen all filings bearing Ms. Burton’s signature and not to
accept or docket them unless they meet all procedural requirements. We direct
the Secretary to reject summarily any nonconforming pleadings without referring
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them to the Atomic Safety and Licensing Board Panel or the Commission. See 10
C.F.R. §2.346(h).3

VI. SUMMARY

In sum, not only has CCAM failed to meet the standards in our regulations
for reopening a closed record, it has not even attempted to meet those standards.
Accordingly, the Motion To Reopen is denied, which renders moot CCAM’s
request for leave to submit an amended petition to intervene. But in view of the
fact that CCAM has raised an issue that could plausibly affect public health and
safety if it were true, we refer the Motion to the Staff for treatment, as appropriate,
under 10 C.F.R. §2.206. Finally, we direct the Office of the Secretary not to
accept for filing or docketing any pleading signed by Ms. Burton that does not
conform to the NRC’s rules of practice.

IT IS SO ORDERED.

For the Commission

ANDREW L. BATES for
ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 31st day of January 2006.

3 Any rejected pleading from Ms. Burton containing allegation material or a request for enforcement
action will be forwarded to the Staff for appropriate action in accordance with our normal procedures.
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Cite as 63 NRC 41 (2006) LBP-06-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

E. Roy Hawkens, Presiding Officer
Dr. Richard F. Cole, Special Assistant
Dr. Robin Brett, Special Assistant

In the Matter of Docket No. 40-8968-ML
(ASLBP No. 95-706-01-ML)

HYDRO RESOURCES, INC.
(P.O. Box 777, Crownpoint,
New Mexico 87313) January 6, 2006

In this Phase II decision resolving the third category of challenges by multiple
intervenors to a license application by Hydro Resources, Inc. (HRI) to perform in
situ leach (ISL) uranium mining at three sites in McKinley County, New Mexico,
the Board finds that HRI has demonstrated that the Intervenors’ challenges relating
to radiological air emissions do not provide a basis for invalidating or amending
HRI’s license.

REGULATORY CONSTRUCTION: BACKGROUND RADIATION

Pursuant to the rule of the last antecedent, ‘qualifying words, phrases and
clauses must be applied to the words or phrases immediately preceding them
and are not to be construed as extending to and including others more remote.’’
Dembko v. United States, 216 F.3d 1049, 1053 (Fed. Cir. 2000) (quoting Wilshire
Westwood Associates v. Atlantic Richfield Corp., 881 F.2d 801, 804 (9th Cir.
1989)). However, this rule is not to be applied inflexibly without regard for the
intent of the drafters. In the regulatory definition of ‘‘background radiation,”” be-
cause the regulatory words ‘‘source, byproduct, [and] special nuclear materials’’
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(10 C.F.R. §20.1003) ‘‘are followed by a clause which is applicable as much to
the first and other words as to the last, the natural construction of the language
demands that the clause be read as applicable to all.”’ Porto Rico Railway, Light
& Power Co. v. Mor, 253 U.S. 345, 348 (1920).

RULES OF PRACTICE: LAW OF THE CASE

Pursuant to the law of the case doctrine — which is a rule of repose designed
to promote judicial economy and jurisprudential integrity — the decision of
an appellate tribunal should ordinarily be followed in all subsequent phases of
that case, provided that the particular question in issue was ‘‘actually decided
or decided by necessary implication.”” Safety Light Corp. (Bloomsburg Site
Decontamination), CLI-92-9, 35 NRC 156, 159-60 & n.5 (1992).

RULES OF PRACTICE: EFFECT OF COMMISSION DENIAL OF
REVIEW

The Commission’s denial of review in a proceeding is not a decision on the
merits. It simply indicates that the appealing party ‘identified no ‘clearly erro-
neous’ factual finding or important legal error requiring Commission correction.””
Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-00-12, 52
NRC 1, 3 (2000) (citing 10 C.F.R. § 2.786(b)(4)).

RULES OF PRACTICE: PRECEDENTIAL EFFECT OF LICENSING
BOARD DECISION

That a licensing board’s decision is not affirmed by the Commission does not
mean that its analysis is perforce wholly without precedential value. Cf. Sequoyah
Fuels Corp., CLI-95-2,41 NRC 179, 190 (1995) (‘‘Licensing Board decisions . . .
have no precedential effect beyond the immediate proceeding in which they were
issued’’). Rather, it means that the precedential value of its analysis is limited to
its power to persuade.

RULES OF PRACTICE: CHALLENGE OF COMMISSION
REGULATION

An intervenor may not attempt to use a license application proceeding to
rewrite Commission regulations. See Baltimore Gas & Electric Co. (Calvert
Cliffs Nuclear Power Plant), 4 AEC 243, 244 (1969); 10 C.F.R. § 2.335. To the
extent that an intervenor disagrees with a regulation, its recourse is to petition the
Commission for rulemaking to change it. 10 C.F.R. § 2.802.
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NEPA: CUMULATIVE IMPACTS ANALYSIS

“‘Cumulative impacts analysis looks to whether the impacts from a proposed
project will combine with the existing, residual impacts in the area to result
in a significant ‘cumulative’ impact — where, in other words, the new impact
is significantly enhanced by already existing environmental effects.”” Hydro
Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC
31, 61-62 (2001).

REGULATIONS: BYPRODUCT MATERIAL

As relevant here, for ‘‘tailings or wastes’” to fall within the definition of
byproduct material, the plain statutory and regulatory language requires that
such tailings or wastes be ‘‘produced’’ from ore that has been ‘‘processed’ for
its source material content (42 U.S.C. §2014(e)(2); 10 C.F.R. §20.1003). See
also 57 Fed. Reg. 20,525 (May 13, 1992) (*‘[f]or the tailings and waste . . .
to qualify as 11e(2) byproduct material, the ore must be processed primarily
for its source-material content’’). In other words, byproduct material occurs as
a result of a processing activity that extracts uranium from ore or otherwise
renders the uranium ore into a purer state of uranium. See 10 C.F.R. §40.4
(defining ‘‘unrefined and unprocessed ore’’ as ‘‘ore in its natural form prior to
any processing, such as grinding, roasting or beneficiating, or refining’’); cf.
42 U.S.C. §7911(8) & 40 C.F.R. § 192.01(m) (Uranium Mill Tailings Radiation
Control Act of 1978 and EPA regulation define ‘‘tailings’’ as ‘‘the remaining
portion of a metal-bearing ore after some or all of such metal, such as uranium,
has been extracted’’).

REGULATIONS: TOTAL EFFECTIVE DOSE EQUIVALENT
CALCULATION

Section 20.1301(a)(1) of 10 C.F.R. requires a licensee to ensure that the total
effective dose equivalent (TEDE) *‘to individual members of the public from the
licensed operation’” does not exceed 0.1 rem per year ‘‘exclusive of the dose
contributions from background radiation’” and other specified sources (10 C.F.R.
§20.1301(a)(1)). Significantly, the phrase ‘‘from the licensed operation’” appears
to serve as a limitation on what is to be included in the TEDE calculation.

REGULATIONS: TERM LACKING STATUTORY OR
REGULATORY DEFINITION

When a term lacks a statutory or regulatory definition, it should be construed
in accord with its ‘‘ordinary or natural meaning.”” Smith v. United States, 508
U.S. 223, 228 (1993).
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REGULATIONS: NATURALLY OCCURRING RADIOACTIVE
MATERIAL

The meaning of the term ‘naturally occurring radioactive material’” or NORM,
which is not defined in the Atomic Energy Act or Commission regulations, is
informed by regulatory and industry usage and practice. NORM is accorded a
broad, commonsensical meaning. It consists of materials that contain primordial
radioisotopes (e.g., uranium and its progeny) which are present naturally in rocks,
soils, water, and minerals, and that are not regulated by the Commission. This
broad definition of NORM includes radioactive materials that are undisturbed in
nature, as well as radioactive materials that, as a result of human activities, are no
longer in their natural state. For example, NORM includes the following industrial
wastes that are not regulated by the Commission: uranium mining overburden,
phosphate waste, water treatment waste, petroleum production waste, mineral
processing waste, and geothermal energy production waste.

REGULATIONS: NATURALLY OCCURRING RADIOACTIVE
MATERIAL

Around 1998, as a result of regulatory and industry practice, the subset of
NORM whose radionuclides have become concentrated and/or exposed as a result
of human activities became known as ‘‘technologically enhanced naturally oc-
curring radioactive materials,”” or TENORM. The National Academy of Sciences
(NAS) defines TENORM as ‘‘any naturally occurring material not subject to
regulation under the Atomic Energy Act whose radionuclide concentrations or
potential for human exposure have been increased above levels encountered in
the natural state by human activities’’ (National Research Council of the [NAS]
and National Academy of Engineering, ‘‘Evaluation of Guidelines for Exposures
to [TENORM],”” at 19 (1999)).

REGULATIONS: BACKGROUND RADIATION

In the definition of ‘‘background radiation’’ (10 C.F.R. § 20.1003), the phrase
“‘not under the control of the licensee’” was added in 1997 when the Commission
amended the definition to include fallout from past nuclear accidents such as
Chernobyl (62 Fed. Reg. 39,058, 39,087 (July 21, 1997)). The regulatory history
of this amendment indicates that the phrase ‘ ‘not under the control of the licensee’’
was intended only to apply to Chernobyl-like fallout, not to the antecedent phrase
“‘naturally occurring radioactive materials.”” See 59 Fed. Reg. 43,200, 43,217
(Aug. 22, 1994).
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REGULATIONS: BACKGROUND RADIATION

‘‘Background radiation’’ is defined as ‘‘naturally occurring radioactive ma-
terial, including radon (except as a decay product of source or special nuclear
material)”’ (10 C.F.R. § 20.1003) (emphasis added). The radon parenthetical was
designed to except only radon that is a decay product of source and special nuclear
materials that are regulated by the Commission. This conclusion is supported
by regulatory history, which indicates that the Commission intended to include
‘‘ambient radon levels’’ within the definition of ‘‘background radiation.”” See 56
Fed. Reg. 23,360, 23,365 (May 21, 1991). To interpret the radon parenthetical as
applying to radon from all source and special nuclear materials would essentially
exclude all radon from background radiation, thus negating the Commission’s
stated purpose of including radiological emissions from ‘‘ambient radon’’ in
background radiation. Cf. Exxon Nuclear Co. (Nuclear Fuel Recovery and
Recycling Center), ALAB-447, 6 NRC 873, 878 (1977) (‘‘[i]t is an elementary
canon of construction that we ‘cannot interpret federal statutes to negate their
own stated purposes’ ’’) (quoting New York State Department of Social Services
v. Dublino, 413 U.S. 405, 419-20 (1973)).

PARTIAL INITIAL DECISION
(Phase II Radiological Air Emissions Challenges to
In Situ Leach Uranium Mining License)

I. INTRODUCTION

In November 1994, the NRC Staff issued a ‘“Notice of Opportunity for
Hearing’’ concerning an application by Hydro Resources, Inc. (HRI) to construct
and operate an in situ leach (ISL) uranium mining project in New Mexico. In
response, timely requests for hearing were filed by the Eastern Navajo Diné
Against Uranium Mining, the Southwest Research and Information Center, Grace
Sam, and Marilyn Morris [hereinafter referred to collectively as the Intervenors],
asserting that HRI’s license application should not be granted. The then-Presiding
Officer held the hearing requests in abeyance until the Staff completed its review
of HRIs license application.

On January 5, 1998, the Staff granted HRI a 10 C.F.R. Part 40 materials license
(SUA-1508) to perform ISL mining at the following four sites in McKinley
County, New Mexico: Section 8 and Section 17 in Church Rock, and Crownpoint
and Unit 1 in Crownpoint. Shortly thereafter, in May 1998, the then-Presiding
Officer granted the Intervenors’ requests for a hearing to challenge that license,
and this protracted litigation ensued.

45



Although HRI has held its license for 8 years, it has not yet started mining at
any of the four sites due, in part, to profitability concerns related to the fluctuating
price of uranium. This litigation nevertheless has gone forward, focusing initially
— in what was characterized as Phase I — on issues specific to mining operations
at Section 8, because HRI represented that it would mine this section first.

In February 2004, the then-Presiding Officer completed adjudicating the In-
tervenors’ Phase I challenges to HRI’s license (LBP-04-3, 59 NRC 84 (2004)).
The Commission, on appeal, sustained the validity of HRI’s license to engage in
mining operations at Section 8 (CLI-04-33, 60 NRC 581 (2004)).

This litigation then entered Phase II, which involves the Intervenors’ challenges
to HRI’s license insofar as it authorizes mining at the other three sites. For
efficiency, the Intervenors’ Phase II challenges have been grouped into the
following four categories: (1) groundwater protection and restoration, and surety
estimates; (2) cultural resources; (3) radiological air emissions; and (4) adequacy
of environmental impact statement.

This Decision resolves the issues embodied in the third category of Phase II
challenges — i.e., radiological air emissions.! The Intervenors’ challenges here
are directed solely at HRI’s prospective mining operations at Section 17. The
Intervenors argue that HRI’s license to mine at Section 17 should be invalidated
or amended because: (1) the radiological air emissions incident to HRI’s mining
operations at Section 17 will result in an annual radiation exposure to the general
public that exceeds 0.1 rem, in violation of 10 C.F.R. §20.1301(a)(1); and (2)
HRI’s license application for Section 17 contains inadequate data regarding its
radiological air emissions calculations and controls.

For the reasons set forth below, I find — with the concurrence of Dr. Richard
Cole and Dr. Robin Brett, who have been appointed as Special Assistants — that
HRI has demonstrated that the Intervenors’ challenges relating to radiological air
emissions at Section 17 do not provide a basis for invalidating or amending HRI’s
license.

1On July 20, 2005, and September 16, 2005, this Board issued decisions on, respectively, the
first and second categories of the Intervenors’ Phase II challenges. Each decision concluded that the
Intervenors’ challenges did not provide a basis for invalidating HRI’s license. See LBP-05-17, 62
NRC 77 (2005) (petition for review filed Aug. 9, 2005); LBP-05-26, 62 NRC 442 (2005) (petition for
review filed Oct. 5, 2005).
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II. BACKGROUND

A. An Overview of ISL Uranium Mining, Radiological Air Emissions
from ISL Mining, and HRI’s Air Emissions Controls
for Section 17

1. ISL Uranium Mining

HRTI’s license, SUA-1508, authorizes it to perform ISL uranium mining at four
proximately clustered sites in McKinley County, New Mexico: Sections 8 and
17 near the town of Church Rock, and Crownpoint and Unit 1 near the town of
Crownpoint.

HRI’s ISL uranium mining process, briefly explained, will involve two prin-
cipal steps. First, HRI will inject a leach solution called ‘‘lixiviant’” (which is
a mixture of groundwater charged with oxygen and bicarbonate) through wells
located in a targeted zone containing uranium oxide. The uranium oxide, which
occurs as small mineral grains within a sandstone host rock, dissolves when it
comes into contact with the lixiviant. HRI will also operate production wells
located within a pattern of injection wells. The production wells create a reduced
pressure in the mined region by withdrawing slightly more water from the ground
than is injected, thus controlling the horizontal spread of the pregnant lixiviant
(i.e., the lixiviant that now contains dissolved uranium oxide), and causing it to
flow toward the production wells where it is pumped to the surface. See NUREG-
1508, ‘‘Final Environmental Impact Statement To Construct and Operate the
Crownpoint Uranium Solution Mining Project, Crownpoint, New Mexico,”’ at
2-2 to 2-5 (Feb. 1997) [hereinafter FEIS].

The second step of the ISL mining process occurs after the pregnant lixiviant
is pumped to the surface. HRI will pipe the pregnant lixiviant through columns
of ion exchange resin, during which the uranium oxide will attach to the resin.
Upon leaving the ion exchanger, the now-barren lixiviant will be recharged as
necessary with oxygen and bicarbonate, and it will then be reinjected into the ore
zone to repeat the leaching cycle. When the ion exchange capacity of a column of
resin is depleted, that column is taken offline and the uranium oxide is chemically
stripped from the resin. The resulting uranium oxide slurry is filtered and dried
to produce the finished product — uranium oxide concentrate, or yellowcake —
which is packaged and stored for final shipment. See FEIS at 2-5 to 2-12.

As will be discussed infra Part II.A.2, when HRI conducts its mining at Section
17, it will pipe the pregnant lixiviant from Section 17 to a satellite facility at
Section 8 that contains the ion exchange columns. When the uranium oxide is
chemically stripped from a column of ion exchange resin, the uranium oxide
slurry will be trucked from Section 8 to the Crownpoint Processing Plant where
it will be dried and packaged (FEIS at 2-9 to 2-11).
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2. Radiological Air Emissions from ISL Uranium Mining, and HRI’s Air
Emission Controls for Section 17

During ISL uranium mining, two types of radiological air emissions can be
released to the atmosphere: gaseous radon and airborne particulates of uranium
(FEIS at 2-15).

Radon — a radiological gas product from the uranium decay chain — will be
present in the pregnant lixiviant that HRI pumps from the ground (FEIS at 2-15).
See Affidavit of Mark S. Pelizza at 4 (July 28, 2005) [hereinafter HRI Exhibit
(Exh.) A] (‘“‘Uranium-238 decays to Thorium-234 decays to Protactinium-91
decays to Uranium-234 decays to Thorium-230 decays to Radium-226 decays to
Radon-222°’). HRI plans to minimize radon releases from the lixiviant to the
atmosphere by employing a closed and pressurized well field and ion exchange
system that is designed to keep the radon dissolved in the circulating lixiviant and
contained in the ISL pumping system (FEIS at 2-15).

During mining operations, radon nonetheless will be released to the atmosphere
on a controlled basis from three sources. First, HRI’s pumping system will have
relief valves located outdoors on the trunk pipelines. These relief valves will vent
periodically to release excess vapor pressure resulting primarily from dissolution
of carbon dioxide or oxygen in the circulating lixiviant. Radon will also be
released during such venting. See FEIS at 2-15, 4-83.

Second, radon will be released when an ion exchange column is opened for
resin elution — i.e., when the uranium oxide is chemically stripped from the
resin (FEIS at 2-15). The radon released during this process will be no more
than the amount dissolved in the discrete volume of lixiviant contained in the ion
exchange column, and the radon will be vented through the ventilation system
of the processing building (ibid.). Notably, the ion exchange columns that HRI
will use for Section 17 mining operations are located adjacent to Section 17 on
Section 8 (HRI Exh. A at 3). Accordingly, no radon will be released directly to
the Section 17 atmosphere as a result of resin elution activities.

Third, radon will be released during the discharge of wastewater to retention
ponds (FEIS at 2-15).2 HRI will minimize the radon released during the discharge
process by (ibid.): (1) removing radon from the wastewater in intermediate

2 Wastewater is liquid waste resulting from the mining process. Its sources include water from filter
washing and from the dewatering of uranium oxide slurry (FEIS at 2-12, 2-16). The largest wastewater
stream at each mining site occurs as production bleed during mining operations (id. at 2-16), which, as
mentioned supra p. 47, creates a reduced pressure in the mined region, thus controlling the horizontal
spread of lixiviant and causing it to flow toward the production wells. HRI will discharge wastewater
to retention ponds (id. at 2-12). The purpose of these ponds is ‘‘to store wastewater until treatment,
promote evaporative loss of water which cannot be discharged to the environment, and maintain
control of source and 11(e)(2) byproduct material found in the liquid effluents from solution mining’’
(ibid.).
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holding tanks with a vacuum pump; (2) compressing the radon and dissolving it
in the lixiviant injection system; and (3) recirculating the radon during mining
operations. Notably, the wastewater processing equipment and ponds that HRI
will use for Section 17 mining operations are located on Section 8 (HRI Exh. A
at 3). Therefore, no radon will be released directly to the Section 17 atmosphere
as a result of wastewater discharge activities.

As previously mentioned, ISL uranium mining can also release radiological
air emissions in the form of airborne particulates of uranium. Such releases can
occur during the yellowcake drying and packaging process (FEIS at 2-15). HRI
plans to minimize the release of these particulates by using a vacuum-drying unit
that “‘result[s] in zero emissions, and require[s] no ventilation from the drying
chamber to the atmosphere’’ (ibid.; see also id. at 4-74). HRI’s license contains
the following license condition to ensure environmentally safe operation of the
vacuum-drying unit (License Condition (LC) 10.9):

The licensee shall ensure that the manufacturer-recommended vacuum pressure is
maintained in the drying chamber during all periods of yellowcake drying operations.
This shall be accomplished by continuously monitoring differential pressure and
installing instrumentation which will signal an audible alarm if the air pressure
differential falls below the manufacturer’s recommended levels. The alarm’s
operability shall be checked and documented daily. Additionally, yellowcake drying
operations shall be immediately suspended if any emission control equipment for
the yellowcake drying or packaging areas is not operating within specifications for
design performance.

HRI’s vacuum-drying unit will not be located at Section 17, but rather will be
located about 20 miles northeast at the Crownpoint site (FEIS at 4-83). Hence,
the drying and packaging process will not emit airborne particulates of uranium
at Section 17 (ibid.).

B. Relevant Administrative Proceedings in This Case’
1. Phase I Administrative Proceedings

Because HRI plans to start its mining operations at Section 8, the former
Presiding Officer — in an unpublished order issued in September 1998 —
granted HRI’s request to bifurcate this litigation, focusing initially in Phase I on
the Intervenors’ challenges relating to Section 8 and the overall validity of the

3 This case is being litigated pursuant to the NRC’s since-superseded procedural rules in 10 C.F.R.
Part 2, Subpart L, which were amended in 2004. See 69 Fed. Reg. 2182 (Jan. 14, 2004). Because the
new rules apply only to proceedings noticed on or after February 13, 2004, they do not apply here.
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license, leaving those issues relating to operations at the other three sites (Section
17, Unit 1, and Crownpoint) subject to later litigation in Phase II.

During Phase I, the Intervenors raised numerous challenges to the validity of
HRI’s license insofar as it authorizes mining operations at Section 8. For present
purposes, however, the only challenges that need be recounted are those in which
the then-Presiding Officer and the Commission addressed issues implicating
radiological air emissions.

In May 1998, the former Presiding Officer accepted for litigation the area of
concern that is germane to this proceeding, namely, the alleged ‘‘[i]Jnadequalcy
of HRI’s] air emissions control and the effect of recirculating radon in the mining
solution’” (LBP-98-9, 47 NRC 261, 282 (1998)).

In March 1999, the former Presiding Officer considered the Intervenors’
assertion that HRI’s operations at Section 8 would result in a radiation exposure,
or total effective dose equivalent (TEDE),* to members of the public that exceeded
0.1 rem in a year, in violation of 10 C.F.R. §20.1301. See LBP-99-15, 49 NRC
261 (1999). Although the Intervenors recognized that background radiation is
not included in the calculation of the TEDE (10 C.F.R. §20.1301(a)(1)), they
nevertheless argued that HRI’s license to mine at Section 8 should be invalidated
because ‘‘existing non-background levels of radiation at [Section 8 due to a
nearby, shutdown underground uranium mine] already exceed regulatory limits,
thus precluding the addition of a new source that would further jeopardize
public health and safety’” (49 NRC at 262).5 The Presiding Officer agreed with
the Intervenors that the existing radiation from the old underground mine is
properly viewed as nonbackground radiation that should be included in the TEDE
calculation (id. at 267). He stated, however, that he needed additional information
to determine whether HRI’s operations at Section 8 would result in a TEDE that
exceeded regulatory limits, and he therefore directed the parties to provide further
briefing on several factual and legal matters (id. at 268-69).

After the parties provided the requested information, the former Presiding
Officer considered whether, as the Intervenors argued, ‘‘HRI’s operations at
Church Rock Section 8 will cause the [TEDE] . . . to exceed the annual dose
limit”> (LBP-99-19, 49 NRC 421, 425 (1999)). In the course of his analysis,
he reiterated his agreement with the Intervenors that radiation from the old
underground mine is nonbackground radiation that should be included in the
TEDE calculation, explaining that — pursuant to the regulatory definition of

“TEDE is defined as “‘the sum of the deep-dose equivalent (for external exposures) and the
committed effective dose equivalent (for internal exposures)’’ (10 C.F.R. § 20.1003).

5 As will be discussed infra Part IILA, the putative radiation at Section 8 that the Intervenors
characterized as ‘‘nonbackground’’ allegedly emanated from an underground uranium mine on
Section 17 that had been mined intermittently from the 1950s through 1982, and from surface waste
and debris from those mining operations.
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“‘background radiation’” in 10 C.F.R. §20.1003 — all source and byproduct
materials (whether regulated by the Commission or not) should be excluded from
“‘background radiation’” and, hence, included in the TEDE calculation (id. at
426). He nevertheless concluded that the TEDE resulting from operations at
Section 8 would not exceed the regulatory limits (id. at 427). The Commission
denied the Intervenors’ request to review the decision (CLI-00-12, 52 NRC 1, 3
(2000)).

In October 2004, the then-Presiding Officer denied the Intervenors’ request
that the FEIS be supplemented for Sections 8 and 17 based on a proposed housing
development project that allegedly would be built about 2 miles from the southern
restricted site boundary of Section 17 (LBP-04-23, 60 NRC 441 (2004)). In
doing so, the Presiding Officer rejected the Intervenors’ argument that HRI had
not demonstrated the efficacy of its radiological air emissions controls (id. at
457-58). The Commission denied the Intervenors’ request to review this decision
(CLI-04-39, 60 NRC 657 (2004)).

2. Phase II Administrative Proceedings

The Intervenors now argue that HRI’s license to mine at Section 17 should
be invalidated or amended, because: (1) the radiological air emissions from
HRI’s mining operations at Section 17, combined with the radiation from the old
underground mine and its surface waste and debris on Section 17, will result in
a TEDE to the general public that exceeds 0.1 rem per year, in violation of 10
C.F.R. §20.1301(a)(1); and (2) HRI’s license application for Section 17 contains
incomplete data regarding its radiological air emissions calculations and controls.
See Intervenors’ Written Presentation in Opposition to [HRI’s] Application for
a Materials License with Respect to Radiological Air Emissions for Church
Rock Section 17 (June 13, 2005) [hereinafter Intervenors’ Written Presentation];
Intervenors’ Reply to HRI’s and NRC Staff’s Responses in Opposition to Inter-
venors’ Presentation on Radioactive Air Emissions (Aug. 12, 2005) [hereinafter
Intervenors’ Reply].

HRI and the NRC Staff responded to these challenges, arguing that: (1)
HRI’s radiological air emissions from its mining operations at Section 17 will not
exceed regulatory limits; and (2) HRI’s license application for Section 17 satisfies
regulatory requirements regarding radiological air emissions calculations and
controls. See HRI’s Response in Opposition to Intervenors’ Written Presentation
Regarding Air Emissions (July 29, 2005) [hereinafter HRI’s Response]; NRC
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Staff’s Response to Intervenors’ Presentation on Radiological Air Emissions
(Aug. 5, 2005) [hereinafter NRC Staff’s Response].°

For the reasons set forth below, I conclude that HRI has met its burden
of demonstrating that the Intervenors’ challenges relating to radiological air
emissions at Section 17 do not provide a basis for invalidating or amending HRI’s
license.

III. ANALYSIS

A. There Is No Merit to the Intervenors’ Claim That the TEDE
Resulting from HRI’s Licensed Operations at Section 17 Will Exceed
the Regulatory Limit of 0.1 Rem per Year, 10 C.F.R. § 20.1301(a)(1)

Introduction

At the outset, it is helpful to identify some undisputed facts that are material
to the parties’ arguments. Section 17 contains three extant sources of radio-
logical emissions: (1) natural surface soils containing (as nearly all soils do)
trace amounts of uranium and/or thorium; (2) an old, underground uranium mine
that was mined intermittently by several operators from the 1950s through 1982
[hereinafter the United Nuclear Corporation (UNC) mine] that, unless properly
sealed, could be a source of radon gas emissions; and (3) surface waste and debris
[hereinafter referred to as surface spoilage] from operations of the UNC mine.”
In addition, as discussed supra Part 1I.A.2, ISL mining operations on Section
17 can result in radiological air emissions in the form of radon and uranium air
particulates. See NRC Staff Exh. 1, at 3, 5; Declaration of Melinda Ronca-Battista
at 9 (June 10, 2005) [hereinafter Intervenors’ Exh. K]; Intervenors’ Exh. G at 1;

6 On December 7, 2005, each party — in compliance with an unpublished order dated November 15,
2005 — submitted a supplemental brief addressing several radiological air emissions issues. See
Intervenors’ Supplemental Brief on Radioactive Air Emissions (Dec. 7, 2005) [hereinafter Intervenors’
Supplemental Brief]; HRI's Response to Presiding Officer’s Request for Supplemental Information
(Dec. 7, 2005) [hereinafter HRI's Supplemental Brief]; NRC Staff’s Supplemental Brief (Dec. 7,
2005).

7The record reveals that the uranium ore withdrawn from the UNC mine was not processed at
Section 17, but was transported to the UNC milling site located on Section 2, more than 3 miles from
the UNC mine. See Affidavit of Richard A. Weller at 2 (Aug. 5, 2005) [hereinafter NRC Staff Exh.
2]. The surface spoilage on Section 17 was caused by ‘‘hauling ore from the Section 17 UNC mine to
the UNC mill [at Section 2]. Possible sources of contamination are the use of mine spoils in creating
the road, and fugitive dust or rock lost from the haul trucks’’ (Affidavit of Christepher A. McKenney
at 7-8 (Aug. 5, 2005) [hereinafter NRC Staff Exh. 1].
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Affidavit of Dr. Douglas B. Chambers at 4, 6-7 (July 26, 2005) [hereinafter HRI
Exh. B].2

A principal controversy in this case is which of the above four sources of
radiological emissions should be included in the TEDE calculation or, stated
differently, which of the above sources constitute background radiation that
should be excluded from the TEDE calculation.

No one disputes that the first source — natural surface soils containing trace
amounts of uranium and/or thorium — constitutes ‘‘background radiation’’ that
is excluded from the TEDE calculation pursuant to 10 C.F.R. §20.1301(a)(1).
Accordingly, I need not examine that source further.

Likewise, no one disputes that the fourth source — radiological air emissions
caused by HRI’s ISL mining operations at Section 17 — should be included
in the TEDE calculation, because it constitutes a radiological emission ‘‘from
the licensed operation’” (10 C.F.R. §20.1301(a)(1)). I consider the Intervenors’
challenges regarding HRI’s calculations and controls of those emissions infra Part
IIL.B.

The parties vigorously disagree whether the radiological emissions from the
second source (the underground UNC mine) and the third source (the surface
spoilage from the UNC mining operations) should be included in the TEDE
calculation. The Intervenors argue that (Intervenors’ Written Presentation at
12-22): (1) such emissions are not background radiation and should be included
in the TEDE; (2) these existing emissions alone exceed the regulatory limit
for the general public of 0.1 rem per year (10 C.F.R. §20.1301(a)(1)); and (3)
accordingly, HRI is barred from engaging in any mining operations at Section
17 because they would further increase the TEDE. In particular, the Intervenors
claim that ‘“‘levels of gamma radiation at the eastern fence of the Section 17
restricted area . . . [attributable to the UNC mine and/or its surface spoilage]
equat[e] to an annual dose of 1.1 rems’’ (Intervenors’ Written Presentation at 19).
They also allege that the annual dose ‘‘inside a fenced grazing area leased by Mr.
Larry King, east of Section 17 . . . [attributable to the UNC mine and/or its surface
spoilage] exceed[s] the regulatory limit’’ (id. at 19-20).

HRI and the NRC Staff, on the other hand, aver that the UNC mine has been
sealed and therefore is not a source of radiological emissions. Further, they aver
that radiological emissions from the surface spoilage should not be included in
the TEDE calculation; rather, such emissions are properly viewed as radiation
from naturally occurring radioactive material — i.e., background radiation —
which is excluded from the TEDE. See HRI's Response at 19-29; NRC Staff’s

8 The witnesses in this proceeding accompanied their written testimony with credentials establishing
their education, experience, and expertise. I find that these credentials qualify the witnesses as experts
for purposes of this proceeding.
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Response at 14-24. HRI and the Staff declare that the TEDE for Section 17,
properly calculated, is a ‘‘small fraction of the regulatory limits’” (FEIS at 4-83).
As explained below, I agree with HRI and the Staff. First, I find that undisputed
record evidence shows that the UNC mine has been sealed and, accordingly, may
be discounted as a source of radiological emissions for purposes of calculating
the TEDE. Next, I conclude that the second sentence in the regulatory definition
of “‘background radiation’” (10 C.F.R. § 20.1003) does not require that radiation
from the surface spoilage on Section 17 be excluded from background radiation.
Third, I conclude that, pursuant to the first sentence in the regulatory definition
of ‘‘background radiation’’ (ibid.), the surface spoilage is naturally occurring
radioactive material whose emissions are background radiation that are excluded
from the TEDE calculation (id. §20.1301(a)(1)). Finally, I find that the TEDE
resulting from HRI’s licensed operations on Section 17 does not exceed the
regulatory limit of 0.1 rem per year embodied in section 20.1301(a)(1).°

1. Undisputed Record Evidence Shows That the UNC Mine Is Sealed
and, Accordingly, Is Not a Source of Radiological Emissions for
Purposes of Calculating the TEDE

The Intervenors claim that HRI’s license to perform ISL uranium mining at
Section 17 should be invalidated, because in calculating the TEDE, HRI and the
NRC Staff incorrectly failed to include radon emanating from vent holes in the
UNC mine. See Intervenors’ Written Presentation at 16-18. However, whether
such emissions must be included in the TEDE need not be adjudicated, because
the record conclusively establishes that the UNC mine is sealed.!®

The NRC Staff argues (NRC Staff’s Response at 5-6) that the Intervenors are precluded from
advancing an argument based on existing levels of radiological emissions at Section 17, because
the Intervenors previously raised a concern about existing contamination at the Church Rock site,
which the then-Presiding Officer found not to be germane. See LBP-98-9, 47 NRC at 283. The
Staff’s argument lacks merit. The Intervenors’ previous concern related to the fact that HRI's license
application did *‘not address how existing contamination [at] the Church Rock site will be cleaned up’’
(ibid.). That concern, stated the Presiding Officer, was not germane, because ‘‘[u]nless there is some
project-related reason, a licensee is not required to clean up problems that it did not create’’ (ibid.).
That nongermane concern is materially different than the Intervenors’ present concerns, which include
whether the TEDE, including HRI’s radiological air emissions, exceeds the limits in 10 C.F.R. Part
20. The Intervenors’ concern about radiological air emissions unquestionably is germane (id. at 282).
To resolve whether the radiological air emissions at Section 17 will result in a TEDE that exceeds
regulatory limits, it is necessary to determine what components must be included in the TEDE, which,
in turn, requires resolving whether radiological emissions from the UNC mine and its surface spoilage
are background radiation. The Intervenors are not precluded from raising these concerns.

10 The Intervenors repeatedly characterize the underground material in the UNC mine as *‘byproduct
material’’ (Intervenors’ Written Presentation at 16, 17). Because the mine is sealed and is not a

(Continued)
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The record shows that the UNC mine contained four openings — the main
shaft, a gravel hole, and two ventilation shafts (Affidavit of Salvador Chavez at 2
(July 27, 2005) [hereinafter HRI Exh. C]). Notably, the Intervenors concede that
the UNC mine shafts (i.e., the main shaft and the gravel hole) ‘‘have been sealed’’
and are not a source of radiological emissions (Intervenors’ Written Presentation
at 16 n.5). They also acknowledge that if the UNC mine vents are likewise sealed,
their argument regarding radiological emissions from the vents would be moot
(ibid.). But they assert that ‘‘[n]o evidence . . . has been presented that [the] vent
holes’’ have been sealed (ibid.). The Intervenors are incorrect.

HRI’s witness, Salvador Chavez, stated that he supervised the sealing of all
four mine openings in October and November of 1994 (HRI Exh. C at 2). As
relevant here, Mr. Chavez provided a detailed description of how the vent shafts
were sealed (id. at 2-3), and he also submitted photographs of the sealed shafts
(Attachment 2 to HRI Exh. C). Another HRI witness, Mr. Pelizza, confirms
that all UNC mine openings, including the ventilation shafts, ‘‘have been fully
sealed’” and ‘‘do not provide a conduit for radon emanation’” (HRI Exh. A at 14).

The record thus negates the Intervenors’ assertion that the UNC mine is a
source of radiological emissions for purposes of calculating the TEDE.

2. Radiation from the Surface Spoilage on Section 17 Is Not Excluded
Jrom Background Radiation Pursuant to the Second Sentence of the
Regulatory Definition of Background Radiation, 10 C.F.R. §20.1003

a. The Second Sentence of the Regulatory Definition of Background
Radiation, 10 C.F.R. §20.1003, Excludes Radiation from Source
Material and Byproduct Material That Are ‘‘Regulated by the
Commission’’

The Intervenors claim that HRI’s license to perform ISL uranium mining at
Section 17 should be invalidated, because in calculating the TEDE, HRI and the
NRC Staff incorrectly failed to include radiological emissions from the surface
spoilage on Section 17 (Intervenors’ Written Presentation at 12-22). An analysis
of this claim begins with 10 C.F.R. §20.1301, which establishes dose limits
with which licensees must comply. Section 20.1301(a)(1) states in pertinent part
that “‘[e]ach licensee shall conduct operations so that [t]he [TEDE] to individual

source a radiological emissions, the correctness vel non of the Intervenors’ characterization of the
underground material is beside the point. I nevertheless note that ‘‘byproduct material’’ consists of
“‘tailings or wastes’’ produced as a result of the refining or processing of ore primarily for its source
material content (infra Part III.A.2.c). Material in the UNC mine was, and is, ‘‘ore in its natural form
prior to any processing, such as grinding, roasting or beneficiating, or refining’’ (10 C.F.R. §40.4)
(definition of ‘‘unrefined and unprocessed ore’’). Hence, the underground material in the UNC mine
plainly does not satisfy the definition of ‘‘byproduct material.”’
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members of the public from the licensed operation does not exceed 0.1 rem . . .
in a year, exclusive of the dose contributions from background radiation’’ (10
C.F.R. §20.1301(a)(1) (emphasis added)).

Because ‘‘background radiation’’ is excluded from the TEDE calculation,
determining the proper meaning and scope of that regulatory definition is critical.
‘‘Background radiation’’ is defined as (10 C.F.R. § 20.1003):

radiation from cosmic sources; naturally occurring radioactive material, including
radon (except as a decay product of source or special nuclear material); and global
fallout as it exists in the environment from the testing of nuclear explosive devices
or from past nuclear accidents such as Chernobyl that contribute to background
radiation and are not under the control of the licensee. ‘‘Background radiation’
does not include radiation from source, byproduct, or special nuclear materials
regulated by the Commission.

The parties disagree about the proper interpretation of the last sentence. The
Intervenors urge me to adopt the analysis espoused by the former Presiding Officer
during Phase I of this case. Specifically, relying on the canon of construction

known as the ‘‘rule of the last antecedent,”’!! the Intervenors argue that the
phrase ‘‘regulated by the Commission’’ refers only to the last antecedent noun
in the series — i.e., ‘‘special nuclear materials’> — and that radiation from

all source and byproduct materials (whether regulated by the Commission or
not) is excluded from background radiation (Intervenors’ Written Presentation
at 12-13) (citing LBP-99-19, 49 NRC at 426). Pursuant to this regulatory
definition, argue the Intervenors, surface spoilage from the UNC mine constitutes
source and/or byproduct materials whose radiation is excluded from background
radiation and, hence, must be included in the TEDE calculation (Intervenors’
Written Presentation at 15-18).12

HRI and the NRC Staff argue that the definition of background radiation
advanced by the Intervenors (and accepted by the former Presiding Officer) is
a serious misreading of the regulation, and that the phrase ‘‘regulated by the
Commission’’ refers to all three antecedent nouns. See HRI’s Response at 16-18;
NRC Staff’s Response at 11-13. Thus, according to HRI and the Staff, although

! Pursuant to the rule of the last antecedent, *‘qualifying words, phrases and clauses must be applied
to the words or phrases immediately preceding them and are not to be construed as extending to
and including others more remote.”” Demko v. United States, 216 F.3d 1049, 1053 (Fed. Cir. 2000)
(quoting Wilshire Westwood Associates v. Atlantic Richfield Corp., 881 F.2d 801, 804 (9th Cir. 1989)).

12 The Intervenors do not argue that the surface spoilage constitutes special nuclear material, nor
could such an argument be reconciled with the definition of ‘‘special nuclear material’’> which
includes plutonium, uranium-233, and enriched uranium (42 U.S.C. § 2014(aa); 10 C.F.R. § 20.1003).
Accordingly, my analysis focuses exclusively on whether the surface spoilage constitutes source
and/or byproduct materials within the meaning of ‘‘background radiation’” (10 C.F.R. § 20.1003).
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the regulatory definition of background radiation excludes radiation from source,
byproduct, and special nuclear materials if they are regulated by the Commission,
it does not exclude radiation from such materials if they are not regulated by the
Commission. I agree.

The Intervenors, in relying on the rule of the last antecedent, fail to recognize
that the last antecedent noun — i.e., ‘ ‘materials’” — is plural, which indicates that
it is the object of more than one precedent adjective. In other words, a fundamental
rule of syntax supports the conclusion that the plural noun ‘‘materials’’ was
meant to be the object of more than one precedent adjective. Because there
is no differentiation among the three precedent adjectives, it may reasonably be
concluded that ‘ ‘materials’’ was intended to be the object of them all — “‘source,”’
“‘byproduct,’” and ‘‘special nuclear’’ — and that the qualifying phrase, ‘‘regulated
by the Commission,”” applies to them all.

This conclusion is supported by the regulatory definitions in 10 C.F.R.
§20.1003 of ‘‘source material,”” ‘‘byproduct material,”” and ‘‘special nuclear
material”’ — which all use a singular form of the noun ‘‘material.”” This reg-
ulatory evidence supports the conclusion that the Commission acted knowingly
and deliberately when it used the plural form of ‘‘materials’’ in the definition of
“‘background radiation,’’ intending it to be the object of the three precedent ad-
jectives, ‘‘source,”” ‘‘byproduct,”’ and ‘‘special nuclear.”” This, in turn, indicates
that — contrary to the Intervenors’ argument — the phrase ‘‘regulated by the
Commission’’ was intended to apply to source and byproduct materials, as well
as to special nuclear material.'’

That the phrase ‘‘regulated by the Commission’” does not apply solely to
special nuclear material is also supported by the canon of construction that, where
possible, a regulation should be construed in a manner that avoids internal incon-
sistencies. See, e.g., United States v. Raynor, 302 U.S. 540, 547 (1938); Water
Quality Ass’n Employees’ Benefit Corp. v. United States, 795 F.2d 1303, 1307
(7th Cir. 1986); Brotherhood of Locomotive Firemen and Enginemen v. Northern
Pacific Railway Co., 274 F.2d 641, 646-47 (8th Cir. 1960). If, as the Intervenors
assert, radiation from all source material (whether or not regulated by the Com-
mission) is excluded from background radiation, then radiation from, for example,
surface soils and outcrops containing naturally occurring uranium and thorium

13 Notably, the Intervenors fail to provide any rationale as to why radiation from special nuclear
material should be treated differently than radiation from source material or byproduct material for
purposes of defining background or calculating the TEDE. In fact, they cite regulatory history that
cuts in the other direction, because it shows ‘‘that the Commission’s purpose in adding the second
sentence to the definition of ‘background radiation’ was to ensure that radioactive emissions from
other NRC-licensed facilities [e.g., emissions from facilities possessing materials regulated by the
Commission] would be counted in the TEDE’’ (Intervenors’ Supplemental Brief at 13) (citing 56 Fed.
Reg. at 23,274). See also NRC Staff’s Supplemental Brief at 7.
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would be excluded from background radiation. This would create an inconsis-
tency with the first sentence in the regulatory definition of background radiation,
which states that radiation from ‘‘naturally occurring radioactive material’’ is
background radiation (10 C.F.R. §20.1003).'* To harmonize these regulatory
provisions, the definition of ‘‘background radiation’’ must be construed, on the
one hand, as including ‘‘source material’’ that is not regulated by the Commission
(i.e., ‘‘naturally occurring radioactive material’’), and, on the other hand, as
excluding ‘‘source material’’ that is regulated by the Commission. See infra Part
III.A.2.b (discussing the distinction between regulated and unregulated source
material).

In short, the interpretation advanced by the Intervenors lacks merit. Because
the regulatory words ‘‘source, byproduct, [and] special nuclear materials’” (10
C.F.R. §20.1003) “‘are followed by a clause which is applicable as much to
the first and other words as to the last, the natural construction of the language
demands that the clause be read as applicable to all’’ (Porto Rico Railway, Light
& Power Co. v. Mor, 253 U.S. 345, 348 (1920)).

The Intervenors also assert that this interpretation of the last sentence in
the regulatory definition of ‘‘background radiation’> — and more specifically,
the conclusion that the phrase ‘‘regulated by the Commission’’ refers to source
and byproduct materials — is barred by the ‘‘law of the case’” doctrine. See
Intervenors’ Written Presentation at 13-14; Intervenors’ Reply at 9-16. I disagree.

Pursuant to the law of the case doctrine — which is a rule of repose designed
to promote judicial economy and jurisprudential integrity — the decision of
an appellate tribunal should ordinarily be followed in all subsequent phases of
that case, provided that the particular question in issue was ‘‘actually decided
or decided by necessary implication’’ (Safety Light Corp. (Bloomsburg Site
Decontamination), CLI-92-9, 35 NRC 156, 159-60 & n.5 (1992)). Here, the
relevant appellate tribunal (i.e., the Commission) did not grant the Intervenors’
petition to review the former Presiding Officer’s decision (CLI-00-12, 52 NRC
at 3), much less render a decision on the particular question in issue. Moreover,
because the Intervenors alone sought review (supra p. 51), the correctness vel
non of the former Presiding Officer’s regulatory interpretation of ‘‘background
radiation’” was not even brought to the Commission’s attention as a basis for

141n this part of the Decision, I explain why radiation from the surface spoilage is not excluded from
background radiation pursuant to the second sentence of the regulatory definition of ‘‘background
radiation’” (10 C.F.R. §20.1003). In Part III.A.3 infra, 1 explain why such radiation is included in
background radiation pursuant to the first sentence of the regulatory definition.
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review, so it may not fairly be argued that the Commission even considered the
issue. In short, the law of the case doctrine is not apposite here.'’

That the law of the case doctrine is inapplicable here does not mean that the
former Presiding Officer’s analysis is perforce wholly without precedential value.
Cf. Sequoyah Fuels Corp., CLI-95-2, 41 NRC 179, 190 (1995) (*‘Licensing Board
decisions . . . have no precedential effect beyond the immediate proceeding in
which they were issued’’). Rather, it means that the precedential value of his
analysis is limited to its power to persuade. With due respect for the former
Presiding Officer’s reasoning, I am unpersuaded by his regulatory interpretation.
For the reasons discussed above, I conclude that his analysis — which overlooked
regulatory syntax, regulatory evidence, and regulatory structure — was incorrect,
and I decline to follow it.

The Intervenors nevertheless argue that I should apply the former Presiding
Officer’s regulatory interpretation ‘‘as a matter of policy’’ (Intervenors’ Written
Presentation at 22). They assert that its application here will (1) result in including
radiation from the UNC mine’s surface spoilage in the TEDE, which will (2) result
in a TEDE that exceeds the regulatory limit, which will (3) result in the invalidation
of HRI’s license to perform ISL mining at Section 17. A contrary result, they
argue, will pose a risk to public health and safety by ignoring the ‘‘cumulative
impacts of past and concurrent uranium mining on nearby communities’” (ibid.).
I reject this argument for two reasons. First, as will be shown infra Part I11.A 4,
because the calculated TEDEs arising from HRI’s licensed operations ‘‘are a
small fraction of the regulatory limits’’ (FEIS at 4-83) and will have ‘‘negligible
effects in terms of health physics and radiological impacts’’ (id. at 4-87), I am
satisfied that HRI’s operations will not be inimical to public health and safety (10
C.FR. §40.32(d)).

Second, and more fundamentally, I lack authority to adopt a ‘‘policy’’ that
invalidates a Commission regulation. The second sentence of the regulatory
definition of background radiation establishes that radiation from source and
byproduct materials ‘‘regulated by the Commission’’ is excluded from back-
ground radiation, and, as will be shown infra Part III.A.3, the first sentence of
the regulatory definition of background radiation establishes that radiation from
‘“‘naturally occurring radioactive material’> — such as the UNC mine’s surface
spoilage — is background radiation that, pursuant to 10 C.F.R. § 20.1301(a)(1), is
excluded from the TEDE. In urging me to adopt an approach that is at odds with
the governing regulations, the Intervenors essentially are attempting to use this
proceeding to rewrite those regulations. This they may not do. See Baltimore Gas

150f course, the Commission’s denial of review is not a decision on the merits. It simply indicates
that the appealing party — here, the Intervenors — ‘‘identified no ‘clearly erroneous’ factual finding
or important legal error requiring Commission correction’’ (Hydro Resources, Inc. (P.O. Box 15910,
Rio Rancho, NM 87174), CLI-00-12, 52 NRC 1, 3 (2000)) (citing 10 C.F.R. § 2.786(b)(4)).
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& Electric Co. (Calvert Cliffs Nuclear Power Plant), 4 AEC 243, 244 (1969); 10
C.F.R. §2.335. To the extent that the Intervenors disagree with a regulation, their
recourse is to petition the Commission for rulemaking to change it (10 C.F.R.
§2.802).

Contrary to the Intervenors’ assertion, my resolution of this issue does not
“turn a blind eye’’ to the radiological effects of past uranium mining and
“‘condemn[ ] certain communities to be radiation sacrifice areas’’ (Intervenors’
Written Presentation at 22-23). Nothing in my analysis relieves the NRC Staff
of its obligation under the National Environmental Policy Act to conduct a
cumulative impacts analysis, which requires it to take a hard look at the project’s
cumulative impacts on radiation levels. If the Staff determines that the cumulative
radiological impacts of a license applicant’s proposed project will be inimical
to the public health and safety, it must take steps to address those impacts by
imposing license conditions that avoid such harm, or, if such mitigating measures
would be unavailing, deny the license application.

Notably, during Phase I of this proceeding, the Commission expressly consid-
ered whether the Staff adequately performed the cumulative radiological impacts
analysis for mining operations at Section 8, and it resolved this question in the
affirmative (Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174),
CLI-01-4, 53 NRC 31, 60-61 (2001)). The Commission explained (id. at 61-62):

Cumulative impacts analysis looks to whether the impacts from a proposed
project will combine with the existing, residual impacts in the area to result in
a significant ‘‘cumulative’’ impact — where, in other words, the new impact is
significantly enhanced by already existing environmental effects. The Intervenors
simply have not credibly suggested how the relatively minor radiological impact
of Section 8 will in fact prove significant even when added to already existing
radiological conditions. They have not cast doubt on the FEIS’s conclusion that the
Church Rock Section 8 mining will make only a minor, insignificant addition to
overall preexisting radiological impacts.

Similarly, as will be discussed infra Part I11.A.4, the Section 17 mining operations
“‘will make only a minor, insignificant addition to overall preexisting radiological
impacts’’ (id. at 62), thus posing no significant threat to public health and safety.!

16 A5 a factual backdrop, the national average dose received by an individual due to background
radiation is 0.3 rem per year (NUREG-1501, ‘‘Background as a Residual Radioactivity Criterion for
Decommissioning’’ (HRI Annex C) at 28, 30 (Aug. 1994) (Draft Report)). However, annual doses can
vary significantly from that figure. For example, the record shows that a person living on sandy soil
near the ocean might receive an annual background dose of about 0.1 rem, whereas a person living in a
mountainous area in Colorado might receive an annual background dose of about 1.0 rem. This range
of 0.1 rem to 1.0 rem — a span factor of 10 — *‘is typical of the variation in background doses for

(Continued)
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b. The Surface Spoilage on Section 17 Is Not Source Material Regulated
by the Commission, and Its Radiation Is Therefore Not Excluded from
Background Radiation Pursuant to the Last Sentence of the Regulatory
Definition of Background Radiation, 10 C.F.R. §20.1003

Having determined that ‘‘background radiation’” — which is not included in
the TEDE calculation — excludes radiation from source material regulated by
the Commission, the next question is whether the surface spoilage on Section 17
is source material regulated by the Commission. The Intervenors argue that this
question must be answered in the affirmative, and, accordingly, that the radiation
emanating from the spoilage must be included in the TEDE calculation (Inter-
venors’ Written Presentation at 15-21). HRI and the NRC Staff argue contrarily
that the surface spoilage is not source material regulated by the Commission, and
it is therefore not excluded from background radiation (HRI’s Response at 19-21;
NRC Staff’s Response at 15-20). For the reasons discussed below, I agree with
HRI and the NRC Staff.

In determining whether the surface spoilage on Section 17 is source material
regulated by the Commission, I turn first to the Atomic Energy Act (AEA), where
Congress stated that the ‘‘processing and utilization of source . . . material must
be regulated in the national interest and in order to provide for the common
defense and security and to protect the health and safety of the public’’ (42 U.S.C.
§2012(d)). Congress defined ‘source material’’ as follows (id. § 2014(z)):

The term ‘‘source material’’ means (1) uranium, thorium, or any other material
which is determined by the Commission pursuant to the provisions of section 61 to
be source material; or (2) ores containing one or more of the foregoing materials,
in such concentration as the Commission may by regulation determine from time to
time.

Consistent with the above statutory definition, the Commission promulgated
the following definition of ‘‘source material’’:

most United States citizens in a given year’’ (id. at 30; accord HRI’s Supplemental Brief, Exh. A at 3).
Moreover, this broad range itself is subject to variation, because the cosmic component of background
radiation can vary by 10% over the 11-year solar cycle, and sporadic geophysical phenomena — such
as volcanic eruptions, earthquakes, and floods — can contribute significant additional background
doses to the environment (HRI’s Supplemental Brief, Exh. A at 3). Assuming arguendo the correctness
of the Intervenors’ assertion that the ‘‘levels of gamma radiation at the eastern fence of the Section 17
restricted area . . . equat[e] to an annual dose of 1.1 rems’” (Intervenors’ Written Presentation at 19),
such a background dose does not substantially differ from the ‘‘typical [range of] background doses
for most United States citizens in a given year’” (HRI Annex C at 30). Equally important for present
purposes, pursuant to the governing regulations, such a background dose is excluded from the TEDE
calculation (see infra Part IT11.A.3).
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(1) Uranium or thorium or any combination of uranium and thorium in any
physical or chemical form; or

(2) Ores that contain, by weight, one-twentieth of 1 percent (0.05 percent), or
more, of uranium, thorium, or any combination of uranium and thorium. Source
material does not include special nuclear material.

10 C.F.R. § 20.1003; accord id. § 40.4.

It is undisputed that the surface spoilage on Section 17 contains uranium *‘in
any physical . . . form’ and thus falls within the first definitional category of
“‘source material’’ (10 C.F.R. §§ 20.1003, 40.4). Notably, however, not all source
material is regulated by the Commission. I conclude that the surface spoilage is
source material that is not regulated by the Commission for two reasons.!”

First, the surface spoilage from the UNC mine is exempt from the licensing
requirements of Part 40 pursuant to the regulatory provision that renders licensing
unnecessary for ‘‘unimportant quantities of source material’’ (10 C.F.R. §40.13).
The Commission’s authority to promulgate this regulation stems from the AEA,
which states that a license is not required ‘‘for quantities of source material
which, in the opinion of the Commission, are unimportant’ (42 U.S.C. § 2092).
Pursuant to this statutory grant of discretion, the Commission has stated that a
license is not required for the possession of ore ‘‘in which the source material is
by weight less than one-twentieth of 1 percent (0.05 percent) of the [ore]’” (10
C.F.R. §40.13(a)), which ‘‘is equivalent to material having uranium concentrated
in it at a value of 500 parts per million (ppm)’’ (NRC Staff Exh. 1, at 5). Because
the instant record shows ‘‘no materials present on the ground surface of Section
17 exceeding the 500 ppm uranium threshold’’ for licensable source material (id.
at 6; accord HRI Exh. A at 13, 16), I conclude that the surface spoilage from the
UNC mine is not source material regulated by the Commission.

Moreover, the surface spoilage is not source material regulated by the Commis-
sion for a second, alternative reason. Pursuant to 10 C.F.R. §40.13(b), a person
is exempt from Part 40 licensing requirements ‘‘to the extent that such person
receives, possesses, uses, or transfers unrefined and unprocessed ore containing
source material’’ (10 C.F.R. §40.13(b)) (emphasis added). ‘‘Unrefined and un-
processed ore’’ is defined as ‘‘ore in its natural form prior to any processing, such
as grinding, roasting or beneficiating, or refining’’ (id. §40.4). The undisputed
record establishes that the surface spoilage on Section 17 — which consists of
mine spoils used to create roads, and fugitive dust or rock lost from the haul
trucks transporting uranium ore to an offsite milling facility on Section 2 (supra

17 The parties do not raise an issue about the proper definition of the phrase ‘‘regulated by the
Commission.”” Rather, they seem to agree that source material is regulated by the Commission if
possession of the material requires a license from the Commission. For present purposes, I accept that
definition.
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note 7) — is unrefined and unprocessed ore from the UNC mine. Accordingly,
the surface spoilage is not source material regulated by the Commission.

There is thus no tenable legal or factual basis for concluding that the surface
spoilage on Section 17 constitutes source material regulated by the Commission
whose radiation should be excluded from background radiation. Rather, as will
be discussed in greater detail infra Part III.A.3, this material constitutes ‘‘natu-
rally occurring radioactive material’”’ whose radiation is included in background
radiation and, therefore, is excluded from the TEDE calculation.'s

c. The Surface Spoilage on Section 17 Is Not Byproduct Material, and
Its Radiation Is Therefore Not Excluded from Background Radiation
Pursuant to the Last Sentence of the Regulatory Definition of
Background Radiation, 10 C.F.R. §20.1003

The Intervenors also argue (Intervenors’ Written Presentation at 15-22) that
the surface spoilage on Section 17 is ‘ ‘byproduct material’” whose radiation must
be excluded from background radiation (and, hence, included in the TEDE calcu-
lation) pursuant to the last sentence of the regulatory definition of ‘‘background
radiation’” (10 C.F.R. §20.1003). HRI and the NRC Staff disagree. See HRI’s
Response at 19-21; NRC Staff’s Response at 18-20.1°

Once again, the starting point for determining whether the surface spoilage is
byproduct material is the AEA, which provides, in pertinent part, the following
definition of ‘‘byproduct material’’ (42 U.S.C. § 2014(e)):

The term ‘‘byproduct material’> means (1) any radioactive material (except special
nuclear material) yielded in or made radioactive by exposure to the radiation incident
to the process of producing or utilizing special nuclear material; (2) the tailings or
wastes produced by the extraction or concentration of uranium or thorium from any
ore processed primarily for its source material content . . . .

'8 The Intervenors assert that the record is ‘‘barren’” regarding the existence of source material
at Section 17 (Intervenors’ Written Presentation at 16). They argue that ‘“HRI should make clear
whether there is source material within . . . Section 17 [and after] HRI provides this information,
Intervenors should be given the opportunity to challenge HRI’s data and information’” (ibid.). For the
reasons stated above in text, I find that ample record evidence supports the conclusion that the surface
spoilage is not source material regulated by the Commission.

19Because the surface spoilage on Section 17 plainly is not byproduct material pursuant to the
regulatory definition, it is not necessary to distinguish between byproduct material that is and is not
regulated by the Commission (assuming arguendo that the latter category of byproduct material even
exists). Cf. HRI’s Response at 17 (“‘there cannot be . . . byproduct . . . material which is not regulated
by the Commission’”).
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Because the Intervenors’ argument that surface spoilage on Section 17 is ‘ ‘byprod-
uct material’’ relies solely on the second definitional prong, my analysis will
focus exclusively on that prong.

Consistent with the above statutory definition, the Commission defines ‘by-
product material’’ in pertinent part as ‘‘[t]he tailings or wastes produced by the
extraction or concentration of uranium or thorium from ore processed primarily
for its source material content’” (10 C.F.R. § 20.1003; accord id. § 40.4).

The Intervenors assert that surface spoilage on Section 17 *‘falls squarely
under the definition of byproduct material’’ (Intervenors’ Written Presentation at
16-17), because it constitutes ‘‘tailings or wastes produced by the extraction or
concentration of uranium’’ (10 C.F.R. § 20.1003). The Intervenors are incorrect.

The Intervenors’ assertion ignores that for ‘‘tailings or wastes’’ to fall within
the definition of byproduct material, the plain statutory and regulatory language
requires that such tailings or wastes be ‘‘produced’” from ore that has been
“‘processed’’ for its source material content (42 U.S.C. §2014(e)(2); 10 C.F.R.
§20.1003). See also 57 Fed. Reg. 20,525 (May 13, 1992) (*‘[f]or the tailings
and waste . . . to qualify as 11e(2) byproduct material, the ore must be processed
primarily for its source-material content’”). In other words, byproduct material
occurs as a result of a processing activity that extracts uranium from ore or
otherwise renders the uranium ore into a purer state of uranium. See 10 C.F.R.
§ 40.4 (defining ‘unrefined and unprocessed ore’’ as ‘ore in its natural form prior
to any processing, such as grinding, roasting or beneficiating, or refining’’); cf.
42 U.S.C. §7911(8) & 40 C.F.R. § 192.01(m) (Uranium Mill Tailings Radiation
Control Act of 1978 and EPA regulation define ‘‘tailings’’ as ‘‘the remaining
portion of a metal-bearing ore after some or all of such metal, such as uranium,
has been extracted’’).2°

Undisputed record evidence establishes that Section 17 contained no processing
or milling facility. Thus, uranium ore from the UNC mine was not processed on
Section 17. It was hauled from Section 17 to the offsite UNC mill located more
than 3 miles away on Section 2. See NRC Staff Exh. 1, at 6 (‘‘no refining or
processing of ore ever took place on Section 17°’); accord supra note 7. Because
the surface spoilage on Section 17 is unprocessed and unrefined uranium ore, it
does not fall within the definition of byproduct material. See NRC Staff Exh. 2,

20 Uranium ore from a conventional mine is refined and processed at a milling facility, which is a
chemical plant that extracts uranium from the ore. Generally, the ore arrives via truck at the facility,
where it is crushed, then leached with sulfuric acid or alkaline. Conventional mills extract 90 to 95%
of the uranium from the ore. The solid (sandy) portion from the milling process is called mill tailings
or wastes, which contain residual uranium and its progeny. To provide for the disposal, long-term
stabilization, and control of mill tailings in a safe and environmentally sound manner, Congress
enacted the Uranium Mill Tailings Radiation Control Act of 1978, 42 U.S.C. §§ 7901 et seq. See
generally Kerr-McGee Chemical Corp. v. NRC, 903 F.2d 1, 2-4 (D.C. Cir. 1990).
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at 2-4 (Section 17 “‘never contained byproduct materials [because ore from the]
Section 17 mine was sent to the UNC mill [on Section 2] for processing’’).

Because the surface spoilage on Section 17 is not byproduct material, its
radiological emissions need not be excluded from background radiation pursuant
to the last sentence of the regulatory definition of ‘‘background radiation’ (10
C.F.R. §20.1003).

For the same reason, there is no merit to the Intervenors’ claim that evaporation
pond sludge at Section 17 is byproduct material whose radiation must be excluded
from background radiation (Intervenors’ Written Presentation at 16). The ponds
to which the Intervenors refer are the ‘‘mine dewatering ponds typically used at
non-ISL underground uranium mines as surface storage areas to keep the mines
free from excess water’” (NRC Staff Exh. 2, at 4). The putative mine waste
contained in the pond sludge was not byproduct material, because, like the surface
spoilage on Section 17, it was not the product of a processing activity. In any
event, the record shows that the ‘‘[m]ine waste — in the form of radium 226
contained in pond sludge — was removed from the ponds more than ten years
ago and was disposed of off-site’” (ibid.; accord HRI Exh. A at 16).

In sum, there is no tenable legal or factual basis for concluding that Section 17
contains byproduct material whose radiation should be excluded from background
radiation.?!

3. The Surface Spoilage on Section 17 Is ‘‘Naturally Occurring
Radioactive Material’’ Whose Radiation Is Excluded from
the TEDE Calculation

That radiological emissions from the surface spoilage on Section 17 are
not excluded from background radiation pursuant to the last sentence of the
regulatory definition of background radiation does not affirmatively establish that
such emissions are part of background radiation and, hence, excluded from the
TEDE calculation. To determine the validity of that proposition, I turn first to
10 C.F.R. §20.1301(a)(1), which sets radiological dose limits for the general
public that NRC licensees must meet, and which provides that each licensee shall
conduct operations so that:

The [TEDE] to individual members of the public from the licensed operation
does not exceed 0.1 rem . . . in a year, exclusive of the dose contributions from

21 The Intervenors opine that “‘[i]t would be a strange regulatory regime that permitted an owner to
sell land with tailings . . . to another owner, who would be allowed to treat this preexisting condition
as background radiation’” (Intervenors’ Written Presentation at 24) (quoting LBP-99-15, 49 NRC at
267). Although the Intervenors’ statement is true, it is also quite beside the point, because, as shown
above, Section 17 contains no tailings.
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background radiation, from any medical administration the individual has received,
from exposure to individuals administered radioactive material and released under
§ 35.75, from voluntary participation in medical research programs, and from the
licensee’s disposal of radioactive material into sanitary sewerage in accordance with
§20.2003 . ...

Section 20.1301(a)(1) thus requires a licensee to ensure that the TEDE ‘‘to
individual members of the public from the licensed operation’” does not exceed
0.1 rem per year *‘exclusive of the dose contributions from background radiation”’
and other specified sources (10 C.F.R. § 20.1301(a)(1)). Significantly, the phrase
“from the licensed operation’’ appears to serve as a limitation on what is to
be included in the TEDE calculation. Because any radiation from the surface
spoilage is wholly unrelated to HRI’s licensed ISL mining operation, it follows
— from the plain regulatory language — that such radiation is not included in the
TEDE calculation. See NRC Staff’s Response at 20; NRC Staff’s Supplemental
Brief at 2-3, 6-7.22

A further limitation on the TEDE calculation imposed by section 20.1301(a)(1)
is that it does not include ‘‘background radiation.”” The first sentence of the
regulatory definition of that term (10 C.F.R. § 20.1003) states that background
radiation is radiation from: (1) ‘‘cosmic sources’’; (2) ‘‘naturally occurring
radioactive material, including radon (except as a decay product of source or
special nuclear material)’’; and (3) global fallout ‘‘from the testing of nuclear
explosive devices or from past nuclear accidents such as Chernobyl that contribute
to background radiation and are not under the control of the licensee.”” HRI and
the NRC Staff argue that the surface spoilage on Section 17 is ‘ ‘naturally occurring
radioactive material’’ whose radiation is background radiation that, pursuant to 10
C.F.R. §20.1301(a)(1), is excluded from the TEDE calculation. HRI’s Response
at 19-21; NRC Staff’s Response at 20-22. I agree.??

Neither the AEA nor Commission regulations define the term ‘‘naturally
occurring radioactive material.”” However, the parties have submitted record
evidence that, for present purposes, provides an adequate definition of that term.>

221 decline to base this Decision exclusively on this rationale, because it essentially renders
the remaining portion of the regulation — which specifies several categories of radiation dose
contributions that are to be excluded from the TEDE calculation (some of which plainly are not related
to the licensed operation) — unnecessary. I therefore proceed with an analysis that inquires whether
radiation from the surface spoilage is background radiation that is excluded from the TEDE.

23 My analysis here is limited to surface spoilage on Section 17, because, as explained supra Part
III.A.1, the UNC mine is sealed and is not a source of radiological emissions.

24Because the term ‘‘naturally occurring radioactive material’” lacks a statutory or regulatory
definition, I construe it in accord with its *‘ ‘ordinary or natural’ meaning’’ (Smith v. United States,
508 U.S. 223, 228 (1993)), which, as discussed above, is informed by regulatory and industry usage
and practice.
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The term ‘‘naturally occurring radioactive material,”” or NORM, is accorded a
broad, commonsensical meaning. It consists of materials that contain primordial
radioisotopes (e.g., uranium and its progeny) which are present naturally in rocks,
soils, water, and minerals, and that are not regulated by the Commission. See
NRC Staff Exh. 6, at 2; NRC Staff Exh. 8, at 3. This broad definition of
NORM includes radioactive materials that are undisturbed in nature, as well as
radioactive materials that, as a result of human activities, are no longer in their
natural state. For example, NORM includes the following industrial wastes that
are not regulated by the Commission (NRC Staff Exh. 6, at 3 & Attachment 4):
uranium mining overburden, phosphate waste, water treatment waste, petroleum
production waste, mineral processing waste, and geothermal energy production
waste.?

Around 1998, as a result of regulatory and industry practice, the subset of
NORM whose radionuclides have become concentrated and/or exposed as a
result of human activities became known as ‘‘technologically enhanced naturally
occurring radioactive materials,”” or TENORM. See NRC Staff Exh. 8, at 3
& n.1. The National Academy of Sciences (NAS) defines TENORM as ‘‘any
naturally occurring material not subject to regulation under the Atomic Energy
Act whose radionuclide concentrations or potential for human exposure have been
increased above levels encountered in the natural state by human activities’” (id.
at 3) (quoting National Research Council of the [NAS] and National Academy
of Engineering, ‘‘Evaluation of Guidelines for Exposures to [TENORM],”” at 19
(1999)).

In a June 2000 report to Congress, the United States Environmental Protection
Agency (EPA) endorsed NAS’s definition of TENORM, and it further described
TENORM as follows (NRC Staff Exh. 8, at 2):

TENORM . . . [is] not subject to regulation under the Atomic Energy Act . . . [and
consists of] material containing radionuclides that are present naturally in rocks,
soils, water, and minerals and that have become concentrated and/or exposed to the
accessible environment as a result of human activities such as manufacturing, water
treatment, or [conventional] mining operations.

The surface spoilage on Section 17 plainly falls within the definition of
TENORM, because it is ‘‘material containing radionuclides that are present

2In 1986, the Commission issued a proposed rule that defined ‘‘natural background exposure’’
as ‘‘exposure to cosmic and terrestrial sources of [NORM], including technologically enhanced
radioactive material, such as plasterboard and fertilizer’’ (51 Fed. Reg. 1092 (Jan. 9, 1986)). Although
this definition did not appear in the final rule (see 56 Fed. Reg. 23,260 (May 21, 1991)), it illustrates
that the Commission long has viewed NORM as including radioactive materials that, as a result of
human activities, are no longer in their natural state.
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naturally in rocks . . . and that have become concentrated and/or exposed to the
accessible environment as a result of . . . [conventional] mining operations’” (NRC
Staff Exh. 8, at 2). Because the surface spoilage is TENORM (which is a subset
of NORM)), its radiation is background radiation that is excluded from the TEDE
calculation pursuant to 10 C.F.R. § 20.1301(a)(1).>

The Intervenors argue that the surface spoilage is not NORM (or its subset,
TENORM), because the surface spoilage is under the control of HRI, and the def-
inition of ‘‘background radiation’’ indicates that background radiation emanates
only from material that is ‘‘not under the control of the licensee’’ (Intervenors’
Supplemental Brief at 16). The Intervenors are incorrect. The phrase ‘‘not under
the control of the licensee’” was added in 1997 when the Commission amended
the definition of ‘‘background radiation’’ to include fallout from past nuclear
accidents such as Chernobyl (62 Fed. Reg. 39,058, 39,087 (July 21, 1997)). As
the NRC Staff correctly points out (NRC Staff’s Supplemental Brief at 13-14),
the regulatory history of this amendment indicates that the phrase ‘‘not under the
control of the licensee’” was intended only to apply to Chernobyl-like fallout, not
to the antecedent phrase ‘ ‘naturally occurring radioactive materials.”” See 59 Fed.
Reg. 43,200, 43,217 (Aug. 22, 1994).

The Intervenors also argue that, even if the surface spoilage is NORM, the
radiation from radon emanating from the surface spoilage must be excluded from
background radiation and included in the TEDE calculation. See Intervenors’
Supplemental Brief at 6-7. This is so, they assert, because ‘ ‘background radiation’’
is defined as “‘[NORMY], including radon (except as a decay product of source
or special nuclear material’’ (10 C.F.R. §20.1003) (emphasis added). The
NRC Staff argues contrarily that the parenthetical excepts only radon that is a
decay product of source and special nuclear materials that are regulated by the
Commission, and the surface spoilage does not fall into that category because
it contains source material that is not regulated by the Commission. See NRC
Staff’s Supplemental Brief at 10-13. I am persuaded by the Staff’s argument.

The regulatory history of the radon parenthetical indicates that the Commission
intended to include ‘‘ambient radon levels’” within the definition of ‘ ‘background
radiation.”” See 56 Fed. Reg. 23,360, 23,365 (May 21, 1991). To interpret
the radon parenthetical as applying to radon from all source and special nuclear
materials would essentially exclude ‘‘all radon’ from background radiation
(NRC Staff’s Supplemental Brief at 13), thus negating the Commission’s stated
purpose of including radiological emissions from ‘‘ambient radon’’ in background

26 There is also legislative support for the conclusion that TENORM is a subset of NORM. For
example, in a conference report directing EPA to arrange for NAS to conduct a study examining the
basis for EPA’s guidance on TENORM, the conferees stated that ‘‘indoor radon’> — which is the
result of human activities (i.e., construction) and, thus, constitutes TENORM — is an example of
NORM. See NRC Staff Exh. 8, at 4 (quoting H.R. Rep. No. 104-384, at 77 (1995)).
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radiation. This I decline to do. Cf. Exxon Nuclear Co. (Nuclear Fuel Recovery and
Recycling Center), ALAB-447, 6 NRC 873, 878 (1977) (*‘[i]t is an elementary
canon of construction that we ‘cannot interpret federal statutes to negate their
own stated purposes’ ’’) (quoting New York State Department of Social Services
v. Dublino, 413 U.S. 405, 419-20 (1973)). The Intervenors’ interpretation is also
flawed as a matter of common sense, because it imputes to the Commission an
intent to create a schizophrenic rule that simultaneously includes and excludes
ambient radon as NORM. Cf. Treadway v. Gateway Chevrolet Oldsmobile Inc.,
362 F.3d 971, 976 (7th Cir. 2004) (nonsensical statutory interpretations are
disfavored because legislators are unlikely to draft such statutes).?’

In sum, I conclude that the surface spoilage is NORM (or more precisely,
TENORM) that emits background radiation (10 C.F.R. §20.1003), which is
excluded from the TEDE calculation pursuant to 10 C.F.R. § 20.1301(a)(1).%

4. Because Radiation from the Surface Spoilage Is Background Radiation
That Is Excluded from the TEDE Calculation, the Record Conclusively
Establishes That the TEDE for Section 17 Does Not Exceed the
Regulatory Limit

The fact that the radiation from the surface spoilage is NORM (or its subset,
TENORM) and hence, must be excluded from the TEDE calculation, fatally
undercuts the Intervenors’ challenge to the TEDE calculation. A critical premise

2TThe NRC Staff correctly observes that the radon parenthetical must be read as “‘not including
all source material. Otherwise, the exception will swallow the rule’” (NRC Staff’s Supplemental
Brief at 11). Rather, the parenthetical establishes that ‘‘only radon that is a decay product of NORM
is to be considered NORM [and] radon as a decay product of materials that are regulated by the
Commission, and thus are not NORM, is to be excepted from . . . background radiation’’ (id. at
13). Accord NUREG-1736, ‘‘Consolidated Guidance: 10 C.F.R. Part 20 — Standards for Protection
Against Radiation, Final Report,”” at 3-8 (Oct. 2001) (explaining how radon exposure to a licensee’s
employee from source material that is NORM (e.g., radon emanating from the ground into a workplace
basement) is considered background radiation that is not subject to NRC regulation, whereas radon
exposure from source material that is regulated by the Commission (e.g., radon emanating from a
licensed uranium source stored near the workplace) is subject to NRC regulation.

28 The Intervenors repeatedly argue that radiation from the surface spoilage cannot be background
radiation, because background radiation does not include radiation sources that are the direct or
indirect result of human activity (e.g., Intervenors’ Written Presentation at 20 n.9, 22 n.11; Intervenors’
Supplemental Brief at 5, 6, 7). The manifest fallacy of this argument is evinced by: (1) the regulatory
definition of ‘‘background radiation,”” which explicitly includes *‘global fallout’” from the *‘testing of
nuclear explosive devices’” and from ‘‘nuclear accidents such as Chernobyl’” (10 C.F.R. § 20.1003);
and (2) the accepted definition of NORM (whose radiation is background radiation (ibid.)), which
includes ‘‘material containing radionuclides that are present naturally in rocks, soils, water, and
minerals and that have become concentrated and/or exposed to the accessible environment as a result
of human activities such as manufacturing, water treatment, or [conventional] mining operations’’
(NRC Staff Exh. 8, at 2). See also supra notes 25-26 and accompanying text.
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underlying their TEDE challenge is that radiation from the surface spoilage must
be included in the TEDE calculation, and that such radiation — by itself —
already exceeds regulatory limits. See, e.g., Intervenors’ Written Presentation at
18 (“‘[HRI’s license for ISL mining on Section 17 should be revoked because
the] existing levels of radiation at Section 17 [from the UNC mine and its
spoilage] are currently above regulatory limits’’); id. at 21 (‘‘radiation [on
Section 17 from extant material associated with the UNC mine], which under NRC
regulations must be included in TEDE, exceeds regulatory exposure limits’’);
ibid. (‘‘[b]ecause existing radiation levels at Section 17 already exceed regulatory
limits, HRI’s license for Section 17 should be revoked’”).

The Intervenors’ argument that the TEDE calculation on Section 17 exceeds the
regulatory limits collapses by its own terms once it is determined that radiation
from the surface spoilage is background radiation that is not included in the
calculation. As HRI’s expert, Mr. Pelizza, explains (HRI Exh. A at 12) (emphasis
in original):

The concern over radiological impacts by HRI’s operations is unfounded . . . .
The only radiological air effluent at [Section 17] during operations would be radon
(FEIS at 4-82). The FEIS describes the . . . evaluation of radiological impacts at
various boundary receptor points and the closest downwind residence (FEIS Figure
4.5), concluding that: ‘“The calculated exposures and potential concentrations, with
emission controls, are a small fraction of the regulatory limit’’ (FEIS at 4-83), and
that: *“The proposed project would have negligible effects in terms of health physics
and radiological impacts’’ (FEIS at 4-87).

Moreover, the record shows that the radon emissions controls for Section 17
“‘reduce the airborne concentration by approximately a factor of 10°” (HRI Exh.
A at 11-12) (citing FEIS Table 4.24). The resulting radiological exposure levels
‘‘at the nearest residence are approximately 0.5 percent and 7.6 percent of the
limit, with and without the emissions controls, respectively’” (HRI Exh. A at 12)
(emphasis in original). ‘‘In other words, the FEIS concludes that even without
emission controls, at the closest residence the calculated exposures would only
be 7.6 percent of the limit’’ (ibid.). Accord HRI Exh. B at 10-11 (Dr. Chambers
declares his agreement with the TEDE calculations in the FEIS, and states that the
doses ‘‘are inconsequential in comparison to the dose from natural background’’
and the ‘‘gamma dose[s] to nearby residents outside of [the] licensed site 17
operation are extremely small both on [an] absolute basis and by comparison
to natural background and of no significance’’); NRC Staff Exh. 1, at 13 (Mr.
McKenney declares his agreement with the FEIS that the calculated exposures at
the nearest residence resulting from HRI’s operations at Section 17 ‘‘are a small
fraction of the regulatory limits’’).
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The Intervenors offer no evidence casting any doubt on the above FEIS deter-
minations. I therefore conclude that HRI has demonstrated by a preponderance of
the evidence that the TEDE for Section 17, including radiological air emissions
relating to HRI’s licensed operations, does not exceed the regulatory limit.?

B. There Is No Merit to the Intervenors’ Claim That HRI’s Application
Is Inadequate with Regard to Radiological Air Emissions at
Section 17

Introduction

The Intervenors also argue that HRI’s license for Section 17 is invalid ‘ ‘because
the information HRI submitted with respect to radioactive air emissions at Section
17 is insufficient for the Staff to have made a determination about . . . health
and safety impacts’’ (Intervenors’ Written Presentation at 24). Specifically, the
Intervenors claim that HRI’s license application is deficient in the following
respects (ibid.): (1) HRI failed to supply site-specific source term data for
radiological air emissions for its proposed operations at Section 17; (2) HRI failed
to supply site-specific meteorological information for Section 17; (3) HRI failed
to account for nearby family residences at Section 17 when calculating TEDEs
for Section 17 receptors; and (4) HRI provided no technical documentation for
its pressurized air effluent control system. HRI and the NRC Staff respond that
the Intervenors’ arguments lack merit. See HRI’s Response at 31; NRC Staff’s
Response at 24-26.

As discussed below, I conclude that the Intervenors’ arguments are insubstan-
tial.

1. HRI’s Source Term Data Is Adequately Protective of Public Health
and Safety

The Intervenors correctly state that the only significant radiological air emis-
sion resulting from HRI’s licensed operations at Section 17 will be radon, which
will be released from two sources: (1) the ion exchange columns at the satellite
facility on Section 8 when the uranium oxide is stripped from the resin; and (2)
the pressure relief valves on the well field trunk lines at Section 17 that will

2 The Intervenors observe that the ‘“Navajo Nation Council recently passed the Diné Natural
Resources Protection Act,”” which ‘‘bans all uranium mining and processing, including ISL mining,
within Navajo Indian Country’’ (Intervenors’ Written Presentation at 23 & n.13). The potential impact
of this Act on HRI’s ultimate ability to engage in ISL uranium mining in Navajo Indian Country is
beyond the scope of this proceeding. Nevertheless, pursuant to the terms of its license, HRI will be
required to ensure its operations do not run afoul of this Act prior to commencing operations. See LC
9.14.
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vent periodically during mining operations. See Intervenors’ Written Presentation
at 25 (citing FEIS at 4-82 to 4-83). The Intervenors assert, however, that HRI
improperly calculated the ‘‘[p]rojected doses to individuals exposed to [this]
radon’’ (Intervenors’ Written Presentation at 25). To reliably determine the
TEDE, argue the Intervenors, HRI should have used site-specific source data
— 1i.e., dissolved radon concentrations in groundwater at Section 17. Instead,
HRI relied on dissolved radon concentrations in groundwater from Unit 1, which
is approximately 20 miles northeast of Section 17 and which, allegedly, is not
representative of the Section 17 groundwater. The Intervenors argue that HRI’s
failure to use site-specific information renders the TEDE calculations untrust-
worthy, and, accordingly, its license for Section 17 mining operations is invalid
(id. at 25-28) (citing Declaration of Bernd Franke (June 12, 2005) [hereinafter
Intervenors’ Exh. L]).

HRI responds that it acted reasonably in using radon concentration in ground-
water from Unit 1 to calculate the TEDE for Section 17 operations (HRI’s
Response at 32). HRI’s expert, Mr. Pelizza, states that radon emissions ‘‘are
directly dependent upon the amount of uranium’” (HRI Exh. A at 4), and because
the concentrations of underground uranium ore at Unit 1 and Section 17 are
substantially identical, the radon concentrations in the groundwater at Unit 1 and
Section 17 can likewise be predicted to be substantially identical. Mr. Pelizza
explains:

Both Section 17 and Unit 1 are redistributed natural uranium ore (roll fronts)
of similar grade/thickness, similar width . . . [and] similar age. . . . [T]here is no
technical reason to assume that radon from concentrations of uranium ore at Section
17 will be significantly different than at Unit 1 unless there is a corresponding
difference in the quality of uranium in the ore[, and there] is not. . . . [A] review
of the average width and the [grade times thickness] of the ore bodies shows that
the ore at Unit 1 is about 75% wider than at . . . Section 17 while the grade times
thickness (GT) is 33% higher at Section 17 than at Unit 1. One is wider, the other
has higher GTs — the difference is irrelevant.

Ibid. (footnote omitted).* I find HRI’s argument and supporting evidence to
be credible and persuasive. I thus conclude that HRI properly used the radon

30Mr. Pelizza states that an ore’s GT — which is derived by multiplying the average percent of
uranium of an ore interval by the thickness in feet of that interval — is ‘‘an excellent measure of the
overall mineralization of the ore over the interval that will be mined’” (HRI Exh. A at 4 n.1).

72



concentration in Unit 1 groundwater as a proxy for the radon concentration in
Section 17 groundwater.?!

The Intervenors’ expert, Mr. Franke, nevertheless asserts that “‘it is likely that
dissolved radon concentrations are higher at Section 17 than at Unit 1 because
groundwater [at the former] has been exposed to oxidizing conditions in the
existing mine shafts’> (Intervenors’ Exh. L at 9-10). Mr. Franke, however,
provides no support for this assertion. HRI’s expert, Mr. Pelizza, states that he
“‘know[s] of no reference that suggests that radon dissolution in water is ‘likely’
or even possibly impacted as [a] result of oxidation’” (HRI Exh. A at 5). Rather,
radon forms from decay of radium-226, and *‘[o]xidation does not affect the rate
of radioactive decay’’ (ibid.). I therefore decline to credit Mr. Franke’s groundless
assertion.

Mr. Franke also ‘‘assum[es]’’ that radon concentration in the Section 17
groundwater may be twelve times higher than in the Unit 1 groundwater (In-
tervenors’ Exh. L at 10), but he fails to provide any basis for this assumption,
which I therefore decline to credit. See NRC Staff Exh. 1, at 10; HRI Exh. A at
5. Moreover, Mr. Franke advances an argument using an incorrect figure from
the FEIS. Referring to FEIS Table 4.24, he cites a figure of 8.4 X 107 as the
radon concentration at receptor CRR 4, and he argues that multiplying this figure
by 12 ““would result in radon concentrations exceeding the applicable standard’’
(Intervenors’ Exh. L at 10). The figure he uses, however, is the maximum radon
concentration for an unpressurized ion exchange system, and HRI will be using a
pressurized ion exchange system for which the maximum radon concentration is
5.7 x 1076 (NRC Staff Exh. 1, at 11) (citing FEIS Table 4.24). Even if this figure
were multiplied by 12 (notwithstanding that, as stated above, the number 12 lacks
a basis), it would still result in a radon concentration that is less than 1/10th the
regulatory standard. See NRC Staff Exh. 1, at 11; see also HRI Exh. A at 5.

Finally, the Intervenors argue that HRI’s license should be invalidated be-
cause HRI improperly failed to calculate doses from radiological air emissions
attributable to ‘‘land application’’ of radioactive wastewater (Intervenors’ Written
Presentation at 26-27). ‘‘Land application’’ is a wastewater disposal method that
uses agricultural irrigation equipment to apply wastewater over a relatively large
land area (FEIS at 2-19). Assuming this argument has not been waived (but see
HRT’s Response at 32 n.13; NRC Staff’s Response at 25), it does not provide
a basis for invalidating HRI’s license, because the issue is not ripe for adjudi-
cation. ‘““HRI’s license does not currently authorize waste disposal through land
application’” (CLI-01-4, 53 NRC at 51). Before HRI may use a land application

31 Notably, the predictions in the FEIS regarding radon releases during Section 17 mining operations
were based on several highly conservative assumptions (FEIS at 4-83), which will *‘provide assurances
that the actual [radon] releases will be well within the 10 C.F.R. Part 20 limits’’ (NRC Staff’s Response
at 25) and, hence, protective of public health and safety.
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disposal technique, ‘‘it must first submit a plan, in the form of a ‘detailed license
amendment’ application, and receive approval by the NRC’’ (ibid.). Such an
application would be subject to additional environmental review and would have
to demonstrate that the proposed disposal method ‘‘meets NRC’s release limits
for radionuclides’’ (FEIS at 2-18; accord id. at 4-90; CLI-01-4, 53 NRC at 51; LC
11.8). If HRI ultimately chooses to use land application as a disposal technique,
the Intervenors will then have the opportunity to raise any appropriate challenges.

2. HRDI’s Meteorological Data Is Adequately Protective of Public Health
and Safety

The Intervenors claim (Intervenors’ Written Presentation at 28) that HRI
improperly failed to establish a meteorological station on Section 17 to obtain
onsite weather data for its license application. Instead, HRI relied on National
Weather Service data for Gallup, New Mexico, which is about 12 miles southwest
of Section 17. This renders HRI’s license invalid, argue the Intervenors, because
“‘site-specific meteorological data, and wind data in particular, are critical to
accurately determine dispersion of radon at Section 17’ (id. at 29). Because the
wind data used by HRI — including data showing that the wind generally blows
in a southwest to northeast direction — allegedly is not representative of Section
17, the Intervenors assert that HRI’s mining operations may pose an unacceptable
threat to public health and safety (ibid.) (citing Intervenors’ Exh. L).

HRI responds (HRI’s Response at 35-36) that its use of local National Weather
Service data was appropriate and, indeed, consistent with the NRC’s Standard
Review Plan for [ISL] Uranium Extraction License Applications, NUREG-1569
(June 2003) [hereinafter NUREG-1569], which requires NRC to review data

collected onsite or at nearby meteorological stations. The data to be reviewed include
(1) National Weather Service station data, including locations of all National
Weather Service stations within . . . [a 50-mile] radius; . . . [or] (2) On-site
meteorological data . . . if National Weather Service data representative of the site
are not available

(NUREG-1569 at 2-13). HRI’s expert, Mr. Pelizza, states that the National
Weather Service data used in this case — which came from a service station only
12 miles southwest of Section 17 and thus is well within the 50-mile limit — “‘is
the best available data to be used in the . . . modeling that was performed for the
project’”” (HRI Exh. A at 6). Moreover, HRI also evaluated limited meteorological
information obtained from the UNC mill site about ‘‘two to three miles north of
the Section 17 site which supports the [National Weather Service] information”’
(ibid.). Accordingly, declares Mr. Pelizza, its meteorological data is more than
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adequate, because it is representative of the downwind and upwind sides of
Section 17 (ibid.).

Mr. Pelizza also examined topographical maps that, in his judgment, confirmed
what the National Weather Service station data revealed; namely, topographical
features cause the wind to move from the southwest to the northeast (HRI Exh.
A at 6). Although the Intervenors’ witness, Mr. King — who lives directly east
of Section 17 — states that he occasionally observes dust blowing from west to
east onto his land (Declaration of Larry J. King at 3 (June 2, 2005) [hereinafter
Intervenors’ Exh. NJ), this does not alter the conclusion that the prevailing wind
direction on Section 17 is southwest to northeast. As Mr. Pelizza explained, Mr.
King’s observation is consistent with the wind rose diagram in FEIS Figure 3.1,
“‘where the annual wind rose includes a due westerly wind component, albeit not
the predominant component’” (HRI Exh. A at 7).

The NRC Staff agrees with HRI that the meteorological data is representative of
Section 17 and is sufficiently protective of public health and safety (NRC Staff’s
Response at 26). Moreover, the NRC Staff’s expert, Mr. McKenney, confirms
that the topographical features around Section 17 exhibit a general southwest to
northeast trend akin to the prevailing wind direction, which would influence the
wind in its already-predominating direction (NRC Staff Exh. 1, at 12).

I find the arguments and supporting evidence submitted by HRI and the
NRC Staff to be credible and persuasive. I thus conclude that, contrary to the
Intervenors’ assertion, the meteorological data used by HRI for its Section 17
operations is appropriate and adequately protective of public health and safety.

3. HRI Properly Accounted for Boundary Receptors on Section 17

The Intervenors further claim that HRI’s license should be invalidated, because
HRI — when predicting airborne radionuclide concentrations at various receptor
locations — ‘‘failed to account for three residences [Mr. Larry King and his two
sisters and their families] that are close to and downwind from its Section 17 mine
site’” (Intervenors’ Written Presentation at 30 (citing Intervenors’ Exhs. L & N)).

HRI responds that its selection of boundary receptors was proper and protective
of the King family residences. First, HRI’s expert, Mr. Pelizza, states that HRI
selected boundary receptors in compliance with guidance in NUREG-1569, which
provides that Staff should review estimates of radiation doses to individuals at,
inter alia, ‘‘the nearest residence in the direction of the prevailing wind’’ (HRI
Exh. A at 7) (quoting NUREG-1569, at 7-9). Mr. Pelizza explains that the
King residence is nearest to the Section 17 mine site, but it is not the residence
nearest to the primary emission source (i.e., the processing facility at Section 8),
nor is it downwind of that source (HRI Exh. A at 7-8). Rather, ‘‘the nearest
residence [to the primary emission source] in the direction of the prevailing wind”’
(NUREG-1569, at 7-9) is the residence denominated CRR4 (HRI Exh. A at 7;
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FEIS Figure 4.5). Because, as the FEIS shows (FEIS Table 4.24), the predicted
radiological air emissions at CRR4 are a ‘‘small fraction of the regulatory limits’’
(id. at 4-83), “‘the King [residence], which is farther . . . from the primary source
term at Section 8 and oblique to the prevailing wind . . . will also receive exposure
that is at a fraction of the regulatory limits’” (HRI Exh. A at 7).

Mr. Pelizza explains that the dose predictions made by HRI at a number of
other receptor locations confirm the debility of the Intervenors’ concern (HRI
Exh. A at 8):

[The Intervenors’ expert] does not address the dose calculations at other receptors
shown in FEIS Figure 4.5. His only concern is that the King residence may be closer
to the Section 17 well field than Receptor BS, but he does not address the modeling
results at receptors B2 and B3, both of which are much closer to the predominant
source . . . than the King residence yet they are shown to receive a small fraction of
the . . . [regulatory limit]. Given that the King residence is farther away and oblique
to the prevailing wind as compared to B2 and B3, a [dose in excess of the regulatory
limit] is not feasible.

Mr. Pelizza thus concludes that the Intervenors’ assertion that HRI improperly
selected boundary receptors is not well founded and must be rejected.

The NRC Staff’s expert, Mr. McKenney, agrees with HRI that the Intervenors’
concern about selection of boundary receptors is insubstantial. As he explains, the
King residences are to the southeast of the Section 8 processing facility, which
contains the ion exchange columns and will be *‘by far the largest potential source
of radon from HRI’s [Section 17] operations’” (NRC Staff Exh. 1, at 12). The
calculated dose to the residence denominated CRR4 (FEIS Table 4.24) — which
is about 500 meters from the Section 8 processing facility and in the direction of
the prevailing winds — is well below the 10 C.F.R. Part 20 limits and bounds any
possible doses to which the King residences may be exposed (NRC Staff Exh. 1,
at 12-13).

Mr. McKenney also observes that ‘‘any [radon] releases from the Section 17
well fields [due to the venting of pressure relief valves] would likely be blown
to the northeast and away from the King family residences’ (id. at 12). In any
event, ‘‘such releases would be quite low [and] any radon concentrations at [the
King residences] as the result of HRI’s ISL operations would be much less than
that calculated for CRR4’’ (id. at 13).

I find the arguments and supporting evidence submitted by HRI and the
NRC Staff to be credible and persuasive. I thus conclude that, contrary to the
Intervenors’ assertion, the boundary receptors selected by HRI for its Section 17
operations were appropriate and adequately protective of public health and safety.
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4. HRI Has Provided Adequate Information To Demonstrate That Its
Pressurized System Is Based on Proven Technology

The Intervenors argue that HRI failed to provide adequate technical information
about its pressurized well field and ion exchange system, which purportedly will
keep radon gas in solution in the circulating lixiviant and thereby minimize radon
emissions (Intervenors’ Written Presentation at 31). The Intervenors characterize
HRT’s system as ‘‘untested’’ and ‘‘unproven’’ (id. at 34, 35). Because the record
allegedly contains ‘‘no documentation of [the system’s] operational efficacy’’
(id. at 32), the Intervenors claim that HRI’s license to mine Section 17 should
be invalidated (id. at 31-35) (citing, e.g., Intervenors’ Exh. L; Affidavit of Alan
Eggleston (May 14, 2004) [hereinafter Intervenors’ Exh. T]).

HRI and the NRC Staff respond that the record contains ample evidence
demonstrating that HRI’s pressurized system is based on proven technology. See
HRI’s Response at 39-41; NRC Staff’s Response at 26-27). I agree.

Significantly, in Phase I of this proceeding, the former Presiding Officer
expressly rejected the identical argument advanced by the Intervenors. There, the
Intervenors — in the context of asserting that the FEIS should be supplemented —
challenged the adequacy of HRI’s radiological assessment for Section 8, arguing
that it was based on an untested and unproven system that purportedly would
maintain radon gas in solution in a closed, pressurized system (LBP-04-23, 60
NRC at 457-58; see also Intervenors’ Exh. T at 4). The Presiding Officer found
this argument to be *‘without merit’” (LBP-04-23, 60 NRC at 458). He explained
(ibid.):

As pointed out by Mr. Pelizza, the pressurized downflow ion exchange system that
will be used by HRI is not experimental and, in fact, is employed at other ISL sites
in Wyoming licensed by the NRC. Further, according to [affiants from HRI and the
NRC Staff], the process to be employed by HRI will serve to reduce significantly
radon release during the production phase of the facility. . . . [T]he FEIS adequately
evaluates the processes to be utilized by HRI to minimize the emission of airborne
effluents.

The Commission declined to disturb that decision (CLI-04-39, 60 NRC 657
(2004)).

Here, no one disputes the correctness of the former Presiding Officer’s con-
clusion that the pressurized system HRI will use at Section 8 has been adequately
tested and proven (LBP-04-23, 60 NRC at 457-58). Because the system that
HRI will use there is identical to the system it will use at Section 17, the former
Presiding Officer’s well-supported conclusion applies with equal force here. For
that reason, I reject the Intervenors’ attack on HRI’s pressurized system.

Alternatively, I conclude, based on an independent review of the record, that
the Intervenors’ argument is insubstantial. First, HRI’s expert, Mr. Pelizza,
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states that HRI will ‘‘remov[e] vent gas (including radon) [from wastewater] in
an intermediate holding tank using a vacuum pump, compressing the gas and
returning it to the groundwater on the injection side. . . . This is a relatively
simple concept so there is no standard design plan per se’’ (HRI Exh. A at 9).
The absence of technical documentation in the FEIS regarding this process is
thus understandable, because the design simply implements ‘‘basic engineering
fundamentals’’ (ibid.).

Second, Mr. Pelizza states that — contrary to the Intervenors’ assertion —
HRT’s “‘[p]ressurized downflow ion exchange systems are not unusual and are
currently in use at the NRC licensed ISL sites in Wyoming and by URI, Inc.,
HRI’s sister company in Texas’’ (HRI Exh. A at 9). The NRC Staff’s expert,
Mr. McKenney, confirms that the technology is tested and proven, citing the
“‘successful use of similar technology at the Power Resources, Inc.’s Highland-
Smith Ranch ISL facility in Wyoming’’ (NRC Staff Exh. 1, at 13). Notably,
record evidence obtained from monitoring operations at the ISL mining site in
Texas shows that the system released ‘‘no measured radon’’ to the atmosphere
(HRI Exh. A at 10), which likewise demonstrates the technical efficacy of HRI’s
proposed system, and which refutes the notion that HRI’s proposed system is not
based on established technology.

Moreover, HRI will monitor its lixiviant during Section 17 mining operations
to ensure that the amount of radon released to the atmosphere does not exceed
the figure that HRI used for purposes of predicting radon emissions (HRI Exh.
A at 9). Additionally, to ensure compliance with the limits in 10 C.F.R. Part
20, HRI will continuously monitor for gamma and radon emissions upwind of
the Section 8 satellite processing facility, downwind of the Section 8 satellite
processing facility, and downwind at the nearest residence (LC 10.30; Intervenors’
Exh. F at 104, 106; Intervenors’ Exh. I at 14-16). Finally, HRI’s license requires
it to submit a detailed effluent and environmental monitoring program prior to
injection of lixiviant at any site (LC 10.30). These requirements will serve to
ensure that HRI’s radiological air emissions at Section 17 do not exceed regulatory
limits and, thus, do not threaten public health and safety.3?

IV. CONCLUSION

For the foregoing reasons, I find — with the concurrence of Special Assistants
Dr. Richard Cole and Dr. Robin Brett — that HRI has carried its burden of demon-
strating that the Intervenors’ challenges relating to radiological air emissions do

32 Significantly, the FEIS shows that even without a closed, pressurized system, airborne concentra-
tions of radon would be well below the 10 C.F.R. Part 20 limits (FEIS at 4-85; see also NRC Staff
Exh. 1, at 14-15).

78



not provide a basis for invalidating or amending HRI’s license to perform ISL
uranium mining at Section 17.

Pursuant to 10 C.F.R. §§2.786(b) and 2.1253, a party wishing to challenge
this Decision before the Commission must file a petition for review within 15
days after service of this Decision. Any other party to this proceeding may,
within 10 days after service of a petition for review, file an answer supporting
or opposing Commission review (id. § 2.786(b)(3)). The filing of a petition for
review is mandatory for a party seeking to exhaust its administrative remedies
before seeking judicial review (id. §§2.786(b)(1) and 2.1253). If no party files a
petition for review of this Decision, and if the Commission does not sua sponte
review it, this Decision will constitute the final action of the Commission 30 days
after its issuance (id. § 2.1251(a)).

It is so ORDERED.

BY THE PRESIDING OFFICER*

E. Roy Hawkens
ADMINISTRATIVE JUDGE

Rockville, Maryland
January 6, 2006

33 Copies of this Partial Initial Decision were sent this date by Internet e-mail transmission to counsel
for: (1) the Applicant, HRI; (2) the Intervenors, Eastern Navajo Diné Against Uranium Mining, the
Southwest Research and Information Center, Grace Sam, and Marilyn Morris; and (3) the NRC Staff.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Ann Marshall Young, Chair
Michael C. Farrar
Peter S. Lam

In the Matter of Docket No. 55-22685-SP
(ASLBP No. 05-840-01-SP)

DAVID H. HAWES
(Reactor Operator License for
Vogtle Electric Generating Plant) January 9, 2006

RULES OF PRACTICE: SETTLEMENT

Having previously raised the possibility of a settlement that might both promote
safe plant operation and make allowance for Petitioner’s military service in Iraq
that interrupted his operator license testing, the Licensing Board commends and
approves parties’ settlement agreement that achieves those ends.

ORDER

(Approving Settlement Agreement and Terminating Proceeding)

The NRC Staff and David H. Hawes have filed a joint motion to terminate this
proceeding, involving David Hawes’ request for hearing on the Staff’s proposed
denial of his application for a reactor operator license, based on the parties’
settlement agreement filed January 5, 2006, with this Board. Joint Motion To
Terminate Proceeding (Jan. 5, 2006); Settlement Agreement (Nov. 16, 2005).
The parties have agreed upon two options for resolution of these matters, the
selection to be determined by Vogtle Staff, both of which provide for training and
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reexamination, as well as exemption from certain regulatory requirements under
certain circumstances. Settlement Agreement at 2-3.

Having previously raised with the parties the possibility of a settlement that
might promote both the interest of assuring the safe operation of the Vogtle plant
and any interests of Mr. Hawes as a member of the Georgia National Guard
whose service in Iraq interrupted his previous testing for an operator license,
see, e.g., Tr. 15-19; see also Order (Granting Hearing, Setting Briefing Schedule
and Telephone Conference, and Addressing Matters Discussed in September 1,
2005, Telephone Conference) (Sept. 8, 2005) [hereinafter Sept. 8. 2005 Order],
we commend the parties for achieving this agreement (also signed by the General
Counsel for Vogtle owner, the Southern Company, in light of its involvement
in the agreed-upon training and testing), which appears to us to address these
interests in an effective and equitable manner.

In consideration of the preceding, we hereby approve the parties’ settlement
agreement,! incorporate it into this Order (see attached copy), and terminate this
proceeding.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Ann Marshall Young, Chair
ADMINISTRATIVE JUDGE

Michael C. Farrar
ADMINISTRATIVE JUDGE

Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
January 9, 20062

I'We note that the Staff now urges that, as no actual notice of hearing was issued in this proceeding,
approval by the Board may not be required under 10 C.F.R. § 2.338(i). However, as we did grant Mr.
Hawes’ hearing request (see Sept. 8. 2005 Order), and as we find the resolution of the case under
the agreement to be appropriate and in keeping with earlier discussions with the parties, we likewise
find our approval of the agreement — as contemplated by the express terms and conditions of that
agreement (see Settlement Agreement at 1, 3) — to be appropriate under the circumstances.

2 Copies of this Order were sent this date by e-mail transmission to all parties.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of Docket No. 55-22685-SP
(ASLBP No. 05-840-01-SP)

DAVID H. HAWES
(Denial of Reactor Operator License) November 16, 2005

SETTLEMENT AGREEMENT

On June 28, 2005, David H. Hawes filed a request for hearing, pursuant to 10
C.F.R. §2.309, to contest the NRC staff’s proposed denial of his application for a
reactor operator (RO) license for failure to receive a passing grade on the written
examination. The request for hearing was granted on September 8, 2005.

The parties® to the above captioned proceeding, the NRC staff (Staff) and Mr.
Hawes, have engaged in negotiation and agree that it is in the public interest
to terminate this proceeding without further litigation and without reaching a
conclusion on the merits, subject to the approval of the Atomic Safety and
Licensing Board (Board).

NOW, THEREFORE, IT IS STIPULATED AND AGREED AS FOLLOWS:

1. Mr. Hawes agrees to waive his right to a hearing in connection with
this matter and waive any right to contest or otherwise appeal this Settlement
Agreement once approved by the Board.

2. Mr. Hawes agrees that he did not receive a passing grade on the written
examination.

3. Mr. Hawes agrees that he will participate in one of the two alternatives
discussed below.

4. Mr. Hawes understands and agrees that the decision regarding which
alternative will be chosen will be made by the Vogtle staff.

5. First option:

a. Mr. Hawes agrees to retake the written RO examination in the
spring of 2006.

3 Although not a party to the proceeding, because it will be involved in the training and testing of
Mr. Hawes, Southern Company, the owner of Vogtle Electric Generating Plant, is a signatory to this
agreement.
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b. The Staff agrees to exempt Mr. Hawes from the six (6) month
waiting period required for a third application for an RO license, pursuant
to 10 C.FR. §55.35. Mr. Hawes understands that the exemption will
be contingent on Vogtle providing the necessary remedial training and
sufficient justification for the exemption. He also understands that the
date of the written examination must be agreed to by the Vogtle staff and
depends on the availability of the resources of Vogtle and the Staff to
prepare, review, approve and administer the examination.

c. Mr. Hawes agrees to immediately enter and fully participate in the
licensed operator requalification training program, which must include all
subject matter he has missed since taking the license exam last May. In
addition, he agrees to take all the RO requalification examinations and
operating tests given under that program as if he had received a license
last May. Mr. Hawes agrees that depending on the timing of the retaken
written examination and how much time has elapsed since the last time
Mr. Hawes did a walk-through and simulator operating test, the Staff
may expect the facility to administer a complete operating test within
reasonable proximity, i.e., one month, of the retaken written examination.

6. Second option:

a. Mr. Hawes agrees that, as an alternative to Items 5a-c above, he
can enroll in the initial license training program beginning early in 2006
and complete that program in its entirety in preparation for the NRC
licensing examination currently scheduled for July 2007.

b. The Staff agrees that since Mr. Hawes’ eligibility for a waiver of
the operating test would expire prior to that, pursuant to 10 C.F.R. § 55.47,
it will consider, and currently sees no reason why it would not grant, an
exemption from taking the operating test pursuant to 10 C.F.R. § 55.11.
Mr. Hawes understands that such exemption would be contingent on his
successful completion of the facility’s initial training program, including
passing the final audit written examination, walk-through, and simulator
operating test.

7. Mr. Hawes acknowledges that he has had the opportunity to seek counsel
and to discuss the terms of this agreement with counsel if he so chose.

8. The Staff and Mr. Hawes understand and agree that this Settlement
Agreement, and any releases under this Settlement Agreement, are limited to the
parties to the above-captioned proceeding and to the Southern Company. This
Settlement Agreement does not resolve any matters not contained herein.

9. The Staff and Mr. Hawes understand and agree that this Settlement
Agreement disposes of all matters in issue in this litigation, and is final as to all
issues regarding the Staff’s proposed denial of Mr. Hawes’ RO license.

10. Mr. Hawes and the Staff agree to file a joint motion requesting the Board
to approve this Settlement Agreement and terminate the proceeding, pursuant to
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the Commission’s regulations in 10 C.F.R. § 2.338. If this Settlement Agreement
is not approved or is changed in any substantive manner by the Board, this
Settlement Agreement may be voided by any party by giving written notice to the
parties and the Board. The parties agree that under those circumstances and upon
request they will negotiate in good faith to resolve differences.

IN WITNESS WHEREOF, Mr. Hawes, the Staff and Bentina Terry, General
Counsel, The Southern Company, have caused this Settlement Agreement to be
executed by the parties or their duly authorized representatives.

Date: 12/19/05 Susan L. Uttal
Counsel for the NRC staff

Date: 21 Nov. 05 David H. Hawes

Date: 12/06/05 Bentina C. Terry
General Counsel
The Southern Company
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Cite as 63 NRC 85 (2006) LBP-06-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Alex S. Karlin, Chairman
Dr. Anthony J. Baratta
Lester S. Rubenstein

In the Matter of Docket No. 50-271-OLA
(ASLBP No. 04-832-02-OLA)

ENTERGY NUCLEAR VERMONT
YANKEE, LLC, and ENTERGY
NUCLEAR OPERATIONS, INC.
(Vermont Yankee Nuclear Power
Station) January 17, 2006

With the exception of the factual portions of one document, the Board denies
a motion to compel production of fifteen documents by the Department of
Public Service of the State of Vermont because the documents qualify for the
deliberative process privilege and the State has failed to show an immediate need
for the documents that outweighs the privilege.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE

The deliberative process privilege requires that the information be both prede-
cisional and deliberative.
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RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE; QUALIFIED PRIVILEGE

The deliberative process privilege is a qualified privilege, meaning a board has
the discretion to compel production of a document upon a finding that the need
for the evidence outweighs the interests that support the privilege.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE; QUALIFIED PRIVILEGE

In ruling on the qualified nature of the deliberative process privilege, the
following factors are relevant in balancing the need for the documents against the
government’s interest in nondisclosure: (i) the relevance of the evidence; (ii) the
availability of other evidence; (iii) the seriousness of the litigation and the issues
involved; (iv) the role of the government in the litigation; and (v) the possibility
of future timidity by government employees who will be forced to recognize that
their secrets are violable.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE

Documents that contain the analysis, opinions, and recommendations of NRC
Staff members regarding an applicant’s response to prior requests for additional
information (RAISs) or the formulation of new RAIs are deliberative and thus may
qualify for the deliberative process privilege.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE

NRC Staff communications are factual in nature and are not protected by the
deliberative process privilege when the communications summarize the procedu-
ral aspects of Staff projects or report on the status of Staff work.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE; QUALIFIED PRIVILEGE

A showing of relevance alone is not sufficient for a party seeking a deliber-
ative process privilege document to demonstrate that its need for the document
outweighs the need to protect the document.
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RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE

NRC Staff communications concerning the appropriate wording and scope
of a potential license condition are deliberative and thus may qualify for the
deliberative process privilege.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE

NRC Staff communications concerning whether a potential license condition
should be imposed are deliberative and thus may qualify for the deliberative
process privilege.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE; QUALIFIED PRIVILEGE

The fact that deliberative process privilege documents contain important new
analyses that are relevant to admitted contentions weighs in favor of their disclo-
sure.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE; QUALIFIED PRIVILEGE

In a proceeding that involves assuring the safety of a proposed 20% increase
in the power of a nuclear power reactor, the ‘‘seriousness of the litigation and
the issues involved’’ factor weighs in favor of disclosing deliberative process
documents.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE; QUALIFIED PRIVILEGE

When the NRC Staff is a party in a proceeding and not merely an indifferent
bystander to private party litigation, the role of the government in the litigation
weighs in favor of disclosure.

RULES OF PRACTICE: DISCOVERY; DELIBERATIVE PROCESS
PRIVILEGE; QUALIFIED PRIVILEGE

The imminent availability of the NRC Staff’s authoritative position on the
subject that is discussed in the deliberative process documents constitutes *‘other
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evidence’’ such that the immediate need for the documents does not outweigh the
deliberative process privilege.

MEMORANDUM AND ORDER

(Ruling on Deliberative Process Privilege Claims)

Before the Board is a motion by the Department of Public Service of the State
of Vermont (State) to compel the NRC Staff (Staff) to produce fifteen documents
that the Staff withheld from disclosure under 10 C.F.R. §2.336(b).! This is the
State’s third motion to compel and, as with the previous two, the Staff claims that
the documents are protected by the deliberative process privilege.>? Both of the
prior motions were denied. LBP-05-33, 62 NRC 828 (2005). With the exception
of one portion of one document, State Motion To Compel III is likewise denied
because we conclude that (a) the fifteen documents qualify for the deliberative
process privilege, and (b) the State has failed to show that its immediate need for
these documents outweighs the privilege.

I. BACKGROUND

A. Procedural Posture

Our December 21, 2005 ruling explains the relevant history and background of
this case; thus our summary of the procedural context of State Motion To Compel
IIT will be brief. Since the outset of this proceeding, the Staff has made documents
available to the parties, as required by 10 C.F.R. § 2.336(b). Simultaneously, the
Staff has withheld other documents, which it asserts are privileged or protected,
and has listed these ‘‘otherwise discoverable documents’’ on privilege logs. See
10 C.F.R. §2.336(b)(5). Recently, the State challenged the Staff’s assertion of
the deliberative process privilege regarding certain of the withheld documents.
In LBP-05-33, we denied the State’s first two motions challenging the Staff’s
deliberative process privilege claims covering a total of twenty-eight documents
that were listed on the Staff’s July 27 and September 6, 2005 deliberative process
privilege logs. State Motion To Compel III seeks access to fifteen documents that
were listed in the Staff’s September 29 and October 31, 2005 deliberative process

"'Vermont Department of Public Service Motion To Compel Production of Certain NRC Staff
Documents (III) (Nov. 22, 2005) [State Motion To Compel III].

2NRC Staff’s Answer to Vermont Department of Public Service’s Third Motion To Compel (Dec. 2,
2005) [Staff Answer III].
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privilege logs.? State Motion To Compel III at 1. Based on the descriptions in the
Staff’s privilege logs and brief, the fifteen documents in question can be grouped
into three categories:

(1) RAI Documents: These six documents deal with Staff discussions
relating to the need to request additional information (RAI) on various subjects,
the adequacy of the Applicant’s answers to previous RAIs, and the drafting of
new RAIs. These documents are identified in the privilege logs as documents
numbered 14-22, 14-24, 14-30, 15-05, 15-06, and 15-07.

(2) Transient Testing Documents: These three documents are described
as a part of a chain of e-mail messages regarding the wording and scope of a
transient testing license condition. Staff Answer III at 10. These documents
are numbered 15-40, 15-41, and 15-43.

(3) Containment Overpressure Documents: These six documents deal
with Entergy’s proposed credit for containment overpressure and possible
license conditions that might be imposed. Staff Answer at 10-11. These
documents are numbered 15-30, 15-32, 15-33, 15-35, 15-36, and 15-42.4

B. Positions of Parties

In some respects, the arguments of the parties are the same as those articulated
with regard to State Motions To Compel I and II. For example, State Motion To
Compel III provides no new arguments regarding the applicability of the delibera-
tive process privilege, but instead incorporates prior arguments that internal Staff
communications relating to the need for additional RAIs are not ‘‘deliberative’’
because they are only tenuously related to the Staff’s final decision on Entergy’s

3 These documents are referred to throughout this Memorandum and Order by the number assigned
to each document in the Staff’s deliberative process privilege log. The fifteen documents that the
State challenges are documents 14-22, 14-24, 14-30, 15-05, 15-06, 15-07, 15-30, 15-32, 15-33, 15-35,
15-36, 15-40, 15-41, 15-42, and 15-43. See State Motion III, Tab C, NRC Staff Deliberative Process
Log of 9/29/05 and 10/31/05 [9/29/05 Deliberative Process Log and 10/31/05 Deliberative Process
Log, respectively].

“ Although the privilege log describes 15-30 as dealing with *‘input to draft SER regarding risk
evaluation’” and does not refer specifically to credit for containment overpressure, for purposes of
this analysis, we treat it as a Containment Overpressure Document. Also, although the Staff’s brief
characterizes document 15-42 as dealing with transient testing, Staff Answer III at 10, the Staff’s
October 31, 2005 privilege log describes this document as dealing with containment overpressure
credit, 10/31/05 Deliberative Process Log at 12. Finally, although document 15-32 is not discussed in
the Staff brief, it appears that this is due to a typographical error, in that the Staff discusses document
15-31, a document which is not requested by the State and appears unrelated to credit for containment
overpressure. See 10/31/05 Deliberative Process Log at 9.
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application and do not involve a decision by a high-ranking NRC official. State
Motion To Compel III at 3.

The bulk of State Motion To Compel III focuses on five of the Containment
Overpressure Documents.’ The State argues that, even if they qualify for the
deliberative process privilege, these particular documents involve an ‘‘extremely
important issue’’ relating to the Final Safety Evaluation Report (SER), and the
State’s need for them outweighs any chilling effect that might be caused by
compelling their production. State Motion To Compel III at 3-7. The State alleges
that these documents, triggered by a September 2005 letter from the Advisory
Committee on Reactor Safeguards (ACRS),% apparently reflect a significant
change in the Staff’s approach in evaluating Entergy’s request for credit for
containment overpressure (which is central to State Contentions 1 and 2).7 State
Motion To Compel III at 4. The State argues that unless the five documents are
produced now, the information relating to the Staff’s new approach to containment
overpressure will not be available until the Final SER is issued on February 24,
2006,% which will be too late to allow the State to prepare its case.’ State Motion To
Compel I1I at 6-7. The State alleges that it needs these Containment Overpressure
Documents to minimize surprise, prepare for the hearing, and avoid delaying this
proceeding. Id.

The Staff maintains that the documents listed in its deliberative process
privilege logs were properly withheld from disclosure and that the State has
failed to demonstrate an overriding need for the documents that outweighs its
need for protection. Staff Answer III at 6-7. The Staff argues that documents

5 Containment Overpressure Documents numbered 15-30, 15-32, 15-33, 15-35, and 15-36. The
State does not argue that it needs the sixth document (15-42), perhaps because it is now available in
redacted form.

6 See State Motion To Compel III, Tab D, Letter from Graham B. Wallis, Chairman, ACRS, to
Luis A. Reyes, Executive Director of Operations, NRC (Sept. 20, 2005), ADAMS Accession No.
ML052630562.

7 The State Contention 1 is as follows: ‘‘Entergy has claimed credit for containment overpressure in
demonstrating the adequacy of ECCS pumps for plant events including a loss of coolant accident in
violation of draft General Design Criteria 44 and 52 and therefore Entergy has failed to demonstrate
that the proposed uprate will provide adequate protection for public health and safety as required by
10 C.F.R. §50.57(a)(3).”” LBP-04-28, 60 NRC 548, 580 (2004).

State Contention 2 alleges: ‘‘Because of the current level of uncertainty of the calculation which
the Applicant uses to demonstrate the adequacy of ECCS pumps, the Applicant has not demonstrated
that the use of containment overpressure to provide the necessary net positive suction head for ECCS
pumps will provide adequate protection for the public health and safety as required by 10 C.F.R.
§50.57(a)(3).”” Id.

8 See NRC Staff’s Tenth Status Report on Review Schedule (Dec. 16, 2005) at 2.

° The deadline for filing the final list of witnesses is 10 days after the issuance of the Final SER, and
initial written statements of position and written testimony must be filed within 60 days of the issuance
of the Final SER. See Licensing Board Initial Scheduling Order (Feb. 1, 2005) at 3-4 (unpublished).
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that contain discussions among Staff members concerning the need for additional
RAIs represent exactly the type of deliberations that the privilege was intended
to cover. Id. at 8-9. The Staff asserts that the State’s position regarding the
need for the Containment Overpressure Documents is without merit because the
documents the State seeks do not contain Entergy’s confirmatory risk-informed
evaluation of its proposed credit for containment overpressure or the Staff’s
analysis of Entergy’s evaluation, but instead only include Staff opinions on the
potential wording of a license condition requiring Entergy to perform such an
evaluation. Id. at 13-14. With regard to document 15-30, the Staff argues that
the State does not need it because the information is already publicly available in
section 2.13 of the Draft SER. /d. at 13.

C. Applicable Law

In LBP-05-33, we discussed the legal requirements for the deliberative process
privilege and thus we will only highlight some key points here. ‘“The deliberative
process privilege protects documents ‘reflecting advisory opinions, recommen-
dations and deliberations comprising part of a process by which governmental
decisions and policies are formulated.” > LBP-05-33, 62 NRC at 843 (quoting
National Labor Relations Board v. Sears, Roebuck & Co., 421 U.S. 132, 150
(1975)). The privilege ‘‘does not extend to factual material severable from the
deliberative context.”’ Id. (citing Environmental Protection Agency v. Mink, 410
U.S. 73, 87-88 (1973)). Additionally, the privilege applies only if the information
is both (1) predecisional and (2) deliberative. Id.

The deliberative process privilege is a qualified privilege, meaning a board has
the discretion to compel production of a document upon a finding that the need
for the evidence outweighs the interests that support the privilege. LBP-05-33, 62
NRC at 844-45. In balancing the need for the documents against the government’s
interest in nondisclosure, courts have considered various factors, including the
following:

(i) the relevance of the evidence sought to be protected;
(i) the availability of other evidence;
(iii) the seriousness of the litigation and the issues involved;
(iv) the role of the government in the litigation; and

(v) the possibility of future timidity by government employees who will be forced
to recognize that their secrets are violable.
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In re Franklin National Bank Securities Litigation, 478 F. Supp. 577, 583
(E.D.N.Y. 1979).1 Commentators have observed that the importance of the
evidence to the case is generally determinative in this balancing, and the first two
Franklin factors — relevance and the availability of other evidence — focus on
the importance of the evidence.!' For example, if the documents at issue are not
relevant, then, as a matter of law, a showing of sufficient need is not possible.
United States v. Farley, 11 F.3d 1385, 1389-91 (7th Cir. 1993). Similarly,
even if a draft document is relevant and important, once the final version of the
document becomes available, the need for the draft (or comments suggesting
changes to a draft) may become moot or minimal. See, e.g., Missouri v. Army
Corps of Engineers, 147 F.3d 708, 711 (8th Cir. 1998); Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-773, 19 NRC 1333, 1345
(1984).

II. ANALYSIS

We apply the aforementioned principles to each of the three categories of
documents that the Staff claims are privileged, first determining whether the
deliberative process privilege applies to the disputed documents and, if so, then
balancing the State’s need for the documents against the Staff’s showing of harm
that would result from disclosing the documents. Because the only new argument
raised in State Motion To Compel III deals with the State’s showing of need
for the five Containment Overpressure Documents, we find that our ruling in
LBP-05-33 governs the outcome of most of the issues currently before us.'?

0The “‘Franklin factors’ are a frequently applied test for qualifying the deliberative process
privilege. See, e.g., In re Subpoena Duces Tecum, 145 F.3d 1422, 1423-24 (D.C. Cir. 1998); In re
Subpoena Served upon the Comptroller of the Currency, 967 F.2d 630, 634 (D.C. Cir. 1992); Paul F.
Rothstein & Susan Crump, Federal Testimonial Privileges § 5:10 (2d ed. 2005).

11 See 26A Charles Alan Wri ght & Kenneth W. Graham, Jr., Federal Practice and Procedure § 5690
(1992 & Supp. 2005).

12 Although the Staff has repudiated its earlier agreement with the State regarding the procedures
for requesting and filing challenges to privileged documents, the Staff has not raised the issue of
timeliness here. See Staff Answer III at 4 n.8. Therefore, given that the Staff has not objected to the
timeliness of State Motion To Compel III, we find the motion to be timely for reasons stated in our
prior decision. See LBP-05-33, 62 NRC at 837-40. However, there will be no further forbearance on
this point. We remind the parties that if they ‘‘believe that additional time for consultation may be
productive, either on a specific dispute or more generally, they are encouraged to advise the Board
and move for the enlargement of the 10-day time frame of 10 C.F.R. § 2.323(a).”” Id. at 838.

Our previous decision also addressed whether a senior NRC official was required to assert the
deliberative process privilege. Id. at 846-51 (holding that the NRC division director was sufficient).
We find that the affidavit of Catherine Haney, Director of the Division of Operating Reactor Licensing,

(Continued)
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A. RAI Documents
1. Applicability of the Deliberative Process Privilege

As the State has not proffered new arguments regarding whether the RAI
Documents are protected by the deliberative process privilege, we hold, pursuant
to our reasoning in LBP-05-33, that these documents, with one exception, qualify
for the deliberative process privilege. In our prior ruling, we held that discus-
sions between Staff members concerning the adequacy and completeness of the
application, the potential need for RAls, and the adequacy of RAI responses
may be protected by the deliberative process privilege. See LBP-05-33, 62 NRC
at 845-46. Documents 14-22, 14-24, 15-05, 15-06, and 15-07 all contain the
analysis, opinions, and recommendations of Staff members regarding Entergy
responses to prior RAIs or the formulation of new RAIs. Therefore, we conclude
that the Staff has demonstrated that these documents qualify for the deliberative
process privilege.

However, the Staff description of one of the RAI Documents, document
number 14-30, indicates that it contains (in addition to deliberations concerning
new RAISs) statements concerning the ‘‘procedural aspects of completing the Draft
SER’’ and ‘‘the overall status of the EPU review.”” Staff Answer III at 8. Staff
communications that summarize the applicable procedures or report on the status
of a matter are factual in nature and are not protected by the privilege. See Mink,
410 U.S. at 87-88. Therefore, we find that these specific portions of document
14-30 do not qualify for the deliberative process privilege and thus this portion of
State Motion To Compel III is granted.

2. Qualified Privilege Balancing

Having concluded that the six RAI Documents, with one exception, are covered
by the deliberative process privilege, we must assess whether the State has shown
a need for the documents that outweighs the Staff’s need to protect the documents.
In LBP-05-33, we held that the State failed to carry its burden of demonstrating
need for the documents because ‘ ‘[r]elevance alone is not sufficient.”” LBP-05-33,
62 NRC at 851. See also Farley, 11 F.3d at 1389-91. The State has proffered
no additional arguments explaining or justifying its supposed need for the RAI
Documents. Therefore, this portion of State Motion To Compel III is denied.

in the NRC’s Office of Nuclear Reactor Regulation, satisfied these requirements. See Staff Answer
111, Enclosure 1, Affidavit of Catherine Haney (Dec. 1, 2005).
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B. Transient Testing Documents
1. Applicability of the Deliberative Process Privilege

The three Transient Testing Documents (15-40, 15-41, and 15-43) are part
of a chain of e-mail messages between Staff members discussing the wording
and scope of a transient testing license condition that has since been finalized.'?
See Staff Answer III at 10. Such communications concerning the appropriate
wording and scope of a license condition are deliberative because they contain the
opinions of individual Staff members and do not necessarily represent part of the
NRC’s final policy decision concerning the sufficiency of Entergy’s application,
i.e., whether the license amendment should be granted, denied, or appropriately
conditioned. The State has not offered any arguments, other than those proffered
in State Motions To Compel I and II, to the contrary. Therefore, consistent with
our ruling in LBP-05-33, 62 NRC 828, we uphold the Staff’s assertion of the
deliberative process privilege with regard to these documents.

2. Qualified Privilege Balancing

Other than incorporating by reference the arguments made in its first two
motions, the State has made no showing of need for the Transient Testing
Documents. As discussed in LBP-05-33 and in Section II.A.2 above, a showing
of relevance alone is not sufficient to demonstrate need. The State’s incorporated
arguments do little more than argue relevance.'* Additionally, because the final
version of the transient testing license condition is now publicly available,'® the
State has little need for predecisional e-mail messages discussing the wording
and scope of the license condition. See Missouri v. Army Corps of Eng’rs, 147
F.3d at 711. Therefore, we find that there is no showing that the State’s need
for the Transient Testing Documents outweighs the Staff’s need to protect these
predecisional and deliberative documents.

3 Document 15-42, which the privilege log describes as involving ‘‘containment overpressure
credit,”’ is, it appears incorrectly, included in the Staff’s discussion of Transient Testing Documents.
Staff Answer III at 10.

14 Even if relevance were sufficient, the relevance of these documents to the State’s contentions is
unclear because the State has not sought to adopt the New England Coalition’s admitted contention
dealing with transient testing. See LBP-04-28, 60 NRC at 571-72, 580.

15 See Letter from J.E. Dyer, Director of NRC Office of Nuclear Reactor Regulation, to Michael
Kansler, President, Entergy Nuclear Operations, Inc. (Oct. 12, 2005) at 3, ADAMS Accession No.
ML052630053.
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C. Containment Overpressure Documents
1. Applicability of the Deliberative Process Privilege

Five of the Containment Overpressure Documents (15-32, 15-33, 15-35, 15-
36, and 15-42) are described in the privilege logs as relating to the Staff’s
risk-informed evaluation of Entergy’s request for credit for containment for over-
pressure.'¢ The sixth document, 15-30, described in the privilege log as involving
““input to draft SER regarding risk evaluation,’’ also appears to concern credit for
containment overpressure. In general, the Containment Overpressure Documents
are characterized by the Staff as containing recommendations and opinions as
to whether a license condition should be imposed requiring Entergy to submit
a confirmatory risk-informed evaluation of its proposed credit for containment
overpressure. See Staff Answer III at 10-11. As with the Transient Testing
Documents, the Containment Overpressure Documents contain information that
reflects the opinions and nonbinding recommendations of individual Staff mem-
bers and are intended to assist the NRC in reaching a final decision on the
appropriateness of a license condition. Thus, we hold that they are protected by
the deliberative process privilege.

2. Qualified Privilege Balancing

Having concluded that the Containment Overpressure Documents qualify for
the deliberative process privilege, we now turn to the State’s argument that it
needs these documents immediately (rather than waiting until the Final SER is
issued) because they are central to both of its contentions, and failure to produce
them now will delay this proceeding. Here, for the first time, the State presents
a ‘‘need’’ argument that raises a close case as to whether production of the
documents should be compelled.

Focusing on the first two Franklin factors — relevance and availability of
other evidence — it appears to us that the Containment Overpressure Documents
are relevant and important to State Contentions 1 and 2, both of which challenge
Entergy’s request for credit for containment overpressure. See LBP-04-28, 60
NRC at 558-64, 580. The State claims that the requested documents reveal
a significant departure from the Staff’s methodology used in the Draft SER
for calculating containment overpressure and stem from the September 2005
ACRS recommendation. State Motion To Compel III at 4. We agree that Staff
documents concerning any new confirmatory probabilistic risk analysis on credit

16 Document 15-32 is a Containment Overpressure Document requested by the State, but the Staff’s
discussion of Containment Overpressure Documents appears to have inadvertently referred to 15-31
(a document concerning the Staff review and scheduling practices that was not requested) instead of
15-32. Compare 10/31/05 Deliberative Process Log at 9, with Staff Answer III at 10-11.
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for containment overpressure would be vital to the State’s preparation for the
evidentiary hearing on its contentions. Thus, the relevance and importance of
these deliberative process documents weigh in favor of their disclosure.

There is a temporal dimension, however, to the second Franklin factor —
availability of other evidence — as it applies to the Containment Overpressure
Documents. At this moment, there appears to be no ‘‘other evidence available’’
concerning any risk-informed evaluation of containment overpressure credit and
whether such a license condition should be imposed. But when the Final SER is
issued, in approximately 5 weeks, this situation will be cured and such evidence
will be available. The Final SER will be the Staff’s authoritative position regarding
credit for containment overpressure and, as such, will be more useful to the State
than the Staff’s preliminary ruminations on the same subject.

Given the temporal dimension to the ‘‘availability of other evidence’’ Franklin
factor, the issue here is whether the State’s need for the Containment Overpressure
Documents during the next 5 weeks (i.e., until the Final SER is issued) outweighs
any harm that might be caused by the disclosure of these deliberative process
documents. As noted, the State’s ‘‘need’’ argument is that these documents are
crucial if this proceeding is to stay on schedule. In contrast, the Staff is silent as
to the harm or chilling effect that might be caused by the disclosure of these five
documents a few weeks before the Final SER.!” In short, we have no information
as to the fifth Franklin factor — how the release of these particular documents
will, or will not, cause any realistic ‘‘future timidity by government employees
who will be forced to recognize that their secrets are violable.”” Franklin, 478 F.
Supp. at 583.

Although the State has shown a significant need for the Containment Over-
pressure Documents, and this is a relatively close call,'® we conclude that, under
the Franklin factors test, the imminent availability of the Final SER constitutes
sufficient ‘‘other evidence’” such that the immediate need for the documents does
not outweigh temporarily honoring their protected status under the deliberative

17 The Staff argues only that (a) the Containment Overpressure Documents meet the criteria for the
deliberative process privilege and (b) the State has not shown a sufficient need for the documents.
Staff Answer III at 10-14.

'8 No extended discussion of the remaining two Franklin factors is needed here. Given that this
proceeding involves assuring the safety of a proposed 20% increase in the power of a nuclear power
reactor, the third Franklin factor — the seriousness of the litigation and the issues involved — is
clearly met. And since the NRC Staff is a central player and party in this matter and proceeding (not
merely an indifferent bystander to private party litigation), the fourth Franklin factor — the role of
the government in the litigation — also weighs in favor of disclosure.
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process privilege.! The Staff currently estimates that its Final SER will be
available very shortly — in late February. If this important document contains
new information that is material to any of the admitted contentions or triggers the
filing of new or amended contentions, and warrants a change to the schedule set in
our Initial Scheduling Order of February 1, 2005, the Board has full authority and
discretion to take appropriate action. Accordingly, the State’s motion to compel
the production of the Containment Overpressure Documents is denied.

III. RELIEF

State Motion To Compel III is granted with respect to those portions of
document 14-30 that describe the procedural aspects of completing the Draft SER
and the overall status of the EPU. The Staff shall produce these portions of 14-30
within fifteen (15) days of this Order. The remainder of the motion is denied
because the documents qualify for the deliberative process privilege and because
there is no overriding need for the documents immediately, given the fact that
the Final SER, which will be issued within 5 weeks, will be better and more
authoritative evidence. Once the Final SER is issued and delivered to the parties,
they shall have ten (10) days within which to move for any adjustment to the
schedule herein and thirty (30) days within which to move for leave to file any
new or amended contentions.

19 Document 15-30 is in a different status and the denial of the motion to compel its production is
not a close case. This document deals with comments on the Draft SER, and since that draft is already
publicly available, we fail to see that the State has any overriding need for comments on the draft. See
Staff Answer Il at 11.
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It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD?*

Alex S. Karlin, Chairman
ADMINISTRATIVE JUDGE

By G.P. Bollwerk for
Dr. Anthony J. Baratta
ADMINISTRATIVE JUDGE

By G.P. Bollwerk for
Lester S. Rubenstein
ADMINISTRATIVE JUDGE

Rockville, Maryland
January 17, 2006

20 Copies of this Order were sent this date by Internet e-mail transmission to counsel for (1) Licensees
Entergy Nuclear Vermont Yankee, LLC, and Entergy Nuclear Operations, Inc.; (2) Intervenors
Vermont Department of Public Service and New England Coalition of Brattleboro, Vermont; and (3)
the Staff.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Thomas S. Moore, Chairman
Dr. Paul Abramson
Dr. Anthony J. Baratta

In the Matter of Docket No. 30-36974-ML
(ASLBP No. 06-843-01-ML)
(Materials License Application)

PA’INA HAWAII, LLC January 24, 2006

In this proceeding regarding the application of Pa’ina Hawaii, LLC, to build and
operate a commercial pool-type industrial irradiator, the Licensing Board finds
that the Concerned Citizens of Honolulu (Petitioner) has established standing
to intervene and has proffered at least one admissible contention, and therefore
grants the Petitioner’s request for a hearing.

RULES OF PRACTICE: STANDING TO INTERVENE

When assessing whether a petitioner has set forth a sufficient interest to
intervene under 10 C.F.R. § 2.309, the Commission applies traditional judicial
concepts of standing; specifically, a petitioner must demonstrate ‘‘a concrete and
particularized injury that is fairly traceable to the challenged action and is likely
to be redressed by a favorable decision’ (i.e., (1) injury, (2) causation, and (3)
redressability). Georgia Institute of Technology (Georgia Tech Research Reactor,
Atlanta, Georgia), CLI-95-12, 42 NRC 111, 115 (1995); Portland General
Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC
610, 612 (1976).
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RULES OF PRACTICE: STANDING TO INTERVENE

A threatened unwanted exposure to radiation, even a minor one, is sufficient
to establish an injury. Dominion Nuclear Connecticut, Inc. (Millstone Nuclear
Power Station, Unit 2), CLI-03-14, 58 NRC 207, 216 (2003).

RULES OF PRACTICE: STANDING TO INTERVENE (PROXIMITY
PRESUMPTION)

In addition to the traditional requirements for standing, the Commission has
recognized that a petitioner may have standing based upon its geographical
proximity to a particular facility. Florida Power & Light Co. (St. Lucie Nuclear
Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329-30 (1989).

RULES OF PRACTICE: STANDING TO INTERVENE (PROXIMITY
PRESUMPTION)

In appropriate circumstances, a petitioner’s proximity to the facility in question
provides for a so-called presumption that ‘‘a petitioner has standing to intervene
without the need specifically to plead injury, causation, and redressability if
the petitioner lives within, or otherwise has frequent contacts with, the zone of
possible harm from the nuclear reactor or other source of radioactivity.”” Florida
Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
LBP-01-6, 53 NRC 138, 146 (2001), aff’d on other grounds, CLI-01-17, 54 NRC
3 (2001).

RULES OF PRACTICE: STANDING TO INTERVENE (PROXIMITY
PRESUMPTION)

Demonstrating so-called proximity presumption standing requires a ‘‘deter-
mination that the proposed action involves a significant source of radioactivity
producing an obvious potential for offsite consequences.’” Georgia Tech, CLI-95-
12,42 NRC at 116; Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma
Site), CLI-94-12, 40 NRC 64, 75 n.22 (1994).

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY)

Each contention must: (1) provide a specific statement of the issue of law or
fact to be raised or controverted; (2) provide a brief explanation of the basis for
the contention; (3) demonstrate that the issue raised in the contention is within the
scope of the proceeding; (4) demonstrate that the issue raised in the contention is
material to the findings the NRC must make to support the action that is involved
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in the proceeding; (5) provide a concise statement of the alleged facts or expert
opinion that support the petitioner’s position and on which the petitioner intends
to rely at hearing, including references to specific sources and documents that
will be relied upon to support its position on the issue; and (6) provide sufficient
information to show that a genuine dispute on a material issue of law or fact exists
with the applicant, which consists of either (a) references to specific portions
of the application (including the applicant’s environmental and safety reports)
that are disputed and the reasons supporting the dispute, or (b) identification of
each instance where the application purportedly fails to contain information on a
relevant matter as required by law and the reasons supporting the allegation. See
10 C.F.R. § 2.309(H)(1)(1)-(vi).

RULES OF PRACTICE: CONTENTIONS

The petitioner is not required to provide an exhaustive discussion in its prof-
fered contention, so long as it meets the Commission’s admissibility requirements.

RULES OF PRACTICE: CONTENTIONS

The resolution of factual disputes is not the appropriate subject of inquiry at
the contention admissibility stage of the proceeding.

NEPA: ENVIRONMENTAL ANALYSIS (CATEGORICAL
EXCLUSION)

The regulatory history of the special circumstances exception to the categorical
exclusions in 10 C.F.R. § 51.22(b) indicates that the location of an irradiator may
be a circumstance in which the exclusion might not apply.

NEPA: ENVIRONMENTAL ANALYSIS (CATEGORICAL
EXCLUSION)

An agency must affirmatively provide a reasoned explanation of the applica-
bility of a categorical exclusion when special circumstances are alleged. Alaska
Center for the Environment v. U.S. Forest Service, 189 F.3d 851, 859 (9th Cir.
1999); Jones v. Gordon, 792 F.2d 821, 828 (9th Cir. 1986); Steamboaters v.
Federal Energy Regulatory Commission, 759 F.2d 1382 (9th Cir. 1985).

NEPA: SCOPE OF REVIEW (TERRORISM CONCERNS)

The Commission has found contentions asserting that the risks associated with
terrorist attacks require that the agency prepare an Environmental Assessment

101



or an Environmental Impact Statement to be outside the scope of agency NEPA
review and inadmissible.

MEMORANDUM AND ORDER

(Ruling on Petitioner’s Standing and Environmental Contentions)

Before us is a request by the Petitioner, Concerned Citizens of Honolulu,' for
a hearing on the application submitted by Pa’ina Hawaii, LLC (Pa’ina Hawaii
or Applicant), on June 27, 2005, to build and operate a commercial pool-type
industrial irradiator at the Honolulu International Airport.?2 In such a facility,
items to be processed are loaded into a stainless steel chamber and lowered
into a water-filled pool containing a cobalt-60 source, where they are exposed
to radiation.® The Applicant plans to use the facility to irradiate fresh fruit and
vegetables for shipment to the United States mainland, as well as to irradiate
cosmetics and pharmaceutical products.* Additionally, the Applicant intends to
use the irradiator for research and development projects and to irradiate other
materials as approved by the NRC on a case-by-case basis.’

On August 2, 2005, the Nuclear Regulatory Commission published a notice of
opportunity for a hearing on the Pa’ina Hawaii application for the possession and
use of byproduct material in a commercial irradiator.® Thereafter, on October 3,
2005, the Petitioner timely filed a request for a hearing.

In this decision, we address the Petitioner’s standing to intervene and the
admissibility of the Petitioner’s proffered environmental, in contrast to safety,
contentions. We bifurcated the initial steps of the proceeding in this manner
because portions of the Pa’ina Hawaii application that concern non-environmental
matters contain sensitive information that is not publicly available and can be
made available only to Petitioner’s counsel and expert under a protective order
and after additional procedures that are still ongoing. For the reasons set forth
below, we find that the Petitioner has established its standing to intervene and has
proffered at least one admissible contention — the necessary prerequisites for the

'Request for Hearing by Concerned Citizens of Honolulu (Oct. 3, 2005) [hereinafter Hearing
Request].

2 See 70 Fed. Reg. 44,396 (Aug. 2, 2005).

3 See NRC Press Release, NRC Announces Opportunity for Hearing on License Application for
Commercial Irradiator in Honolulu, Hawaii (July 26, 2005), ADAMS Accession No. ML052070251.

4See 70 Fed. Reg. at 44,396.

3 See id.

6 See id.
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grant of a hearing request. Accordingly, we grant the Petitioner’s request for a
hearing.

I. STANDING

A petitioner’s right to participate in a licensing proceeding stems from section
189a of the Atomic Energy Act (AEA). That section provides for a hearing *‘upon
the request of any person whose interest may be affected by the proceeding.”” 42
U.S.C. §2239(a)(1)(A). The Commission regulations implementing that section
of the AEA, 10 C.F.R. §2.309(d), require that a licensing board, in ruling on a
request for a hearing, determine whether the petitioner has an interest affected
by the proceeding by considering (1) the nature of the petitioner’s right under
the AEA or the National Environmental Policy Act of 1969 (NEPA) to be made
a party to the proceeding; (2) the nature and extent of the petitioner’s property,
financial, or other interest in the proceeding; and (3) the possible effect of any
decision or order that may be issued in the proceeding on the petitioner’s interest.

When assessing whether a petitioner has set forth a sufficient interest to
intervene under 10 C.F.R. §2.309, the Commission applies traditional judicial
concepts of standing.” Specifically, a petitioner must demonstrate ‘‘a concrete
and particularized injury that is fairly traceable to the challenged action and is
likely to be redressed by a favorable decision’’ (i.e., (1) injury, (2) causation, and
(3) redressability).® Further, the petitioner must also demonstrate that its injury
arguably falls within the zone of interests protected by the statutes governing
NRC proceedings, such as the AEA or NEPA.°

When an organization petitions to intervene in a proceeding, it must demon-
strate either organizational or representational standing. To demonstrate organi-
zational standing, the petitioner must show ‘‘injury in fact’’ to the interests of the
organization itself.!® Representational standing requires a demonstration that one
or more of its members would otherwise have standing to intervene on their own,

7 See Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-
12, 42 NRC 111, 115 (1995); Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1
and 2), CLI-76-27, 4 NRC 610, 612 (1976).

8Georgia Tech, CLI-95-12, 42 NRC at 115; see Lujan v. Defenders of Wildlife, 504 U.S. 555,
560-61 (1992); Dellums v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988); Public Service Co. of New
Hampshire (Seabrook Station, Unit 1), CLI-91-14, 34 NRC 261, 266-67 (1991); Cleveland Electric
Hlluminating Co. (Perry Nuclear Power Plant, Unit 1), CLI-93-21, 38 NRC 87, 92 (1993).

9 See Sequoyah Fuels Corp. (Gore, Oklahoma Site Decommissioning), CLI-01-2, 53 NRC 9, 13
(2001).

10 See Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195
(1998).

103



and that such a specifically identified member has authorized the organization to
request a hearing on its behalf.!!

To support its claim of representational standing the Petitioner’s hearing
request states that it is ‘‘a grassroots, unincorporated environmental organization
that was created to ensure the people who live and work in Honolulu will be
adequately protected from potential public health and safety and environmental
impacts associated with Pa’ina Hawaii’s proposed irradiator.”’!?> The petition
includes the declarations of members who live, work, own property, or recreate
near the proposed site of the Pa’ina irradiator, including declarations of members
who work approximately !/, mile from the proposed site, as well as members who
frequently fly in and out of the airport on runways immediately adjacent to the
site.’* The declarations indicate that the members have authorized the Petitioner
to represent them in this proceeding.

The Petitioner further alleges that the construction and operation of the pro-
posed irradiator would ‘‘subject Concerned Citizens’ members to threats of radi-
ation exposure from incidents including, but not limited to, mechanical failures,
power outages, airplane accidents, acts of sabotage or terrorism, hurricanes, and
tsunamis.”’'* The NRC Staff concedes that the Petitioner has properly shown an
injury-in-fact by alleging potential injury to its members from radiation exposure
caused by the Petitioner’s asserted accidents and natural disasters.!> Similarly, the
Staff concedes that the asserted injury to the Petitioner’s members is within the
zone of interests protected by the AEA and the injury is redressable by agency
action.' For its part, the Applicant does not address in its answer the Petitioner’s
standing, thereby necessarily waiving any standing challenge.

It has been well settled that the threat of injury from radiation exposure is
sufficient to satisfy the ‘‘injury in fact’ requirement of traditional standing.!”
A threatened unwanted exposure to radiation, even a minor one, is sufficient to
establish an injury.'® Further, it is axiomatic that the asserted radiation exposure

1 See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-99-10, 49
NRC 318, 323 (1999).

12 Hearing Request at 2.

13 See Hearing Request, Declaration of Brian Coulson (Oct. 2, 2005) {2; Declaration of Marie-
Therese Knoll (Sept. 30, 2005) ] 2-4; Declaration of David Paulson (Oct. 3, 2005) {3; Declaration
of Grace Simmons (Sept. 29, 2005) q 2.

14 Hearing Request at 7-8.

15 See Staff Answer at 4-5.

16 See id. at 5.

17See Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 2), CLI-03-14,
58 NRC 207, 216 (2003); see also Duke Power Co. v. Carolina Environmental Study Group, Inc.,
438 U.S. 59, 74 (1978).

18 See Millstone, CLI-03-14, 58 NRC at 216.
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is within the zone of interests protected by the AEA. Therefore, the Petitioner has
demonstrated a concrete injury-in-fact.

To demonstrate causation, the Petitioner must show that the injury is fairly
traceable to the proposed action.' The proposed irradiator will not be operated
without approval and a license from the NRC; therefore, the risk of radiation
exposure from it is directly traceable to the challenged license application. Thus,
there is no question as to whether the Petitioner has demonstrated the requisite
causation.

The Petitioner has also adequately demonstrated that its injuries are likely to be
redressed by a favorable decision. In order to satisfy the third element of standing
‘it must be ‘likely,” as opposed to merely ‘speculative’ that the injury will be
‘redressed by a favorable decision.’ >’2° Here it is obvious, as the Petitioner argues,
that a denial or substantial modification of the license application addressing the
posited dangers ‘‘would help avoid or minimize the threats to public health and
safety and to the environment that would otherwise harm Concerned Citizens.”’?!
Therefore, we find that the Petitioner has standing to intervene in this proceeding
under traditional judicial principles of standing and 10 C.F.R. §2.309(d) of the
Commission’s regulations.

In addition to the traditional requirements for standing, the Commission has
recognized that a petitioner may have standing based upon its geographical
proximity to a particular facility.?? In appropriate circumstances, a petitioner’s
proximity to the facility in question provides for a so-called presumption that
‘‘a petitioner has standing to intervene without the need to specifically plead
injury, causation, and redressability if the petitioner lives within, or otherwise
has frequent contacts with, the zone of possible harm from the nuclear reactor
or other source of radioactivity.”’?> Demonstrating standing in this manner re-
quires a ‘‘determination that the proposed action involves a significant source of
radioactivity producing an obvious potential for offsite consequences.’’?* The Pe-
titioner’s proximity to the proposed source of radioactivity must also be ‘‘judged

19 See Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64,
75 (1994).

2044 at 76 (quoting Lujan, 504 U.S. at 561).

2! Hearing Request at 9.

22 See Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30
NRC 325, 329-30 (1989).

2 Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-01-6,
53 NRC 138, 146 (2001), aff’d on other grounds, CLI-01-17, 54 NRC 3 (2001).

2 Georgia Tech, CLI-95-12, 42 NRC at 116; see Sequoyah Fuels Corp., CLI-94-12, 40 NRC at 75
n.22.
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on a case-by-case basis, taking into account the nature of the proposed action and
the significance of the radioactive source.”’?

As previously noted, the Petitioner has demonstrated its standing by establish-
ing an injury in fact to its members traceable to the licensing of the proposed
irradiator that would be redressed by the denial of the license. Thus, having
already found that the Petitioner has standing, we normally would not address
its geographical proximity standing. The Staff’s argument that the Petitioner has
not demonstrated such standing is so wide of the mark, however, that it demands
brief comment.

In effect, the Petitioner’s geographical proximity standing claim is that its
members live and work in such close proximity to the proposed irradiator that
placing a source of up to a million curies of radioactivity on the grounds of
the Honolulu Airport, a location at ocean’s edge that is subject to unique risks
of aircraft crashes and destructive wave damage from tsunamis and hurricanes,
presents an obvious potential for offsite consequences to Petitioner’s members.?

The Staff concedes that the Petitioner’s members are appropriately proximate
to the irradiator site; therefore, the proximity of the Petitioner’s members to the
facility is not at issue. The Staff claims, however, that it is impossible to have an
obvious potential for offsite consequences involving an irradiator that falls within
the categorical exclusion of 10 C.F.R. § 51.22(c)(14)(vii). That section exempts
irradiators from the category of actions for which an environmental assessment
(EA) or an environmental impact statement (EIS) must be prepared. According to
the Staff, the Commission determined, in categorically excluding irradiators by
regulation from the requirements of NEPA, that such facilities do not individually
or collectively have a significant effect on the environment.?’” Therefore, they
argue that the Petitioner’s standing cannot be based upon the assumption of a
potential for offsite consequences from an irradiator.?®

25 Georgia Tech, CLI-95-12, 42 NRC at 116-17; see Sequoyah Fuels Corp., CLI-94-12, 40 NRC at
75 n.22.

26 See Hearing Request at 5-7.

7 See Staff Answer at 2-3. In support of its position, the Staff seemingly relies upon to the
Commission’s recent decision in Exelon Generation Co. & PSEG Nuclear, LLC (Peach Bottom
Atomic Power Station, Units 2 and 3), CLI-05-26, 62 NRC 577, 580-83 (2005), in which the
Commission emphasized the need to meet the second step for proximity standing, requiring a obvious
potential for offsite consequences. The Staff argues that the categorical exclusion of irradiators is
of ‘‘dispositive significance’’; however, the Commission in Peach Bottom made no determination
involving categorical exclusions. Its Peach Bottom ruling involved a merger and license transfer
governed by 10 C.F.R. § 50.80. Although license transfers, like irradiators, are categorically excluded
from NEPA review pursuant to 10 C.F.R. § 51.22(c) except when special circumstances are present,
the Commission made no mention in its Peach Bottom decision of a categorical exclusion, nor did it
suggest that such a determination would be dispositive of the issue for proximity standing.

28 See Staff Answer at 3-4.
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The Staff’s argument conveniently ignores that the Petitioner’s proximity
standing claim is based upon the exception provided in 10 C.F.R. § 51.22(b) for
categorical exclusions established in section 51.22(c). The former section pro-
vides that the Staff need not prepare an EA or an EIS for any action categorically
excluded ‘‘[e]xcept in special circumstances.”’?® Here, the Petitioner claims the
categorical exclusion for irradiators is inapplicable because special circumstances
(i.e., aircraft crashes, tsunamis, and hurricanes) unique to the proposed location
of this irradiator make the requirements of NEPA fully applicable. In the cir-
cumstances asserted, it neither strains credulity nor offends reason to conclude
that placing an irradiator in a location subject to the risks of aircraft crashes,
tsunamis, and hurricanes presents an obvious potential for offsite consequences
from the significant source of radioactivity housed within the irradiator. Accord-
ingly, contrary to the Staff’s argument, the Petitioner also has standing under the
geographical proximity presumption.

II. CONTENTIONS

In addition to demonstrating standing, a petitioner must also proffer at least
one admissible contention to be admitted as a party to a proceeding. See 10
C.F.R. § 2.309(a). The Commission’s contention pleading requirements are found
at 10 C.F.R. §2.309(f)(1)(i)-(vi), and incorporate the prior contention pleading
requirements of old 10 C.F.R. §2.714 (2003).3° The regulations require that a
request for hearing set forth with particularity the contentions sought to be raised.
See 10 C.F.R. §2.309(f)(1). Specifically, each contention must: (1) provide a
specific statement of the issue of law or fact to be raised or controverted; (2)
provide a brief explanation of the basis for the contention; (3) demonstrate that
the issue raised in the contention is within the scope of the proceeding; (4)
demonstrate that the issue raised in the contention is material to the findings the
NRC must make to support the action that is involved in the proceeding; (5)
provide a concise statement of the alleged facts or expert opinion that support
the petitioner’s position and on which the petitioner intends to rely at hearing,
including references to specific sources and documents that will be relied upon to
support its position on the issue; and (6) provide sufficient information to show
that a genuine dispute on a material issue of law or fact exists with the applicant,
which consists of either (a) references to specific portions of the application
(including the applicant’s environmental and safety reports) that are disputed

210 C.F.R. §51.22(b).

30The pleading requirements of 10 C.F.R. §2.714(b) appear in the new regulations in 10 C.F.R.
§2.309(H)(1)(1), (ii), (v), and (vi). Section 2.309(f)(1)(iii)-(iv) additionally requires that a contention
be within the scope of a proceeding and material.
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and the reasons supporting the dispute, or (b) identification of each instance
where the application purportedly fails to contain information on a relevant matter
as required by law and the reasons supporting the allegation. See 10 C.F.R.
§ 2.309(H)(1)(1)-(vi).

The contention pleading requirements of 10 C.F.R. § 2.309(f) are meant to
““focus litigation on concrete issues and result in a clearer and more focused record
for decision.”’3! Accordingly, contention admissibility is ‘strict by design,”’
requiring more than notice pleading.3>? However, the petitioner is not required to
provide an exhaustive discussion in its proffered contention, so long as it meets
the Commission’s admissibility requirements. Further, contentions challenging
applicable statutory requirements or Commission regulations are not admissible
in agency adjudications.*

With the standards provided in 10 C.F.R. § 2.309(f)(1) and Commission case
law as guidance, we review Petitioner’s environmental contentions. The Petitioner
has proffered two separate contentions challenging the Staff’s satisfaction of the
requirements of NEPA .3* Both NEPA contentions relate to the Staff’s application
of the categorical exclusion of irradiators in 10 C.F.R. § 51.22(c)(14)(vii) that
excuses the Staff from performing an environmental impact analysis of a proposed
irradiator. Specifically, the contentions challenge the procedure by which the
categorical exclusion was invoked in this instance, as well as the applicability
of 10 C.F.R. §51.22(b), which provides a special circumstances exception for
actions in which a blanket finding is made by rule that the licensing action does
not have a significant effect on the human environment.

The Petitioner’s first environmental contention states that ‘‘the NRC un-
lawfully failed to consider whether any extraordinary circumstances precluded
application of the categorical exclusion to Pa’ina Hawaii’s license application.’’
Relying upon a series of precedents in the United States Court of Appeals for the
Ninth Circuit, the federal circuit encompassing Hawaii, the Petitioner asserts that
the Staff has omitted a necessary step in its NEPA analysis, which in essence
requires an explanation of the applicability of a categorical exclusion where
special circumstances necessitating an environmental review have been alleged.

3169 Fed. Reg. 2182, 2202 (Jan. 14, 2004). See also Business and Professional People for the
Public Interest v. Atomic Energy Commission, 502 F.2d 424, 428 (D.C. Cir. 1974).

32 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24,
54 NRC 349, 358 (2001), petition for reconsideration denied, CLI-02-1, 55 NRC 1 (2002).

3 See 10 C.F.R. §2.335.

34 See Hearing Request at 19-20.

351d. at 19.

36 See id. at 19-20; Petitioner’s Reply in Support of Its Request for Hearing (Dec. 1, 2005) at 23-24
[hereinafter Petitioner’s Reply]; see also Alaska Center for the Environment v. U.S. Forest Service,

(Continued)
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According to the Petitioner, an explanation is required because ‘the NRC ‘cannot
avoid its statutory responsibilities under NEPA merely by asserting that an activity
it wishes to pursue will have an insignificant effect on the environment.” *’%
Both the Applicant and the Staff argue that the Petitioner’s contention is
nothing more than a challenge to the NRC’s regulation establishing the categor-
ical exclusion for irradiators, and therefore an unlawful attack on Commission
regulations prohibited by 10 C.F.R. § 2.335(a).3® The thrust of the Petitioner’s
contention, however, is that the agency improperly invoked the categorical ex-
clusion by not addressing what it asserts are special circumstances making such
an exclusion inapplicable here — a point the Applicant and the Staff completely
ignore. In their answers, neither the Staff nor the Applicant even mentions the
cases relied upon by the Petitioner, much less disputes the Petitioner’s reading
of the Ninth Circuit case law requiring an explanation of the NRC’s use of a
categorical exclusion and the presence, or absence, of special circumstances.
Nor do the Staff or the Applicant point to any countervailing rulings from other
circuits questioning the Ninth Circuit precedents (applicable to Hawaii) relied
upon by the Petitioner. Instead, the Staff claims that there is ‘‘no credible basis to
conclude that the types of irradiation or the location of the irradiator, or specific
proposals for operating the irradiator are in any way outside the envelope of
characteristics that were considered in the Commission’s rulemaking decision

189 F.3d 851, 859 (9th Cir. 1999); Jones v. Gordon, 792 F.2d 821, 828 (9th Cir. 1986); Steamboaters
v. Federal Energy Regulatory Commission, 759 F.2d 1382 (9th Cir. 1985). Other circuit courts appear
to reach the same result as the Ninth Circuit. See, e.g., Wilderness Watch & Public Employees for
Environmental Responsibility v. Mainella, 375 F.3d 1085, 1096 (11th Cir. 2004) (‘‘At a minimum,
the agency should have recognized that these exceptions ‘may’ apply. Courts of Appeals have, on
occasion, reversed agency invocations of categorical exclusions that failed to consider the relevant
Interior Department exceptions’’).

37 Hearing Request at 19 (quoting Jones v. Gordon, 792 F.2d at 828).

38 See Applicant Answer at 11; Staff Answer at 15. The Applicant also asserts, without more, that
the contention is outside the scope of this proceeding ‘‘because the NRC published its explicit notice
that ‘categorical exclusion’ had been afforded to Pa’ina.”” Applicant Answer at 11. In the notice of
opportunity for hearing the Commission stated: ‘‘Before approving the proposed license, the NRC
will need to make the findings required by the Atomic Energy Act of 1954, as amended, and NRC’s
regulations. An environmental assessment for this licensing action is not required, since this action is
categorically excluded under the provisions of 10 CFR 51.22(c)(14)(vii).”” 70 Fed. Reg. at 44,396.
Contrary to the Applicant’s assertion, the Commission’s hearing notice cannot properly be read to
place challenges to the agency’s use of the categorical exclusion for an irradiator outside the purview
of this proceeding because 10 C.F.R. § 51.22(b) specifically bestows upon any interested person the
right to challenge the use of a categorical exclusion by presenting special circumstances. Thus, to read
the notice as the Applicant contends would be tantamount to ruling that the agency need not comply
with its own regulations. See, e.g., Fort Stewart Schools v. Federal Labor Relations Authority, 495
U.S. 641, 654 (1990) (*‘It is a familiar rule of administrative law that an agency must abide by its own
regulations’”).
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to grant the categorical exclusion.”’* But the Staff’s argument that there is no
credible basis from which to conclude that the Commission did not consider all
possible locations for irradiators in adopting the categorical exclusion for such
facilities does not negate the Petitioner’s contention, supported by Ninth Circuit
precedents, that the agency must affirmatively provide a reasoned explanation of
the applicability of the categorical exclusion in the circumstances presented.

Moreover, the Staff’s argument, and a similar one by the Applicant,* is belied
by the regulatory history of 10 C.F.R. § 51.22 — a highly relevant history that the
Staff and the Applicant do not address. The regulatory history of the categorical
exclusion of irradiators in 10 C.F.R. § 51.22(c)(14)(vii) is important for what it
does not say. It merely provides a brief description of an irradiator and states that
“‘personnel exposures during use of these devices are less than 5% of the limits
in 10 C.F.R. Part 20.”’#' Such history certainly does not support the view that the
risks associated with the myriad possible locations for siting an irradiator were
considered by the Commission in adopting the categorical exclusion. Conversely
and more importantly, however, the regulatory history of the special circumstances
exception to the categorical exclusions in 10 C.F.R. § 51.22(b) indicates that the
location of an irradiator may be a circumstance in which the exclusion might
not apply. In addressing ‘‘special circumstances,”” the Commission made clear
that it intended the term to be flexible, stating that ‘‘[a] major purpose of
proposed section 51.22(b) is to preserve this necessary flexibility. In addition, it
is impossible to identify in advance the precise situations which might move the
Commission in the future to determine special circumstances exist. Therefore, the
term ‘special circumstances’ has not been further defined.”’#> Thus, the regulatory
history does not even hint that the Commission considered the possible locations
for proposed facilities in adopting the categorical exclusion for irradiators, while
the history of the special circumstances exception indicates that the consequences
of siting an irradiator on the ocean’s edge at the Honolulu Airport, subject to
the risks of aircraft crashes, tsunamis, and hurricanes, are precisely the kind of
circumstances for which the categorical exclusion might not be appropriate.

The proposed location of the Pa’ina Hawaii irradiator is not immune from
the hazards posed by natural disasters and potential aircraft crashes that the
Petitioner posits as special circumstances, and the Staff has failed to provide any
reason to conclude that the threats endemic to this proposed site have ever been
considered. The Staff’s glib answer that there is nothing to suggest location was
not considered in the rulemaking casts the issue entirely incorrectly, implying that,

39 Staff Answer at 16.

40 See Applicant Answer at 11-12.

4149 Fed. Reg. 9352, 9377 (Mar. 12, 1984).
2 1d. at 9366.
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in every instance of rulemaking in which, as here, there is no indication a matter
was considered, we must assume it was, in fact, considered. Indeed, the Staff’s
approach only begs the question whether any location would prompt the Staff to
consider special circumstances associated with a proposed siting. For example,
it is virtually certain that the Commission did not specifically consider the risks
associated with placing an irradiator in the caldera of Kilauea; however, the Staff
would have us believe that the risks associated with the unique location of this
irradiator were necessarily considered in the generic forum for establishing the
rule providing for the categorical exclusion — a wholly unsupported proposition.

Although not directly relevant to the first contention, the Applicant neverthe-
less challenges the Petitioner’s factual foundation for its claim that the proposed
irradiator site is subject to the risk of tsunamis, hurricanes, and airplane crashes.
The Applicant alleges that ‘‘there are simply no facts’’ to support the Petitioner’s
claims.® The Petitioner’s factual support related to its concerns of wave run-up
from tsunamis and hurricanes includes the affidavit of Marvin Resnikoff, Ph.D.,
the O’ahu Civil Defense Agency’s Tsunami Map and hurricane reference, as well
as a newspaper reference discussing tsunami zones in Hawaii.** With respect to
aircraft crashes, the Petitioner cites a National Transportation Safety Board Avi-
ation Accident Database Query and the Resnikoff Declaration for the proposition
that aviation accidents occur on average more than twice a year at the Honolulu
International Airport, as support for its claim that the proposed location’s vul-
nerability constitutes a special circumstance vis-a-vis aircraft crashes.* While
not explicitly challenging these factual premises in its response to Petitioner’s
environmental contentions, the Applicant does so in seeking to refute the Peti-
tioner’s factual support in its discussion of the safety contentions.*® Specifically,
the Applicant asserts that the proposed location is shielded from the threat of
tsunamis by natural land formations and relies upon a letter from the Hawaii State
Department of Transportation for support.*’ Additionally, the Applicant refers to
the regulatory history of the design requirements of 10 C.F.R. § 36.39 that discuss
alack of siting prohibitions for a different kind of irradiator sited near airports and
within tidal wave risk areas, although, as noted by the Applicant, the proposed

43 Applicant Answer at 11.

4 See Hearing Request at 5-6, 15; see also Declaration of Marvin Resnikoff, Ph.D. (Sept. 30, 2005)
qq 10, 23 [hereinafter Resnikoff Decl.]. The facts relied on by the Petitioner to support its NEPA
contentions were first introduced, and most completely described, in its standing discussion. These
same supporting facts are necessarily relevant to the Petitioner’s subsequent arguments pertaining
to natural phenomena and airplane crashes found in the Petitioner’s safety contentions and NEPA
contentions. See Hearing Request at 5-6, 15, 19-21.

45 See Hearing Request at 5; Resnikoff Decl. ] 24.

46 See Applicant Answer at 11-12, 28-31.

47 See id. at 28.
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Pa’ina Hawaii irradiator lacks the safety structures (i.e., 6-foot-thick reinforced-
concrete shielding walls encapsulated in steel) of the irradiators referenced by the
Commission.*® These references, however, address the requirements of 10 C.F.R.
Part 36, not the requirements of NEPA or 10 C.F.R. Part 51 which are at issue
here.* Moreover, the Applicant’s challenges establish that factual disputes exist,
but the resolution of such disputes is not the appropriate subject of our inquiry at
the contention admission stage of the proceeding. Rather, they are matters going
to the merits of any such factual disputes.

The Petitioner’s first proffered environmental contention is squarely within the
scope of this proceeding. The Staff’s legal obligations under the Commission’s
regulations and NEPA and its satisfaction of those obligations are at issue. In a
nutshell, the Petitioner’s contention alleges that controlling precedent from the
Ninth Circuit Court of Appeals requires an explanation by the Staff as to why a
categorical exclusion is appropriate here and perforce why special circumstances
are not present. This allegation provides a specific issue of law to be controverted
and the legal basis for its contention.®® Hence, the Petitioner’s first NEPA
contention satisfies all necessary pleading requirements of 10 C.F.R. § 2.309(f)
and is admitted.

While the Petitioner’s first environmental contention challenges the Staff’s
failure to demonstrate why a categorical exclusion is appropriate (i.e., why special
circumstances are not present), its second environmental contention affirmatively
asserts that special circumstances are present that preclude the application of
the categorical exclusion and require an ‘‘environmental impact statement or, at
minimum, an environmental assessment.”’>! Specifically, the contention addresses
three categories of special circumstances: (1) risks associated with the proposed
location from hurricanes, tsunamis, and airplane crashes; (2) risks of terrorism;
and (3) health effects of consumption of irradiated fruit. With respect to the
first category, the Petitioner argues that the irradiator’s location — adjacent to an
international airport on the ocean’s edge — exposes it to threats of hurricanes,
tsunamis, and airplane crashes, a situation that creates special circumstances.>?
Challenging the Petitioner’s contention, the Staff incorporates by reference its
argument with respect to the first NEPA contention.>® The Applicant does not
differentiate between the first two NEPA contentions, but instead generally argues

48 See id. at 28-31; 58 Fed. Reg. 7715, 7726 (Feb. 9, 1993). It does not appear that the Applicant
specifically disputes the Petitioner’s claims related to the asserted risk of hurricanes.

49 See Applicant Answer at 28-31.

50 See Hearing Request at 19; Alaska Center for the Env’t v. U.S. Forest Service, 189 F.3d at 859;
Jones v. Gordon, 792 F.2d at 828.

3! Hearing Request at 20.

2 See id.

3 See Staff Answer at 16.

112



that any NEPA contention based on the risks of hurricanes, tsunamis, and airplane
crashes is an impermissible attack on NRC regulations, outside the scope of this
proceeding, and lacks a factual premise.>*

By asserting that the irradiator’s location at ocean’s edge and the threats
associated with its location constitute special circumstances, the Petitioner has
identified a specific omission in the Staff’s analysis it plans to challenge and the
basis for its allegations. By describing the hurricanes, tsunamis, and airplane
crashes that could affect the site, the Petitioner has alleged the facts it intends
to rely on to demonstrate that special circumstances are present requiring an
EA or EIS. As previously noted, the Petitioner’s discussion of the dangers
associated with natural phenomena and aviation accidents, and its factual support
for such dangers, are set forth in the Petitioner’s standing and safety contentions
discussion which references its related claims under NEPA.> With respect to
the portion of the Petitioner’s second environmental contention alleging special
circumstances stemming from the threats of tsunamis, hurricanes, and aviation
accidents, the Petitioner again has proffered a contention meeting the necessary
pleading requirements of 10 C.F.R. § 2.309(f) and it is admitted.

With respect to the second category of alleged special circumstances, the
Petitioner argues that the proposed irradiator presents *‘significant risks associated
with a terrorist attack,’’ thus requiring the preparation of an environmental analysis
pursuant to NEPA.> In this portion of its contention, the Petitioner recognizes
that the Commission has reached a contrary conclusion, holding that the impacts
of terrorism need not be considered as part of the agency’s NEPA analysis for
licensing decisions, but suggests the Commission decision was wrongly decided.’
Both the Applicant and the Staff point to the same Commission decision, Diablo
Canyon, CLI-03-1, 57 NRC 1, and argue that this portion of the contention is
clearly outside the scope of this proceeding.”® Subsequently, in its reply, the
Petitioner asks us to reserve judgment on this aspect of its contention until
an appeal of the Diablo Canyon decision pending in Ninth Circuit Court of
Appeals is decided.”® We see no sound reason to withhold ruling on the proffered
contention. Barring any future developments overruling current controlling
Commission precedent, the portion of the Petitioner’s second environmental

34 See Applicant Answer at 10-12.

3 See suprap. 111 & note 44.

36 Hearing Request at 21.

37 See id. at 21 n.5; Pacific Gas and Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel
Storage Installation), CLI-03-1, 57 NRC 1 (2003); see also Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340, 347 (2002) (also finding terrorism to be
outside the scope of agency NEPA review).

38 See Applicant Answer at 32-33; Staff Answer at 16.

%9 See Petitioner’s Reply at 25 n.15.
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contention, asserting that the risks associated with terrorist attacks require that the
agency prepare an EA or EIS for the proposed irradiator facility, is inadmissible.

Finally, the Petitioner’s contention raises a question concerning the health
effects of irradiated fruit, specifically the genotoxic effects of compounds found
in irradiated papayas and mangos, as a third category of special circumstances
requiring NEPA review.® Although the Petitioner acknowledges that fruits and
vegetables were generically approved for irradiation by the FDA in 1986,%' it
argues that the Commission did not contemplate the irradiation of any food when
it promulgated the categorical exclusion of irradiators and, therefore, the specific
environmental impacts of irradiating papayas and mangos must be addressed.5?
As support, the Petitioner relies on the declaration of its expert, Dr. William
W. Au, who asserts that compounds created by the irradiation of papaya and
mango may present health risks.* The Applicant contends that challenges related
to irradiated foods are outside the jurisdiction of the NRC and must be addressed
by either the United States Food and Drug Administration (FDA) or the United
States Department of Agriculture (USDA). For its part, the Staff argues that the
Petitioner has ‘‘failed to explain how irradiation of food differs from any other
possible paths of human consumption already considered or to offer any factual
basis to support a contention.’’%

Although the Petitioner argues that the irradiation of papayas and mangos
causes adverse human health impacts, it presents only speculation, not facts, to
support its claim. The Petitioner’s own expert states that ‘‘[i]n the final analysis,
the only thing certain about the impacts on human health associated with the
consumption of irradiated food, including papayas and mangos, and other produce
proposed to be processed at the Pa’ina Hawaii facility, is that it is the subject of
considerable scientific debate.”’® Further, in its hearing request, the Commission
noted that it is the responsibility of the FDA and the USDA to determine the food
types used for human consumption that may be safely irradiated.®” In light of these
factors, the Petitioner’s speculative claim concerning the possible health effects of
irradiating papayas and mangos does not arise to the level of special circumstances
necessary to invoke the exception under 10 C.F.R. § 51.22(b) for the categorical

60 See Hearing Request at 22-24.

61 See Hearing Request, Exh. M, Food Irradiation — Frequently Asked Questions; see also 51 Fed.
Reg. 13,376, 13,376 (Apr. 18, 1986).

62 See Hearing Request at 23.

63 See id., Declaration of Dr. William W. Au (Sept. 29, 2005) | g [hereinafter Au Decl.].

64 See Applicant Answer at 13-14.

65 Staff Answer at 17.

% Au Decl. g h.

67 See 70 Fed. Reg. at 44,396.
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exclusion of irradiators. Accordingly, the portion of the Petitioner’s second
environmental contention related to the safety of irradiated food is inadmissible.

As noted by the Staff, the Petitioner’s two NEPA contentions raise ‘‘sub-
stantially similar’” issues.®® While at this stage in the proceeding the proffered
contentions individually present distinct challenges to the Staff’s actions under
the Commission’s regulations and NEPA, the unique procedural considerations
presented by the contentions may dictate that, after consultation with the parties,
the contentions be consolidated, or that one or the other be held in abeyance
because it likely will become moot.

III. CONCLUSION

For the foregoing reasons, we find that the Petitioner has standing to intervene.
Further, we find that the Petitioner’s first environmental contention is admissible
and that the first portion of the Petitioner’s second environmental contention is
admissible. Accordingly, the Petitioner’s request for a hearing is granted.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD®

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Dr. Paul B. Abramson
ADMINISTRATIVE JUDGE

Dr. Anthony J. Baratta
ADMINISTRATIVE JUDGE

Rockville, Maryland
January 24, 2006

8 Staff Answer at 16.

% Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to
counsel for (1) Applicant Pa’ina Hawaii, LLC; (2) Intervenor Concerned Citizens of Honolulu; and
(3) the NRC Staff.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Alex S. Karlin, Chairman
Dr. Anthony J. Baratta
Lester S. Rubenstein

In the Matter of Docket No. 50-271-OLA
(ASLBP No. 04-832-02-OLA)

ENTERGY NUCLEAR VERMONT
YANKEE, LLC, and ENTERGY
NUCLEAR OPERATIONS, INC.
(Vermont Yankee Nuclear Power
Station) January 31, 2006

The Board denies a motion by Entergy Nuclear Vermont Yankee, LLC, and
Entergy Nuclear Operations, Inc., for summary disposition of New England
Coalition Contention 3 because the motion failed to show that there are no
genuine issues of material fact in dispute, as required by 10 C.F.R. §§2.1205(c)
and 2.710(d)(2).

RULES OF PRACTICE: SUMMARY DISPOSITION

In a Subpart L proceeding, the Board must apply the summary disposition
standard set forth in Subpart G. 10 C.F.R. §2.1205(c). Under the Subpart G
standard, summary disposition is proper only ‘‘if the filings in the proceeding,
depositions, answers to interrogatories, and admissions on file, together with the
statements of the parties and the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled to a decision as
a matter of law.”” 10 C.F.R. § 2.710(d)(2).
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RULES OF PRACTICE: SUMMARY DISPOSITION (REPLY BRIEFS
ON MOTIONS); MOTIONS (REPLIES TO RESPONSES)

Although there is no right to reply to an answer to a motion for summary
disposition, if the answer contains an allegation that is plainly and factually
incorrect, the moving party can request the opportunity to respond and to correct
the record. See 10 C.F.R. § 2.323(c).

RULES OF PRACTICE: SUMMARY DISPOSITION (GENUINE
DISPUTED ISSUE OF FACT)

The fact that the NRC Staff may agree with the moving party’s factual or
technical positions, either informally or in a formal document such as a Safety
Evaluation Report, does not ‘‘resolve’’ the dispute or mean that there is no
genuine issue of material fact in dispute.

RULES OF PRACTICE: SUMMARY DISPOSITION (EXPERT
OPINION; GENUINE DISPUTED ISSUE OF FACT)

When conflicting expert opinions are involved, summary disposition is rarely
appropriate. See, e.g., Phillips v. Cohen, 400 F.3d 388, 399 (6th Cir. 2005). At
the summary disposition stage, it is not proper for a board *‘to untangle the expert
affidavits and decide ‘which experts are more correct.”’’ Private Fuel Storage,
L.L.C. (Independent Spent Fuel Storage Installation), LBP-01-39, 54 NRC 497,
510 (2001) (citation omitted). Factual disputes of this nature are to be resolved at
an evidentiary hearing, where the Board has the opportunity to examine witnesses,
probe the documents, and weigh the evidence.

RULES OF PRACTICE: SUMMARY DISPOSITION (EXPERT
OPINION; GENUINE DISPUTED ISSUE OF FACT)

The rule that a presiding officer may not ‘‘untangle the expert affidavits and
decide ‘which experts are more correct’’’ does not apply if an expert asserts a
factual or technical position that is so patently incorrect or absurd (e.g., that the
world is flat) that a presiding officer must reject that position as constituting a
genuine dispute.

RULES OF PRACTICE: SUMMARY DISPOSITION (IMPROPER
PURPOSE)

Recognizing that our rules require that the opponent of a motion for summary
disposition respond to each of the ‘‘material facts’’ listed by the movant, admitting
or denying each of them, and must set forth specific facts, by affidavit or otherwise,
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showing that there are genuine issues of fact, see 10 C.F.R. §2.710(a)-(b), it is
an abuse of the adjudicatory process to use a motion for summary disposition
as a subterfuge for the filing of interrogatories, requests for admission, or other
discovery; as a mechanism for exhausting an impecunious litigant; or for any
other extraneous purpose. If a party believes that stipulations or admissions would
materially expedite or facilitate the proceeding, the party is encouraged to propose
such a course to us directly, and the Board will act accordingly. See 10 C.F.R.
§2.319.

RULES OF PRACTICE: DUTY TO CONSULT

Compliance with the 10 C.F.R. § 2.323(b) requirement that a movant make a
“‘sincere effort to contact other parties in the proceeding and to resolve the issues
raised in the motion’’ can only be determined from the objective reasonableness
of the movant’s efforts, as shown by all the facts and circumstances, not by his or
her subjective intent.

RULES OF PRACTICE: DUTY TO CONSULT

Where a party had 10 months within which to prepare a motion, the last-minute
timing of a consultation telephone call, on the last day that the motion could
be filed, strongly indicates that there was no sincere effort, as is required by 10
C.F.R. §2.323(b), to resolve the issues before filing the motion.

RULES OF PRACTICE: DUTY TO CONSULT

Even if the party moving for summary disposition thinks that the effort might
be futile (i.e., that there would be little or no chance that the other party would
agree to abandon its contention), some reasonable effort at consultation is required
by 10 C.F.R. §2.323(Db).

TECHNICAL ISSUES DISCUSSED

The following technical issue is discussed: Large Transient Testing.

MEMORANDUM AND ORDER
(Denying Motion for Summary Disposition of New England
Coalition Contention 3)

Before the Board is a motion by Entergy Nuclear Vermont Yankee, LLC, and
Entergy Nuclear Operations, Inc. (collectively, Entergy), for summary disposition
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of New England Coalition (NEC) Contention 3.! The Board denies the motion
because Entergy failed to show that there are no genuine issues of material fact in
dispute, as required by 10 C.F.R. §§ 2.1205(c) and 2.710(d)(2).

I. BACKGROUND

A. Procedural Posture

On September 10, 2003, Entergy submitted an application for an extended
power uprate (EPU) for the Vermont Yankee Nuclear Power Station (Vermont
Yankee) in Windham County, Vermont. Specifically, Entergy seeks a license
amendment authorizing it to increase the maximum power level of the plant
by 20%, from 1593 megawatts thermal (MWt) to 1912 MWt, and to modify
associated technical specifications of the license. After receiving Entergy’s EPU
request, the Commission published a notice of opportunity for hearing, 69 Fed.
Reg. 39,976 (July 1, 2004), and the Department of Public Service of the State of
Vermont and NEC filed petitions to intervene. On November 22, 2004, we granted
the Petitioners’ hearing requests and admitted four of the proposed contentions.
LBP-04-28, 60 NRC 548 (2004). One of those contentions, NEC Contention 3,
is the subject of this summary disposition motion. NEC Contention 3 challenges
Entergy’s request for an exception from performing large transient testing (LTT).
As admitted by the Board, that contention states: ‘“The license amendment should
not be approved unless Large Transient Testing is a condition of the Extended
Power Uprate.”” Id. at 580.

On December 2, 2005, pursuant to 10 C.F.R. §2.1205, Entergy filed the
instant motion for summary disposition of NEC Contention 3, claiming that there
is no genuine issue as to any material fact relevant to the contention and that
it is entitled to a favorable decision as a matter of law. Entergy Motion at 1.
Entergy’s filing, which exceeds 150 pages, includes a statement of forty-one
material facts on which it asserts no genuine dispute exists> and a declaration
from Craig J. Nicholas, Entergy’s EPU Project Manager, which is supported by
twenty exhibits.* The essence of Entergy’s claim is that the facts and opinions
expressed by NEC’s expert, Mr. Arnold Gundersen, in support of the admissibility
of its contentions ‘‘are refuted by conclusive technical evidence’’ and thus do
not warrant a hearing. Entergy Motion at 3. Entergy presents facts and technical

! Entergy’s Motion for Summary Disposition of New England Coalition Contention 3 (Dec. 2, 2005)
[Entergy Motion].

2 Entergy Motion, Statement of Material Facts Regarding NEC Contention 3 on Which No Genuine
Dispute Exists (Dec. 2, 2005) [Entergy Statement of Material Facts].

3 Entergy Motion, Declaration of Craig J. Nichols (Dec. 2, 2005) [Nichols Decl.].
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evidence, which it asserts are undisputed and which can be divided into four basic
statements:

(1) The analytical tools used by Entergy will accurately predict plant performance
in large transient events under EPU conditions;

(2) Operational experience in the United States and abroad justifies the granting
of the exception;

(3) The Vermont Yankee operational experience justifies the requested excep-
tion;

(4) Component testing at Vermont Yankee provides assurance that the plant’s
safety systems will operate as intended during transient conditions.

Id. at 5-12.

NEC submitted its answer opposing Entergy’s motion on December 23, 2005.4
NEC’s answer is supported by a statement of material facts alleged to be in
dispute’ and a declaration from Dr. Joram Hopenfeld.® NEC asserts that Entergy
failed to demonstrate that no genuine material dispute exists and points to a
number of factual disputes related to Entergy’s four assertions. NEC Answer at
9-11. NEC also makes two procedural arguments, arguing that Entergy’s motion
should be denied because it is untimely and because Entergy failed to comply
with the consultation requirement of 10 C.F.R. § 2.323(b). Id. at 6-7.

The NRC Staff (Staff) submitted its answer, along with the affidavit of Richard
B. Ennis, Steven R. Jones, Robert L. Pettis, Jr., and George Thomas on December
22, 2005.7 The Staff supports Entergy’s motion. NRC Staff Answer at 1, 5.
The essence of the Staff’s position seems to be that there is no genuine dispute
of material fact because the Staff agrees with Entergy’s position on each of the
factual and technical issues raised by NEC Contention 3 and therefore these

4New England Coalition’s Answer to Entergy’s Motion for Summary Disposition of New England
Coalition Contention 3 (Dec. 23, 2005) [NEC Answer]. NEC also submitted a request for extension
of time to file its answer because the NRC record retrieval system, ADAMS, was down for service
for 2 days during the week before NEC’s motion was due, which prevented NEC from meeting the
December 22, 2005 filing deadline. See New England Coalition’s Request for Extension of Time
(Dec. 23, 2005). That request is hereby granted.

SNEC Answer, New England Coalition’s Answer to Entergy’s Statement of Material Facts Regard-
ing NEC Contention 3 (Dec. 22, 2005) [NEC Material Facts Answer].

®NEC Answer, Exh. 1, Declaration of Dr. Joram Hopenfeld Supporting New England Coalition’s
Response to ENVY’s Motion for Summary Disposition (Dec. 21, 2005) [Hopenfeld Decl.].

7NRC Staff’s Answer to Entergy’s Motion for Summary Disposition of New England Coalition
Contention 3 (Dec. 22, 2005) [NRC Staff Answer]; id., Affidavit of Richard B. Ennis, Steven R.
Jones, Robert L. Pettis, Jr., and George Thomas (Dec. 21, 2005) [Ennis et al. Aff.].
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factual disputes ‘‘have been resolved.”’® Because the Staff’s views differ from
Entergy’s on only a few minor points, the Staff’s answer is discussed only where
it raises significant additional points.

B. Legal Standard for Summary Disposition

In a Subpart L proceeding, such as this one, the Board must apply the summary
disposition standard set forth in Subpart G. 10 C.F.R. §2.1205(c). In general, the
Commission applies the same standard that the federal courts apply when ruling
on motions for summary judgment under Rule 56 of the Federal Rules of Civil
Procedure. Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio
44041), CLI-93-22, 38 NRC 98, 102 (1993).° Under the Subpart G standard,
summary disposition is proper

if the filings in the proceeding, depositions, answers to interrogatories, and admis-
sions on file, together with the statements of the parties and the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party
is entitled to a decision as a matter of law.

10 C.F.R. §2.710(d)(2). Summary disposition ‘‘is not a tool for trying to
convince a Licensing Board to decide, on written submissions, genuine issues of
material fact that warrant resolution at a hearing.”” Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), LBP-01-39, 54 NRC 497, 509
(2001) (emphasis removed).

The moving party bears the burden of demonstrating that there is no genuine
issue as to any material fact. 10 C.F.R. § 2.325; Advanced Medical, CLI-93-22,
38 NRC at 102. Summary disposition may be granted only if the truth is clear.
Poller v. Columbia Broadcasting System, Inc., 368 U.S. 464, 467 (1962). Any
doubt as to the existence of a genuine issue of material fact is resolved against
the moving party. Advanced Medical, CLI-93-22, 38 NRC at 102. Because the

8 NRC Staff Answer at 1, 5. “[T]he Staff submits that each of the issues raised by NEC in Contention
3 and its supporting basis statements have [sic] been resolved, and there is no genuine dispute of
material fact with respect to this contention.’” Id. at 1 (emphasis added). ‘‘[T]he Staff concluded, inter
alia, that the Applicant’s justifications for not conducting large transient testing were adequate.”” Id.
at 5 (emphasis added). ‘‘[T]he Staff agrees with the Applicant . . . that each of the issues raised in
NEC Contention 3 have [sic] been resolved.”” Id. (emphasis added). ‘‘[T]he Draft SE concluded
that the Applicant had provided adequate justification for not conducting post-uprate large transient
testing.”” Id. at 7 (emphasis added). ‘‘[Tlhe Staff has concluded that the Applicant’s Statement of
Material Facts is correct, except in certain limited respects.’” Id. at 8 (emphasis added).

° Advanced Medical Systems construes the prior version of the summary disposition regulation, 10
C.F.R. §2.749 (2004). The current regulations, 10 C.F.R. §§2.1205 and 2.710, are substantially
similar.)
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burden is on the moving party, the Board must examine the record in the light
most favorable to the nonmoving party and give the nonmoving party the benefit
of all favorable inferences that can be drawn from the evidence. Id.

The moving party fails to meet its burden when the filings demonstrate the
existence of a genuine material fact, when the evidence introduced does not show
that the nonmoving party’s position is a sham, when the matters presented fail to
foreclose the possibility of a factual dispute, or when there is an issue as to the
credibility of the moving party’s evidentiary material. 10A Charles Alan Wright
et al., Federal Practice & Procedure §2727 (3d ed. 1998). If the moving party
has satisfied its initial burden, the party opposing the motion may not rest upon
“‘mere allegations or denials,”” but must submit rebutting evidence setting forth
““specific facts showing that there is a genuine issue of fact’’ to be tried. 10 C.F.R.
§2.710(b); Advanced Medical, CLLI-93-22, 38 NRC at 102.

In addition to these generally applicable principles, it must be noted that
when conflicting expert opinions are involved, summary disposition is rarely
appropriate. See, e.g., Phillips v. Cohen, 400 F.3d 388, 399 (6th Cir. 2005)
(“‘competing expert opinions present the ‘classic battle of the experts’ and it [is]
up to [the finder of fact] to evaluate what weight and credibility each expert
opinion deserves’’). ‘‘[D]ifferences among experts may occur at different factual
levels: either about disputed baseline observations, or about the ultimate facts or
inferences to be drawn even where baseline facts may be uncontested.”” PFS,
LBP-01-39, 54 NRC at 509. Regardless of the level of the dispute, at the summary
disposition stage, it is not proper for a Board ‘‘to untangle the expert affidavits
and decide ‘which experts are more correct.”’” Id. at 510 (citation omitted).
Factual disputes of this nature are to be resolved at an evidentiary hearing, where
the Board has the opportunity to examine witnesses, probe the documents, and
weigh the evidence.

II. ANALYSIS

The pleadings raise three main issues. First, was the motion for summary
disposition timely, i.e., filed within 30 days of the issuance of the Draft Safety
Evaluation Report (SER)? Second, did Entergy ‘‘show that there is no genuine
issue as to any material fact and that the moving party is entitled to a decision as
a matter of law’’ as required by 10 C.F.R. §§2.1205(c) and 2.710(d)(2)? Third,
did Entergy, before filing the motion, comply with the requirement that it make a
“‘sincere effort to . . . resolve the issue(s) raised in the motion’’ as required by 10
C.F.R. §2.323(b)? We address each issue in turn.
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A. Timeliness

NEC first asserts that the Board should deny Entergy’s motion, without
reaching the merits of the summary disposition issue, because Entergy filed the
motion more than 30 days after Entergy actually received the Draft SER and thus
the motion was untimely:

[Entergy] filed its Motion for Summary Disposition of December 2, 2005; counting
thirty days from the posting of the non-proprietary version of the DSER on ADAMS,
November 2, 2005. However [Entergy] received (issuance of) the full (proprietary)
version of the DSER thirteen days earlier on October 21, 2005.

NEC Answer at 6. NEC cites our Initial Scheduling Order (ISO) for the proposition
that all motions for summary disposition must be filed no later than 30 days after
the ‘‘issuance’ of the Draft SER. See Licensing Board Initial Scheduling Order
(Feb. 1, 2005) at 3 (unpublished). NEC equates receipt with issuance. See NEC
Answer at 6. Entergy made no effort to rebut the allegation that it actually received
the proprietary version of the Draft SER on October 21, 2005.'° The Staff states
that it ‘‘issued’’ the Draft SER to the Advisory Committee on Reactor Safeguards
on October 21, 2005, and to the public on November 2, 2005. NRC Staff Answer
at 4-5.

The problem is created by the fact that we failed to define the term ‘‘issuance’’
in the ISO. We intended merely a plain-meaning interpretation of the term —
that “‘issuance’’” means the release of the document to the public (e.g., posting on
ADAMS). This, we assumed, would provide all parties with basically the same
amount of time (30 days) within which to file motions for summary disposition.
Here, however, for apparently legitimate reasons related to the vetting of the Draft
SER for proprietary and confidential information, it was shared with Entergy
somewhat prior to its release to the public.

Although our initial assumption was incorrect, we do not believe, in the
circumstances presented here, that Entergy’s motion should be denied as untimely.
Entergy’s interpretation of the term ‘‘issuance’’ was reasonable. Given that all
parties have, in essence, had 10 months within which to draft and file their final
motions for summary disposition,'! we see little or no harm caused by the fact
that Entergy saw the Draft SER for an additional 13 days. The substance of the
Draft SER is of little or no consequence to the content of the instant motion for
summary disposition of NEC Contention 3. Accordingly, we hold that the Draft

10 Although Entergy has no right to reply to an answer to a motion for summary disposition, if
NEC’s allegation was plainly and factually incorrect, Entergy could have requested the opportunity to
respond and to correct the record. See 10 C.F.R. § 2.323(c).

1 The ISO was issued on February 1, 2005. The deadline for motions for summary disposition was
December 2, 2005.
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SER was ‘‘issued’’ when it was posted on ADAMS on November 2, 2005, and
that Entergy’s December 2, 2005 motion was timely.!?

B. Genuine Issues of Material Fact

With the principles discussed in section I.B in mind, we turn to whether
Entergy’s motion for summary disposition on NEC Contention 3 meets the
substantive requirements of 10 C.F.R. §§2.1205(c) and 2.710(d). First, has
Entergy shown that there are no genuine issues of material fact in dispute relating
to the contention? Second, if so, is Entergy entitled to a favorable decision
as a matter of law? We find that Entergy’s motion fails at the first hurdle,
because NEC Contention 3 involves numerous factual and technical issues that
are genuinely and hotly disputed. This is apparent almost from the beginning,
when Entergy states that the statements and declaration of NEC’s expert in
support of the admissibility of the contention are ‘‘refuted by conclusive technical
evidence.”” Entergy Motion at 3. This immediately informs us that there is a
serious and substantial dispute over the evidence. But Entergy urges that the
dispute is not ‘‘genuine’’ because Entergy’s technical and factual evidence is so
overwhelmingly superior that the contention ‘‘do[es] not warrant the holding of
a hearing.”” Id. Entergy pursues this logic by submitting a substantial amount of
evidence attacking the factual and technical support that NEC provided when it
was merely attempting to get the contention admitted.

Our review of Entergy’s submissions and NEC’s response shows various
genuine issues that exist with regard to NEC Contention 3, ranging from the
differing opinions over the appropriateness of various assumptions that support
Entergy’s analyses, to the strongly opposing expert opinions relating to ultimate
technical judgments and conclusions. The fact that the Staff may agree with
Entergy’s factual or technical positions, either informally or in a formal document
such as an SER, does not ‘‘resolve’’ the dispute or mean that there is no genuine
issue of material fact in dispute.

Positing that there is a substantial dispute over these issues, Entergy is asking us
‘‘to untangle the expert affidavits and decide ‘which experts are more correct.” >’

12 During our January 24, 2006 prehearing conference call, the Board ruled that, with regard to the
Final SER, the term ‘‘issuance’’ as used in the ISO, and the phrase ‘‘issued and delivered’’ as used
in LBP-06-3, 63 NRC 85, 97 (2006), are deemed to mean the day after the Staff sends a hard copy of
the Final SER to all parties for next day delivery. Tr. at 762-63. The Staff has committed to send all
such hard copies simultaneously and to immediately notify the Board and the parties that it has done
so. Tr. at 763.
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See PFS, LBP-01-39, 54 NRC at 510."3 This is not appropriate at the summary
disposition stage.

The following are some brief examples of the genuine disputes that exist for
each of Entergy’s four assertions.

1. Analytical Tools To Accurately Predict Plant Performance in Large
Transient Events

Entergy asserts that its transient analyses accurately predict Vermont Yankee’s
response to large transient events and thus there is no need to perform LTT.
These analyses were performed using the ODYN code, which Entergy alleges is
approved by the NRC. Entergy Motion at 5; Nichols Decl. | 16. The analyses
modeled the performance of the secondary side of the plant and potential inter-
actions between primary and secondary systems during a transient event based
on operational configurations and component and system failures that bound the
transients that would occur under EPU operations. Entergy Motion at 5; Nichols
Decl. | 17. Based on the results of these analyses and the conclusion that the EPU
will not introduce new thermal-hydraulic phenomena or new system interactions,
Entergy’s expert concludes the analyses accurately predict the plant response to
large transient events and eliminates the need to actually perform LTT. Entergy
Motion at 6; Nichols Decl. ] 18-20.

NEC argues that there is a genuine factual dispute about whether Entergy’s
analyses can accurately predict Vermont Yankee’s response to large transient
events under EPU conditions. Although NEC does not dispute that Entergy used
the ODYN code, NEC’s expert has presented a reasoned critique of whether the
code was properly benchmarked in this instance. NEC Material Facts Answer
q12; Hopenfeld Decl. {9.c. NEC also contests whether Entergy’s analyses
assume the full range of likely transients, suggesting that more extreme transients
may in fact more accurately reflect Vermont Yankee and industry experience.
NEC Material Facts Answer [ 16. Finally, based on all of these challenges to
the assumptions behind Entergy’s analyses, NEC disputes Entergy’s ultimate
conclusion that the Entergy analyses can accurately predict the Vermont Yankee
response to large transients without the need to perform LTT. Id. | 19; Hopenfeld
Decl. 9.

Given the foregoing, it is obvious that Entergy has failed to show that there is
no genuine issue of material fact as to whether Entergy’s analyses can accurately

13 This rule, however, would not apply if an expert asserts a factual and technical position that is
so patently incorrect or absurd (e.g., that the world is flat) that a presiding officer must reject that
position as constituting a genuine dispute. Obviously, this is not the case here. Summary disposition
motions are not appropriate if a weighing of facts, evidence, or expert opinion is required to resolve
the matter. PFS, LBP-01-39, 54 NRC at 510.
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predict the Vermont Yankee response to large transient events under EPU con-
ditions without the need to perform LTT. NEC has raised a number of material
factual issues challenging the methodology and the assumptions behind Entergy’s
analyses. Based on these disputed factual issues, NEC also calls into question
whether the analyses provide a reasonable basis to predict the Vermont Yankee
response to a large transient event. At the summary disposition stage, we may not
weigh these competing positions or decide whether Entergy’s assumptions are
truly reasonable. Likewise, we need not determine whether these analyses justify
Entergy’s requested exception. An evidentiary hearing is the proper venue for
evaluating whether NEC’s critique of the analyses raises legitimate concerns and
weighs against granting an exception.

2. Operational Experience in the United States and Abroad

Entergy lists thirteen boiling water reactors (BWR) located in the United States
and one foreign BWR that have implemented EPUs without increased operating
pressure, four of which have experienced at least one or more unplanned large
transients from the uprated levels. Entergy Motion at 6-8. Entergy claims that the
large transients experienced at these four plants matched analytical predictions
and exhibited no new phenomena. Id. at 9; Entergy Statement of Material Facts
q21. Because these plants allegedly used the same analytical tools as Vermont
Yankee, Entergy concludes that the operational experience in the United States
and abroad supports its exception from LTT. Entergy Motion at 9.

NEC agrees that these plants are analogous to Vermont Yankee, but points out
that analogous does not mean identical. NEC Material Facts Answer {21. Only
one of these plants went through a 20% EPU, as Vermont Yankee proposes to
do. Id. 20. Further, the only evidence about the performance at these plants is
licensee event reports, which NEC argues presents only a snapshot of the true
plant performance and excludes relevant but less obvious impacts. /d. {22. Based
on these facts, NEC concludes that the operational experience at other plants does
not provide a strong or conclusive basis for granting an exception from LTT. NEC
Answer at 10-11.

We find that the degree of significance and relevance of the experience at these
other plants presents a genuine disputed issue of material fact.

3. Vermont Yankee Operational Experience

Entergy asserts that the operating experience at Vermont Yankee supports the
granting of an exception from LTT. Entergy Motion at 10-11. In support, Entergy
states that Vermont Yankee performed as expected in response to all transients and
that no significant anomalies were seen in the plant’s response. Entergy Statement
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of Material Facts {[32. Further, Entergy states that the performance during
transients was within the bounds of the analyzed transient responses and, because
no systems have been added or changed that deal with mitigating the consequences
of large transients, there is no basis for treating transient performances under EPU
conditions as outside of the plant’s prior experience. Id. {{ 33-35.

NEC argues that there are genuine disputes over material issues of fact related
to the relevance of Vermont Yankee’s prior operating experience in predicting
performance under EPU conditions. NEC points to inadequacies in the analysis
of a 2004 SCRAM™ in which it claims that EPU modifications may have caused
a short in the iso-phase duct resulting in a generator trip. NEC Material Facts
Answer {32. NEC also notes that components have been added or changed that
“‘have a role in a new or increased consequences accident’” if they lose their
integrity during a transient, making analysis of pre-EPU operational experience
less meaningful. Id. ] 34-35.

We find that these factual issues present genuinely disputed issues of material
fact regarding the Vermont Yankee operational experience and its relevance to
granting an exception to LTT.

4. Component Testing To Assure Systems Will Operate During
Transient Conditions

Entergy states that steady-state testing of systems and components at Vermont
Yankee provides further assurance that LTT is unnecessary. Entergy Motion at 12.
According to Entergy’s expert, testing during normal plant operations, including
testing systems, structures, and components, for transient performance confirms
the previously discussed analyses. Id. These tests, along with the additional
condensate and feedwater system transient testing Entergy has already agreed to
conduct, provide adequate assurance of plant performance during large transients
and make LTT unnecessary. Id. at 12-13.

NEC does not dispute that the systems, structures, and components at Vermont
Yankee are regularly tested, but instead points out that examination of the
individual pieces at the plant is not a substitute for, or proof that, each piece
will work in unison during a large transient event. NEC Material Facts Answer
qq37-39. NEC also notes that the declining and adverse performance trends for
individual component testing at Vermont Yankee weighs against an exception
from LTT. /d.

4 The term ““SCRAM’” means *‘the sudden shutting down of a nuclear reactor, usually by rapid
insertion of control rods, either automatically or manually by the reactor operator. May also be called
areactor trip. It is actually an acronym for ‘‘safety control rod axe man,”’ the worker assigned to insert
the emergency rod on the first reactor (the Chicago Pile) in the U.S.”” See http://www.nrc.gov/reading-
rm/basic-ref/glossary/scram.html.
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Again, Entergy has failed to show that there is no genuine issue of material
fact as to whether component testing is an adequate substitute for LTT.

In conclusion, the foregoing examples clearly demonstrate that summary
disposition is inappropriate here and thus that Entergy’s motion must be denied.
It seems clear that the basic foundation for a motion for summary disposition —
the absence of any genuine issue of material fact — is absent.!> It is apparent
that NEC Contention 3 involves ‘‘competing expert opinions [that] present the
‘classic battle of the experts,” *” Phillips, 400 F.3d at 399, and thus is not suitable
for summary disposition.

C. Consultation: Sincere Effort To Resolve Issues

NEC’s third significant argument is that the motion for summary disposition
should be denied because Entergy failed to comply with the consultation require-
ment of 10 C.F.R. § 2.323(b). NEC Answer at 6-7. That section states:

A motion must be rejected if it does not include a certification by the attorney or
representative of the moving party that the movant has made a sincere effort to
contact other parties in the proceeding and resolve the issue(s) raised in the motion,
and that the movant’s efforts to resolve the issue(s) have been unsuccessful.

10 C.F.R. §2.323(b). We note that Entergy’s motion does contain a certification
of compliance with section 2.323(b). But NEC alleges that, in fact, Entergy’s
counsel made only a short perfunctory call to NEC on December 2, 2005, wherein
Entergy informed NEC that it was filing a motion for summary disposition on
NEC Contention 3 on that same day and asking, in effect, if NEC wanted to
capitulate. NEC Answer at 6-7. NEC argues that this did not constitute a ‘‘sincere
effort to . . . resolve the issues raised in the motion’’ as required by 10 C.F.R.
§ 2.323(b). NEC’s pro se representative, Mr. Raymond Shadis, submitted a formal
declaration summarizing the consultation as follows:

15 Recognizing that our rules require that the opponent of a motion for summary disposition respond
to each of the ‘‘material facts’’ listed by the movant (here Entergy listed forty-one), admitting or
denying each of them, and must set forth specific facts, by affidavit or otherwise, showing that
there are genuine issues of fact, see 10 C.F.R. §2.710(a)-(b), we note that it is an abuse of the
adjudicatory process to use a motion for summary disposition as a subterfuge for the filing of
interrogatories, requests for admission, or other discovery (which are generally not permitted in
Subpart L proceedings); as a mechanism for exhausting an impecunious litigant; or for any other
extraneous purpose. If a party believes that stipulations or admissions would materially expedite or
facilitate the proceeding, the party is encouraged to propose such a course to us directly, and the Board
will act accordingly. See 10 C.F.R. § 2.319.
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On or about December 2, 2005, Jay Silber [sic], counsel for [Entergy] telephoned
me at my home-office. . . . He informed me that [Entergy] thought that December
2nd was the last day they could be filing a motion for summary disposition and
that he thought that they would probably file one regarding [NEC’s] Contention on
Full Transient testing. He couched a single question on approval in the negative;
something on the order of, I don’t suppose you would want to go along with it? I
answered . . . that it was not likely and further that my office was quite busy; and
that I really didn’t have time at that point to contemplate it. I told him that I guessed
I would have a look at it when it was filed. Mr. Silberg made no attempt to describe,
[Entergy’s ] perspective on full transient testing (subject of Contention 3) and any
new information regarding the issue to me. He made no further offer to engage in
any discussion of this issue.'®

Mr. Silberg does not challenge the basics of Mr. Shadis’s account of the
conversation. Tr. at 755-57. Mr. Silberg agrees that the call occurred on
December 2, 2005, Tr. at 766-67, that he advised Mr. Shadis that Entergy planned
to file a motion for summary disposition on NEC Contention 3, Tr. at 755, and
that he asked Mr. Shadis if NEC wanted to withdraw the contention. Tr. at 755.
Although the call was short, it appears that both participants were courteous and
professional.

The question raised by NEC is whether, in the circumstances of this case,
the telephone call constituted a ‘‘sincere effort to . . . resolve the issue(s)’’ as
required by 10 C.F.R. §2.323(b). There appears to be no legislative history or
case law that helps us interpret and apply the requirement that the moving party
make a ‘‘sincere effort to . . . resolve the issue(s).”” This phrase was added when
the Part 2 regulations were revised in 2004. 69 Fed. Reg. 2182 (Jan. 14, 2004).
The Statements of Consideration preceding the final and proposed, 66 Fed. Reg.
19,610 (Apr. 16, 2001), regulations are silent as to the meaning of this phrase.
The prior regulations did not contain this language, see 10 C.F.R. § 2.730 (2004),
and we have found no NRC case law on point."”

As an initial matter, we believe that compliance with the 10 C.F.R. § 2.323(b)
requirement that a movant make a ‘‘sincere effort to contact other parties in the
proceeding and to resolve the issues raised in the motion’’ can only be determined
from the objective reasonableness of the movant’s efforts, as shown by all the
facts and circumstances, not by his or her subjective intent. Applying the objective
reasonableness test here, it does not appear that a sincere effort was made. The

16 Declaration of New England Coalition Pro Se Representative Regarding ENVY’s Treatment
Compliance with 10 CFR § 2.323(b) with Respect to ENVY’s Motion of December 2, 2005 (Dec. 22,
2005), 99 3-6.

17 In certain narrow circumstances, the Federal Rules of Civil Procedure impose similar requirements.
See Fed. R. Civ. P. 26(c) (motion for protective order) and Fed. R. Civ. P. 37(a)(2)(A) (motion for
sanctions).
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last-minute timing of the telephone call, on the same day that the motion had to
be filed, strongly indicates that there was little or no meaningful effort, and no
realistic opportunity, to resolve the issues before the motion had to be filed. This
is particularly true here, where Entergy had 10 months within which to prepare
this motion, not just the 10 days commonly available under 10 C.F.R. § 2.323(a).'8
In addition, the substance of the call indicates no real effort at resolving the issues.
Announcing, in essence, that ‘‘we are filing a motion today, do you want to
surrender?’’ does not indicate a reasonable effort to resolve the issues in dispute.'”
Even if Entergy thought that the effort might be futile (i.e., that there would
be little or no chance that NEC would agree to abandon its contention), some
reasonable effort is required by the regulation. Nor do we know that such a
discussion would be futile. Since the absence of a genuine factual dispute is
an essential prerequisite to any summary disposition, the movant could have
used the required consultation to discuss whether the opponent agrees that this
necessary prerequisite exists, and, if not, at least to ask the opponent to stipulate
to certain basic facts, which would narrow the issues and pave the way to a more
efficient briefing of the pertinent legal issues. Perhaps, rather than convincing
NEC to surrender, a reasonable effort to discuss the situation with NEC would
lead Entergy to recognize that the ‘‘genuine issues of material fact’’ indeed still
exist, thus causing Entergy not to pursue or file a motion for summary disposition
and to save its time, money, and effort for the evidentiary hearing. Both scenarios
are realistic, and both would have the beneficial effect contemplated by 10 C.F.R.
§ 2.323(b), i.e., avoiding or minimizing the burden of unnecessary litigation.
Under these circumstances, we are inclined to view Entergy’s last minute
telephone call, on the very day that the motion was due, advising NEC that
Entergy was about to file a motion for summary disposition and asking if NEC
wanted to agree to drop its contention, as not satisfying the requirement of 10
C.F.R. §2.323(b) that the motion be preceded by a ‘‘sincere effort to . . . resolve
the issue(s).”” The regulation is, however, entirely new and untested. And we have

18 11 the more common scenario, where a movant must (a) identify the ‘‘occurrence or circumstance’’
triggering the need for a motion, (b) research and draft the motion and brief, and (c) make a sincere
effort to contact the opposing party and resolve the issues, the 10 days prescribed by 10 C.F.R.
§ 2.323(a) is quite short and it may be understandable if the *‘sincere effort’” does not occur until the
last few days. Here, however, the ISO was issued on February 1, 2005, and the deadline it established
for motions for summary disposition turned out to be December 2, 2005 — 10 months later.

19 The last-minute and perfunctory call from Entergy is not excused by the imperfect reaction by
NEC’s pro se representative, who, when told that the motion for summary disposition would be filed
today and asked if he would ‘‘want to go along with it answered that ‘*’it was not likely,”” and that
he ‘‘didn’t have time at that point to contemplate’” the matter and ‘‘would have a look at it when
it was filed.”” In context (a call, after 10 months, on the very deadline for filing the motion), Mr.
Shadis’s reaction was not surprising, and in any event does not relieve the movant of its duty to, in the
first instance, make a sincere effort to resolve the issues.
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already denied the motion for summary disposition on more substantive grounds.
Accordingly, we find it unnecessary to rule on this procedural aspect of NEC’s
motion.

III. CONCLUSION

For the foregoing reasons, Entergy’s motion for summary disposition of NEC
Contention 3 is denied.
It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD?

Alex S. Karlin, Chairman
ADMINISTRATIVE JUDGE

Anthony J. Baratta
ADMINISTRATIVE JUDGE

By G.P. Bollwerk for
Lester S. Rubenstein
ADMINISTRATIVE JUDGE

Rockville, Maryland
January 31, 2006

20 Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to
counsel for (1) Licensees Entergy Nuclear Vermont Yankee, LLC, and Entergy Nuclear Opera-
tions, Inc.; (2) Intervenors Vermont Department of Public Service and New England Coalition of
Brattleboro, Vermont; and (3) the NRC Staff.
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engage emergency enforcement actions to modify and/or suspend operating
licenses for the listed plants with regard to potential violations of NRC regulations
for fire protection. Specifically, the petition requested the following actions: (1)
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Collect information through generic communications with nuclear industry to
determine the extent of condition of the inoperable fire barriers, including the
requirement that the licensees conduct a full inventory of the type of Hemyc/MT to
include the amount in linear and square footage, its specific applications, and the
identification of safe shutdown systems, which are currently unprotected by the
noncompliance and an assessment of the safety significance of each application;
(2) the communication should require, at minimum, that the above-named sites
provide justification for operation in noncompliance with all applicable fire
protection regulations; and (3) with the determination that any and/or all of
the above-mentioned sites are operating in an unanalyzed condition and/or that
assurance of public health and safety is degraded, promptly order a suspension of
the license or a power reduction of the affected reactors until such time as it can
be demonstrated that the licensees are operating in conformance with all other
applicable fire protection regulations.

The final Director’s Decision on this petition was issued on January 9, 2006.
It addresses the Petitioners’ requested actions as follows: With regard to requests
1 and 2, the NRC Staff has granted the Petitioners’ request through the generic
communication process. Specifically, the NRC Staff is planning to issue a Generic
Letter (GL) to all licensees asking them to provide detailed information about the
use of Hemyc/MT in their nuclear power plants, and their programmatic controls
that ensure that other fire barrier types will be assessed for potential degradation
and adverse effects. With respect to request 3, the NRC Staff is planning to
review the responses from all affected plants in detail and will take appropriate
actions to resolve the issues with the use of Hemyc/MT material commensurate
with the safety significance of the protected systems. The comment period for
the proposed GL expired on September 23, 2005. The GL will be issued after the
NRC'’s internal review process is completed.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

I. INTRODUCTION

By letter dated May 12, 2005, Mr. Paul Gunter, on behalf of Nuclear Infor-
mation and Resource Service, Citizens Awareness Network, Indian Point Safe
Energy Coalition, North Carolina Waste Awareness and Reduction Network,
Alliance for Affordable Energy, and Blue Ridge Environmental Defense League
(the Petitioners) filed a petition pursuant to Title 10 of the Code of Federal
Regulations (10 C.F.R.), section 2.206. The Petitioners requested that the U.S.
Nuclear Regulatory Commission (NRC) engage emergency enforcement actions
to modify and/or suspend operating licenses for Shearon Harris Nuclear Power
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Station Unit 1, Docket No. 50-400, License No. NPF-63; H. B. Robinson Unit 2,
Docket No. 50-261, License No. DPR-23; McGuire Units 1 and 2, Docket No.
50-369, 50-370, License No. NPF-9, NPF-17; Catawba Units 1 and 2, Docket
Nos. 50-413 and 50-414, License Nos. NPF-35 and NPF-52; Ginna, Docket No.
50-244, License No. DPR-18; James A. FitzPatrick, Docket No. 50-333, License
No. DPR-59; Indian Point Units 2 and 3, Docket Nos. 50-247 and 50-286, Li-
cense Nos. DPR-26 and DPR-64; Vermont Yankee, Docket No. 50-271, License
No. DPR-28; Waterford Unit 3, Docket No. 50-382, License No. NPF-38; and
Arkansas Nuclear One Units 1 and 2, Docket Nos. 50-313 and 50-368, License
Nos. DPR-51 and NPF-6, with regard to potential violations of NRC regulations
for fire protection under 10 C.F.R. Part 50. Specifically, the petition requested
emergency enforcement under 10 C.F.R. §2.206 to include the following actions
by the Commission:

1. Collect information through generic communications with nuclear indus-
try and specifically with the named reactor sites to determine the extent
of condition of the inoperable fire barriers, including the requirement that
the licensees conduct a full inventory of the type of Hemyc/MT to include
the amount in linear and square footage, its specific applications, and the
identification of safe shutdown systems, which are currently unprotected
by the noncompliance and an assessment of the safety significance of
each application;

2. The communication should require, at minimum, that the above-named
sites provide justification for operation in noncompliance with all appli-
cable fire protection regulations; and

3. With the determination that any and/or all of the above-mentioned sites
are operating in an unanalyzed condition and/or that assurance of public
health and safety is degraded, promptly order a suspension of the license
or a power reduction of the affected reactors until such time as it can
be demonstrated that the licensees are operating in conformance with all
other applicable fire protection regulations.

As the basis for the requests, the Petitioners cited a meeting on April 29, 2005,
held by NRC with all stakeholders to discuss the performance of 1-hour (Hemyc)
and 3-hour (MT) fire barriers for electrical raceways during full-scale fire testing.
In that meeting the NRC Staff informed all stakeholders that the Hemyc/MT
electrical raceway fire barrier system (ERFBS) failed to protect electrical cables
for 1 hour/3 hours in fire tests that were performed to the American Society
for Testing and Materials (ASTM) Standard E119. The Petitioners’ request was
also based on the following conclusions made by the Petitioners: (1) The same
Hemyc/MT fire barrier wrap systems as installed in the above nuclear plants fail to
assure the protection of the control room operations for achieving safe shutdown
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of the reactor in the event of a significant fire; (2) NRC has not quantified the
full extent of the amount of Hemyc/MT fire barrier material in terms of linear
and/or square footage deployed per fire protection regulations, and NRC has not
determined the safety significance of this deployment for safe shutdown systems
that are not currently protected by these fire barriers; and (3) the Petitioners
believe that the above-listed nuclear power stations are operating in violation of
NRC fire protection requirements and in an unanalyzed condition resulting in a
degradation of defense-in-depth fire protection and safe shutdown in the event of
a significant fire.

By teleconference on June 1, 2005, the Petitioners provided information to
the NRC’s Petition Review Board as further explanation and support for their
petition. The transcript of this teleconference was treated as a supplement to the
petition and is available in the Agencywide Documents Access and Management
System (ADAMS) for inspection under Accession No. ML051640452 at the
Commission’s Public Document Room (PDR), located at One White Flint North,
Public File Area O1 F21, 11555 Rockville Pike (first floor), Rockville, Maryland.
Publicly available records will be accessible from the ADAMS Public Electronic
Reading Room on the NRC Web site http.//www.nrc.gov/reading-rm/adams. html.
Persons who do not have access to ADAMS or who encounter problems in
accessing the documents located in ADAMS, should contact the NRC PDR
reference staff by telephone at 1-800-397-4209, 301-415-4737, or by e-mail to
pdr@nrc.gov.

During the teleconference, the Petitioners also requested that this petition be
modified to consider this fire barrier material in context of an overall picture of the
extent of condition for fire barrier protection under section III.G.2 of Appendix
R to 10 C.F.R. Part 50 (i.e., not just the Hemyc/MT ERFBS). As a basis for this
request, the Petitioners stated that they don’t believe it is justifiable for NRC or
industry to wait on a potential ruling with regard to operator manual action.

In a letter dated June 27, 2005, the NRC informed the Petitioners that their
request was received and that the issues in the petition were being referred
to the Office of Nuclear Reactor Regulation for appropriate action. However,
the Petitioners’ request for immediate action and the request to expand the
scope to cover other fire barrier issues were denied by the NRC. When the
test results became available, the NRC Staff examined whether there was an
immediate and significant risk to safety. Because fire detection, prevention, and
suppression measures are already in place, or lack of such features had been
previously approved by the NRC, to minimize both the probability of occurrence
and consequences of a fire that could prevent the performance of safe shutdown
functions, the NRC Staff concluded that continued plant operation while corrective
actions are implemented would not pose an undue risk to public health and safety.
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The NRC Staff sent the proposed Director’s Decision (DD) to the Petitioners
for comment on October 20, 2005. The NRC Staff did not receive any comments
on the proposed DD.

II. DISCUSSION

NRC’s concern with the performance of fire barriers at nuclear power plants
began with the failure of Thermo-Lag to pass performance tests in October 1989
at Southwest Research Institute. The tests were done for the Gulf States Utilities
Company after visually observing degradation of Thermo-Lag at River Bend
Station.

Because of questions about the ability of 1-hour- and 3-hour-rated Thermo-
Lag fire barrier material to perform its specified function, and because of the
widespread use of Thermo-Lag in the nuclear industry, the NRC issued Generic
Letter (GL) 92-08, ‘‘“Thermo-Lag 330-1 Fire Barriers,”” December 17, 1992, to
inform licensees of the Thermo-Lag test results and to request that licensees
implement appropriate compensatory measures and develop plans to resolve any
noncompliances with 10 C.F.R. § 50.48.

In response, licensees reviewed their fire protection safe shutdown plans
to determine if corrective actions were needed. Some licensees had made
conservative commitments and installed Thermo-Lag in locations where it was
not needed to satisfy NRC requirements; therefore, no corrective actions were
required. Where fire barrier materials were required, licensees took one or a
combination of the following corrective actions:

e Rerouted cables through other fire areas so that redundant safe shutdown
trains were not located in the same area;

¢ Replaced Thermo-Lag, or the affected material, with an alternative rated
fire barrier material;

e Upgraded the installed fire barriers to a rated configuration; or
e Concluded that certain Thermo-Lag barriers were no longer required.

Subsequently, deficiencies were also identified in other fire barrier materials.
In 1993, for example, Kaowool installed as a 1-hour-rated fire barrier was found
to be unable to pass fire endurance tests as a rated fire barrier. In response, the
NRC Staff reassessed previous NRC Staff reviews of Kaowool fire barriers and
informed the industry and the Commission of the potential failure of Kaowool to
perform as intended and suggested additional testing of Kaowool (SECY-99-204;
ADAMS Accession No. ML992810028). To resolve the issue, the industry took
voluntary corrective actions.
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In August 1993, the Nuclear Energy Institute (NEI) formed a Fire Barrier
Review Ad Hoc Advisory Committee to address the adequacy of fire barrier
materials other than Thermo-Lag. The Committee reviewed the original testing
of the fire barrier, Hemyc (performed in the early 1980s in Spain), and concluded
that Hemyc was differently constructed than Thermo-Lag 330-1, and therefore
was not subject to the same failure modes as Thermo-Lag 330-1. In May 1994, this
review was documented in the NEI report, ‘‘Documentation of the Adequacy of
Fire Barrier Materials in Raceway Applications vis-a-vis Failure Characteristics
Inherent to the Thermo-Lag 330-1.”

However, beginning in late 1999, three plant-specific findings by the NRC
Staff raised concerns about the performance of Hemyc and MT fire barriers.
Hemyc and MT, manufactured by Promatec, Inc., were installed at nuclear power
plants (NPPs) to protect circuits and instrumentation cables in order to meet
regulatory requirements and in accordance with plant-specific commitments. In
June 2001, the NRC initiated confirmatory fire tests in response to Task Interface
Agreement 99-028 (ADAMS Accession No. ML003736721), after concluding
that existing testing was likely insufficient to qualify Hemyc or MT as rated fire
barriers. In March/April 2005, the NRC conducted confirmatory testing of both
materials at the Omega Point Laboratories in San Antonio, Texas. The NRC
tests were based on ASTM Standard E119 time-temperature conditions and the
current NRC guidance in GL 86-10, Supplement 1, for typical Hemyc and MT
arrangements used in NPPs. The test results indicated that when tested using
the GL 86-10, Supplement 1, guidance, neither Hemyc nor the MT fire barrier
systems would provide their rated fire barrier protection for the configurations
tested.

On April 1, 2005, the NRC issued Information Notice (IN) 2005-07, ‘‘Results
of Hemyc Electrical Raceway Fire Barrier System Full Scale Fire Testing.”’
This IN describes the results of the NRC-sponsored confirmatory testing of
Hemyc. However, the NRC Staff recognized that additional evaluations would be
needed to determine whether regulatory compliance exists in light of the concerns
identified in IN 2005-07. On April 29, 2005, the NRC Staff held a public meeting
with licensees and interested members of the public to discuss the Hemyc and MT
test results and the NRC Staff’s intentions to take prompt additional regulatory
action to ensure that appropriate measures are under way for compliance with 10
C.F.R. §50.48 requirements at affected NPPs.

The NRC Staff recognizes the concern expressed by the Petitioners. The NRC
Staff is concerned that the Hemyc and MT fire barriers may not provide the level
of fire endurance intended by licensees and that licensees that use Hemyc or MT
may not be complying with NRC regulations or plant-specific licensing bases.
Section 50.48 of 10 C.F.R. requires that each operating NPP have a fire protection
plan that satisfies General Design Criterion (GDC) 3, ‘‘Fire protection,”” of
10 C.F.R. Part 50, Appendix A, ‘‘General Design Criteria for Nuclear Power
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Plants.”” GDC 3 requires that structures, systems, and components important to
safety be designed and located to minimize, in a manner consistent with other
requirements, the probability and effect of fires and explosions. Fire protection
features required to satisfy section 50.48 include features to limit fire damage to
structures, systems, or components important to safety so that the capability to
shut down the NPP safely is ensured.

The NRC has issued guidance on acceptable methods of satisfying the regula-
tory requirements of GDC 3 in the Branch Technical Position (BTP), Auxiliary
and Power Conversion Systems Branch BTP 9.5-1, Standard Review Plan, Section
9.5-1, and GLs. GL 92-08 specifically included the NRC Staff’s expectation that
licensees would review existing fire barrier configurations credited for 10 C.F.R.
Part 50, Appendix R, compliance, based on earlier concerns with Thermo-Lag.

Licensees of plants licensed to operate before January 1, 1979, must comply
with their fire protection requirements as specified in 10 C.F.R. Part 50, Appendix
R, and licensees of plants licensed to operate after January 1, 1979, must comply
with the approved fire protection program incorporated into their operating
license. In light of information provided in IN 2005-07 and other guidance,
the NRC Staff expects licensees to reevaluate their fire protection programs,
implement appropriate compensatory measures, and develop plans to resolve any
noncompliances within a reasonable time frame. All licensees should consider
the impact of fire barrier degradation on the operability of affected equipment and
assess the impact on plant safety.

If a nonconforming condition is identified, licensees can use at least two
methods, individually or in combination, to restore compliance. One way is to
make plant modifications such as replacing the Hemyc or MT fire barriers with
an appropriately rated fire barrier material, upgrading the Hemyc or MT to a
rated barrier, or rerouting cables or instrumentation lines through another fire
area. Another way to address the issue is to perform a technical evaluation that
considers defense-in-depth and safety margins and serves as the technical basis
for a licensing basis change as follows:

e Plants licensed to operate before January 1, 1979, may request an ex-
emption from 10 C.F.R. Part 50, Appendix R, in accordance with the
requirements of 10 C.F.R. § 50.12, *‘Specific exemptions.”’

¢ Plants licensed to operate after January 1, 1979, must meet the fire protec-
tion requirements in the operating license condition. The standard license
condition allows a licensee to make changes to the approved fire protec-
tion program without prior NRC Staff approval ‘‘if those changes would
not adversely affect the ability to achieve and maintain safe shutdown
in the event of a fire.”” GL 86-10, ‘‘Implementation of Fire Protection
Requirements,”” provides guidance on performing and documenting these
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changes. The plants that adopt a risk-informed approach should submit a
license amendment in accordance with 10 C.F.R. § 50.90.

On July 25, 2005, the NRC Staff issued a GL for comment in the Federal
Register. The comment period expired on September 23, 2005. The NRC
Staff intends to issue the final GL by March 31, 2006, after NRC’s review of
comments is completed. The GL will request all licensees who credit Hemyc or
MT for compliance to provide information regarding the extent of the installation;
whether the material is degraded or nonconforming; and any compensatory
actions in place to provide equivalent protection and maintain the safe shutdown
function of affected areas of the plant in light of the recent findings of potential
degradation of Hemyc and MT. Licensees will be requested to provide evaluations
to support conclusions that they are in compliance with regulatory requirements
for the Hemyc and MT applications. Licensees that cannot justify their continued
reliance on Hemyc or MT are requested to provide a description of corrective
actions taken or planned and a schedule for milestones including when full
compliance will be achieved. In addition, licensees will be requested to identify
and discuss all applications that are considered degraded but operable, including
a basis for this conclusion.

It is expected that the compensatory and corrective actions shall be imple-
mented in accordance with existing regulations commensurate with the safety
significance of the degraded or nonconforming condition. The NRC Staff expects
that all licensees will fully restore compliance with 10 C.F.R. § 50.48, and submit
the required documentation to the NRC, by December 1, 2007.

III. CONCLUSION

The NRC Staff shares the concerns expressed by the Petitioners. The NRC
Staff is addressing the Hemyc/MT material performance issues in an expeditious
manner. With regard to response to Requests 1 and 2, the NRC Staff has granted
the Petitioners’ request through the generic communication process. Specifically,
as discussed above, the NRC Staff is planning to issue a GL to all licensees asking
them to provide detailed information about the use of Hemyc/MT in their NPPs.
With respect to Request 3, the NRC Staff is planning to review the responses
from all affected plants and will take appropriate actions to resolve the issues with
the use of Hemyc/MT material commensurate with the safety significance of the
protected systems.

As provided in 10 C.F.R. §2.206(c), a copy of this DD will be filed with the
Secretary of the Commission for the Commission to review. As provided for by
this regulation, the Decision will constitute the final action of the Commission
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25 days after the date of the Decision unless the Commission, on its own motion,
institutes a review of the Decision within that time.

FOR THE NUCLEAR REGULATORY
COMMISSION

J.E. Dyer, Director
Office of Nuclear Reactor Regulation

Dated at Rockville, Maryland,
this 9th day of January 2006.
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Cite as 63 NRC 143 (2006) CLI-06-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory P. Jaczko!
Peter B. Lyons

In the Matter of Docket No. PAPO-00
(Pre-Application Matters)

U.S. DEPARTMENT OF ENERGY
(High-Level Waste Repository) February 2, 2006

RULES OF PRACTICE: SUBPART J (DOCUMENTARY
MATERIAL)

The threshold question in determining if certain items must be made available
on the High-Level Waste Repository Licensing Support Network is whether the
particular items fall within any of the three classes of documentary material, as
defined in 10 C.F.R. §2.1001.

RULES OF PRACTICE: SUBPART J (DOCUMENTARY
MATERIAL)

Drafts of the license application are not Class 1, Class 2, or Class 3 documentary
material under Subpart J, so the regulations do not require making draft license
applications available on the Licensing Support Network.

! Commissioner Jaczko has recused himself from this matter and did not participate in today’s
decision.
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RULES OF PRACTICE: SUBPART J (DOCUMENTARY MATERIAL
— CLASS 1 AND CLASS 2)

Both Class 1 and Class 2 are tied to a ‘‘reliance’’ criterion. Class 1 covers
information a party intends to rely upon in support of its position. Class 2
documentary material is material that the party in possession knows does not
support its position. The material that falls within Class 1 or Class 2 is the
underlying independent documentary material used (or not used if nonsupporting)
by the Department of Energy in formulating its license application.

RULES OF PRACTICE: SUBPART J (DOCUMENTARY MATERIAL
— CLASS 3)

Class 3 documents are not tied to any ‘‘reliance’’ criterion. Class 3 documen-
tary materials are ‘‘reports and studies’’ prepared on behalf of potential parties to
the proceeding. Class 3 documentary material must satisfy two conditions. First,
Class 3 documentary materials must be ‘reports and studies’’ that are relevant to
the issues listed in the Topical Guidelines contained in Regulatory Guide 3.69.
Second, the reports and studies must be relevant to the license application.

RULES OF PRACTICE: SUBPART J (DOCUMENTARY MATERIAL
— CLASS 3)

The question whether a draft is a “‘circulated’” or a ‘‘preliminary’’ draft can
arise in connection with Class 3 documentary material, although the Commission
did not need to reach that question here. The distinction between *‘preliminary’’
and ‘‘circulated’’ drafts is a significant distinction in the Commission’s Subpart J
regulations.

RULES OF PRACTICE: SUBPART J (BASIC LICENSING
DOCUMENTS)

REGULATORY INTERPRETATION: SUBPART J

The purpose of 10 C.F.R. §2.1003 is to define the availability of material,
not to provide definitions of types of materials; definitions are contained in 10
C.F.R. §2.1001. To be considered ‘‘documentary material,”” a ‘‘basic licensing
document’” (10 C.F.R. §2.1003(b)) must still meet the definition of Class 3
documentary material (10 C.F.R. §2.1001).
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REGULATORY INTERPRETATION: GENERAL RULES

The interpretation of a regulation, like the interpretation of a statute, begins
“‘with the language and structure of the provision itself. Further, the entirety
of the provision must be given effect. Although administrative history and
other available guidance may be consulted for background information and the
resolution of ambiguities in a regulation’s language, its interpretation may not
conflict with the plain meaning of the wording used in that regulation.”

MEMORANDUM AND ORDER

This matter comes before the Commission on appeal from an order granting
the State of Nevada’s motion to compel production of a draft license application
of the U.S. Department of Energy. In LBP-05-27, the Pre-License Application
Presiding Officer (PAPO) Board granted Nevada’s motion to compel, and ordered
DOE to place the draft license application on the Licensing Support Network
(LSN).2 Both DOE? and the NRC Staff* appealed the PAPO Board’s ruling. The
NRC Staff’s filing also included a motion for a stay pending a final Commission
decision on these appeals. The Commission denied the motion for a stay.’ Nevada
filed briefs in opposition to both appeals.® The Nuclear Energy Institute (NEI)

262 NRC 478 (2005). <‘Licensing Support Network means the combined system that makes
documentary material available electronically to parties, potential parties, and interested governmental
participants to a proceeding for a construction authorization for a high-level radioactive waste
repository at a geologic repository operations area . . ..”” 10 C.F.R. §2.1001. The LSN is housed at
the Commission within a separate organization that is independent of the NRC Staff. Responsibility
for maintaining the LSN is assigned to the LSN Administrator. ‘‘LSN Administrator means the
person within the U.S. Nuclear Regulatory Commission responsible for coordinating access to and the
integrity of data available on the Licensing Support Network. The LSN Administrator shall not be in
any organizational unit that either represents the U.S. Nuclear Regulatory Commission staff as a party
to the high-level waste repository licensing proceeding or is a part of the management chain reporting
to the Director, Office of Nuclear Material Safety and Safeguards. For the purposes of this subpart,
the organizational unit within the NRC selected to be the LSN Administrator shall not be considered
to be a party to the proceeding.”” 10 C.F.R. §2.1001.

3DOE Notice of Appeal from the PAPO Board’s September 22, 2005 Order (Oct. 3, 2005); DOE
Brief on Appeal from the PAPO Board’s September 22, 2005 Order (Oct. 3, 2005) (‘‘DOE Brief”’).

4NRC Staff Notice of Appeal (Oct. 3, 2005); NRC Staff Appeal of LBP-05-27 and Application for
Stay (Oct. 3, 2005).

3 CLI-05-27, 62 NRC 715 (2005).

6 State of Nevada’s Brief in Response to Department of Energy’s Appeal from the Board’s Septem-
ber 22, 2005 Order (October 13, 2005); State of Nevada’s Response to NRC Staff’s Appeal of the
PAPO’s September 22 Order and Its Request for a Stay (Oct. 13, 2005).
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filed a brief in support of DOE’s appeal (and of certain legal arguments in the
NRC Staff’s appeal).”

The Commission finds that DOE’s draft license application is not ‘‘docu-
mentary material’”’ under applicable regulations, and consequently there is no
requirement to place it on the LSN. The Commission reverses the PAPO Board’s
ruling on this basis.

I. BACKGROUND

A. Regulatory Scheme

This appeal requires an interpretation of NRC regulations establishing a process
under which DOE may apply for a license to construct a high-level radioactive
waste repository. The purpose of the regulations is to enable the Commission
to meet its statutory obligation to complete its examination of the application
within 3 years of its filing.® To this end, the regulations establish a ‘‘pre-
license application’” process for efficiently accomplishing the extensive discovery
required in a proceeding of this type. The process is intended to establish a
complete online record that is easily accessible to the Licensing Board and to all
parties to the proceeding.

Subpart J° of the Commission’s procedural regulations governs the pre-license
application discovery process, including the creation of the LSN, an electronically
accessible database. Under Subpart J, the participants in the pre-license application
process must make ‘‘documentary material’’ in their possession available on the
LSN. The term ‘‘documentary material,”’ as defined in 10 C.F.R. §2.1001,
includes three ‘‘classes’” of information:

(1) Any information upon which a party, potential party, or interested govern-
mental participant intends to rely and/or to cite in support of its position in the
proceeding . . . ;

(2) Any information that is known to, and in the possession of, or developed by
the party that is relevant to, but does not support, that information or that party’s
position; and

(3) All reports and studies, prepared by or on behalf of the potential party,
interested governmental participant, or party, including all related ‘‘circulated
drafts,”” relevant to both the license application and the issues set forth in the

7NEI Brief in Support of the Appeal of the Department of Energy from the PAPO Board’s Septem-
ber 22, 2005 Memorandum and Order (Oct. 13, 2005) (‘‘NEI Brief’”). The Commission grants NEI’s
motion to file its brief.

8 Nuclear Waste Policy Act (NWPA) of 1982, § 114(d), 42 U.S.C. § 10134(d) (2000). The statute
allows the Commission to extend the deadline by an additional year. Id.

910 C.F.R. §2.1000 et seq.

146



Topical Guidelines in Regulatory Guide 3.69, regardless of whether they will be
relied upon and/or cited by a party. The scope of documentary material shall be
guided by the topical guidelines in the applicable NRC Regulatory Guide.'?

As indicated in the regulation, Class 3 information includes ‘‘circulated drafts’’
of reports and studies. A “‘circulated draft’ is ‘‘a nonfinal document circulated
for supervisory concurrence or signature in which the original author or others
in the concurrence process have non-concurred.”’!! To be included on the LSN,
a Class 3 “‘report’ or ‘‘study,”” in draft or otherwise, must be relevant to both
the license application and to the ‘“Topical Guidelines’’ contained in Regulatory
Guide 3.69 (‘‘Reg. Guide 3.69").12

Participants must make their documentary materials available in accordance
with the schedule and requirements set out in 10 C.F.R. § 2.1003. In particular,
10 C.F.R. § 2.1003(a) requires DOE to make its documentary material available
at least 6 months prior to the date on which DOE files its license application.
Pursuant to 10 C.F.R. §2.1009(b), each participant, starting with DOE, must
certify to the completeness of the documentary material it has placed on the
LSN.!? Pursuant to the same section, DOE also must update its certification at the
time it submits its license application.

The LSN will continue to be used for document storage and access after the
pre-license application phase closes and the actual proceeding commences. To
this end, 10 C.F.R. §2.1003(b) spells out the responsibility for placing certain
items, including the license application, on the LSN:

Basic licensing documents generated by DOE, such as the Site Characterization
Plan, the Environmental Impact Statement, and the license application, or by NRC,
such as the Site Characterization Analysis, and the Safety Evaluation Report, shall
be made available in electronic form by the respective agency that generated the
document.'*

1010 C.F.R. §2.1001.

11 CLI-05-27, 62 NRC at 717, citing 10 C.F.R. §2.1001.

12 <“Topical Guidelines means the set of topics set forth in Regulatory Guide 3.69, Topical Guide-
lines for the Licensing Support System, which are intended to serve as guidance on the scope of
‘documentary material’.”” 10 C.F.R. §2.1001.

BDOE certified its LSN collection on June 30, 2004. That certification was challenged and
subsequently struck. See LBP-04-20, 60 NRC at 300. The NRC Staff certified its collection on
July 30, 2004. The NRC Staff’s certification was not challenged.

1410 C.F.R. §2.1003(b).
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B. PAPO Board Decision

Nevada asked DOE to place a draft of its license application on the LSN.
Nevada argued that DOE is obligated to make drafts of the license application
available since these drafts are ‘‘circulated drafts’’ of ‘‘documentary material.”
DOE refused, asserting that license applications are basic licensing documents
under 10 C.F.R §2.1003(b), not documentary material required to be produced
under 10 C.F.R. §2.1003(a), that a draft license application is a ‘‘preliminary
draft”’ excluded from 10 C.F.R. § 2.1003(a) disclosure, and that drafts are pro-
tected from disclosure by the litigation work product privilege and the deliberative
process privilege.!> In response, Nevada filed with the PAPO Board a motion to
compel production of DOE’s July 2004 draft license application. DOE, the NRC
Staff, and NEI filed briefs in opposition to Nevada’s motion to compel.

After hearing oral argument and receiving DOE’s responses to certain infor-
mational requests,'® the PAPO Board concluded that the draft license application'’
was ‘‘documentary material’’ for purposes of 10 C.F.R. §2.1001, that the draft
license application was a ‘‘circulated draft’” that must be placed on the LSN,
and that the draft license application was not protected by either the litigation
work product privilege or the deliberative process privilege.'® In concluding that
the draft license application was documentary material under the Commission’s
regulations, the PAPO Board reasoned that the draft license application fell within
both Class 2 and Class 3 of the 10 C.F.R. §2.1001 definition of documentary
material. As a consequence of its conclusions, the PAPO Board directed DOE to
make the draft license application available on the LSN.

The PAPO Board rejected DOE’s argument (also made before us) that the
license application is not ‘‘documentary material’’ under 10 C.F.R. § 2.1001, but
simply a ‘‘basic licensing document’’ under 10 C.F.R. § 2.1003(b). The PAPO
Board reasoned that the ‘‘basic licensing documents’’ category is not separate
from documentary material, but a subset of it. The PAPO Board relied on
the following language from the Commission’s Statements of Consideration on
the Subpart J regulations: ‘‘ ‘[r]eports’ and ‘studies’ will also include the basic
documents relevant to licensing such as the DOE EIS [Environmental Impact
Statement], the NRC Yucca Mountain Review Plan, as well as other reports or

15May 23, 2005 Refusal Letter, attached to Nevada’s Initial Brief in Support of Its Motion To
Compel Production of DOE’s Draft Yucca License Application, or in the Alternative, for a Declaratory
Order (‘‘Nevada Brief on Motion To Compel’’) before the PAPO Board, as Exhibit 2.

16 The PAPO Board sets out the details of this procedural history in LBP-05-27, 62 NRC at 483-86.

17 The PAPO Board included DOE’s September 2004 revisions to the July 2004 draft in its usage of
“‘draft license application’” as a collective term in its ruling. Id. at 504, 520-21. We do the same in
today’s order.

18]d. at 483, 520-21.
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studies prepared by an LSN participant or its contractor.”’! The PAPO Board also
relied on Appendix A of Reg. Guide 3.69, which provides examples of documents
— such as the EIS — that belong on the LSN. According to the PAPO Board, these
examples show that ‘‘basic licensing documents’’ and ‘‘documentary materials’’
are not mutually exclusive categories.?

The PAPO Board then turned to the various classes of documentary mate-
rial. The PAPO Board first explained that Class 1 documentary materials are
“‘reliance’’ documentary material.2! The PAPO Board found that a draft license
application would be Class 1 documentary material only if the producing party,
here DOE, intended to rely upon or to cite to the draft to support its position. The
PAPO Board found irrelevant Nevada’s assertion that Nevada intended to rely
on differences between the draft and the final versions of the license application,
holding that it was the producing party’s intent (here, DOE’s), not a nonproducing
party’s intent, that counts. Nevada also argued that DOE would ‘‘rely’’ on the
draft license application because drafts are used as a basis for preparing final ver-
sions and because there will be some continuity between drafts. The PAPO Board
found that this ‘‘reliance’’ was not the type contemplated by the regulations, and
therefore the draft license application was not Class 1 documentary material.

With respect to Class 2, the PAPO Board used ‘‘basic logic,”” and Nevada’s
stated intention of using the draft to oppose DOE’s position, to conclude that
likely differences between the draft and the final license application will make
the draft version ‘‘nonsupporting’’ from the perspective of the producing party
(DOE).% Therefore, according to the PAPO Board, the draft belongs on the LSN
as Class 2 documentary material. The PAPO Board rejected DOE’s argument
that Nevada failed to show evidence of differences between the draft and final
version of the license application. The PAPO Board reasoned that only DOE was
in a position to provide such evidence, so Nevada could not be faulted.

The PAPO Board also concluded that the draft license application fell within
the Class 3 category of documentary material as a relevant report or study.?
The PAPO Board noted that the Yucca Mountain Review Plan provides for
detailed NRC Staff evaluation of the Safety Analysis Report, which the PAPO
Board characterized as ‘‘[t]he heart of any license application.”’?* From this,
the PAPO Board reasoned that the Safety Analysis Report is an exceptionally

1914, at 497, citing Licensing Proceeding for a High-Level Radioactive Waste Geologic Repository;
Licensing Support Network, Submissions to the Electronic Docket, 69 Fed. Reg. 32,836, 32,843
(June 14, 2004).

20LBP-05-27, 62 NRC at 496-97.

2L 1d. at 498.

221d. at 500.

B 1d. at 501-02.

241d. at 501.
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important part of the license application, and that its importance makes the Safety
Analysis Report Class 3 documentary material. As an additional rationale for its
finding, the PAPO Board again pointed to language (quoted above) in the NRC’s
Statements of Consideration indicating that ‘‘reports and studies’’ includes ‘the
basic documents relevant to licensing.”’?

The PAPO Board rejected DOE’s argument that substituting *‘license appli-
cation’” for ‘‘reports and studies’’ in the Class 3 definition yields a nonsensical
result, asserting that DOE made the wrong substitution. To make a valid sub-
stitution, the PAPO Board said, either ‘‘draft license application’’ or ‘‘Safety
Analysis Report’” should be substituted for ‘‘reports and studies.’’?® The PAPO
Board found that either of these substitutions achieved a sensible result.

The PAPO Board next offered an elaborate analysis concluding that, for
purposes of Class 3, the draft license application at issue here was a ‘‘circulated
draft,”” as opposed to a ‘‘preliminary draft’’ that does not need to be placed on
the LSN.?” Finally, the PAPO Board held that the deliberative process privilege
is waived under the regulations for circulated drafts, and that the litigation work
product privilege does not apply because the license application is prepared
principally for regulatory purposes, not litigation, even though it is also subject to
an adjudicatory process.?®

II. ANALYSIS

A. Documentary Material

Asthe PAPO Board correctly understood, the threshold question in determining
if certain items must be made available on the LSN is whether the particular
items are ‘‘documentary material.”” For a draft license application to qualify
as documentary material, it must either fall within Class 1 or Class 2, or it
must be a ‘‘circulated draft”’ of an item that falls within Class 3 (‘‘reports and
studies’’). We agree with the PAPO Board that draft license applications do not
fall within Class 1. However, we disagree with the PAPO Board’s conclusion that
draft license applications fit the Class 2 and Class 3 categories. We see nothing
in the text or history of Subpart J suggesting an expectation that draft license
applications would be made available on the LSN.

2 Id. at 501, citing 69 Fed. Reg. at 32,843.
261 BP-05-27, 62 NRC at 502.

271d. at 503-17.

2 1d. at 517-20.
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1. Class 1 and Class 2 Materials

Both Class 1 and Class 2 are tied to a ‘‘reliance’’ criterion.? Class 1 covers
information a party intends to rely upon in support of its position. In response to
the appeals here, Nevada reasserts the argument, made before the PAPO Board,
that draft license applications are Class 1 reliance materials. Nevada reasons
that the information contained in the draft will be ‘‘relied’” on by DOE during
the proceeding since the information contained in the final and draft license
applications will overlap. This argument is no more persuasive here than it was
before the PAPO Board. Even though language in a draft license application may
be carried over into the final license application, should DOE seek to introduce
that material in evidence, DOE will ‘‘rely’” on the final document, not on earlier
versions, to set out its position on the issues.

Class 2 documentary material is material that the party in possession knows
does not support its position. The purpose of disclosing Class 2 material is to
force the party in possession of the adverse information to place it on the LSN,
where it can be viewed by opposing parties. DOE observes that the record before
the PAPO Board contained no evidence that any information in the draft version
will fail to support the license application that will eventually be submitted to
the NRC. DOE notes that it will be impossible to determine if there are any
differences between versions until the license application is finalized. We agree.
At this juncture, and until the final license application is filed, it is pure conjecture
to suppose that there will be substantive differences between drafts of a kind that
could undermine DOE’s position in the final license application. It is equally
likely (and equally speculative) that the final document will differ from earlier
drafts only because existing positions will have been strengthened.

In any case, any radical shift in position between the draft and final versions
will be based upon information that DOE has in its possession independent of
the text of any version. This independent information is documentary material
and belongs on the LSN. Both the old information initially relied upon and the
new information supporting the revised position will be available on the LSN.
Thus, the information needed by participants intending to challenge the license
application will be readily available during the 6-month post-certification period,
during the period for NRC Staff review of the DOE application to determine
whether to docket the application, and during the 30-day contention preparation
period that follows docketing of the license application.

29 <“The first two classes of documentary material are tied to a ‘reliance’ criterion. Reliance is
fundamentally related to a position that a party in the HLW repository proceeding will take in regard
to compliance with the Commission regulations on the issuance of a construction authorization for the
repository.”” 69 Fed. Reg. at 32,843.
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DOE also points out that the notion that differences between drafts and final
versions of documents automatically make drafts nonsupporting documents is
inconsistent with Subpart J’s explicit exclusion of ‘‘preliminary drafts’’ from
the LSN,* and is contrary to the rulemaking history.’! In fact, as DOE argues,
the Commission rejected requests during the rulemaking process to broadly
include material ‘‘likely to lead to the discovery of relevant material’’ in the
definition of documentary material.’> We agree with DOE that the PAPO Board
ruling improperly injects this rejected concept into the definition of documentary
material.

Further, since both Class 1 and Class 2 materials are subject to a ‘‘reliance’’
criterion, it is not reasonable for any participant to be expected to anticipate all
documents that will qualify as either Class 1 or Class 2 documentary material prior
to the filing of contentions. In fact, the Commission’s stated expectation is that
Class 1 and Class 2 documentary material will not be completely identified until
after contentions are accepted.’ Thus, it is premature to expect any participant
to file a complete set of Class 1 or Class 2 documentary material in the pre-
application phase, and the sense of urgency Nevada conveys through its efforts to
compel production of the draft license application is misplaced.

In short, Subpart J does not treat drafts of the license application as either
Class 1 or Class 2 documentary material. The material that falls within Class 1 or
Class 2 is the underlying independent documentary material used (or not used if
nonsupporting) by DOE in formulating its license application. As NEI argues, the
pre-license application discovery process is not intended to yield advance copies
of the license application.?

2. Class 3 Reports and Studies

The license application and draft versions of the license application also are
not Class 3 documentary materials. Class 3 documentary materials are ‘‘reports
and studies’’ prepared on behalf of potential parties to the proceeding. Unlike

308ee 10 C.F.R. §2.1001 (definition of “‘preliminary draft’”).

3IDOE Brief at 13, citing Procedures Applicable to Proceedings for the Issuance of Licenses for
the Receipt of High-Level Radioactive Waste at a Geologic Repository, 63 Fed. Reg. 71,729, 71,730
(Dec. 30, 1998).

3214,

33 <[ Wihile it is not possible to say there are no special circumstances that would necessitate a ruling
by the PAPO on the availability of a particular document in the pre-license application stage based on
its Class 1 or Class 2 status, disputes over Class 1 and Class 2 documentary material generally would
be of a type that would be more appropriately raised before the Presiding Officer designated during
the time following the admission of contentions when the NRC staff is working to complete the Safety
Evaluation Report in its entirety.”” 69 Fed. Reg. at 32,843-44.

34 See NEI Brief at 5.
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Class 1 and Class 2 materials, Class 3 documentary materials are not tied to any
“‘reliance’’ criterion. Class 3 documentary material is also the class where the
question whether a draft is a ‘‘circulated’’ or a ‘‘preliminary’’ draft can arise.

The Commission agrees with the PAPO Board that 10 C.F.R. §2.1003(b)
assigns responsibility — for example, to DOE or to the NRC Staff — for the
placement of certain items on the LSN. But this is not the same as classifying all
such items as ‘‘documentary material.”’ It also does not mean that an item that is a
“‘basic licensing document’’ can never simultaneously be documentary material.
The purpose of 10 C.F.R. § 2.1003 is to define the availability of material, not to
provide definitions of types of materials; definitions are contained in 10 C.F.R.
§2.1001.

DOE continues to argue that a license application is a ‘‘basic licensing docu-
ment’’ that must be placed on the LSN pursuant to 10 C.F.R. § 2.1003(b) rather
than ‘‘documentary material’’ that must be produced in accordance with 10 C.F.R.
§2.1003(a). To the extent that DOE argues that the license application is not
documentary material, DOE is correct. ‘‘Basic licensing documents’’ are not
automatically considered ‘‘documentary material’’ (although some may qualify
as such if they meet the definition of any of the three classes of documentary mate-
rial). Had we considered ‘ ‘basic licensing documents’’ to equate to ‘‘documentary
material,”” we would have included a fourth class of documentary materials in the
10 C.F.R. §2.1001 definition.

It is true, as the PAPO Board noted, that in the Subpart J rulemaking, the
Commission commented that *“ ‘reports’ and ‘studies’ will also include the basic
documents relevant to licensing such as the DOE EIS and the NRC Yucca
Mountain Review Plan, as well as other reports or studies prepared by an LSN
participant or its contractor.”’3> But even though the Commission has identified the
EIS and the Yucca Mountain Review Plan as reports or studies, and even though
the EIS is listed in 10 C.F.R. § 2.1003(b), it does not follow that every single item
listed in that section (or otherwise considered a basic licensing document) will
qualify as a report or study within Class 3. Documents referred to in 10 C.F.R.
§2.1003(b) must still meet the criteria for Class 3 documentary material before
they properly can be so categorized.

Under the 10 C.F.R. §2.1001 definition, Class 3 documentary material must
satisfy two conditions deriving from two separate items: the Topical Guidelines
in Reg. Guide 3.69 and the license application. First, Class 3 documentary
materials must be ‘‘reports and studies’’ that are relevant to the issues listed in
the Topical Guidelines. Second, the reports and studies must be relevant to the
license application.

3369 Fed. Reg. at 32,843.
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While the PAPO Board is correct in its understanding that the relevant issues
listed in the Topical Guidelines must be addressed in the license application, the
PAPO Board errs in reasoning that this requirement necessitates placing the draft
license application on the LSN. The only drafts of any document that must be
placed on the LSN are circulated drafts of reports and studies. In other words,
the underlying document, for which a draft is sought, must be a report or a study
under the Class 3 definition. The PAPO Board’s reasoning effectively transforms
the license application into a report or a study. We do not think that a license
application may fairly be characterized as a ‘‘report’” or a ‘‘study.”’

The interpretation of a regulation, like the interpretation of a statute, begins

with the language and structure of the provision itself. Further, the entirety of
the provision must be given effect. Although administrative history and other
available guidance may be consulted for background information and the resolution
of ambiguities in a regulation’s language, its interpretation may not conflict with
the plain meaning of the wording used in that regulation.

As commonly understood, ‘‘reports and studies’’ are documents that collect and
analyze information or data, reach conclusions regarding that information or data,
and present it in an accessible format; reports and studies are not, in common
parlance, ‘‘applications.”’¥” The drafters of a license application use reports and
studies as a foundation for preparing the license application. Thus, the license
application is not a report or a study within the plain meaning of those terms;
it is a document that is built upon information in reports and studies on topics,
listed in the Topical Guidelines, that are relevant to a proposed high-level waste
repository.® This ‘‘plain meaning’’ interpretation also is consistent with the

36 Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-900, 28 NRC 275,
288 (1988) [citations omitted], review denied, CLI-88-11, 28 NRC 603 (1988). See also Connecticut
Yankee Atomic Power Co. (Haddam Neck Plant), LBP-01-25, 54 NRC 177, 184 (2001).

37 A sample definition of a “‘report’ is “‘a usu[ally] formal and sometimes official statement giving
the conclusions and recommendations of a person or group authorized or delegated to consider a
proposal . . . . [A] usu[ally] formal account of the results of an investigation given by a person
or group authorized or delegated to make the investigation.”” Webster’s Third New International
Dictionary of the English Language 1925 (1993). A “‘study’’ is ‘‘a careful examination or analysis
of a phenomenon, development, or question usu[ally] within a limited area of investigation . . . . [A]
paper or monograph in which such a study is published.”” Id. at 2268. In contrast, an ‘‘application’’ is
“‘the act of applying,”” where ‘‘apply’’ means ‘‘to make an appeal or a request esp[ecially] formally
and often in writing and usu[ally] for something of benefit to oneself.”” Id. at 105.

38 In a footnote, the PAPO Board asserts that *‘[n]othing in the definition of documentary material
prevents a document that compiles other reports and studies into a single document from also being
areport or study.”” 62 NRC at 502 n.104 [emphasis added]. The license application (and the portion
of the license application that is referred to as the Safety Analysis Report) goes beyond ‘compiling’’

(Continued)
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history of the regulations in Subpart J. As NEI rightly asserts, the Commission
has repeatedly described ‘‘documentary material’’ as material that supports or
underlies the license application.*

We also observe that our regulation links the definition of Class 3 documentary
material to the Topical Guidelines in Reg. Guide 3.69, not to Appendix A of
Reg. Guide 3.69. Consequently, the PAPO Board’s reliance on Appendix A as
justification for requiring draft license applications to be submitted to the LSN
is misplaced. The list of examples of LSN documents provided in Appendix A
is a useful aid for participants, but does not supplement or alter the definition
of Class 3 documentary material and does not control the content either of the
license application or of the LSN.

As noted earlier, the PAPO Board stated that DOE made the wrong substitution
when DOE attempted to argue that ‘‘license applications’” could not be ‘‘reports
and studies.”” On appeal, DOE counters that the alternative substitutions proposed
by the PAPO Board in its order do not work. The Commission agrees. Substituting
either ‘‘draft license application’” or ‘‘Safety Analysis Report’” for ‘reports and
studies,”” as the PAPO Board proposed, renders portions of the definition of Class
3 documentary material meaningless or superfluous.

Using the PAPO Board’s first substitution, ‘‘All reports and studies . . .
including all related ‘circulated drafts’ *’ becomes ‘‘All draft license applications
. . . including all related ‘circulated drafts.”’” Logically, ‘‘circulated drafts’’ is
a subset of ‘‘all draft license applications.”’ If the Commission had intended to
require all drafts of Class 3 material to be available on the LSN, there would

reports and studies into a single document; drafters of the license application do not simply stack
the reports and studies prepared to provide an informational foundation for the license application
one after another behind a table of contents. In the same footnote, the PAPO Board states that DOE
“‘has apparently abandoned’’ the argument that the draft license application is not a report or study
because the license application cites and relies on reports and studies. /d. The PAPO Board reverses
the emphasis of DOE’s argument. DOE did observe that the license application cites and relies on
documentary material when it initially denied Nevada’s request for the draft license application (prior
to Nevada’s motion to compel). See May 23, 2005 Refusal Letter, attached to Nevada’s Brief on
Motion To Compel before the PAPO Board, as Exhibit 2. But the thrust of DOE’s argument was that
the license application is not documentary material. DOE has not ‘‘abandoned’’ this argument, and,
in our view, the concept that reports and studies provide a foundation for the license application is
implicit in the argument that the license application is not documentary material.

39NEI Brief at 3, citing Proposed Rule, Procedures Applicable to Proceedings for the Issuance
of Licenses for the Receipt of High-Level Radioactive Waste at a Geologic Repository, 62 Fed.
Reg. 60,789, 60,789 (Nov. 13, 1997), and referencing: Notice of Proposed Rulemaking, Rule on
the Submission and Management of Records and Documents Related to the Licensing of a Geologic
Repository for the Disposal of High-Level Radioactive Waste, 53 Fed. Reg. 44,411, 44,412 (Nov. 3,
1988); Final Rule: ‘‘Licensing Proceedings for the Receipt of High-Level Radioactive Waste at a
Geologic Repository: Licensing Support Network, Design Standards for Participating Websites,”” 66
Fed. Reg. 29,453, 29,459 (May 31, 2001); and 69 Fed. Reg. at 32,841.
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be no ‘‘circulated draft’’ subset and ‘‘circulated draft’’ certainly would not have
merited a separate definition in 10 C.F.R. §2.1001. A separate definition of
“‘preliminary drafts’’ (another subset of ‘‘all drafts’”) also would be unnecessary.
This PAPO Board substitution thus makes significant portions of 10 C.F.R.
§2.1001 superfluous. Additionally, the Commission has consistently referred
to the Topical Guidelines and the license application in terms that stress the
distinct nature of these two items: ‘“To fall within the definition of ‘documentary
material’, reports or studies must have a nexus to both the license application . . .
and the Topical Guidelines . . . .”’%° It is nonsensical to speak of the ‘‘license
application’’ or of a ‘‘draft license application’’ as required to have a ‘‘nexus’’ to
the *‘license application.”’

Using the PAPO Board’s second substitution yields an equally unsatisfactory

requirement that ‘‘all Safety Analysis Reports . . . relevant to . . . the license
application’” must be included on the LSN. This substitution makes the phrase
“‘relevant to . . . the license application’’ meaningless. If we examine the

applicable regulation, the status of the Safety Analysis Report as an integral
part of the license application is clear. Section 63.21(a) of 10 C.F.R. specifies
the required content of a license application for a high-level waste repository,
providing as follows:

An application consists of general information and a Safety Analysis Report. An
environmental impact statement must be prepared in accordance with the Nuclear
Waste Policy Act of 1982, as amended, and must accompany the application.
Any Restricted Data or National Security Information must be separated from
unclassified information. The application must be as complete as possible in the
light of information that is reasonably available at the time of docketing. [Emphasis
added.]*!

Thus, the applicable regulation specifies that the license application consists of
two parts, one of which is the Safety Analysis Report. In contrast, the regulation
specifies that the Environmental Impact Statement, a separate document, must
accompany the license application. Since the Safety Analysis Report is an
integral part of the license application, it is by definition ‘‘relevant’’ to the license
application, so imposing an additional requirement (as in the definition of Class 3
documentary materials) that the Safety Analysis Report be ‘‘relevant to the license
application’’ is surplus. If the Commission had intended to require separate LSN
submission of parts of the license application, it would have stated that intention
unambiguously, with no surplus language.

4069 Fed. Reg. at 32,843.
4110 C.FR. § 63.21(a).
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Nevada argues that the dispute over whether draft license applications must
be placed on the LSN is like an earlier dispute over DOE archival e-mails.*
Nevada argues that cost and inconvenience to DOE are immaterial, and that the
two disputes should be handled in the same way: the draft license application,
like archival e-mails, should be placed on the LSN. However, the facts of the
current appeals differ markedly from the facts addressed in the earlier dispute.
In the earlier decision, DOE was ordered to determine, based upon relevance,
which archival e-mails (and other documents) were documentary material and to
produce those that were relevant on the LSN.** There was no question that at
least some of the archival e-mails (and other documents) would fall within the
definition of documentary material, thus satisfying the threshold ‘‘documentary
material’’ requirement. Here, the materials sought are not documentary material
to begin with, so, unlike archival e-mails, no relevance analysis is needed.

For all of these reasons, the Commission finds that the license application is
not a Class 3 report or study, although the final application ultimately must be
made available on the LSN as a basic licensing document.** Since the license
application is not a report or a study, a draft license application, whether or not
circulated internally at DOE, cannot be a circulated draft of a report or a study.
As a result, draft license applications do not belong on the LSN.

B. Other Issues

Because we have concluded that draft license applications do not constitute
‘‘documentary material,”” we need not reach the other issues appealed by NRC
Staff and DOE. The PAPO Board devoted much attention to the concept of
“‘circulated drafts,”” and so do the parties’ appellate briefs. We do not address the
subject at length in today’s decision, but we do want to stress that our regulations
expressly distinguish between ‘preliminary’” and ‘‘circulated’’ drafts. This is a
significant distinction. The NRC Staff expressed concern that participants in the
proceeding would be forced to undertake the difficult task of measuring every
draft produced against various ‘‘objective’’ factors outlined by the PAPO Board.
The NRC Staff argued that this would lead participants to take the easier route of
simply putting all drafts of all documents on the LSN, potentially ‘‘flooding’’ the
system.

A basic consideration regarding the LSN is that each party will place its
final documents on the LSN. The Statements of Consideration for both the

42 See U.S. Department of Energy (High-Level Waste Repository), LBP-04-20, 60 NRC 300 (2004).

431d. at 324. DOE also was ordered to complete its privilege review of certain documents (id. at
321), and to produce relevant late-gathered documents (id. at 326) and other documents that had not
been supplied for various reasons (id. at 327).

410 C.F.R. §2.1003(b).
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proposed and final rules concerning circulated drafts specifically note that ‘‘[t]he
submission requirements of §2.1003 generally apply only to final documents,
e.g., a document bearing the signature of an employee of an [LSN] participant or
its contractors.”’* The rule does, however, contain an exception: circulated drafts
are required to be submitted to the LSN. The Statements of Consideration state
that

[t]he intent of this exception to the general rule [with respect to] final documents is
to capture those documents to which there has been an unresolved objection by the
author or other person in the internal management review process (the concurrence
process) of an [LSN] participant or its contractor. In effect, the Commission and the
other government agencies who are [LSN] participants are waiving their deliberative
process privilege for these circulated drafts.”’46

It is within this framework of an exception to the general rule on the submission
of final documents that the definition of circulated draft is properly examined.
The regulations define a circulated draft as

a nonfinal document circulated for supervisory concurrence or signature in which
the original author or others in the concurrence process have non-concurred. A
““‘circulated draft’” meeting the above criterion includes a draft of a document that
eventually becomes a final document, and a draft of a document that does not
become a final document due to either a decision not to finalize the document or
the passage of a substantial period of time in which no action has been taken on the
document.””%’

A draft document must be placed on the LSN when it has received a noncon-
currence satisfying the regulatory definition of circulated draft. The heart of the
definition of circulated draft is the meaning of nonconcurrence. The Statements
of Consideration make clear that in order to be considered a nonconcurrence,
“‘[t]he objection or non-concurrence must be unresolved. Any draft documents to
which such a formal, unresolved objection exists must be submitted for entry into
the [LSN].”’#® The Statements of Consideration further reflect that ‘‘the draft of
that document must be entered into the [LSN] after the decision-making process

45 Submission and Management of Records and Documents Related to the Licensing of a Geologic
Repository for the Disposal of High-Level Radioactive Waste, Final Rulemaking, 54 Fed. Reg. 14,925,
14,934 (Apr. 14, 1989); see also Submission and Management of Records and Documents Related to
the Licensing of a Geologic Repository for the Disposal of High-Level Radioactive Waste, Notice of
Proposed Rulemaking, 53 Fed. Reg. 44,411, 44,415 (Nov. 3, 1988).

4653 Fed. Reg. at 44,415.

4710 C.F.R. §2.1001.

4854 Fed. Reg. at 14,934; 53 Fed. Reg. at 44,415,
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on the document has been completed, i.e., the requirements of §2.1003 do not
require a[n] [LSN] participant to submit a circulated draft to the [LSN] while the
internal decision-making process is ongoing.”’* From the foregoing, we glean
three elements of a ‘‘nonconcurrence’’:

1. A non-concurrence must be part of a formalized process;

2. A non-concurrence must be unresolved, with the original author or others
in the concurrence process in disagreement with the final product; and

3. The decision-making on the document must be completed.

The PAPO Board interpreted nonconcurrence ‘‘in a practical way to mean a
comment or objection indicating significant, substantive nonagreement with the
draft in question, i.e., a nonagreement requiring a substantive change in the
document before the individual in question agrees with or will approve it.”’>* We
disagree. Preservation of the distinction between preliminary and circulated drafts
mandates that the concurrence process to which a draft of documentary material
is subjected in order to convert it to a ‘‘circulated’’ draft must necessarily have
aspects of formality and finality. To qualify as a ‘‘circulated draft,”” a document
must undergo a degree of formal review different from the typical comments
and revisions (however substantive or serious) made during an ongoing drafting
process that may involve multiple authors from a variety of disciplines.

In sum, in order for documentary material to be considered to be a ‘‘circulated
draft,”” it must have received a nonconcurrence in a formalized process, and the
decisionmaking on the document must be completed.

III. CONCLUSION

We hold that DOE’s draft license application is not Class 1, Class 2, or
Class 3 ‘‘documentary material’” under our regulations. Since none of the classes
of documentary material apply, there is no requirement to make draft license
applications available on the LSN. We therefore reverse the PAPO Board’s
decision (LBP-05-27) requiring DOE to place the draft license application on the
LSN.

4954 Fed. Reg. at 14,934.
S0LBP-05-27, 62 NRC at 510.
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IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 2d day of February 2006.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jackzo
Peter B. Lyons

In the Matter of Docket No. 50-263-LR

NUCLEAR MANAGEMENT
COMPANY, LLC
(Monticello Nuclear Generating
Plant) February 2, 2006

RULES OF PRACTICE: APPELLATE REVIEW (BRIEFS)

By our regulations, a notice of appeal must be accompanied by a brief. See
10 C.FR. §2.311(a). Failure to submit a brief, including legal argument and
citations to the record, is reason enough to reject an appeal.

RULES OF PRACTICE: STANDING

The NRC follows judicial concepts of standing in its own proceedings. See,
e.g., U.S. Department of Energy (Plutonium Export License), CLI-04-17, 59 NRC
357, 363 (2004); Sacramento Municipal Utility District (Rancho Seco Nuclear
Generating Station), CLI-92-2, 35 NRC 47, 56 (1992).

RULES OF PRACTICE: STANDING (REPRESENTATIONAL)

The Board properly found no standing where Petitioner failed to demonstrate
that it, or any of its members, would suffer any concrete or particularized harm
from the proposed license renewal.
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RULES OF PRACTICE: ATTORNEY CONDUCT

It is our customary practice to disregard briefs that contain personal attacks
on the Board. See, e.g., Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 2), ALAB-474, 7 NRC 746, 748-49 (1978); Louisiana Power &
Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-121, 6 AEC 319,
320 (1973). Insulting language does nothing to advance a petitioner’s arguments
or the Commission’s review, and will not be tolerated.

MEMORANDUM AND ORDER

Before the Commission is an ‘‘appeal’” by Petitioner North American Water
Office (NAWO), of the Atomic Safety and Licensing Board’s (‘‘Board’’) ruling
on standing and contention admissibility.! That ruling denied NAWQO’s petition to
intervene in the application of the Nuclear Management Company, LLC (NMC) to
renew the operating license for its Monticello Nuclear Generating Plant (MNGP)
in Monticello, Minnesota. NAWO describes itself as an organization formed to
educate people about environmental concerns, notably electric utility waste.?

On November 11, 2005, NAWO submitted a document to the Board entitled
‘“‘Appeal of the North American Water Office to the November 1, 2005 Order
of the Atomic Safety and Licensing Board Denying Standing and Rejecting
Contentions of the North American Water Office in the Above Captioned Matter’’
(““‘Appeal’’). In the document, less than two pages long, NAWO stated that it
‘‘appealed’’ the Board’s November 1, 2005 order, but addressed the Board
and asked it to ‘‘reconsider.’” Thus, it was not clear whether the document
was intended as a motion for reconsideration by the Board or an appeal to the
Commission.

On December 14, 2005, the Board issued a ‘‘Status Report’” noting that NRC
rules require that a petitioner must first obtain leave from the presiding officer to
file a motion for reconsideration.’? The Board stated that in its view the document
must be considered, ‘‘if anything,”” an appeal of the Board’s decision.* The
Board referred the matter to the Commission for whatever action we deemed
appropriate.’

'LBP-05-31, 62 NRC 735 (2005).

2 See Request for a Hearing and Petition for Leave To Intervene by the North American Water
Office (July 9, 2005) at 1.

3 Status Report (Dec. 14, 2005) at 1.

‘1.

S1d. at 2.
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The Board’s underlying ruling found that NAWO had no standing and that
it had not offered an admissible contention. Thus, an appeal would have to
convince us that NAWO both has standing and has presented at least one litigable
contention. We conclude that the appeal states no grounds for the Commission to
overrule the Board, for the following reasons:

1. NAWO’s document does not conform to our procedural regulations gov-
erning appeals, which provide that a notice of appeal be accompanied by a brief.¢
NAWO’s “‘appeal’’ is devoid of legal argument and includes no citation to the
record.” The lack of a brief is sufficient reason, without more, to reject NAWO’s
‘“‘appeal.’’8

2. NAWO’s ‘‘appeal’” does not contend that the Board misapplied NRC
rules relating to standing. Instead, it argues that the standards the Board used
were ‘‘rules designed to deny standing and disenfranchise those with legitimate
interests.’”®

The NRC generally follows judicial concepts of standing in its own proceed-
ings.'” The Board found that NAWO had not shown that it, or any of its members,
would suffer any concrete or particularized harm from the proposed license
renewal. A review of the Board’s decision shows that its standing analysis was
based on U.S. Supreme Court precedent and was consistent with this agency’s
practice with respect to standing.!! Nothing in NAWO’s “‘appeal’” suggests that
the Board misapplied applicable law relating to standing.

3. Similarly, the ‘‘appeal’’ does not provide the Commission any reason
to question the Board’s ruling on NAWO’s proposed contentions. NAWO
does not specify which of its proposed contentions it is pursuing on appeal,
but it appears that only proposed Contention 4 (Reactor Aging Problems Will

6See 10 C.F.R. §2.311(a). We conclude that no further pleading is forthcoming from NAWO. The
time for filing an appeal of LBP-05-31 expired on November 14, 2005. Even if NAWO’s ‘‘appeal’”
were intended as a motion for reconsideration, NAWO would have had 10 days from the Board’s
ruling on its motion (e.g., the ‘‘status report’’) to file an appeal. That deadline has also passed.

7Both the NRC Staff and NMC declined to submit any substantive response to the arguments in
NAWO?’s “‘appeal.”’” See Letter of David R. Lewis to Administrative Judges informing them that NMC
does not intend to respond further (Nov. 22, 2005); Letter of Michael A. Woods to Administrative
Judges informing them that the NRC Staff does not intend to respond further (Nov. 22, 2005).

8 See Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 2), CLI-93-10, 37
NRC 192, 198 (1993), citing Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2),
CLI-92-3, 35 NRC 63, 66 (1992).

9 Appeal at 2.

10See, e.g., U.S. Department of Energy (Plutonium Export License), CLI-04-17, 59 NRC 357, 363
(2004); Sacramento Municipal Utility District (Rancho Seco Nuclear Generating Station), CLI-92-2,
35 NRC 47, 56 (1992).

1 See LBP-05-31, 62 NRC at 744-45.
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Escape Detection Until Too Late) relates to its argument.'? The ‘‘appeal’” states in
conclusory fashion that *“‘NAWO brought forward a whole new category of reactor
components that had escaped scrutiny in [the] aging management program.’”!? It
further argues that the fact that the NRC Staff issued a Request for Additional
Information (RAI) to the Applicant concerning some of these components is
“‘irrefutable evidence’’ of a genuine contention.!*

The Board reasonably held that the proposed contention was ‘‘vague and
speculative, and lack[ed] expert opinion, documents, or sources to support it’’;
that it ‘‘present[ed] nothing more than an unsupported conclusion’’;'> and that
insofar as the contention related to routine inspections, it fell outside the scope of a
license renewal proceeding.!é Furthermore, we have held repeatedly that the mere
issuance of a Staff RAI does not establish grounds for a litigable contention.!’
NAWO offers no other argument in defense of its contention, while the Board’s
reasoning appears correct on its face.!®

For the foregoing reasons, NAWQ’s “‘appeal’’ is rejected, and the Board’s
decision is affirmed.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 2d day of February 2006.

2NAWO has evidently abandoned the remainder of its proposed contentions, which related to:
the no-action alternative, radiation monitoring, security, drinking water safety, the effects of global
warming on reactor operations, and severe accident mitigation analysis.

13 Appeal at 2.

M.

1S LBP-05-31, 62 NRC at 756. See also 10 C.F.R. § 2.309(H)(1)(v).

16 LBP-05-31, 62 NRC at 756.

17 See, e. 8., Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC
328, 336-37 (1999).

181t should be noted that the use of intemperate and disrespectful rhetoric such as that in NAWO’s
“‘appeal’’ has no place in filings before the Commission or its Boards. See, e.g., Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 2), ALAB-474, 7 NRC 746, 748-49 (1978); Louisiana
Power & Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-121, 6 AEC 319, 320 (1973).
Ad hominem attacks do nothing to advance the Petitioner’s interests or the orderly administration of
the Commission’s adjudicatory processes, and will not be tolerated.
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Cite as 63 NRC 165 (2006) CLI-06-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket No. 40-8968-ML

HYDRO RESOURCES, INC.
(P.O. Box 777, Crownpoint,
New Mexico 87313) February 27, 2006

ORDER

By this Order, the Commission accepts review and sets a briefing schedule for
the issue presented by Intervenors Eastern Navajo Diné Against Uranium Mining
(ENDAUM) and Southwest Research and Information Center (SRIC) (together,
“‘Intervenors’”) with respect to the Presiding Officer’s January 6, 2006, Partial
Initial Decision concerning radiological air emissions from in situ leach mining
at Section 17 of Hydro Resources, Inc.’s (HRI) Crownpoint, New Mexico site.!

In LBP-06-1, the Presiding Officer held, in making his overall determination,
that radiation from surface mining spoil at the Section 17 site should be excluded
from calculation of the ‘‘total effective dose equivalent’” (TEDE) resulting from
HRI’s licensed operations, because the definition of ‘‘background radiation’” in
10 C.F.R. §20.1003 does not require that radiation from the spoil be excluded
from background radiation.

In their Petition for Review (‘‘Petition’”), Intervenors claim that the Presiding
Officer erred in refusing to include radioactive air emissions from the onsite
surface mining spoil (generated by a past owner’s underground conventional

I'LBP-06-1, 63 NRC 41 (2006).
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mining operation) in the TEDE attributed to licensed operations. Among other
things, the Intervenors urge that the Commission clarify the meaning of 10 C.F.R.
§§20.1003 and 20.1301(a)(1), in view of an earlier decision in this matter issued
by a different Presiding Officer. In LBP-99-15,% the Presiding Officer suggested
that radioactive emissions from surface ‘‘tailings’’ left by a prior owner should
not be treated as ‘‘background radiation.’’3

We find that Commission review is warranted here. First, the delineation
between what is and is not included in a licensed operation’s TEDE calculation
presents a legal issue that is essential to a broad spectrum of Commission licensing
decisions, as is the proper interpretation of the term ‘‘background radiation.”
Intervenors’ Petition, therefore, presents a substantial and important question of
law.* Further, the Presiding Officer’s ruling is without governing precedent.’ The
Commission has not had the opportunity to rule on the precise issue presented
by the Intervenors’ Petition. Finally, as noted above, the Presiding Officer’s
interpretation appears to conflict with a previous Presiding Officer’s interpretation
of the same regulation in an earlier phase of this litigation, suggesting a need for
Commission resolution.

The parties have already briefed this issue at length before the Presiding
Officer. Should any party wish to supplement its briefs, it may do so with a brief,
not to exceed ten pages, filed within 14 days following the issuance of this Order.
The parties may submit reply briefs, not to exceed five pages, 7 days thereafter.

IT IS SO ORDERED.

For the Commission®

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 27th day of February 2006.

249 NRC 261 (1999).

31d. at 265-67.

4See 10 C.F.R. § 2.786(b)(4)(iii) (2004). With respect to our rules of practice, this order refers to the
rule designations in our former Part 2, which now have been substantially revised and renumbered.
See Final Rule: ‘‘Changes to Adjudicatory Process,”” 69 Fed. Reg. 2182 (Jan. 14, 2004). The revised
rules do not apply to this case, which began before their promulgation.

5See 10 C.F.R. §2.786(b)(4)(ii) (2004); Northeast Nuclear Energy Co. (Millstone Nuclear Power
Station, Unit 3), CLI-01-3, 53 NRC 22 (2001).

6 Chairman Diaz was not present when this item was affirmed. Accordingly the formal vote of the
Commission was 4-0 in favor of the decision. Chairman Diaz, however, had previously voted to
approve this Order and had he been present he would have affirmed his prior vote.
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Cite as 63 NRC 167 (2006) LBP-06-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. Paul B. Abramson
Dr. Richard F. Cole

In the Matter of Docket No. 40-8838-MLA
(ASLBP No. 00-776-04-MLA)

U.S. ARMY
(Jefferson Proving Ground Site) February 2, 2006

MEMORANDUM AND ORDER
(Granting Hearing Request and Deferring Hearing)

Before this Board is a hearing request filed by Save the Valley, Inc. (Petitioner
or STV) regarding an application submitted by the Department of the Army
(Licensee) for an amendment to its NRC materials license (License No. SUB-
1435). The amendment would authorize an alternate schedule for submittal of
a decommissioning plan for its Jefferson Proving Ground (JPG) site located in
Madison, Indiana.

Requests for an alternate schedule for submittal of a decommissioning plan
are governed by 10 C.F.R. §40.42(g)(2). Licensees are required to submit
decommissioning plans to the NRC “‘if required by license condition or if the
procedures and activities necessary to carry out decommissioning of the site . . .
have not been previously approved by the Commission and these procedures
could increase potential health and safety impacts to workers or to the public.”’
10 C.F.R. §40.42(g)(1). Section 40.42(d) dictates that decommissioning plans
be submitted to the NRC within 12 months of notifying the NRC that one of the
following four events has occurred:
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(1) The license has expired pursuant to paragraph (a) or (b) of this section; or

(2) The licensee has decided to permanently cease principal activities . . . at the
entire site or in any separate building or outdoor area; or

(3) No principal activities under the license have been conducted for a period of
24 months; or

(4) No principal activities have been conducted for a period of 24 months in
any separate building or outdoor area that contains residual radioactivity such that
the building or outdoor area is unsuitable for release in accordance with NRC
requirements.

Section 40.42(g)(2), in turn, sets out the criteria that control:

The Commission may approve an alternate schedule for the submittal of a decom-
missioning plan required pursuant to paragraph (d) of this section if the Commission
determines that the alternative schedule is [(1)] necessary to the effective conduct
of decommissioning operations and [(2)] presents no undue risk from radiation to
the public health and safety and [(3)] is otherwise in the public interest.

For the reasons hereinafter stated, Petitioner’s hearing request is granted. So,
too, is Petitioner’s contemporaneously filed and unopposed motion to defer a
hearing in this matter to await the NRC Staft’s completion of its technical review
of the alternate schedule proposal.

I. BACKGROUND

The present proceeding has a long history, which has been recounted in
considerable detail in LBP-05-9, 61 NRC 218, 218-21 (2005), and therefore need
not be repeated at length here. The following summary should suffice.

Between 1984 and 1994, the Licensee conducted, under the auspices of its
NRC materials license, accuracy testing of depleted uranium (DU) tank penetra-
tion rounds at its JPG site. Five years after testing ceased, in December 1999,
the Licensee submitted to the NRC Staff its first, of many, license amendment
applications for decommissioning the JPG site. The Staff accepted the license
amendment application for full technical review and published a notice of oppor-
tunity to request a hearing in the Federal Register. 64 Fed. Reg. 70,294 (Dec. 16,
1999). Petitioner filed a petition to intervene and request for hearing, which was
subsequently granted in LBP-00-9, 51 NRC 159 (2000) (2000 proceeding) by a
Presiding Officer.! At the Licensee’s request, the proceeding was suspended pend-

!'Proceedings pertaining to materials license amendments instituted prior to February 13, 2004, were
conducted under then-10 C.F.R. Part 2, Subpart L, which provided that such proceedings would be
(Continued)
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ing further interaction with the Staff regarding the submitted decommissioning
plan.

In June 2001, the Licensee submitted a new plan, referred to as the final
decommissioning/license termination plan (LTP). The Staff considered the LTP
to supersede the 1999 plan. It refused, however, to accept the plan for full
technical review until certain perceived deficiencies were corrected. Once those
deficiencies had been resolved, the Staff informed the Licensee that site-specific
sampling and modeling would need to be performed as an incident of the technical
review. The Licensee declined to undertake those activities, believing them too
dangerous because of the onsite presence of unexploded ordnance (UXO). As a
result, in mid-2003 the Licensee withdrew the LTP.

Subsequent to its withdrawal of the LTP, the Licensee submitted to the Staff a
new (third) proposal for a 5-year, possession-only license (POLA), which would
be renewable until such time as it became possible to perform the required site
characterization safely. In October 2003, the Staff published in the Federal
Register a notice of opportunity to request a hearing on the POLA proposal. See
68 Fed. Reg. 61,471 (Oct. 28, 2003). Two months later, the 2000 proceeding was
dismissed, without prejudice to an endeavor by Petitioner to seek its reinstatement
should the decommissioning of the JPG site once again receive active NRC
consideration at the Licensee’s behest. LBP-03-28, 58 NRC 437 (2003). The
following month, Petitioner’s request for a hearing on the POLA proposal was
granted, along with its unopposed motion to hold further proceedings in abeyance
pending the completion of the Staff’s technical review of the proposal. LBP-04-1,
59 NRC 27 (2004).

Over the course of the next 14 months, the Presiding Officer issued three
separate unpublished orders (June 1, 2004; October 4, 2004; and March 3, 2005)
in which he called upon the Staff to provide progress reports on its technical
review of the POLA proposal. In response to the March 2005 request for a
status report, the Staff stated that it was not clear ‘* ‘how the Licensee intends to
proceed’ *’ and added that, pending such clarification from the Licensee, the Staff
could not provide an estimated issuance date for the Safety Evaluation Report and
Environmental Assessment. LBP-05-9, 61 NRC at 221 (citation omitted). It was
by reason of this last communication from the Staff that, on March 31, 2005, the
Presiding Officer sent a memorandum to the Commission expressing his concern
regarding the then-current state of affairs. LBP-05-9, 61 NRC 218 (2005).

On June 20, 2005, the Commission issued CLI-05-13, 61 NRC 356 (2005), in
which it directed the Licensee to provide a report to the Commission by July 11,

presided over by a single presiding officer. 10 C.F.R. § 2.1207(a) (2004). In January 2004, 10 C.F.R.
Part 2 underwent significant revision, effective February 13, 2004. 69 Fed. Reg. 2182 (Jan. 14, 2004).
One of the changes called for the employment of three-member licensing boards in materials license
amendment proceedings.
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2005, ‘‘detailing its past and planned efforts to gather the information necessary
for the Staff to complete its technical and environmental reviews.”” Id. at 357. In
the same order, the Commission ordered the Staff to furnish, by July 20, 2005,
a report ‘‘regarding the steps it plans to take to complete its reviews in light of
the information provided by the Licensee.”” Ibid. In the course of the order,
the Commission referenced a May 25, 2005, submission by the Licensee to the
Staff, which the Staff had taken to constitute a new license amendment request
superseding the POLA proposal.

Pursuant to the Commission’s order, on July 7, 2005, the Licensee reported
that it was abandoning the POLA proposal, and was now seeking instead ‘* ‘NRC
approval of an alternate schedule for submittal of a decommissioning plan . . .
and one 5 year period for the execution of appropriate site characterization, with
the Licensee presenting the NRC a definitive license termination plan at the end
of that period.””” See LBP-05-25, 62 NRC 435, 438 (2005) (citation omitted).
The Staff’s report, filed on July 20, 2005, informed the Commission that, on June
16, it had told the Licensee that it was discontinuing review of the 2003 POLA
proposal in view of the submission of the ‘* ‘superceding license amendment for
an alternate schedule.”’’ Ibid. (citation omitted). The Staff further noted that,
on June 27, it had published in the Federal Register a notice of opportunity to
request a hearing on the Licensee’s May 25 request for an alternate schedule for
submittal of a decommissioning plan. See 70 Fed. Reg. 36,964 (June 27, 2005).

After apprising the Commission of its new proposal for decommissioning
the JPG site, on July 10, 2005, the Licensee filed a motion with the Presiding
Officer seeking to dismiss the then-pending POLA proceeding on the ground of
mootness. The Licensee noted that it no longer was seeking a 5-year renewable
possession-only license for the JPG site, but instead now desired Commission
approval of an alternate schedule for the submittal of a decommissioning plan. On
September 12, the Presiding Officer issued an order, which for the reasons stated
therein, (1) sua sponte reinstated the conditionally dismissed prior proceeding
concerning the decommissioning of the JPG site; (2) referred the reinstatement
to the Commission for its consideration; and (3) held the motion to dismiss the
present proceeding in abeyance to await the outcome of the referral. LBP-05-25,
62 NRC at 435.

On October 26, 2005, the Commission affirmed the Presiding Officer’s de-
cision to reinstate the earlier proceeding, and ordered that Petitioner’s standing
“‘shall be considered already established.”” CLI-05-23, 62 NRC 546, 550 (2005).
The Commission also instructed that the remainder of the adjudication be con-
ducted by a three-member Licensing Board under the Rules of Practice revised in
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2004.2 In this connection, the Commission indicated that any future hearings in
this proceeding were to be conducted under the informal hearing procedures of
the now-revised Subpart L. CLI-05-23, 62 NRC at 548-50 (discussing how the
changes to Subpart L would impact the present Petitioner in any future hearings).

In light of the Commission’s decision, for Petitioner to be admitted as a party
in the current proceeding it must ‘‘propose| ] at least one admissible contention
that meets the requirements of [10 C.F.R. § 2.309(f)(1)].”> 10 C.F.R. § 2.309(a).
Section 2.309(f)(1) sets forth six separate requirements that contentions must
satisfy in order to be admitted, and for a hearing request to be granted. Section
2.309(f)(1) states:

A request for hearing or petition for leave to intervene must set forth with particular-
ity the contentions sought to be raised. For each contention, the request or petition
must:

(i) Provide a specific statement of the issue of law or fact to be raised or
controverted;

(ii) Provide a brief explanation of the basis for the contention;

(iii)) Demonstrate that the issue raised in the contention is within the scope of
the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to the findings
the NRC must make to support the action that is involved in the proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions which
support the requestor’s/petitioner’s position on the issue and on which the petitioner
intends to rely at hearing, together with references to the specific sources and
documents on which the requestor/petitioner intends to rely to support its position
on the issue; and

(vi) Provide sufficient information to show that a genuine dispute exists with
the applicant/licensee on a material issue of law or fact. This information must
include references to specific portions of the application (including the applicant’s
environmental report and safety report) that the petitioner disputes and the supporting
reasons for each dispute, or, if the petitioner believes that the application fails to
contain information on a relevant matter as required by law, the identification of
each failure and the supporting reasons for the petitioner’s belief.

II. SUBMISSIONS

A. Petitioner’s Contentions

On November 23, 2005, Petitioner filed its petition to intervene and request for
hearing in response to the June 27 Federal Register notice regarding the Licensee’s

2 CLI-05-23, 62 NRC at 550; see supra note 1. Because it had been instituted prior to the effective
date of the Part 2 revision, but for that instruction the reinstated proceeding would have remained
before a single Presiding Officer.
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application for an alternate schedule for submittal of a decommissioning plan.?
In its submission, Petitioner advanced contentions concerned with the following
four aspects of the Licensee’s alternate schedule proposal: (1) the Environmental
Radiation Monitoring Plan previously submitted by the Licensee in connection
with its since-withdrawn 2003 POLA proposal (2003 ERMP), (2) the Field
Sampling Plan, (3) the Health and Safety Plan, and (4) the Licensee’s timeliness
and financial assurance commitments. Petitioner asserts that each of these
components contains ‘‘serious and glaring deficiencies which, if not corrected”’
will prevent the Licensee from conducting a proper site characterization pursuant
to 10 C.F.R. §40.42(g)(2). STV Petition at 13-14.

1. Environmental Radiation Monitoring Plan (ERMP) Contention

Contention A-1: *‘The Army’s most recent Environmental Radiation Moni-
toring Plan is still inadequate in several material respects to meet the require-
ments of 10 C.F.R. § 10.42(g)(2) [sic].”” STV Petition at 14.

Petitioner assigns six bases in support of Contention A-1, each of which
addresses perceived inadequacies with the Licensee’s 2003 ERMP. In a footnote,
Petitioner explains that it is focusing on the 2003 ERMP as a result of a Novem-
ber 9, 2005, telephone conversation with the Army and the Staff. At that time,
Petitioner was informed that the ERMP submitted with the 2003 POLA proposal
was applicable to the Licensee’s current request. Id. at 12 n.3.

Three of Petitioner’s bases address the methods employed by the Licensee for
analyzing the monitoring results received from the JPG site. Petitioner insists that
greater detail should be provided regarding what future testing, assessment, and
actions will occur once a specified ‘‘action level’’ is reached. /d. at 14 (bases (a),
(b)). In addition, it maintains that the entire monitoring data history for the JPG
site should be used in the ERMP’s trend analysis. That history begins in 1984 or
1985; however, most of the trending analyses in the ERMP begin in 1994, 1996,
or 1998. Id. at 15 (basis (e)).

Two bases relate to the water supply underlying the JPG site. In one, Petitioner
asserts the ERMP should ‘‘acknowledge and address’’ the existence of persons in
proximity to the JPG site who receive their drinking water from a private well. Id.
at 14-15 (basis (c)). A second basis states that the ERMP should ‘‘acknowledge
and address [the] critical fact’’ that the ‘‘aquifer underlying the JPG site is not
sufficiently characterized to demonstrate its extent and gradient.”’ Id. at 15 (basis

(d)).

3 Petition To Intervene and Request for Hearing of Save the Valley, Inc. (Nov. 23, 2005) [hereinafter
STV Petition]. The intervention petition and request for hearing were timely because they were filed
within the extended period provided by Commission orders.
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Lastly, Petitioner claims that the ERMP wrongly ‘‘dismisses the need for air
monitoring during future prescribed burns . . . [and] the need for future biota
sampling.”” Ibid. (basis (f)). In conclusion, Petitioner states that Contention A-1
and its supporting bases are technical in character and will be supported with
expert testimony.*

2. Field Sampling Plan (FSP) Contention

Contention B-1: ‘‘As filed, the FSP is not properly designed to obtain
all of the verifiable data required for reliable dose modeling and accurate
assessment of the effects on exposure pathways of meteorological, geological,
hydrological, animal, and human features specific to the JPG site and its
surrounding area.”” STV Petition at 17.

Eighteen separate bases are provided in support of this contention. The
majority — twelve of the eighteen — focus on alleged deficiencies in section
6 of the FSP, entitled ‘‘Field Activities.”’> Petitioner questions specific aspects
of the Licensee’s methodology for obtaining the necessary data to characterize
properly the JPG site. In particular, Petitioner would have it that FSP section
6.1 “‘Geophysics (Electrical Imaging),”” FSP section 6.2 ‘‘Groundwater,”” FSP
section 6.3 ‘‘Biota Sampling,”” FSP section 6.4 ‘‘Surface Water,”” FSP section
6.6 ‘‘Sediment,”” and FSP section 6.7 ‘‘Determining Distribution Coefficients
(K, Study)’’¢ are all inadequate for proper site characterization.”

The remaining six bases discuss areas of concern Petitioner believes the FSP
does not adequately address. In Petitioner’s view, the FSP does not include
a plan to analyze penetrators for transuranics, such as plutonium, americium,
technetium, neptunium, or other impurities such as uranium-236. STV Petition
at 19 (basis (k)). Additionally, the FSP assertedly does not provide for any air
sampling analysis, even though the Health and Safety Plan acknowledges the
presence of air quality concerns through its requirement of air sampling for the
field workers. Id. at 20 (basis (m)). Two of the remaining bases maintain that

4STV Petition at 15-16. Petitioner represents that the expert testimony will be supplied by Charles
Norris, President, GeoHydro, Inc., and Diane Henshel, Associate Professor, School of Public and
Environmental Affairs, Indiana University. Both individuals’ professional resumes are included with
the petition.

3 See Field Sampling Plan: Depleted Uranium Impact Area Site Characterization Jefferson Proving
Ground, Madison, Indiana (Attachment to Letter from Alan G. Wilson, Garrison Manager, to Dr. Tom
McLaughlin, Office of Nuclear Material Safety and Safeguards (May 25, 2005)), ADAMS Accession
No. ML051520319 [hereinafter Final FSP].

6 Basis (j) mistakenly references section 2.3.4.3 as the section discussing the K, study. It is in fact
section 6.7. See Final FSP at 6-41 to 6-44.

7 See STV Petition at 17-21 (bases (a)-(j), (1), (0)); see also Final FSP at 6-1 to 6-46.
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the Licensee’s sampling practices are not extensive enough, and the third urges
the use of nonstandard data gathering and modeling tools to assist in future risk
modeling. Id. at 20-21 (bases (n), (p), (q)). Finally, Petitioner asserts that, to
assure ‘‘independent technical review,’’ the Independent Technical Review Team
Leader for the HASP and the FSP should not be the same person as the Project
Manager, as is currently the case. Id. at 21 (basis (r)).

Petitioner states that Contention B-1 and its eighteen assigned bases are
technical in character and will be supported with expert testimony.?

3. Health and Safety Plan (HASP) Contentions
Petitioner raises two contentions with respect to the Licensee’s HASP.

Contention C-1: ““The HASP is very generic and not site-specific in nature,
without identification of the particular UXO hazards to be addressed or the
specific locations in which they are found.”” STV Petition at 22.

Petitioner’s four bases for this contention would have it that inadequate safety
precautions are in place for the Licensee personnel who might encounter UXO on
the JPG site during site characterization activities. In addition, Petitioner claims
that the HASP should include more site-specific information, including the type,
density, and specific location of the UXO expected to be encountered, as well as
disclosure of the depth of the penetration of the UXO. Id. at 22-23.

Contention C-2: *‘“The HASP is not effectively integrated with the FSP.”’ Id.
at 23.

Six bases are assigned for Petitioner’s belief that the FSP does not adequately
incorporate health and safety precautions with respect to the presence of UXO on
the JPG site. Petitioner cites numerous FSP sections that allegedly contain little or
no information regarding the safety procedures that will be used to guard against
UXO hazards. Id. at 23-24 (citing FSP §§4.2, 6.1, 6.2, 6.5, 6.6). In addition,
Petitioner insists that it would be more efficient to have the position of FSP Field
Manager separate from that of the UXO expert. Currently, the FSP Field Manager
is the only UXO expert on the project. Id. at 23.

Petitioner maintains that Contentions C-1 and C-2 are technical in character
and will be supported with expert testimony, as well as by a series of technical

8 STV Petition at 21. Petitioner represents that the expert testimony will be supplied by Charles
Norris and Diane Henshel, and their ‘‘analyses of the FSP . . . have been and will be guided especially
but not exclusively by the criteria in NUREG-1757, Vol. 2, Section 4.2, and NUREG-1575, Section
5.3.7” Ibid.; see supra note 4.
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guidance documents developed by the U.S. Army Corps of Engineers for working
in UXO-contaminated environments.’

4. Timeliness and Financial Assurance Contentions

Petitioner raises two contentions with respect to the timeliness of the eventual
decommissioning of the JPG site and the Licensee’s financial assurances.

Contention D-1: ‘‘The alternate schedule being proposed fails to meet the
requirements of 10 C.F.R. § 40.42 of a definite schedule for timely decommis-
sioning of the JPG site.”” STV Petition at 25.

Petitioner asserts in its three bases for this contention that the alternate schedule
being proposed by the Licensee does not meet the requirements of the ‘“Timely
Decommissioning Rule.””1? Specifically, Petitioner faults the proposed schedule
for not including a limit on the time permitted to decontaminate and to decom-
mission the JPG site. Nor, in Petitioner’s view, does the proposal place any
burden on the Licensee to demonstrate that a longer period of time is required to
complete decommissioning.'' Lastly, Petitioner claims that the Licensee has not
demonstrated a pattern of compliance with Commission decommissioning rules
so as to ‘‘instill confidence that timely decommissioning will actually occur at
JPG.”” STV Petition at 26.

Contention D-2: “‘The financial assurance provided by the Army’s alternate
schedule for decommissioning is insufficient to meet the requirements of 10
C.FR. §§40.36 and 40.42 for a complete, definite and quantified financial
commitment for the decommissioning of the JPG site.”’ Ibid.

Petitioner’s two bases for this contention address, first, the asserted failure
of the Licensee to provide specific budget information for the 5-year site char-
acterization period, and, second, the purported inadequacy of the Statement of
Intent issued by the Licensee to the Staff with regard to the requirements of 10
C.F.R. §40.36(e)(4). Id. at 26-27. The Statement of Intent did not include cost

STV Petition at 24. Petitioner represents that the expert testimony on these contentions will be
supplied by James Pastorick, President, UXO Pro, Inc., whose resume is attached to the petition.
Petitioner also provides citations and Web addresses for three U.S. Army Corps of Engineers guidance
documents.

1074, at 25 (citing Timeliness in Decommissioning of Materials Facilities, 58 Fed. Reg. 4099-4101
(Jan. 13, 1993)).

11 1d. at 25-26. Section 40.42(h)(1) of 10 C.F.R. requires licensees to ‘‘complete decommissioning
of the site . . . as soon as practicable but no later than 24 months following the initiation of
decommissioning’” except where the Commission approves a request for an alternate schedule for
completion of decommissioning under 10 C.F.R. § 40.42(i).
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estimates for conducting the FSP and HASP, provided no documentation proving
the requisite funds will be obtained, and did not indicate the potential effects
the requested delay would have on the eventual cost of decommissioning. Id. at
27. According to Petitioner, all of the above is required under NRC regulatory
guidance, specifically NUREG-1757, ‘‘Consolidated NMSS Decommissioning
Guidance’” (Sept. 2003). Id. at 27.

Petitioner asserts that Contentions D-1 and D-2 raise legal and/or regulatory
policy issues, rather than technical issues. As such, it proposes to support these
contentions with references to applicable NRC regulations, guidance documents,
and precedents relevant to the Licensee’s request for an alternate schedule.!?

B. Licensee’s Response to Petitioner’s Contentions

On December 16, 2005, the Licensee filed its response to the petition to
intervene and request for a hearing.!® In general, Licensee asserts that none of
Petitioner’s stated contentions is admissible. In its view, all of them are beyond
the scope of the proceeding, as defined in 10 C.F.R. § 40.42(g)(2), because they
“‘address themselves to a decommissioning plan which is not yet before the
Commission.”” Army Response at 1. Therefore, as Licensee sees it, all of the
contentions are irrelevant and immaterial insofar as they concern the findings the
NRC must make.

1. Petitioner’s ERMP Contention

In its response to Petitioner’s ERMP contention, the Licensee clarifies the
status of its monitoring plan as it applies to its current amendment request. The
Licensee states that the 2003 ERMP relied upon by Petitioner was never formally
approved by the Staff and, therefore, ‘‘the Army is implementing the current
protocol documented in Standard Operating Procedure (SOP) DU Sampling
Program, ERMP SOP No. OHP 40-1 (Mar. 10, 2000) [(2000 SOP)]’* subject to
three subsequent updates ‘‘involving the analytical procedures . . . , health and
safety protocol, and quality assurance procedures.”’'* In addition, the Licensee
notes that the 2003 ERMP was not discussed during a September 2005 meeting
with the Staff and no action items were identified by the Staff with regard to the
2003 ERMP. This being so, the Licensee asserts, Petitioner’s ERMP contention is

12 14 at 27-28. Petitioner provides the resume of its attorney, Michael A. Mullett, Adjunct Professor,
Indiana University School of Law and Lewis & Clark School of Law.

13 Army’s Response to Save the Valley, Inc.’s Concerns and Contentions as Set Forth in Its Petition
To Intervene Filed Herein on November 23, 2005 (Dec. 16, 2005) [hereinafter Army Response].

14 Army Response at 3. The 2000 SOP defines the sampling locations, number of samples, media
samples, and action levels. Ibid.
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not ‘‘relevant or germane to the Army request for an alternate decommissioning
schedule.”” Army Response at 3.

The Licensee then proceeds to respond to each of Petitioner’s six bases.
In doing so, however, it addresses the merits of each individual basis, rather
than endeavor to explain why, assuming its relevance, the basis does not meet
the contention admissibility requirements imposed by 10 C.F.R. §2.309(f)(1).
Given that the sole issue now at hand is whether Petitioner has submitted an
admissible contention, to the extent the Licensee’s response addresses the merits
of Petitioner’s contentions, it need not be considered at this time. See Houston
Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-590, 11 NRC 542, 548 (1980) (stressing that ‘* ‘in passing upon the
question as to whether an intervention petition should be granted, it is not
the function of a licensing board to reach the merits of any contention contained
therein’ *”) (quoting Mississippi Power and Light Co. (Grand Gulf Nuclear Station,
Units 1 and 2), ALAB-130, 6 AEC 423, 426 (1973)).

2. Petitioner’s FSP Contention

In response to Petitioner’s FSP contention, the Licensee maintains that Pe-
titioner’s ‘‘comments are obviated given the Army’s acknowledgment of the
issues and site characterization plans’’ as stated in two recent communications
sent to the Staff.!> Thus, the Licensee considers Petitioner’s contentions ‘‘not . . .
relevant or germane to the Army request for an alternate decommissioning sched-
ule.”” Army Response at 11. The Licensee then responds to each of Petitioner’s
eighteen individual bases in much the same manner as it responded to the bases
undergirding the ERMP contention. Id. at 11-32. To the extent that it focuses on
the merits of Petitioner’s contention, and not on whether it is admissible under
10 C.F.R. §2.309(f)(1), the Licensee’s response on this contention is similarly
beyond present consideration.

3. Petitioner’s HASP Contentions

The Licensee responds generally to Petitioner’s HASP contentions by stating
that ‘‘[a]ddenda are planned to address specific field elements of the program and
are anticipated to include activity-specific hazard analyses and associated detailed

15 Army Response at 11 (citing U.S. Army, Responses to the NRC May 20, 2004, Request
for Additional Information Regarding the Environmental Radiation Monitoring Plan (2004); U.S.
Army, Letter from Alan Wilson, Garrison Commander, U.S. Army, to Tom McLaughlin, Materials
Decommissioning Branch (Jan. 31, 2005)).
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health and safety procedures beyond the protocol specified in the HASP.”’!¢ In
the individual responses to each of the bases for both Contentions C-1 and C-2,
the Licensee discusses how the existing HASP and future HASP addenda address
the issues raised by Petitioner. Although, at the outset, the Licensee maintained
broadly that all of the contentions were beyond the scope of the proceeding, the
Licensee did not renew that claim in discussing the HASP contentions specifically.
See id. at 32-43.

4. Petitioner’s Timeliness and Financial Assurance Contentions

With respect to Contention D-1, the Licensee would have it that Petitioner’s
first basis — the proposed alternate schedule fails to place a limit on the time
permitted to decontaminate and decommission the JPG site — is an attempt to
broaden the scope of what the Staff may consider in approving an alternate sched-
ule; the actual decommissioning plan is not currently before the Commission. On
that premise, Petitioner’s contention is said to be irrelevant and ‘‘not material
to the three factors for re-scheduling set forth in [10 C.F.R.] § 40.42(g)(2).”” Id.
at 44-45. In response to the second and third bases, the Licensee insists first
that the time requested to complete the site characterization is necessary and
reasonable. Second, the Licensee maintains that the regulatory history of these
proceedings is well documented and that there has never been a suggestion that the
Staff has concerns about the Army’s ultimate compliance with NRC regulatory
requirements. Id. at 45-47.

In response to Contention D-2, the Licensee notes that the Staff has never
indicated that either the form or the content of the information provided in
the Statements of Intent was unacceptable. Moreover, continues the Licensee,
Petitioner is seeking ‘‘to impose non-existent or illegal requirements on the
Army.”” Id. at 49. Specifically, the Licensee states that Petitioner’s reliance on
NUREG-1757 is misplaced, as it only provides guidance to the Staff and licensees
and is not a substitute for regulations. Ibid.

In addition, the Licensee asserts that any Statement of Intent it submits
to the Staff need not comply with 10 C.F.R. §40.36(e)(4), and any attempt
at such compliance might constitute a violation of the Anti-Deficiency Act,
31 US.C. § 1341(a)(1)(A), (B) (2000)."” The Licensee believes that 10 C.F.R.
§40.36(e)(5) recognizes the contradiction between the Anti-Deficiency Act and

1614, at 32 (noting that this strategy of future addenda is discussed repeatedly within the HASP, for
instance, HASP sections 1 and 4).

17 Ibid. The Anti-Deficiency Act prohibits *‘an officer or employee of the United States Government
[from] mak[ing] or authoriz[ing] an expenditure or obligation exceeding an amount available in a
current appropriation; and may not involve the government in a contract or obligation for the payment
of money before an appropriation is made.’” Id. at 50.
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10 C.F.R. § 40.36(e)(4) by providing that ‘‘when a government entity is assuming
custody and ownership of a site, the method for providing financial assurance
for decommissioning is ‘an arrangement that is deemed acceptable by such
governmental [sic] entity.” ”” Id. at 50 (quoting 10 C.F.R. §40.36(e)(5)).

C. NRC Staff’s Response to Petitioner’s Contentions

In its December 19, 2005 response, '8 the Staff maintains that the majority of the
contentions and supporting bases contained in the hearing request are inadmissible
but concludes that, Petitioner having submitted one admissible contention, the
hearing request should be granted.

1. Petitioner’s ERMP Contention

The Staff insists that Petitioner’s ERMP contention is beyond the scope of
this proceeding. Staff Response at 9-13 (citing 10 C.F.R. §2.309(f)(1)(iii)).
We are told that the ERMP is a separate obligation imposed upon the Licensee
in connection with its existing license and is not part of the current alternate
schedule proposal. Specifically, it is said, ‘‘[t]he Army is required to have an
ERMP as a requirement of maintaining its license, independent of its preparation
for decommissioning’’ and according to the Staff, any modifications to the ERMP
are subject to its approval. Id. at 10. Proceedings for alternate schedules for
submittal of decommissioning plans do not encompass, as the Staff sees it, already
imposed obligations such as the ERMP. Thus, the Staff concludes, the Licensee
was not required to submit a new or updated ERMP with its pending application
for an alternate schedule, nor is the ERMP a document considered by the Staff in
its evaluation of the Licensee’s application for an alternate schedule. Id. at 12.

Although finding Contention A-1 totally flawed for this reason, the Staff goes
on to address each of the six bases. The Staff asserts that each one is inadmissible
for failing to meet either, or both, 10 C.F.R. §2.309(f)(1)(v) (provide concise
statement of alleged facts or expert opinions which support the petitioner’s
position) and 10 C.F.R. § 2.309(f)(1)(vi) (provide sufficient information to show
that a genuine dispute exists with the licensee on a material issue of law or fact).
Id. at 13-18.

8 NRC Staff’s Response to Petition To Intervene and Request for Hearing Filed by Save the Valley,
Inc. (Dec. 19, 2005) [hereinafter Staff Response].
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2. Petitioner’s FSP Contention

The Staff acknowledges that Contention B-1 is admissible, but only as sup-
ported by bases (a), (f), and (j). Staff Response at 19, 23, 27. With respect to the
remaining fifteen bases, the Staff addressed them individually, urging that each
one fails to state facts to support Petitioner’s position (10 C.F.R. § 2.309(f)(1)(v))
and/or fails to raise a genuine dispute with the Licensee on a material issue of law
or fact (10 C.F.R. §2.309(f)(1)(vi)). Id. at 19-36.

3. Petitioner’s HASP Contentions

The Staff insists that Petitioner’s Contentions C-1 and C-2 are outside the scope
of this proceeding. Staff Response at 36-37 (citing 10 C.F.R. § 2.309(f)(1)(iii)).
According to the Staff, the ‘‘relevant safety-specific standard for the Staff’s
§40.42(g)(2) inquiry is that the alternative schedule ‘presents no undue risk
from radiation to the public health and safety.””’ Id. at 36 (quoting 10 C.F.R.
§40.42(g)(2) (emphasis added by Staff)). Petitioner’s contentions, on the other
hand, are said to concern ‘‘potential risks to site personnel who may encounter
UXO’’ but do not identify these risks as radiological. Id. at 36-37. Further, with
respect to Contention C-2 — that the HASP is not effectively integrated with the
FSP — the Staff maintains that the regulations do not require the various parts of
the application to be integrated in a specific manner. /d. at 37.

The Staff similarly finds unacceptable each basis Petitioner provides for
Contentions C-1 and C-2. Not only, the Staff contends, is each basis outside the
scope of this proceeding, but also each fails to state facts to support Petitioner’s
position (10 C.F.R. §2.309(f)(1)(v)) and/or fails to raise a genuine dispute with
the Licensee on a material issue of law or fact (10 C.F.R. § 2.309(f)(1)(vi)). Id. at
37-46.

4. Petitioner’s Timeliness and Financial Assurance Contentions

The Staff asserts that both Contentions D-1 and D-2 are inadmissible. With
respect to Contention D-1, and all three of its bases, the Staff would have it
that 10 C.F.R. §40.42(g)(2) ‘‘does not require the licensee to specify in advance
what timetable it will eventually propose in a final decommissioning plan.”” Staff
Response at 47. Given that an actual decommissioning plan is not before the
Staff at this point, we are told, any issues related to a decommissioning timetable
are necessarily outside the scope of this proceeding. Ibid. (citing 10 C.F.R.
§2.309(f)(1)(iii)). In addition, all three bases are said to fail to raise a genuine
dispute with the Licensee on a material issue of law or fact. According to the Staff,
Petitioner’s bases (a) and (b) amount to mere speculation and do ‘‘not amount to
a genuine dispute,”” as they provide no support for the claim that the Licensee
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will not complete the eventual decommissioning in a timely manner. Id. at 48,
50. With respect to Petitioner’s final basis, the Staff argues that the Licensee
has acknowledged its regulatory obligations, despite Petitioner’s assertions to the
contrary, and there has been no identification of ‘‘actual failures by the Army to
comply with NRC regulations.”’ Id. at 52.

The Staff similarly maintains that Contention D-2 is flawed. First, the con-
tention is said to be beyond the scope of the proceeding given that 10 C.F.R.
§40.42(g)(2) ‘‘does not require the licensee to provide new cost estimates either
for site characterization activities or for eventual decommissioning.”” Id. at 56.
Although 10 C.F.R. § 40.36 requires licensees ‘‘to update periodically their cost
estimate and assurances,’’ id. at 54, the Staff considers this to be an independent
obligation separate from those imposed upon licensees under section 40.42(g)(2).
Thus, such financial assurances are immaterial to the Staff’s section 40.42(g)(2)
evaluation. /Id. at 54, 56. Finally, the Staff insists that neither basis raises a
genuine dispute with the Licensee about a material issue of law or fact. ““STV
has identified no specific grounds to doubt the Army’s intent or ability to perform
the activities in its proposed alternative schedule.”’ Id. at 57.

D. Petitioner’s Reply

On January 3, 2006," Petitioner filed an 84-page reply to the filings of the
Licensee and the Staff.?’ The first twenty pages respond to the Licensee’s and the
Staff’s arguments that the ERMP, HASP, and timeliness and financial assurance
contentions are outside the scope of the proceeding. In the ensuing sixty-four
pages, Petitioner addresses, basis-by-basis, the assertions of the Licensee and the
Staff.

Petitioner would have it that all of its contentions are within the scope of this
proceeding. According to Petitioner, the relevant scope is that of the original,
now reinstated 2000 proceeding, LBP-00-9, 51 NRC 159 — which, we are told,
included ‘‘the entire decommissioning process for the JPG DU site.”” Petitioner’s
Reply at 4. Petitioner notes that, in affirming the reinstatement, the Commission
“‘expressly characterized the reinstated proceeding as ‘the Army’s new decom-
missioning proceeding,” >’ which ‘‘ ‘raises substantially the same issues as the
license termination proceeding [the Presiding Officer] dismissed without preju-
dice in 2003.”* Ibid. (quoting CLI-05-23, 62 NRC at 548). Petitioner further
insists that, even if the scope of the current hearing request were not deemed

190n December 23, 2005, the Board granted via Internet electronic-mail transmission, Petitioner’s
unopposed motion for extension of time to reply. See Unopposed Motion for Extension of Time by
Save the Valley, Inc. To File Replies in Support of Request for Hearing (Dec. 22, 2005).

20Reply in Support of Petition To Intervene and Request for Hearing of Save the Valley, Inc. (Jan. 3,
2006) [hereinafter Petitioner’s Reply].
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to be the same as that of the 2000 proceeding, the Licensee’s ‘‘ERMP, FSP,
and decommissioning timetable, budget, and financial assurance [would still be]
within the scope’” pursuant to the Commission’s Timely Decommissioning Rule?!
and the Staff’s own Standard Review Plan.?? Petitioner’s Reply at 5.

With respect to the ERMP, Petitioner maintains that ‘‘the Army’s 2003
ERMP proposal is both logically and practically intertwined with its JPG Site
Characterization Project.”” Id. at 10. Should the Board conclude that the
Licensee’s 2003 ERMP had been withdrawn (as argued by the Staff), Petitioner
would wish now to be accepted a restated Contention A-1. As set forth in the
reply, it would assert that the Licensee’s alternate schedule request is inadequate
for failing to ‘‘propose a timely revision to its [ERMP] . . . as required by 10 C.F.R.
§ 10.42(g)(2) [sic] during the lengthy period required to implement the alternate
schedule request.”” Id. at 10-11. Additionally in that eventuality, Petitioner would
wish to reserve ‘‘any right it may subsequently have to request a hearing on any
replacement ERMP’’ submitted by the Licensee. Id. at 10.

With respect to the Licensee’s HASP, Petitioner contends that it ‘‘is not and
cannot be outside the scope of this proceeding given its critical implications for the
actual conduct of the FSP and the ultimate adequacy of JPG site characterization.”’
Id. at 14. Petitioner notes that the HASP was forwarded to the Staff with the
Licensee’s May 25, 2005, letter requesting the alternate schedule, and that ‘‘the
[Licensee] itself (correctly) considers the HASP to be an integral part of the JPG
Site Characterization Project.”” Id. at 13.

Finally, Petitioner argues that, given the protracted delay in decommissioning
the JPG site, ‘‘this is clearly the appropriate time to require the [Licensee] to
provide an updated timetable, projected budget, and financial assurance for the
recently reinstated decommissioning process at the JPG DU site in its entirety.”’
Id. at 16. As Petitioner sees it, the Staff’s Standard Review Plan contemplated
that a timetable, cost estimate, and financial assurance would be required. Id. at
17. Alternatively, Petitioner requests that, should the Board determine that issues
relating to timeliness and financial assurance are limited to the Licensee’s JPG
DU Site Characterization Project, it be given leave to restate Contentions D-1 and
D-2.2

2158 Fed. Reg. 4099-4101 (Jan. 13, 1993).

22Djvision of Waste Management, Standard Review Plan, Licensee Requests To Extend the Time
Period Established for Initiation of Decommissioning Activities (Apr. 11, 2000), ADAMS Accession
No. ML003691766.

23 Petitioner’s Reply at 17-19. Petitioner’s restated Contention D-1 asserts that the Licensee’s
proposed alternate schedule ‘‘fails to meet the requirements of 10 C.F.R. § 40.42(g)(2) for a timely
characterization of the JPG DU site.”” Id. at 17. Restated Contention D-2 asserts that ‘‘[t]he financial
assurance provided . . . is insufficient to meet the requirements of 10 C.F.R. §§40.36 and 40.42(g)(2)
for a complete, definite and quantified financial commitment for the characterization of the JPG DU
site.”” Id. at 18.
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III. ANALYSIS

A. Admissibility of Petitioner’s Contentions

As previously noted, in order for the Board to grant a request for a hearing,
a petitioner must ‘‘propose| ] at least one admissible contention that meets the
requirements of [10 C.F.R. § 2.309(f)(1)].”” 10 C.F.R. § 2.309(a). We now turn to
whether there is such a contention here.

Contention B-1 states: ‘“As filed, the FSP is not properly designed to obtain all
of the verifiable data required for reliable dose modeling and accurate assessment
of the effects on exposure pathways of meteorological, geological, hydrological,
animal, and human features specific to the JPG site and its surrounding area.”’
STV Petition at 17. Basis (a) for the contention asserts:

The EI geophysical study which will follow the fracture analysis study, as described
in section 6.1 of the FSP, is supposed to find all significant karst features and
location of the water table. From these studies, 10 to 20 pairs of monitoring wells
are proposed to attempt to tie into ‘‘conduits’’ of ground water flow. This study
may help to site monitoring wells, but stream gauging studies should be an early
and integral part of the search for likely conduits. The stream reaches of strong
gain would be a very strong direct indicator of the discharge points of ground water
“‘conduits.”” EI is an indirect technique and can miss conduits or identify features
that are not conduits. The FSP alludes to doing stream gauging in its discussion of
well location criteria, but the time table shown indicates stream studies will follow
the ground water studies by a year.

Ibid. Upon analysis, it is clear to us, as it apparently was to the Staff, that, given
this assigned basis, Contention B-1 satisfies all six of the requirements set forth
at 10 C.F.R. § 2.309(f)(1).

First, the contention provides ‘‘a specific statement of the issue of law or fact
to be raised or controverted,”” namely, calling into question the adequacy of the
Licensee’s FSP. 10 C.F.R. § 2.309(f)(1)(i). Second, basis (a)’s assertion regarding
the inadequacy of the EI technique for detecting water conduits underlying the
JPG site constitutes a ‘‘brief explanation of the basis for the contention.”” 10
C.F.R. §2.309(f)(1)(ii).

The third requirement is that the ‘‘issue raised in the contention is within the
scope of the proceeding.”” 10 C.F.R. § 2.309(f)(1)(iii). As previously discussed,
a request for an alternate schedule for submittal of a decommissioning plan is
governed by 10 C.F.R. §40.42(g)(2). That section sets forth three criteria for
assessing whether such a request may be granted. Section 40.42(g)(2) states:

[t]he Commission may approve an alternate schedule for the submittal of a decom-
missioning plan . . . if the Commission determines that the alternative schedule is
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[(1)] necessary to the effective conduct of decommissioning operations and [(2)]
presents no undue risk from radiation to the public health and safety and [(3)] is
otherwise in the public interest.

Contention B-1 and its supporting basis (a) satisfy each of these three criteria.

Whether the FSP is ‘‘properly designed’’ to assess accurately ‘‘the effects on
exposure pathways . . . specific to the JPG site and its surrounding area,”” STV
Petition at 17, is relevant to the effectiveness of the Licensee’s decommissioning
operations. If the methods proposed in the FSP do not actually provide for the
accurate identification of all potential water conduits, including any significant
karst features, the Licensee will be unable to effectively conduct decommissioning
operations. In that regard, if, during the 5-year period proposed in the current
request, the Licensee fails to identify all potential water conduits, there will be
an ‘“‘undue risk’’ of radiation exposure to the public. Any unidentified water
conduits could provide a pathway for radiation release to the area surrounding
the JPG site. Clearly, preventing such an occurrence is ‘‘otherwise in the public
interest.”” Thus, Contention B-1 and its supporting basis (a) are within the scope
of this proceeding.

The fourth requirement, 10 C.F.R. § 2.309(f)(1)(iv), provides that the ‘‘issue
raised in the contention is material to the findings the NRC must make.”” In
connection with its determination as to whether the Licensee should be granted an
alternate schedule (to allow five additional years to submit its decommissioning
plan), the Staff presumably will have to consider whether the Licensee’s FSP
enables the latter to locate accurately all available pathways for radiation exposure.
The adequacy of the FSP during this 5-year proposed period goes to the heart of
what is necessary for the effective conduct of decommissioning operations, and
whether there is a potential undue risk to the public from radiation exposure.

Section 2.309(f)(1)(v), the fifth admissibility requirement, mandates that the
contention provide a ‘‘concise statement of the alleged facts or expert opinions
which support [its] position on the issue and on which [it] intends to rely at
hearing.”” Petitioner states in basis (a) that stream gauging ‘‘would be a very
strong direct indicator of the discharge points of ground water ‘conduits’’’
whereas ‘‘El is an indirect technique and can miss conduits or identify features
that are not conduits.”” STV Petition at 17. These matters are, as Petitioner notes
in Part IV.B.2 of its petition, ‘‘technical in character,”” and Petitioner also notes
that *‘STV will support them at the requested hearing with the expert testimony
of [specified individuals] . . . . In preparing their expert analyses of the FSP [these
experts] have been and will be guided . . . by [NRC guidance documents].”” Id.
at 21. Taken together, these statements inform the Board that Petitioner has been
advised by the named experts in preparation of this contention and that these
experts will be relied upon at the hearing. We therefore find this contention to
be a sufficiently concise statement of expert opinion (together with the expected
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testimony of the listed experts) upon which Petitioner intends to rely at a hearing
in support of its contention that the FSP is ‘‘not properly designed’’ to satisfy the
admissibility criteria set out in 10 C.F.R. § 2.309(f)(1)(v).

The final requirement, found in section 2.309(f)(1)(vi), is that Petitioner show
‘‘a genuine dispute exists with the . . . licensee on a material issue of law or fact.”’
The Licensee proposes EI testing for identifying water conduits with ‘‘stream
studies [to] follow the ground water studies by a year.”” STV Petition at 17.
Petitioner disputes the effectiveness of this technique, and maintains that ‘stream
gauging studies should be an early and integral part of the search for likely
conduits.”” Ibid. As discussed above with respect to subsection (iv), the adequacy
of the Licensee’s FSP for locating all possible water conduits is a material issue
of fact in this proceeding. Additionally, Petitioner satisfies the subpart (vi)
requirement to ‘‘include references to specific portions of the application,”” with
its citation to section 6.1 of the FSP.

Accordingly, Contention B-1 and its supporting basis (a) are admissible, and
therefore, Petitioner’s hearing request is granted.

B. Deferral of Hearing

As we have seen, Petitioner’s hearing request advances several contentions,
each supported by numerous bases. Having found acceptable one of the con-
tentions along with a supporting basis, it is not necessary to consider anything
else for the purpose of passing upon the viability of that request. Nonetheless, if
this matter were destined for immediate hearing, there would be every reason to
pass at this juncture upon whether the other claims that Petitioner presents in its
contentions and assigned bases likewise pass muster.

As also previously noted, additionally before us, however, is Petitioner’s
unopposed motion to defer a hearing in this matter to abide the event of the
completion of the Staff’s technical review (which the Staff has told us will be
accompanied by a Safety Evaluation Report, an Environmental Assessment, and,
if justified by the findings and conclusions in those documents, the issuance of
the requested license amendment).?* The fact that all three parties have agreed
to a deferral of the hearing can be taken as reflecting an implicit unanimous
recognition that the fruits of the technical review might have a significant impact
upon what issues might require exploration at a hearing.

We concur in that view. It seems to us quite possible, if not probable, that,
upon its examination of the documents issued by the Staff at the end of the
technical review, the Petitioner will find reason to alter in at least some respects
the tack that it has taken in the challenge to the alternate schedule proposal that

24 §ee NRC Staff Response to Board Order of January 9, 2006 (Jan. 17, 2006).
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is contained in the hearing request. For one thing, Petitioner might well find that
some of the concerns that are set forth in the request have been fully resolved. At
the same time, it might determine, on the basis of the disclosures in the technical
review documents, that there is cause to seek leave to amend one or more existing
contentions or to add new ones. Any such endeavor would, of course, have to
comply with the provisions of the Rules of Practice governing the submission of
late contentions.?

In the circumstances, we are granting the motion to defer and, in the interest of
the economical use of our resources, are also postponing the examination of the
balance of Petitioner’s claims to determine whether they are in conformity with
the requirements of the Rules of Practice. Once the technical review has been
completed and the documents associated with it are made publicly available, we
will enter an order providing Petitioner with a reasonable opportunity to review
those documents and to decide whether it wishes to make changes in what it
now has presented to this Board. Following the receipt of the Licensee and Staff
responses to any alteration that the Petitioner might seek, the Board will decide the
appropriate scope of the proceeding, perhaps after first conducting a prehearing
conference with the parties.

We need add on this score only that, given the extended history of the
proceeding and the nature of the license amendment now sought, it can scarcely
be thought that the deferral of a hearing to await the completion of the technical
review might of itself adversely impact the public interest. Apart from the fact
that the activity on the JPG site ceased 12 years ago without decommissioning
having as yet been accomplished, if the alternate schedule proposal is ultimately
accepted, it most likely will be at least another 5 years before that objective might
be realized. Although we have currently no information as to when completion
of the technical review might be forthcoming, it is readily apparent that this
proceeding cannot possibly be deemed to be on a critical path.

For the foregoing reasons, Petitioner’s November 23, 2005, petition to inter-
vene and request for a hearing is granted. Also granted is its contemporaneous
and unopposed motion to defer a hearing in the matter to await the completion
of the NRC Staff’s technical review of the Licensee’s alternate schedule proposal
that is the subject of the hearing request. Once the Staff has released the docu-
ments reflecting the results of that review, the Board will enter a further order

25 Needless to say, however, our deferral of consideration of existing contentions would not raise
timeliness issues were those contentions to remain unaltered.
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establishing the period within which Petitioner might seek to amend the hearing
request.?®
It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD¥

Alan S. Rosenthal, Chairman
ADMINISTRATIVE JUDGE

Dr. Paul B. Abramson
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Rockville, Maryland
February 2, 2006

26 The obligation of the NRC Staff to submit a hearing file (see 10 C.F.R. §2.1203) is likewise
deferred pending further order of this Board.

27 Copies of this Memorandum and Order were sent this date by Internet electronic mail transmission
to the counsel for the parties.
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RULES OF PRACTICE: STATE STANDING TO INTERVENE

Commission regulations implementing the statutory standing requirement (42
U.S.C. §2239(a)(1)(A)) establish that a State has standing when a proceed-
ing involves a ‘‘facility located within [the State’s] boundaries’” (10 C.F.R.
§2.309(d)(2)(i)). Thus, when a State advises a Licensing Board that a proceeding
involves a facility within its borders, the Board ‘‘shall not require a further
demonstration of standing’’ (id. § 2.309(d)(2)(ii)).

RULES OF PRACTICE: REPRESENTATIONAL STANDING TO
INTERVENE

For an organization to establish representational standing, it must: (1) show
that at least one of its members may be affected by the licensing action and,
accordingly, would have standing to sue in his or her own right; (2) identify that
member by name and address; and (3) show that the organization is authorized

188



to request a hearing on behalf of that member. See GPU Nuclear, Inc. (Oyster
Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202 (2000).

RULES OF PRACTICE: STANDING TO INTERVENE AND
PROXIMITY RULE

Ordinarily, for an individual to establish standing, he must show injury in
fact that can fairly be traced to the challenged action and that is likely to be
redressed by a favorable decision (Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 323 (1999)). However,
an individual satisfies these requirements by showing that his residence is within
the geographical area that might be affected by an accidental release of fission
products. The ‘‘rule of thumb’’ in reactor licensing proceedings is that persons
who reside within a 50-mile radius of a reactor plant are presumed to have
standing (Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site),
CLI-94-12, 40 NRC 64, 75 n.22 (1994)).

RULES OF PRACTICE: STANDING TO INTERVENE AND
PROXIMITY RULE FOR REACTOR LICENSE RENEWAL

The radioactive ‘‘source’’ posing the danger in a reactor license renewal case
is the identical ‘‘source’’ giving rise to the 50-mile proximity presumption rule for
reactor construction permit and operating license proceedings. The Commission
has endorsed a 50-mile rule in the latter context (Sequoyah Fuels Corp., CLI-94-
12, 40 NRC at 75 n.22), and we find that the same 50-mile presumption should
apply in reactor license renewal cases.

LICENSE RENEWAL PROCEEDINGS: SCOPE (NRC SAFETY
REVIEW)

The scope of a license renewal proceeding is cabined by 10 C.F.R. Part 54. 60
Fed. Reg. 22,461 (May 8, 1995). In particular, issues relating to a plant’s ‘‘current
licensing basis’’ (10 C.F.R. § 54.3(a)) are ordinarily beyond the scope of a license
renewal review, because ‘‘those issues already [are] monitored, reviewed, and
commonly resolved as needed by ongoing regulatory oversight’’ (Florida Power
& Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), CLI-01-17,
54 NRC 3, 8 (2001)).
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RULES OF PRACTICE: WAIVER

A petitioner that fails to submit a reply brief is foreclosed from challenging the
assertions advanced by the licensee and the NRC Staff in their answers, unless
it put such assertions in issue in its petition. See Blackwell v. Cole Taylor Bank,
152 F.3d 666, 673 (7th Cir. 1998) (‘‘silence about facts . . . constitute[s] a waiver
of the specific factual contentions made by the opposing party in a brief filed
earlier’’); Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-123, 6
AEC 331, 334-35 (1973) (Licensing Board is authorized to accept assertions of
the applicant and Staff that have not been controverted by a party).

LICENSE RENEWAL PROCEEDINGS: SCOPE (NRC SAFETY
REVIEW)

The scope of the NRC’s public health and safety review in the context of
a license renewal proceeding ordinarily is limited to ‘ ‘a review of the plant
structures and components that will require an aging management review for the
period of extended operation and the plant’s systems, structures, and components
that are subject to an evaluation of time-limited aging analyses’’’ (Duke Energy
Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units
1 and 2), CLI-02-26, 56 NRC 358, 363-64 (2002) (quoting Duke Energy Corp.
(McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and
2), CLI-01-20, 54 NRC 211, 212 (2001))).

LICENSE RENEWAL PROCEEDINGS: SCOPE (NEPA REVIEW)

The scope of the NRC’s environmental review in the context of a license
renewal proceeding is limited by 10 C.F.R. Part 51. The Commission has
determined that a number of environmental issues that might otherwise be relevant
to license renewal shall be resolved generically for all plants, and such issues —
which are classified in 10 C.F.R. Part 51, Subpart A, Appendix B as ‘‘Category
17’ issues — are normally ‘‘beyond the scope of a license renewal hearing’’
(Turkey Point, CLI-01-17, 54 NRC at 15).

LICENSE RENEWAL PROCEEDINGS: SCOPE (NEPA REVIEW)

Issues in Appendix B, designated as ‘‘Category 2’ issues — issues for which
(1) the applicant must make a plant-specific analysis of environmental impacts
in its Environmental Report and (2) the NRC Staff must prepare a supplemental
Environmental Impact Statement — ordinarily are deemed to be within the scope
of license renewal proceedings. See Turkey Point, CLI-01-17, 54 NRC at 11-13.
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RULES OF PRACTICE: CONTENTIONS THAT ARE THE SUBJECT
OF ONGOING RULEMAKING

Agencies generally are free to exercise their discretion in determining whether
to formulate policy through rulemaking or adjudication (Heckler v. Campbell,
461 U.S. 458, 467 (1983)). Where the Commission has initiated rulemaking
proceedings that apply to the facility in question and that directly implicate
a proposed contention, a board ordinarily should refrain from admitting that
contention. See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3),
CLI-99-11, 49 NRC 328, 345 (1999) (licensing boards ‘‘ ‘should not accept in
individual license proceedings contentions which are (or are about to become)
the subject of general rulemaking by the Commission’’’) (quoting Potomac
Electric Power Co. (Douglas Point Nuclear Generating Station, Units 1 and 2),
ALAB-218, 8 AEC 79, 85 (1974)).

RULES OF PRACTICE: PRESUMPTION THAT LICENSEE WILL
COMPLY WITH ITS COMMITMENTS TO THE NRC STAFF

Absent evidence to the contrary, a licensing board will not assume licensee will
act in derogation of its formal commitments to the NRC Staff. See Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-03-2,
57 NRC 19, 29 (2003) (Commission has ‘‘long declined to assume that licensees
will refuse to meet their obligations’”).

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY
AND BASIS)

A contention will be ruled inadmissible where the petitioner has offered ‘‘only
‘bare assertions and speculation’ ’’ (Fansteel, Inc. (Muskogee, Oklahoma Site),
CLI-03-13, 58 NRC 195, 203 (2003)).

RULES OF PRACTICE: PRESUMPTION THAT LICENSEE WILL
COMPLY WITH REGULATIONS

%3

Absent evidence to the contrary, the Commission will not ‘‘assume that
licensees will contravene our regulations’ (GPU Nuclear, Inc. (Oyster Creek
Nuclear Generating Station), CLI-00-6, 51 NRC 193, 207 (2000)).
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RULES OF PRACTICE: PETITIONER’S OBLIGATION TO RAISE
AND DEVELOP ARGUMENT IN PETITION

A petitioner that fails to develop an argument in its petition is foreclosed from
doing so in the first instance in its reply brief. See Louisiana Energy Services,
L.P. (National Enrichment Facility), CLI-04-25, 60 NRC 223, 225 (2004).

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY
AND BASIS)

Section 2.309(f)(1)(v) of 10 C.F.R. — which requires a ‘‘concise statement
of the alleged facts or expert opinions’’ that support its position — does not
require the submission of an expert opinion, nor does it require that an expert
opinion be submitted in the form of admissible evidence (Statement of Policy on
Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 22 n.1 (1998)).
The contention admissibility rules are not designed to erect an onerous evidentiary
hurdle, but rather ‘‘help[ ] to ensure that full adjudicatory hearings are triggered
only by those able to proffer at least some minimal factual and legal foundation
in support of their contentions’’ (Oconee, CLI-99-11, 49 NRC at 334).

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY
AND BASIS)

The Commission has stated that at the contention filing stage, ‘‘the factual
support necessary to show that a genuine dispute exists need not be in formal
evidentiary form, nor be as strong as that necessary to withstand a summary
disposition motion’’ (Gulf States Utilities Co. (River Bend Station, Unit 1),
CLI-94-10, 40 NRC 43, 51 (1994)). Rather, the petitioner need simply make ‘‘a
minimal showing that the material facts are in dispute, thereby demonstrating that
an inquiry in depth is appropriate’’ (ibid.).

RULES OF PRACTICE: OBLIGATION TO DEVELOP
ARGUMENTS

Every participant in the adjudicative process has an obligation to fully develop
its arguments. ‘‘Our adversarial system relies on the advocates to inform the dis-
cussion and raise [and develop] the issues’’ (Independent Towers of Washington
v. Washington, 350 F.3d 925, 929 (9th Cir. 2003)).

192



LICENSE RENEWAL PROCEEDINGS: SCOPE (NRC SAFETY
REVIEW)

Where a petitioner’s contention does not challenge the licensee’s current,
ongoing operations or programs conducted under an existing license, but rather
focuses on the licensee’s aging management programs for the period of extended
operation, asserting that such monitoring activities may not be sufficient to identify
and control the effects of aging that will occur during the 20-year renewal period,
such contention falls squarely within the scope of a license renewal proceeding.

RULES OF PRACTICE: BOARD’S FUNCTION IN EXAMINING
THE ADMISSIBILITY OF CONTENTIONS

At the contention admissibility stage of a proceeding, a Licensing Board
will not adjudicate merits-related issues. See Mississippi Power and Light Co.
(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-130, 6 AEC 423, 426 (1973)
(““in passing upon the question as to whether an intervention petition should
be granted, it is not the function of a licensing board to reach the merits of
any contention contained therein’’). The sole question presented is whether the
petitioner has submitted the requisite ‘‘minimal factual and legal foundation’’
(Oconee, CLI-99-11, 49 NRC at 334) to support its contention.

MEMORANDUM AND ORDER
(Denying New Jersey’s Request for Hearing and Petition To
Intervene, and Granting NIRS’s Request for Hearing and
Petition To Intervene)

Pending before the Board are two requests for hearing and petitions to intervene
filed in response to a September 15, 2005 Notice of Opportunity for Hearing
(70 Fed. Reg. 54,585 (Sept. 15, 2005)) concerning an application by AmerGen
Energy Company, LLC (‘“AmerGen’’) to renew its operating license for the
Oyster Creek Nuclear Generating Station (‘‘Oyster Creek’”) for 20 years beyond
the current expiration date of April 9, 2009. One petition was filed by the New
Jersey Department of Environmental Protection [hereinafter referred to as New
Jersey], and the other petition was filed by the Nuclear Information and Resource
Service (NIRS), Jersey Shore Nuclear Watch, Inc., Grandmothers, Mothers and
More for Energy Safety, New Jersey Public Interest Research Group, New Jersey
Sierra Club, and New Jersey Environmental Federation [hereinafter referred to
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collectively as NIRS].! AmerGen and the NRC Staff filed answers opposing the
petitions.? NIRS filed a reply brief, but New Jersey did not.?

Entities who — like New Jersey and NIRS — seek leave to intervene as a
party in an adjudicatory proceeding must (1) establish standing, and (2) proffer
at least one admissible contention. See 10 C.F.R. §2.309(a). For the reasons
discussed below, we deny New Jersey’s Request for Hearing and Petition To
Intervene, because although New Jersey has established standing, we conclude
that it has failed to proffer an admissible contention. However, we grant NIRS’s
Request for Hearing and Petition To Intervene, because we conclude that NIRS
has established standing and has proffered an admissible contention.

I. STANDING ANALYSIS

A. New Jersey Has Demonstrated Standing

The standing requirements for NRC adjudicatory proceedings derive from the
Atomic Energy Act (AEA), which requires the NRC to provide a hearing ‘‘upon
the request of any person whose interest may be affected by the proceeding’’ (42
U.S.C. §2239(a)(1)(A) (2000)). Commission regulations implementing this statu-
tory requirement establish that a State has standing when a proceeding involves
a ‘‘facility located within [the State’s] boundaries’” (10 C.F.R. § 2.309(d)(2)(i)).
Thus, when a State advises a Licensing Board that a proceeding involves a facility
within its borders, the Licensing Board designated to rule on the petition for
leave to intervene ‘‘shall not require a further demonstration of standing’’ (id.
§ 2.309(d)(2)(i1)).

! See [New Jersey Department of Environmental Protection] Request for Hearing and Petition for
Leave To Intervene (Nov. 14, 2005) [hereinafter New Jersey Petition]; [NIRS] Request for Hearing
and Petition To Intervene (Nov. 14, 2005) [hereinafter NIRS Petition].

2 See AmerGen’s Answer Opposing [New Jersey’s] Request for Hearing and Petition To Intervene
(Dec. 12,2005) [hereinafter AmerGen Answer to New Jersey Petition]; AmerGen’s Answer Opposing
NIRS et al. Request for Hearing and Petition To Intervene (Dec. 12, 2005) [hereinafter AmerGen
Answer to NIRS Petition]; NRC Staff Answer to [New Jersey] Request for Hearing and Petition To
Intervene (Dec. 12, 2005) [hereinafter NRC Staff Answer to New Jersey Petition]; NRC Staff Answer
to [NIRS] Request for Hearing and Petition To Intervene (Dec. 14, 2005) [hereinafter NRC Staff
Answer to NIRS Petition].

3 See Combined Reply of [NIRS] (Dec. 19, 2005) [hereinafter NIRS Reply]. The participants in this
proceeding also filed supplemental briefs pursuant to unpublished orders issued by this Board. On
January 17, 2006, NIRS, New Jersey, AmerGen, and the NRC Staff each filed a supplemental brief
[hereinafter cited, respectively, as NIRS Supp. Brief, New Jersey First Supp. Brief, AmerGen First
Supp. Brief, and NRC Staff First Supp. Brief]. On January 30, 2006, New Jersey, AmerGen, and
the NRC Staff each filed a second supplemental brief [hereinafter cited, respectively, as New Jersey
Second Supp. Brief, AmerGen Second Supp. Brief, and NRC Staff Second Supp. Brief].

194



In the instant case, New Jersey avers that ‘‘[t]he Oyster Creek nuclear generat-
ing station is located in Lacey Township, New Jersey’’ (New Jersey Petition at 1).
As the NRC Staff and AmerGen both concede (NRC Staff Answer to New Jersey
Petition at 2-3; AmerGen Answer to New Jersey Petition at 3), the regulations
require no further showing of standing from New Jersey.*

B. NIRS Has Demonstrated Representational Standing

An organization that wishes to establish standing may do so in one of two ways.
First, it may demonstrate organizational standing — that is, it may show that its
own interests as an organization will by harmed by the proceeding. Alternatively,
it may demonstrate representational standing — that is, it may show that the
interests of at least one of its members will be harmed by the proceeding. See
Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC
185, 195 (1998). NIRS asserts that it satisfies the requirements for representational
standing (NIRS Petition at 1-3; NIRS Reply at 2-4). We agree.’

For an organization to establish representational standing, the organization
must: (1) show that at least one of its members may be affected by the licensing
action and, accordingly, would have standing to sue in his or her own right; (2)
identify that member by name and address; and (3) show that the organization is
authorized to request a hearing on behalf of that member. See GPU Nuclear, Inc.
(Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202 (2000).
As shown below, each of the six organizations (which we refer to collectively as
NIRS) satisfies these three requirements.

First, each organization shows that at least one member would have individual
standing to sue in his or her own right. Ordinarily, for an individual to establish
standing, he or she must show injury in fact that can fairly be traced to the
challenged action and that is likely to be redressed by a favorable decision
(Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-
99-10, 49 NRC 318, 323 (1999)). However, it has long been established that
an individual satisfies these requirements by showing that his or her residence
is within the geographical area that might be affected by an accidental release
of fission products. This ‘‘proximity approach’ to standing presumes that the
elements of standing are satisfied if an individual lives within the zone of possible
harm from the source of radioactivity. See Virginia Electric and Power Co.
(North Anna Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56 (1979)

#No one disputes that the New Jersey Department of Environmental Protection, which submitted the
Petition, is a New Jersey agency that stands in the shoes of the State for purposes of this proceeding.
See New Jersey Petition at 1.

5The NRC Staff agrees that NIRS has representational standing (NRC Staff Answer to NIRS
Petition at 7-8). AmerGen disputes NIRS’s standing (AmerGen Answer to NIRS Petition at 8-12).
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(“‘close proximity [to a facility] has always been deemed to be enough, standing
alone, to establish the requisite interest’’ to confer standing); accord, e.g., Armed
Forces Radiobiology Research Institute (Cobalt-60 Storage Facility), ALAB-682,
16 NRC 150, 153-54 (1982); Gulf States Utilities Co. (River Bend Station, Units
1 and 2), ALAB-183, 7 AEC 222, 224 & n.5 (1974).

The NRC Staff correctly states (NRC Staff Answer to NIRS Petition at 8)
that the Commission’s ‘‘ ‘rule of thumb’ in reactor licensing proceedings is that
persons who reside . . . within a 50-mile radius . . . of [a reactor plant] are
presumed to have standing.”” See Sequoyah Fuels Corp. and General Atomics
(Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 75n.22 (1994). In the instant case,
each organization has provided a declaration from at least one member averring
that he or she resides within 50 miles of Oyster Creek. See NIRS Petition,
Declarations. Accordingly, consistent with the Commission’s 50-mile proximity
rule for reactor plants, each organization has satisfied the first representational
standing requirement by showing that at least one member has individual standing.

The six petitioning organizations also satisfy the second representational stand-
ing requirement, because each of the above-mentioned declarations identifies the
relevant member’s name, organizational affiliation, and address. See NIRS
Petition, Declarations.

Finally, the petitioning organizations satisfy the third representational standing
requirement, because in each of the above-mentioned declarations, the member
authorizes the organization to request a hearing on her or his behalf. Specifically,
each declaration states (NIRS Petition, Declarations):

I believe that the application for a license extension of the Oyster Creek nuclear
generating station is sufficiently inadequate as written and my interests will not be
adequately represented without this action to intervene and without the opportunity
of [NIRS] to participate as a full party in this proceeding on my behalf.

Thus, pursuant to settled Commission doctrine, each of the six petitioning orga-
nizations appears to have demonstrated representational standing.

AmerGen nevertheless asserts that the Petitioners have not established rep-
resentational standing, because ‘‘there is no recognized proximity presumption
applicable to license renewal cases,”” and NIRS has ‘‘offered [no] basis for [its]
apparent assumption that the appropriate radius for such a presumption in this
proceeding is 50 miles’” (AmerGen Answer to NIRS Petition at 10). We disagree.

First, contrary to AmerGen’s suggestion, the proximity presumption rule has
been applied previously by licensing boards in license renewal cases. See Florida
Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
LBP-01-6, 53 NRC 138, 148-50, aff’d on other grounds, CLI-01-17, 54 NRC 3,
26 n.20 (2001); Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3),
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LBP-98-33, 48 NRC 381, 385 n.1 (1998), aff’d on other grounds, CLI-99-11, 49
NRC 328, 333 n.2 (1999).

Nor is there merit to AmerGen’s assertion that there is no basis for establishing
a 50-mile radius for the proximity presumption rule in a reactor license renewal
case. The Commission has stated that the ‘‘determination of how proximate a
petitioner must live . . . to a source of radioactivity depends on the danger posed
by the source at issue’’ (Sequoyah Fuels Corp., CLI-94-12, 40 NRC at 75 n.22).
The radioactive ‘‘source’” posing the danger in a reactor license renewal case is
the identical ‘‘source’’ giving rise to the 50-mile proximity presumption rule for
reactor construction permit and operating license proceedings. The Commission
has endorsed a 50-mile rule in the latter context (ibid.). We agree with NIRS and
the NRC Staff that the same 50-mile presumption should apply in reactor license
renewal cases. See Turkey Point, LBP-01-6, 53 NRC at 148-49 (in reactor license
renewal cases, ‘‘the distance from the significant source of radioactivity that is
presumed to affect the Petitioners logically must be the same 50-mile distance
that forms the current basis for the proximity presumption for reactor construction
permit and initial operating license proceedings’’); accord Oconee, LBP-98-33,
48 NRC at 385 n.1.

II. CONTENTION ANALYSIS

A. Legal Standards Governing the Admission of Contentions

To gain party status in an adjudicative proceeding, a petitioner must — in
addition to demonstrating standing — submit at least one contention that satisfies
the admissibility requirements of 10 C.F.R. §2.309(f). See 10 C.F.R. § 2.309(a).
For a contention to be admissible, the petitioner must satisfy the following six
regulatory requirements (10 C.F.R. § 2.309(f)(1)):

(i) Provide a specific statement of the issue of law or fact to be raised or
controverted;

(ii) Provide a brief explanation of the basis for the contention;

(iii) Demonstrate that the issue raised in the contention is within the scope of
the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to the findings
the NRC must make to support the action that is involved in the proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions which
support the . . . petitioner’s position on the issue and on which the petitioner intends
to rely at hearing, together with references to the specific sources and documents on
which the . . . petitioner intends to rely to support its position on the issue; and

(vi) Provide sufficient information to show that a genuine dispute exists with
the . . . licensee on a material issue of law or fact. This information must
include references to specific portions of the application (including the applicant’s
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environmental report and safety report) that the petitioner disputes and the supporting
reasons for each dispute, or, if the petitioner believes that the application fails to
contain information on a relevant matter as required by law, the identification of
each failure and the supporting reasons for the petitioner’s belief.

These contention requirements are ‘‘strict by design’’ (Dominion Nuclear Con-
necticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54
NRC 349, 358 (2001)). A contention that fails to comply with any of these
requirements will not be admitted for litigation (Private Fuel Storage, CLI-99-10,
49 NRC at 325; Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2221
(Jan. 14, 2004)).

Moreover, the scope of a license renewal proceeding is cabined by 10 C.F.R.
Part 54. See Turkey Point, CLI-01-17, 54 NRC at 6-13; Nuclear Power Plant
License Renewal, 60 Fed. Reg. 22,461 (May 8, 1995). In particular, issues relating
to a plant’s ‘‘current licensing basis’’ are ordinarily beyond the scope of a license
renewal review, because ‘‘those issues already [are] monitored, reviewed, and
commonly resolved as needed by ongoing regulatory oversight’” (Turkey Point,
CLI-01-17, 54 NRC at 8). The term ‘‘current licensing basis’’ is defined as (10
C.FR. §54.3(a)):

the set of NRC requirements applicable to a specific plant and a licensee’s written
commitments for ensuring compliance with and operation within applicable NRC
requirements and the plant-specific design basis (including all modifications and
additions to such commitments over the life of the license) that are docketed and in
effect. The [current licensing basis] includes the NRC regulations contained in 10
CFR parts 2, 19, 20, 21, 26, 30, 40, 50, 51, 54, 55, 70, 72, 73, 100 and appendices
thereto; orders; license conditions; exemptions; and technical specifications. It
also includes the plant-specific design-basis information defined in 10 CFR 50.2
as documented in the most recent final safety analysis report (FSAR) . . . and the
licensee’s commitments remaining in effect that were made in docketed licensing
correspondence such as licensee responses to NRC bulletins, generic letters, and
enforcement actions, as well as licensee commitments documented in NRC safety
evaluations or licensee event reports.

The scope of the NRC’s public health and safety review in the context of
a license renewal proceeding ordinarily is limited to ‘ ‘a review of the plant
structures and components that will require an aging management review for the
period of extended operation and the plant’s systems, structures, and components
that are subject to an evaluation of time-limited aging analyses’ >’ (Duke Energy
Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units
1 and 2), CLI-02-26, 56 NRC 358, 363-64 (2002) (quoting Duke Energy Corp.
(McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and
2), CLI-01-20, 54 NRC 211, 212 (2001)). See also Turkey Point, CLI-01-17, 54
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NRC at 10 (license renewal reviews focus ‘‘ ‘on plant systems, structures, and
components for which current [regulatory] activities and requirements may not be
sufficient to manage the effects of aging in the period of extended operation’ )
(emphasis omitted) (quoting 60 Fed. Reg. at 22,469).

The scope of the NRC’s environmental review in the context of a license
renewal proceeding is limited by 10 C.F.R. Part 51 and by the NRC’s NUREG-
1437, “‘Generic Environmental Impact Statement for License Renewal of Nuclear
Plants’> (May 1996) (hereinafter NUREG-1437). The Commission has deter-
mined that a number of environmental issues that might otherwise be relevant to
license renewal shall be resolved generically for all plants, and such issues
which are classified in 10 C.F.R. Part 51, Subpart A, Appendix B as ‘‘Category 1’
issues — are normally ‘‘beyond the scope of a license renewal hearing’” (Turkey
Point, CLI-01-17, 54 NRC at 15; see 10 C.F.R. § 51.53(c)(3)(i)). The remaining
issues in Appendix B, which are designated as ‘‘Category 2’’ issues, are issues
for which (1) the applicant must make a plant-specific analysis of environmental
impacts in its Environmental Report (10 C.F.R. § 51.53(c)(3)(ii)), and (2) the
NRC Staff must prepare a supplemental Environmental Impact Statement (id.
§ 51.95(c)). Contentions implicating Category 2 issues ordinarily are deemed to
be within the scope of license renewal proceedings. See Turkey Point, CLI-01-17,
54 NRC at 11-13.

B. New Jersey’s Contentions Are Not Admitted

1. New Jersey’s Contention Regarding Severe Accident Mitigation
Alternatives Is Not Admissible

Pursuant to the requirements in 10 C.F.R. Part 51 — which embodies the
Commission regulations implementing section 102(2) of the National Environ-
mental Policy Act (NEPA) — AmerGen’s License Renewal Application provided
an analysis of severe accident mitigation alternatives (SAMAs) for Oyster Creek
(10 C.F.R. §51.53(c)(3)(ii)(L)).% See AmerGen Answer to New Jersey Petition at
12 (explaining that Appendix F to AmerGen’s Environmental Report contains a
280-page, site-specific SAMA analysis that identifies accident-initiating events
and considers 138 mitigating alternatives).

% A SAMA review is a cost-benefit assessment that is conducted to ensure that ““plant changes — in
hardware, procedures, or training — that have a potential for significantly improving severe accident
safety performance are identified and assessed. If the cost of implementing a particular SAMA is
greater than its associated benefit, the SAMA would not be considered cost-beneficial’’ (Duke Energy
Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-17,
56 NRC 1, 5 (2002)).
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New Jersey contends that AmerGen’s SAMA analysis is deficient, because
(New Jersey Petition at 2-5): (1) it fails to consider the plant’s vulnerability to
aircraft attacks; (2) it fails to consider the plant’s spent fuel pool vulnerability; and
(3) it is incomplete because it is based on interim measures (rather than long-term
measures) that Oyster Creek has implemented to improve the site’s emergency
response capabilities.

For the reasons discussed below, we agree with AmerGen and the NRC Staff
that New Jersey’s SAMA-related contention is not admissible. See AmerGen
Answer to New Jersey Petition at 11-18; NRC Staff Answer to New Jersey
Petition at 6-14.7

a. Aircraft Attacks

New Jersey asserts that the SAMA analysis for Oyster Creek is deficient
because it improperly fails to consider an ‘‘aircraft attack’” scenario (New Jersey
Petition at 4). We reject this SAMA-related contention as outside the scope
of (10 C.F.R. §2.309(f)(1)(iii)), and not material to (id. §2.309(f)(1)(iv)), this
proceeding. See AmerGen Answer to New Jersey Petition at 12-14; NRC Staff
Answer to New Jersey Petition at 6-10.

The Commission repeatedly and unequivocally has ruled that the effects of
terrorist attacks need not be considered under NEPA. See, e.g., Dominion Nuclear
Connecticut, Inc. (Millstone Power Station, Unit 3), CLI-02-27, 56 NRC 367
(2002); Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel
Fabrication Facility), CLI-02-24, 56 NRC 335 (2002). As the Commission
explained in Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage
Installation), CLI-02-25, 56 NRC 340, 349 (2002) (quotation marks and footnotes
omitted):

Courts have excluded [from NEPA-mandated review] impacts with either a low
probability of occurrence, or where the link between the agency action and the
claimed impact is too attenuated to find the proposed federal action to be the
proximate cause. . . . Here, the possibility of a terrorist attack . . . is speculative and
simply too far removed from the natural or expected consequences of agency action
to require a study under NEPA.

"New Jersey failed to submit a reply brief. Accordingly, it is foreclosed from challenging the
assertions advanced by AmerGen and the NRC Staff in their answers, unless it put such assertions
in issue in its Petition or Supplemental Briefs. See Blackwell v. Cole Taylor Bank, 152 F.3d 666,
673 (7th Cir. 1998) (“‘silence about facts . . . constitute[s] a waiver of the specific factual contentions
made by the opposing party in a brief filed earlier’”); Consumers Power Co. (Midland Plant, Units 1
and 2), ALAB-123, 6 AEC 331, 334-35 (1973) (Licensing Board is authorized to accept assertions of
the applicant and Staff that have not been controverted by a party).
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Accord McGuire/Catawba, CLI-02-26, 56 NRC at 365 (‘‘NEPA imposes no
legal duty on the NRC to consider intentional malevolent acts, such as the
[September 11, 2001 terrorist attacks], on a case-by-case basis in conjunction
with commercial power reactor license renewal applications’”).

Accordingly, New Jersey’s contention that Oyster Creek’s SAMA analysis
must address the impacts of aircraft attacks is ‘beyond the scope of, not ‘material’
to, and inadmissible in, [this] license renewal proceeding’’ (McGuire/Catawba,
CLI-02-26, 56 NRC at 364).2

b. Spent Fuel Pool Vulnerability

New Jersey asserts that the SAMA analysis for Oyster Creek is deficient
because it fails to consider the vulnerability of the spent fuel pool (New Jersey
Petition at 4-5). For two reasons, we reject this contention as outside the scope
of this proceeding (10 C.F.R. § 2.309(f)(1)(iii)). See AmerGen Answer to New
Jersey Petition at 14-15; NRC Staff Answer to New Jersey Petition at 10-13.

First, to the extent that New Jersey challenges AmerGen’s SAMA analysis
for failing to consider the vulnerability of the spent fuel pool to attacks, the
contention is — for the reasons discussed supra Part II.B.1.a — ‘‘beyond the
scope of, not ‘material’ to, and inadmissible in, [this] license renewal proceeding’’
(McGuire/Catawba, CLI-02-26, 56 NRC at 364).

Second, to the extent that New Jersey challenges AmerGen’s SAMA analysis
for failing to ‘‘look at design basis accidents for spent fuel pools’’ (New Jersey
Petition at 4-5), the contention is likewise inadmissible. As discussed supra p.
199, a number of environmental issues — identified as Category 1 issues —
have been resolved generically for all plants, and SAMA-related contentions
based on such issues are beyond the scope of a license renewal hearing (10
C.F.R. §51.53(c)(3)(1)). The regulations designate ‘‘[o]n-site spent fuel’’ as a

8 We emphasize that the Commission scrupulously examines terrorist-related security issues outside
the NEPA context. See, e.g., Private Fuel Storage, CLI-02-25, 56 NRC at 343 (Commission stresses
its ‘‘determination, in the wake of the horrific September 11th terrorist attacks, to strengthen security
at [NRC-regulated] facilities. . . . [Our] review process is ongoing and cumulative. It already has
resulted in a number of security-related actions to address terrorism threats at both active and defunct
nuclear facilities.””). Nevertheless, for the reasons explained above in text, terrorist acts are outside
the required purview of NEPA, and security-related issues related to such acts ‘‘are simply not among
the aging-related questions at stake in a license renewal proceeding’’ (Dominion Nuclear Connecticut,
Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-04-36, 60 NRC 631, 638 (2004)).

In the Generic Environmental Impact Statement for License Renewal of Nuclear Plants, NUREG-
1437, the NRC Staff performed a discretionary analysis of terrorist acts in connection with license
renewal, and it concluded that the core damage and radiological release from such acts would
be no worse than the damage and release to be expected from internally initiated events. See
McGuire/Catawba, CLI-02-26, 56 NRC at 365 n.24; see also NUREG-1437, Vol. 1, at p. 5-18.
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Category 1 issue, stating that the ‘‘expected increase in the volume of spent
fuel from an additional 20 years of operation can be safely accommodated on
site with small environmental effects through dry or pool storage at all plants
if a permanent repository or monitored retrievable storage is not available’” (10
C.F.R. Part 51, Subpart A, App. B). Because onsite spent fuel is a Category 1
issue, New Jersey’s contention challenging AmerGen’s SAMA analysis for failing
to consider Oyster Creek’s spent fuel pool is beyond the scope of this proceeding
and, thus, not admissible. See Turkey Point, CLI-01-17, 54 NRC at 15, 20-24;
Oconee, CLI-99-11, 49 NRC at 343-44.°

New Jersey also makes the corollary request that State officials with *‘sufficient
clearance’’ be granted access to nonpublic security information related to Oyster
Creek’s ‘‘ability to withstand aircraft attacks, as well as the specific vulnerability
of the spent fuel pool’” (New Jersey Petition at 6). However, as we have
concluded (supra Parts I1.B.1.a & b), New Jersey’s SAMA-related contention is
not admissible whether it is based on aircraft attacks or the spent fuel pool. That
conclusion would not change if New Jersey were granted access to the requested
information. Thus, even assuming arguendo that New Jersey had complied with
the Commission’s procedural requirements for obtaining nonpublic information
(but see 70 Fed. Reg. at 54,586 n.1 (directing petitioners to contact applicant
for access to nonpublic information)), we conclude that — for purposes of
this proceeding — New Jersey has not demonstrated a need for the requested
information.

9New Jersey opines that spent fuel accidents should be considered in the SAMA analysis, because
such accidents ‘‘are part of the licensee’s and state emergency preparedness programs’” (New Jersey
Petition at 5). But, as the NRC Staff correctly responds, ‘‘emergency preparedness programs are
evaluated on a continuing basis and, therefore, are outside the scope of license renewal’” (NRC Staff
Answer to New Jersey Petition at 10). Moreover, New Jersey has recourse if it wishes to challenge, or
raise concerns about, Oyster Creek’s emergency preparedness program relating to spent fuel accidents.
Namely, it may petition for enforcement action (10 C.F.R. § 2.206), or it may petition for rulemaking
(id. §2.802).

The NRC Staff erroneously states (NRC Staff Answer to New Jersey Petition at 11) that New
Jersey’s contention regarding spent fuel pool vulnerability appears to raise an impermissible attack on
the Commission’s Waste Confidence Rule, in which the Commission found that, if necessary, ‘‘spent
fuel generated in any reactor can be stored [onsite] safely and without significant environmental
impacts for at least 30 years beyond the licensed life for operation’” (10 C.F.R. § 51.23(a)). As the
Staff should know, this argument is precluded by the decision in Turkey Point, where the Staff made
an identical argument, and the Commission squarely rejected it (CLI-01-17, 54 NRC at 23 n.14). Cf.
10 C.F.R. §2.323(d) (‘‘[a]ll parties are obligated, in their filings . . ., to ensure that their arguments
... are supported by . . . legal authority’).
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c. Long-Term Compensatory Measures

In 10 C.F.R. § 73.1(a)(1)(i), the design basis threat (DBT) for which a facility
must have appropriate security measures includes a ‘‘violent external assault,
attack by stealth, or deceptive actions, of several persons’’ who are well-trained,
possess explosives and sophisticated weapons, and utilize a four-wheel-drive
vehicle. New Jersey observes that AmerGen — in response to a revised DBT
imposed by the Commission following the terrorist attacks of September 11, 2001
— has implemented ‘‘interim compensatory measures’’ (New Jersey Petition
at 4-5). Before Oyster Creek may operate under a renewed license, asserts
New Jersey, AmerGen must implement ‘ ‘long-term measures rather than interim
compensatory measures . . . to ensure that all SAMA have been evaluated’’ (id.
at 5). We reject this aspect of New Jersey’s SAMA-related contention, because
it is neither within the scope of, nor material to, this proceeding (10 C.F.R.
§2.309(H)(1)(iii) & (iv)).

As AmerGen acknowledges (AmerGen Answer to New Jersey Petition at 15),
in 2003, the Commission issued orders requiring nuclear power plant licensees,
including AmerGen, to implement interim compensatory security measures to
address the revised DBT. See All Operating Power Reactor Licensees; Order,
Modifying License (Effective Immediately), 68 Fed. Reg. 24,517 (May 7, 2003).
In 2005, the Commission initiated a rulemaking to codify the security requirements
pertaining to the revised DBT. See Design Basis Threat, 70 Fed. Reg. 67,380
(Nov. 7, 2005). Among other things, the proposed rule would ‘‘make generically
applicable the security requirements previously imposed by the Commission’s
[prior] DBT orders’’ (70 Fed. Reg. at 67,380).

Agencies generally are free to exercise their discretion in determining whether
to formulate policy through rulemaking or adjudication (Heckler v. Campbell, 461
U.S. 458, 467 (1983)). In the instant case, the Commission has chosen to address
security requirements for the revised DBT generically through rulemaking, rather
than on a license-by-license basis. That rulemaking procedure remains ongoing.
See 70 Fed. Reg. at 67,380 (directing submission of public comments to proposed
rule by January 23, 2006).

Where, as here, the Commission has initiated rulemaking proceedings that
apply to the facility in question and that directly implicate a proposed contention,
a Board ordinarily should refrain from admitting that contention. See Oconee,
CLI-99-11, 49 NRC at 345 (licensing boards ‘ ‘should not accept in individual
license proceedings contentions which are (or are about to become) the subject of
general rulemaking by the Commission’ *’) (quoting Potomac Electric Power Co.
(Douglas Point Nuclear Generating Station, Units 1 and 2), ALAB-218, 8 AEC
79, 85 (1974)). Because New Jersey has presented no reason for departing from
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this precept, we conclude that its contention is outside the scope of, not material
to, and thus inadmissible in this proceeding.'®

The NRC Staff also notes that New Jersey fails adequately to explain its
assertion that *“ ‘[IJong-term measures rather than interim compensatory measures
must be in place’ in order to ‘ensure that all SAMA have been evaluated’ ”” (NRC
Staff Answer to New Jersey Petition at 7 n.8 (quoting New Jersey Petition at 5)).
In particular, argues the Staff, New Jersey’s claim (1) is vague and ill-defined,
(2) fails to specify a NEPA requirement in support of its contention, and (3)
fails to identify any section of the License Renewal Application in support of its
contention (NRC Staff Answer to New Jersey Petition at 6-7). We agree and thus
conclude that New Jersey’s contention, in addition to being outside the scope of
this proceeding and lacking materiality, is ‘‘lacking proper basis, specificity, . . .
and support, and does not establish a genuine dispute on a material issue of law
or fact”” (id. at 7 n.8).

2. New Jersey’s Contention Regarding Metal Fatigue Is Not Admissible

In its Petition (New Jersey Petition at 6-9), New Jersey attacks AmerGen’s use
of a cumulative usage factor (CUF)!! of 1.0 in its License Renewal Application
for evaluating the metal fatigue of reactor coolant pressure boundary components
at Oyster Creek during the renewal period. New Jersey contends that, pursuant
to 10 C.F.R. §50.55a(c)(4), AmerGen must use the more restrictive CUF of
0.8, as ‘“‘specified by the [standards in the American Society of Mechanical
Engineers Boiler and Pressure Vessel Code (‘*‘ASME Code’’)] that were required
by Commission regulations at the time of issuance of the construction permit’’
(New Jersey Petition at 6). Moreover, contends New Jersey, AmerGen’s use of a
CUF of 1.0 places Oyster Creek outside its current licensing basis (CLB, which
is defined supra p. 198) and in violation of 10 C.F.R. § 54.21(a)(3), because it
fails to ‘* ‘demonstrate that the effects of aging will be adequately managed so
that the intended function(s) will be maintained consistent with the CLB for the
period of extended operation’ >’ (New Jersey Petition at 6) (quoting 10 C.F.R.
§54.21(a)(3)).

10 Any attempt by New Jersey to challenge the Commission’s discretionary decision to use rulemak-
ing to codify security requirements pertaining to the revised DBT would be beyond the scope of this
proceeding in any event. If New Jersey wishes to challenge particular aspects of the proposed rule, its
“‘remedy lies in the rulemaking process, not in this adjudication’” (Oconee, CLI-99-11, 49 NRC at
345).

"' The CUF assists in describing the level of a component’s cumulative fatigue damage — that is,
damage caused by the repeated stresses of operating load cycles during the component’s operating
life. See AmerGen Answer to New Jersey Petition at 18 n.9.
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AmerGen and the NRC Staff argue that New Jersey’s contention misappre-
hends the governing regulations and, accordingly, is inadmissible for lack of
supporting law and facts (10 C.F.R. §2.309(f)(1)(v)), and for failure to show
the existence of a genuine dispute on a material issue (id. § 2.309(f)(1)(vi)). See
AmerGen Answer to New Jersey Petition at 18-23; NRC Staff Answer to New
Jersey Petition at 14-17; see also AmerGen Second Supp. Brief at 2-5; NRC Staff
Second Supp. Brief at 1-5. We agree that this contention is not admissible.

As relevant here, standards for the maintenance of components of the reactor
coolant pressure boundary for boiling water-cooled nuclear power facilities, such
as Oyster Creek, are governed by 10 C.F.R. § 50.55a(c). Section 50.55a(c)(1) pro-
vides that these components must meet the requirements for Class 1 components
in section III of the current ASME Code. However, section 50.55a(c)(4) states
that for operating plants whose construction permits were issued prior to May 14,
1984, the applicable ASME Code requirements are those ‘‘for such components
at the time of issuance of the construction permit’” (10 C.F.R. § 50.55a(c)(4)).

New Jersey argues that AmerGen’s License Renewal Application — which
provides for a CUF of 1.0 — violates section 50.55a(c)(4), because Oyster
Creek’s construction permit was issued prior to May 14, 1984,'2 and AmerGen
must therefore evaluate the fatigue level of the reactor coolant pressure boundary
components throughout the period of extended operation using the more restrictive
CUF of 0.8, which was the standard required by the ASME Code in effect at
the time Oyster Creek’s permit was issued (New Jersey Petition at 6). We reject
this argument. First, it appears that New Jersey has abandoned this argument,
because in a supplemental brief, it explicitly acknowledged that 10 C.F.R. § 50.55a
‘‘provide[s] AmerGen with the opportunity to update’’ its CUF from 0.8 to 1.0
(New Jersey Second Supp. Brief at 4). In any event, even if New Jersey had not
elected to abandon this argument, we would conclude that it lacks merit, because
section 50.55a(c)(4) does not impose an inexorable requirement that AmerGen
forever use the standards embodied in the ASME Code in effect at the time its
construction permit was issued. Rather, the regulations allow an operating plant
in Oyster Creek’s situation to choose whether to use the standards in the original
ASME Code or to voluntarily update to a later permissible version. As the
Commission explained: ‘‘For operating plants, § 50.55a permits licensees to use
the original construction code during the operational phase or voluntarily update
to a later version which has been endorsed by 10 C.F.R. §50.55a’" (Industry
Codes and Standards; Amended Requirements, 64 Fed. Reg. 51,370, 51,381
(Sept. 22, 1999)). The regulations thus provide Oyster Creek with the option of

12 Oyster Creek’s construction permit was issued in December 1964. See AmerGen Answer to New
Jersey Petition at 18.
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applying the original ASME Code or voluntarily updating to a later version of the
ASME Code that has been endorsed by section 50.55a.

Although AmerGen currently uses a CUF of 0.8 for Oyster Creek’s reactor
coolant pressure boundary components (AmerGen Answer to New Jersey Petition
at 22-23), AmerGen indicated in its License Renewal Application that it will
revise its CLB to reflect a CUF of 1.0 (AmerGen Answer to New Jersey Petition,
Exh. 1, Letter from C.N. Swenson, Oyster Creek Generating Station, to U.S.
Nuclear Regulatory Commission (Dec. 9, 2005)). Utilizing a CUF of 1.0 is
permitted under the current, relevant portion of the ASME Code, which states
that “‘[t]he reactor coolant system or primary pressure boundary component is
acceptable for continued service throughout the evaluation period if the CUF . . .
is less than or equal to 1.0”> (AmerGen Answer to New Jersey Petition, Exh. 3,
ASME Code, Section XI, Appendix L, {L-2220). Moreover, that portion of the
Code is specifically referenced in, and endorsed by, 10 C.F.R. § 50.55a(g)(4). See
also 64 Fed. Reg. at 51,386 (Commission expresses approval of Appendix L of
ASME Code for ‘‘demonstrat[ing] that a component is acceptable with regard to
cumulative fatigue effects’’). Thus, New Jersey’s contention that AmerGen is
proscribed from using the updated, less restrictive CUF of 1.0 during the period
of extended operation is inadmissible, because — aside from being abandoned
— it is wholly unsupported as a matter of law or fact, and it fails to show the
existence of a genuine dispute regarding a material issue.'

New Jersey nevertheless contends (New Jersey Petition at 7) that the CUF
in Oyster Creek’s now-effective CLB is 0.8, and AmerGen’s use of a CUF of
1.0 in its License Renewal Application allegedly places Oyster Creek outside its
present CLB, in violation of Commission regulations which require AmerGen’s
application to ‘‘demonstrate that . . . the intended function(s) [of the relevant
components] will be maintained consistent with the CLB for the period of
extended operation’” (10 C.F.R. §54.21(a)(3)). But as AmerGen and the NRC
Staff observe (AmerGen Second Supp. Brief at 2; NRC Staff Second Supp. Brief
at 2), section 54.21(a)(3) does not require AmerGen’s application to use the CUF
in its now-effective CLB during extended operations; it simply requires AmerGen
to ‘‘demonstrate’’ that the intended functions of the relevant components will be
maintained consistent with the ‘‘CLB for the period of extended operation’ (10
C.F.R. §54.21(a)(3)). AmerGen made such a demonstration in its application
and related correspondence when, in December 2005, it docketed with the NRC
Staff its commitment to ‘‘revise [prior to the period of extended operation] the
Oyster Creek [Updated Final Safety Analysis Report] to update the [CLB] to
reflect that a [CUF] of 1.0 will be used in fatigue analysis for reactor coolant

3New Jersey’s contention is also inadmissible for lack of an adequate basis (10 C.F.R.

§2.309(f)(1)(ii)).
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pressure boundary components’’ (AmerGen Exh. 1, at 3)."* We conclude that, as
a matter of law and fact, AmerGen’s docketed commitment satisfies its regulatory
obligation under section 54.21(a)(3). Accordingly, New Jersey’s contention
that AmerGen’s License Renewal Application violates section 54.21(a)(3) is
inadmissible, because it is unsupported as a matter of law or fact (10 C.F.R.
§2.309(f)(1)(v)), and fails to show the existence of a genuine dispute regarding a
material issue (id. § 2.309(f)(1)(vi)).?

3. New Jersey’s Contention Regarding the Combustion Turbines
Is Not Admissible

Pursuant to 10 C.F.R. §50.63, AmerGen must have an alternate source of
alternating current (AC) power for Oyster Creek in the event of a station blackout
(SBO). AmerGen relies on the Forked River combustion turbines (FRCTs) to
satisfy this regulatory requirement. Although the FRCTs are located on AmerGen
property, they are owned, operated, and maintained by another company, First
Energy, via an Interconnection Agreement between the two companies. New
Jersey argues that the contractual ‘‘arrangement with First Energy proposed in the
[License Renewal Application] does not demonstrate that AmerGen will ensure
that the [FRCTs] will continue to perform their intended function for the period
of extended operation’” (New Jersey Petition at 10). Specifically, New Jersey
contends that AmerGen’s arrangement improperly fails to assure that (id. at 9):
(1) First Energy will continue to operate the FRCTs during the extended period of
operation; (2) the FRCTs will be maintained, inspected, and tested in accordance
with AmerGen’s aging management plan; and (3) all deficiencies encountered by
First Energy in the course of operating, maintaining, and testing the FRCTs will

14 Such changes to a facility’s CLB during the license renewal review process are expressly permitted
by Commission regulations (10 C.F.R. § 54.21(b)). We decline New Jersey’s invitation to impute to
AmerGen an intention to act in derogation of its formal commitment to the NRC Staff. See Pacific
Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-03-2, 57 NRC
19, 29 (2003) (Commission has ‘‘long declined to assume that licensees will refuse to meet their
obligations’’). In any event, because AmerGen'’s license-related activities will be subject to the NRC
Staff’s continuing regulatory oversight and enforcement authority, New Jersey’s concerns are, as a
practical matter, misplaced.

15 AmerGen’s License Renewal Application treats metal fatigue of the reactor pressure boundary
components as a time-limited aging analysis (TLAA) (AmerGen Second Supp. Brief at 2). Applicants
must demonstrate that the TLAAs remain valid or have been projected for the period of extended
operation, or that the ‘‘effects of aging on the intended function(s) will be adequately managed for the
period of extended operation’” (10 C.F.R. § 54.21(c)(1)(iii)). AmerGen represents, and the NRC Staff
agrees, that the analyses for Oyster Creek’s metal fatigue are in compliance with section 54.21(c)(1)
(AmerGen Second Supp. Brief at 2-3; NRC Staff Second Supp. Brief at 4). New Jersey’s failure to
controvert those representations buttresses our conclusion that its contention is inadmissible under
section 2.309(f)(1)(v) and (vi).
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be entered into a corrective action program that satisfies the quality assurance
requirements of 10 C.F.R. Part 50, Appendix B.

For the reasons discussed below, we agree with AmerGen and the NRC Staff
that New Jersey’s contention relating to AmerGen’s FRCTs is inadmissible. See
AmerGen Answer to New Jersey Petition at 23-31; NRC Staff Answer to New
Jersey Petition at 19-21. See also AmerGen First Supp. Brief at 9-12; NRC Staff
First Supp. Brief at 8-10.

a. Continued Operation of the FRCTs

First, New Jersey asserts that the Interconnection Agreement between Amer-
Gen and First Energy will not ensure continued operation of the FRCTs during
the renewal period. We reject this as a basis for New Jersey’s contention, because
New Jersey fails to provide any facts or expert opinions in support of its assertion
(10 C.F.R. §2.309(H))(1)(v)).

The NRC Staff approved the Interconnection Agreement, concluding that
““AmerGen would be in compliance with the SBO requirements’’ (AmerGen
Answer to New Jersey Petition at 26) (citing Memorandum from Suzanne C.
Black, Office of Nuclear Reactor Regulation, to A. Randolph Blough, Division
of Reactor Projects, Region I (Nov. 15, 1999)). New Jersey does not contend that
contractual agreements (such as the Interconnection Agreement) are prohibited
by NRC policy or regulations.'® Nor does New Jersey challenge the NRC Staff’s
conclusion that AmerGen’s contractual arrangement with First Energy satisfies
the SBO requirements. Rather, New Jersey speculates — without any factual
or expert support — that First Energy will not fulfill its obligations under the
Interconnection Agreement to operate the FRCTs during the extended period
of operation, thereby causing AmerGen to be in violation of its regulatory
obligations.

It is well established that a contention will be ruled inadmissible where the
petitioner has offered ‘‘only ‘bare assertions and speculation’ ’’ (Fansteel, Inc.
(Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003) (quoting GPU
Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193,
208 (2000)). It is equally well established that, absent evidence to the contrary,
the Commission will not ‘‘assume that licensees will contravene our regulations’’

16 As AmerGen states, not only does New Jersey fail to cite any ‘regulatory requirement that
prohibits a licensee from relying on another entity to implement all or portions of an aging management
program,”’ it also ignores that ‘‘NRC license renewal guidance recognizes the adequacy of aging
management programs performed by others’” (AmerGen Answer to New Jersey Petition at 27) (citing
NUREG-1801 (Sept. 2005), NUREG-1723 (Mar. 2000), and NUREG-1769 (Feb. 2003)). The NRC
Staff confirms that the substantive obligations of aging management programs may ‘‘be met through
contracted services’’ (NRC Staff First Supp. Brief at 9).
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(Oyster Creek, CLI-00-6, 51 NRC at 207). In disregard of both principles, New
Jersey asks this Board to admit a contention that is unsupported by facts or expert
opinion, and that is rooted in the baseless assumption that AmerGen will violate
Commission regulations. This we will not do."”

b. Aging Management of the FRCTs

New Jersey also asserts that the Interconnection Agreement is inadequate to
assure First Energy will comply with the terms of AmerGen’s aging management
plan. In particular, New Jersey challenges AmerGen’s reliance on First Energy
to ‘‘manage and perform this work with little opportunity for AmerGen to
oversee any of it”” (New Jersey Petition at 9). This contention is inadmissible
on three grounds: (1) it is unsupported by facts or expert opinions (10 C.F.R.
§2.309(f)(1)(v)); (2) it lacks an adequate basis (id. § 2.309(f)(1)(ii)); and (3) it
fails to show a genuine issue of disputed material fact or law (id. § 2.309(f)(1)(vi)).

First, AmerGen submitted an aging management plan for the FRCTs with its
License Renewal Application as well as in its response to the NRC Staff’s Request
for Additional Information (AmerGen Answer to New Jersey Petition at 27; NRC
Staff Answer to New Jersey Petition at 21). AmerGen states that the terms of the
Interconnection Agreement afford it ‘‘sufficient opportunity to ensure that First
Energy performs its activities, both during the current term and continuing into the
extended term of operation’” (AmerGen Answer to New Jersey Petition at 27). The
NRC Staff confirms that AmerGen’s aging management plan ‘‘will ensure that the
FRCTs are adequately managed for the period of extended operation’” (NRC Staff
Answer to New Jersey Petition at 21). New Jersey does not dispute AmerGen’s
representation that it has ample opportunity under the Interconnection Agreement
to oversee First Energy’s activities regarding the FRCTs. Nor does New Jersey
dispute the NRC Staff’s representation that AmerGen’s aging management plan
will ensure the FRCTs are adequately managed during the renewal period.
Furthermore, New Jersey advances no legal basis to dispute the propriety of
AmerGen entrusting aging management of the FRCTs to First Energy (supra
note 16). Rather, New Jersey simply postulates that First Energy may fail to
implement the aging management plan prescribed by AmerGen, thereby resulting
in a violation of NRC regulations. As discussed above (supra Part 11.B.3.a), sheer
speculation of this type is wholly inadequate to support a contention, which must
be based on supporting facts or expert opinions (10 C.F.R. § 2.309(f)(1)(v)).

17To the extent New Jersey attacks AmerGen’s use of the Interconnection Agreement as part of
Oyster Creek’s current licensing basis, such a challenge is outside the scope of this proceeding (10
C.F.R. §2.309(f)(1)(iii)), which is limited to issues relating to the aging of plant systems, structures,
or components. See AmerGen Answer to New Jersey Petition at 26-27; NRC Staff Answer to New
Jersey Petition at 20.
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Moreover, we reject New Jersey’s contention for the alternative, but re-
lated, reasons that: (1) the contention lacks an adequate basis (10 C.F.R.
§2.309(f)(1)(ii)), because New Jersey failed to provide supporting information
and references to specific documents or sources that establish the validity of the
contention (Turkey Point, CLI-01-17, 54 NRC at 19-20); and (2) the contention
fails to show the existence of a genuine dispute on a material issue of law or fact
(10 C.F.R. §2.309(f)(1)(vi)), because New Jersey neither challenges any provi-
sion in the aging management plan, nor raises a legal challenge to the legitimacy
of AmerGen’s reliance on First Energy to implement the aging management
program. See NRC Staff Answer to New Jersey Petition at 20-21; AmerGen First
Supp. Brief at 10.'8

c. Corrective Action Program for the FRCTs

Finally, New Jersey contends that AmerGen’s contractual arrangement with
First Energy relating to the FRCTs is deficient, because if First Energy encounters
problems while operating, maintaining, and testing the FRCTs, it may not enter
them into a corrective action program that meets the requirements of 10 C.F.R.
Part 50, Appendix B (New Jersey Petition at 9). Once again, however, New
Jersey fails to provide either facts or expert opinions in support of its assertion.
This contention is, therefore, inadmissible (10 C.F.R. § 2.309(f)(1)(v)).

Moreover, this contention is inadmissible for two additional reasons. AmerGen
avers (AmerGen Answer to New Jersey Petition at 28-29) that Commission
regulations do not require that combustion turbine aging management programs
comply with Appendix B. The NRC Staff has accepted the approach outlined
by AmerGen in its License Renewal Application, which provides that First
Energy will comply with prescribed portions of NRC Regulatory Guide 1.155 and
NUMARC 87-00, both of which provide criteria to meet the SBO requirement
(AmerGen Answer to New Jersey Petition at 29). New Jersey’s contention —
which fails to dispute AmerGen’s assertion that Part 50, Appendix B need not
be followed, and which fails to explain why the actions described in AmerGen’s
application are inadequate — is thus inadmissible because it (1) fails to provide

181t is ultimately AmerGen’s regulatory obligation to ensure that (1) the FRCTs are operational
throughout the period of extended operation (10 C.F.R. §50.63), and (2) the effects of aging are
adequately managed (id. § 54.21(a)). As we stated supra pp. 208-09, we are unwilling, on this record,
to assume that AmerGen will fail to comply with its lawful obligations. Of course, in the event that
the FRCTs become unavailable, or if AmerGen fails to ensure that its aging management plan is
properly implemented, the ‘‘Staff would consider, in either instance, taking appropriate enforcement
or other regulatory action against [AmerGen], as it would against any licensee for a violation of the
Commission’s regulations or the conditions of the license’” (NRC Staff First Supp. Brief at 10; see
also AmerGen First Supp. Brief at 11-12).
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an adequate basis (10 C.F.R. § 2.309(f)(1)(ii)), and (2) fails to show that a genuine
dispute exists on a material issue of law or fact (id. §2.309(f)(1)(vi)). See NRC
Staff Answer to New Jersey Petition at 20-21; AmerGen Answer to New Jersey
Petition at 28-31.1°

In sum, New Jersey fails to proffer a contention that satisfies the admissibility
requirements of 10 C.F.R. § 2.309(f)(1). We are therefore constrained to deny its
Request for Hearing and Petition To Intervene.

C. NIRS’s Contention Regarding the Drywell Liner, as Narrowed
by the Board, Is Admitted

NIRS seeks to litigate the following (NIRS Petition at 3):

[NIRS] contend[s] that as part of this licensing proceeding that [AmerGen] be
required to conduct an adequate number of confirmatory UT [ultrasonic testing]
measurements using state of the art equipment at all levels of the drywell liner,
including multiple measurements at the area formerly known as the ‘‘sand bed
region’’ . .. to determine the actual remaining wall thickness of the vitally important
containment component . . . [and] that the UT measurements be taken periodically
for the life of the reactor . . . to confirm that the actual corrosion measurements are
as projected and that additional UT measurements be greatly expanded into areas
not previously inspected.

Accompanying NIRS’s proposed contention is a memorandum from Dr. Rudolph
Hausler, who states that, in his opinion, visual inspections of previously corroded
areas in the sand bed region that have been covered with an epoxy coating are not
adequate to ensure that the ‘‘coating prevented additional corrosion [and that] the
structure is still safe enough to be certified for an additional 20 years of operation’’
(NIRS Petition, Memorandum from Dr. Rudolf H. Hausler, Corro-Consulta, to
Paul Gunter, [NIRS,] at 1 (Nov. 10, 2005) [hereinafter Dr. Hausler Memo]).
AmerGen and the NRC Staff argue that this contention is not admissible,
because it fails to raise a genuine issue of material law or fact, lacks proper basis
and support, and fails to provide a corroborating expert opinion. See AmerGen
Answer to NIRS Petition at 23-31; NRC Staff Answer to NIRS Petition at 14-17.
For the reasons discussed below, we conclude that NIRS’s contention — as
narrowed by this Board to challenge only the aging management program for

19To the extent that New Jersey’s contention may be characterized as raising a question related to a
putative need for current corrective action regarding the FRCTs, it fails to address the issue of aging
management and is, therefore, outside the scope of this proceeding (id. § 2.309(f)(1)(iii)). See NRC
Staff Answer to New Jersey Petition at 20.
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corrosion in the sand bed region of the drywell liner (infra p. 217) — satisfies the

requirements of 10 C.F.R. § 2.309(f)(1) and, accordingly, is admitted.
Preliminarily, we discuss the relevant history of Oyster Creek’s drywell liner,

because that history provides the factual backdrop for our admissibility analysis.

1. Background: The Severe Corrosion in the Sand Bed Region of the
Drywell Liner, and the Licensee’s Commitment To Take Ultrasonic
Test Measurements of the Liner for the Life of the Plant

The drywell liner? is a safety structure that is maintained ‘‘both as a pressure-
related boundary and for structural support’ (NIRS Petition at 4). It is designed
‘‘to contain and control the release of fission products to the reactor building in
the event of a Design Basis Accident including a Loss-Of-Coolant-Accident . . .
so that the offsite radiation dose consequences to surrounding populations would
be within the postulated acceptable limits’’ (ibid.).

The liner itself is a steel pressure vessel in the shape of an inverted lightbulb
that is about 100 feet tall and varies in design thickness from 1.154 inches in the
70-foot spherical base to 0.64 inch in the 30-foot upper cylinder region (AmerGen
Answer to NIRS Petition at 19; NIRS Petition, Exh. 4, Office of Nuclear Reactor
Regulation, Summary of May 5, 1993 Meeting with GPU Nuclear Corp., Encl. 2,
at 7 (May 17, 1993)). The spherical section is partially embedded in reinforced
concrete up to about the 9-foot level. The non-embedded portion of the drywell
liner is enclosed by a reinforced concrete shield wall, separated by an annulus of
3 inches that allows for expansion of the drywell liner during reactor operation
(NIRS Petition at 4). The area outside the lower portion of the spherical region —
extending from about the 9-foot level to the 13-foot level — is known as the ‘‘sand
bed region’’ of the drywell liner, because it originally was filled with sand, which
acted as a cushion and allowed expansion (AmerGen Answer to NIRS Petition
at 19; NIRS Petition, Exh. 1, Office of Inspection and Enforcement Information
Notice 86-99: Degradation of Steel Containments at 2 (Dec. 8, 1986)).

About 20 years ago, Oyster Creek’s then-licensee identified corrosion on the
outside of the drywell liner, finding the most severe corrosion in the sand bed
region (AmerGen Answer to NIRS Petition at 19). The corrosion apparently was
caused by water that entered the annulus between the liner and the concrete shield
wall, which accumulated at a rate from between ‘‘a few drops to 2 gallons per

20 Although the ““drywell liner’” is also commonly referred to as the “‘drywell shell’” (AmerGen
Answer to NIRS Petition at 22 n.11), we will use the former term here.
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minute, depending|, respectively,] on whether the unit was in operation or an
outage for refueling’’ (NIRS Petition, Exh. 1, at 1).?!

In 1986, the then-licensee used an ultrasonic testing (UT) technique at two
elevations of the drywell liner — 11 feet (in the sand bed region), and 51 feet
— to determine the extent of the damage caused by the corrosion (ibid.). The
UT measurements taken at the 51-foot level did not reveal significant damage;
however, of the 143 UT measurements taken in the sand bed region at the 11-foot
level, 60 measurements indicated a reduction of more than /4 inch from its design
thickness of 1.154 inches (ibid.).

In 1991, the NRC Staff issued an Information Notice to reactor licensees that
provided information — based on the experience at Oyster Creek — about the
potential for drywell liner degradation and possible ways to avoid or mitigate
such problems (NIRS Petition, Exh. 2, Office of Nuclear Reactor Regulation,
Information Notice No. 86-99, Supp. 1: Degradation of Steel Containments
(Feb. 14, 1991)). In the Information Notice, the NRC Staff stated that the then-
licensee at Oyster Creek had *‘instituted periodic wall thickness measurements by
the [UT] technique to determine corrosion rates. The most severe corrosion was
found in the sand bed region at a nominal elevation of [11 feet, 3 inches]’’ (id. at
1). The Staff advised that in 1989, which was about 3 years after the corrosion
had been discovered, the licensee had installed cathodic protection in the sand bed
areas where the drywell liner exhibited the greatest damage, but *‘[s]Jubsequent UT
thickness measurement in these [areas] indicated that [cathodic protection] was
ineffective’’ (ibid.). In other words, subsequent to 1989, the corrosion in the sand
bed region had not been arrested. The NRC Staff also advised that the spherical
portion of the drywell liner experienced some corrosion at the 51-foot level, and
some corrosion was also discovered in the cylindrical portion of the liner at the
87-foot level. The latter corrosion was thought to have originated mostly during
construction, and although no significant wall thinning was detected, ‘‘this is
the region in which the nominal thickness of the wall has the least margin, thus
requiring periodic monitoring of actual thickness’ (id. at 2).

In 1992, the NRC Staff conducted a safety evaluation of the structural integrity
of Oyster Creek’s drywell liner (NIRS Petition, Exh. 3, Office of Nuclear Reac-
tor Regulation, Safety Evaluation of Oyster Creek Nuclear Generating Station;
Drywell Structural Integrity (Apr. 24, 1992)). The Staff concluded that the
drywell liner, at that time, satisfied the structural integrity requirements. The Staff
nevertheless stated (id. at 5) (emphasis added):

21'In 1986, the then-licensee — in its effort to identify and eliminate the water problem — repaired
a seal and replaced a gasket at the bellows, which is located at the top of the drywell liner. This
corrective action allegedly stopped the leakage during the unit’s outage for refueling. The region
above the bellows is flooded during refueling, which explained why leakage was high during refueling
and low during operation. See NIRS Petition, Exh. 1, at 1.
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[1]t is essential that the licensee perform UT thickness measurements at refueling
outages and at outages of opportunity for the life of the plant. The measurements
should cover not only areas previously inspected but also accessible areas which
have never been inspected so as to confirm that the thicknesses of the corroded
areas are as projected and the corroded areas are localized.

In May 1993, the then-licensee at Oyster Creek met with the NRC Staff
and discussed the status of its drywell corrosion mitigation program. See NIRS
Petition, Exh. 4. The licensee reported that during the most recent refueling outage
— from November 1992 to February 1993 — Oyster Creek permanently removed
all the sand from the sand bed region, cleaned the rust and scale from the drywell
liner in that region, and applied a protective epoxy coating to the corroded areas
of the drywell liner in that region (id. at 1-2).2> According to the licensee, a visual
inspection of the drywell liner conducted from the ten access bays surrounding
the liner revealed severe corrosion in the shape of a ‘‘bathtub ring’’ in each bay,
which the licensee described as ‘‘an 8 to 18 inch wide band’’ about ‘30 to 40
inches long . . . containing heavily corroded areas’’ (NIRS Petition, Exh. 4, Encl.
2, at 8). The so-called ‘‘bathtub ring’’ of corrosion was ‘‘believed to be the
air-water interface when [the] sand bed was saturated with water’’ (ibid.). The
visual inspection showed no corrosion above the ring, but there was ‘‘uniform
corrosion’’ below and laterally beyond the ring (ibid.). This inspection confirmed
that the most serious corrosion on the drywell liner occurred in the sand bed
region (id. at 13).%

Moreover, during the May 1993 meeting with the NRC Staff, the then-
licensee provided the Staff with a summary and evaluation of the most recent UT
measurements (NIRS Petition, Exh. 4, Encl. 2, at 7, 11-12). The thickness of
the drywell liner at the sand bed region, when manufactured, was designed to be
1.154 inches; the minimum thickness required in that region is 0.736 inch, which

22The then-licensee removed the sand from the sand bed region because it was believed that the
sand contained residual moisture that was causing continuing corrosion (NIRS Petition at 8). Removal
of the sand allowed an inspection of the concrete floor, which revealed that the floor’s condition
“‘prevented proper drainage of water, which in turn, aggravated the corrosion of [the drywell liner]”’
(NIRS Petition, Exh. 4, Encl. 2, at 9).

23 Although the then-licensee described the heavily corroded portion of the sand bed region as being
in the shape of a ‘‘bathtub ring,”” we note that this so-called observable ‘‘ring’’ of heavy corrosion was
an aggregate of, at most, 390 inches — or less than 33 feet — in a total perimeter of approximately
150 feet. See Oyster Creek Nuclear Generating Station, Updated Final Safety Analysis Report, Vol.
4, at 3.8-5 to 3.8-6, Fig. 3.8-6. Thus, on the record before us, when we use the term ‘‘bathtub ring”’
in referring to the corrosion in the sand bed region, we do not mean to suggest that we perceive the
corrosion as a uniform and uninterrupted ring encircling the liner that puts it at risk of buckling failure.
Rather, as discussed infra Part I1.C.2, the adequacy vel non of AmerGen’s monitoring activities in
that region to identify and control the effect and extent of corrosion during the period of extended
operations is a material fact that NIRS has placed in genuine dispute.
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is based on the buckling criterion for the liner (id. at 7, 11).2* The thinnest UT
thickness measurement in the sand bed region recorded in July 1991 was 0.803
inch, and the thinnest measurement in that region recorded in December 1992
was 0.800 inch (id. at 7). The UT measurements thus revealed that, in December
1992, as little as 0.064 inch of margin existed until the liner in the sand bed region
violated the buckling criterion.?> Although the licensee claimed that ‘‘corrosion
in the sand bed region [is] now stopped’” (id. at 13), it nevertheless emphasized
that the “‘integrity of the . . . drywell remains a priority concern of [Oyster Creek]
management. We will continue UT thickness measurements for the life of the
plant’’ (ibid.) (emphasis added).

In September 1994, during Oyster Creek’s 15th Refueling Outage, the then-
licensee again inspected the drywell liner and reported the results to the NRC Staff.
The licensee reiterated that, based on UT measurements, ‘‘corrosion has been
arrested in the sand bed region’” (NIRS Petition, Exh. 6, Letter from R.W. Keaten,
GPU Nuclear Corp., to U.S. Nuclear Regulatory Commission at 1 (Sept. 15,
1995)). The licensee also advised that the epoxy coating on the corroded areas in
the sand bed region appeared *‘satisfactory with no signs of deterioration such as
blisters, flakes, [or] discoloration’’ (id. at 2). Although the licensee reaffirmed its
commitment ‘‘fo continue taking drywell thickness measurements for the life of
the plant’’ (id. at 1) (emphasis added), it sought the Staff’s permission to confine
future UT measurements to the upper elevations of the drywell liner, which
showed ‘‘no evidence of ongoing corrosion’ (id. at 2). As to the sand bed region,
stated the licensee, ‘‘UT thickness measurements will be taken one more time
[in 1996] during the [16th Refueling] Outage’’ (ibid.). In addition, the licensee
committed to performing a visual inspection of the epoxy coating in the sand bed
region during the 16th Refueling Outage and, at a minimum, again during the
18th Refueling Outage by *‘direct (physical) and/or remote methods on a sample
basis’’ (ibid.). Based on these visual inspections, ‘‘any appropriate corrective
action will be taken, and the need for additional [post 18th Refueling Outage]
inspections will be determined to ensure that drywell integrity is maintained for
the remaining life of the plant’’ (ibid.).?® The NRC Staff approved this inspection
plan, with the caveat that ‘‘since water leaking from the pools above the reactor

241f, as a result of corrosion, a substantial portion of the wall’s perimeter becomes thinner than the
buckling criterion, a risk arises that the tremendous weight of the drywell liner above the sand bed
region will cause the structure to collapse (but cf. supra note 23).

23 Notably, although the then-licensee informed the NRC Staff that the thinnest 1992 measurement
in the sand bed region was 0.800 inch, it also advised that *‘ ‘Bays 1 and 13 have several locations
where the measured thickness is below [the] 0.736 inch [buckling criterion]’ >* (NIRS Reply at 11
(quoting NIRS Petition, Exh. 4, Encl. 2, at 11)).

26 The licensee observed that the epoxy coating ‘has an estimated life of 8-10 years, which makes
the current projected end of life between December 2000 and December 2002”° (NIRS Petition, Exh.
6, at 2).
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cavity has been the source of corrosion, the licensee should make a commitment
to the effect that an additional inspection of the drywell will be performed about 3
months after the discovery of any water leakage’” (NIRS Petition, Exh. 9, Letter
from Alexander W. Dromerick, Office of Nuclear Reactor Regulation, to John J.
Barton, GPU Nuclear Corp., Attachment at 1 (Nov. 1, 1995)).

Consistent with this plan, Oyster Creek’s licensee has taken UT measurements
in the upper drywell liner during every other refueling outage, most recently in
2004 (AmerGen Answer to NIRS Petition at 21). UT measurements were last
taken in the sand bed region in 1996, but the epoxy coating is visually inspected
periodically, most recently during the refueling outages in 2000 and 2004 (ibid.).
Based on these measurements and inspections, AmerGen concludes that corrosion
on the drywell liner has been arrested, including in the sand bed region (ibid.).

In its License Renewal Application, AmerGen states its commitment to con-
tinue (1) taking periodic UT measurements of the upper drywell liner, and (2)
conducting visual inspections of the epoxy coating in the sand bed region (Amer-
Gen Answer to NIRS Petition at 23-24, 26). Moreover, prior to any operations
under a renewed license, AmerGen will take a set of one-time UT measurements
of the drywell liner in the sand bed region ‘‘to confirm that the surface coating
applied to this region of the containment has arrested corrosion’” (AmerGen
Answer to New Jersey Petition, Exh. 1, at 3). AmerGen explains (ibid.):

These [UT] measurements will be performed using [UT] from inside the drywell.
The locations of these measurements will be a sample of areas previously inspected
(in the 1990s) and identified as having exhibited corrosion. Inspecting the same
locations will allow comparison of results in order to confirm that the surface coating
applied in 1992 has arrested corrosion that had previously occurred.

2. NIRS’s Contention Challenging the Testing of the Extent of Corrosion
of the Drywell Liner in the Sand Bed Region During the Period of
Extended Operation Is Admissible

NIRS contends that AmerGen’s License Renewal Application fails to establish
an adequate aging management program for the drywell liner that will enable
AmerGen to determine the amount of corrosion in critical areas at and above the
sand bed region and thereby manage the safety margins during the term of the
extended license. In our judgment, NIRS’s contention is overbroad to the extent it
challenges AmerGen’s aging management program above the sand bed region.?”’

27We limit NIRS’s contention to the sand bed region because, contrary to NIRS’s assertion,
AmerGen is performing, and will continue to perform during the renewal period, UT measurements at
critical locations in the upper region of the drywell liner. Such measurements are intended to enable
(Continued)
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However, as explained infra, we conclude that NIRS’s contention is admissible
to the extent it challenges the aging management program in the sand bed region
of the drywell liner. We therefore narrow NIRS’s contention to read as follows:

AmerGen’s License Renewal Application fails to establish an adequate aging
management plan for the sand bed region of the drywell liner, because its corrosion
management program fails to include periodic UT measurements in that region
throughout the period of extended operation and, thus, will not enable AmerGen to
determine the amount of corrosion in that region and thereby maintain the safety
margins during the term of the extended license.

So narrowed, for the reasons discussed below, we conclude that NIRS’s contention
satisfies the six admissibility requirements of 10 C.F.R. § 2.309(f)(1).®

First, NIRS’s contention provides a ‘‘specific statement of the issue of . . .
fact to be raised’” (10 C.F.R. § 2.309(f)(1)(i)). Namely, NIRS questions whether
— absent continuing, periodic UT measurements in the sand bed region —
AmerGen’s drywell liner corrosion management program will adequately enable
AmerGen to determine the amount of corrosion in that region and maintain
necessary safety margins during the extended license period.

Second, NIRS’s contention provides a ‘‘brief explanation of the basis for
the contention’” (10 C.F.R. §2.309(f)(1)(ii)). In particular, NIRS explains that:
(1) the drywell liner, which must be maintained for structural support and as
a containment in the event of an accident, experienced moisture intrusion that
resulted in severe corrosion (NIRS Petition at 4-5); (2) the most serious corrosion
occurred in the sand bed region, where the thickness of the liner was reduced
by over /4 inch (id. at 5); (3) the sand bed region contains a ‘‘bathtub ring’’ of

AmerGen to determine the amount of corrosion in the upper region and thereby maintain the safety
margins during the term of the extended license (AmerGen Answer to NIRS Petition at 21, 23-25).
For this reason, NIRS’s contention — to the extent it includes the upper region of the drywell liner
— lacks an adequate basis, because it fails to explain with specificity or support why AmerGen’s
corrosion management program for that region is inadequate (AmerGen Answer to NIRS Petition at
25), and, moreover, it overlooks an amendment to the Oyster Creek Technical Specifications that
reduced the drywell liner design pressure from 62 psig to 44 psig, which, in turn, allowed for a
decrease in the minimum allowable thickness of the liner, resulting in an increased safety margin in
the upper region (ibid.; NRC Staff Answer to NIRS Petition at 14-15).

2 We reject NIRS’s assertion — developed for the first time in its Reply Brief (NIRS Reply at
14) — that the contention should be construed as encompassing the drywell liner below the sand
bed region. Although NIRS’s Petition argued generally that UT measurements should be taken at all
““critical’’ levels of the drywell liner (e.g., NIRS Petition at 3), the arguments focused specifically
and exclusively on the sand bed region and the upper region of the drywell liner (e.g., id. at 3, 9, 12,
13). NIRS, having failed to develop this argument in its Petition, is foreclosed from doing so in the
first instance in its Reply Brief. See Louisiana Energy Services, L.P. (National Enrichment Facility),
CLI-04-25, 60 NRC 223, 225 (2004).
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corrosion that is “‘an 8 to 18 inch wide band [in each of the surrounding bays]
about 30 to 40 inches long containing . . . heavily corroded areas’’ (id. at 9); (4)
in some areas of the sand bed region, there is as little as 0.064 inch of safety
margin before the liner violates the buckling criterion (ibid.), and there are several
locations where the measured thickness is less than that criterion (NIRS Reply
at 11); (5) corrosion-causing moisture continues to enter the drywell liner (NIRS
Petition at 6, 11, 13; NIRS Reply at 17-18); (6) visual inspections alone of the
sand bed region may not detect a gradual, continuing, thinning of the liner before
the buckling criterion is violated, especially if corrosion is occurring underneath
the epoxy coating, which may mask such corrosion (NIRS Petition at 10); (7) both
the NRC Staff and the Oyster Creek licensee have stated that UT measurements
of the drywell liner are necessary *‘for the life of the plant’’ to assure public safety
(id. at 14); and (8) accordingly, periodic UT inspections must be employed in the
sand bed region during the license renewal period to confirm the actual remaining
wall thicknesses of this vital safety structure (id. at 11).2°

29 AmerGen correctly states that the following assertions made by NIRS are inaccurate (AmerGen
Answer to NIRS Petition at 28-30): (1) NIRS asserts that water will be retained in the pores of the
sand and continue to support corrosion, when in fact, all of the sand has been removed from the sand
bed; (2) NIRS states that spillage from the refueling canal or leaks in the spent fuel pool could be
a source of corrosive borated water, when in fact, Oyster Creek does not use borated water in the
refueling canal or the spent fuel pool; and (3) NIRS incorrectly states that no UT measurements have
been made in the sand bed region since 1992, when in fact, UT measurements were also taken in the
sand bed region in 1994 and 1996. But the inaccuracy of the above assertions does not render the basis
of NIRS’s contention deficient, because NIRS’s contention does not hinge on these assertions. Rather,
as discussed above in text, NIRS’s contention is based on its concern that AmerGen’s corrosion
management program for the sand bed region fails to provide reasonable assurance that the actual
remaining drywell liner thickness will be maintained consistent with the buckling criterion, and that
— given the extent of corrosion damage in that region and the potential for continuing corrosion,
coupled with the licensee’s prior acknowledgment of the need to take UT measurements for the life of
the plant to assure public safety — periodic UT measurements must be taken in the sand bed region
during the renewal period (NIRS Petition at 14). NIRS has, in our judgment, adequately explained the
basis of its contention.

AmerGen also attacks NIRS’s contention on the ground that NIRS asserts that pinhole leaks in the
epoxy coating in the sand bed region could allow for water seepage behind the coating that results
in further corrosion, but NIRS does not show that water has continued to enter the drywell liner
(AmerGen Answer to NIRS Petition at 29). AmerGen’s argument ignores that Oyster Creek’s prior
licensee conceded in 1993 that corrosion would continue in the drywell liner, albeit at a ‘‘low’’ rate
(NIRS Petition, Exh. 4, at 2). See also NIRS Petition, Exh. 1, at 2 (drain lines and other penetrations
in concrete shield ‘‘are open during operation and would allow moist air to enter and rise up the gap
and later cool and condense as water’’). NIRS also showed that: (1) the initial corrosion was caused
by significant leakage from the region above the drywell liner (NIRS Petition, Exh. 1, at 1); and (2)
the Oyster Creek licensee and the NRC Staff both recognized the possibility of future water leakage
(NIRS Petition, Exh. 4, at 2, & Exh. 9, at 1). Moreover, correspondence in the mid-1990s between
the then-licensee and the NRC Staff appears to indicate that leakage of up to 12 gallons per minute

(Continued)

218



Third, NIRS has demonstrated that the issue raised in its contention ‘‘is material
to the findings the NRC must make to support the action that is involved in the
proceeding”’ (10 C.F.R. § 2.309(f)(1)(iv)).*® It cannot seriously be questioned that
the issue of the adequacy of Oyster Creek’s aging management program in the
sand bed region of the drywell liner, including the necessity vel non of periodic
UT measurements to maintain the safety margins during the term of the extended
license, is material in this license renewal proceeding, in which AmerGen has a
regulatory duty to ‘‘demonstrate that the effects of aging [of the drywell liner] will
be adequately managed so that the intended function(s) [i.e., structural support and
pressure boundary] will be maintained . . . for the period of extended operations’’
(10 C.F.R. § 54.21(a)(3)).

Fourth, NIRS has provided a ‘‘concise statement of the alleged facts or expert
opinions which support . . . [its] position . . . , together with references to
the specific sources and documents on which [it] intends to rely’” (10 C.F.R.
§2.309(f)(1)(v)). NIRS accompanied its Petition with a memorandum from Dr.
Rudolf H. Hausler, President, Corro-Consulta, in which he considered — in light
of the extensive corrosion in the sand bed region — whether visual inspection
alone is sufficient ‘‘to ascertain that no additional corrosion has further impaired
the integrity of the [drywell liner]’” (NIRS Petition, Dr. Hausler Memo at 1). In
his opinion, that issue must be resolved in the negative.

Dr. Hausler observed that further corrosion in the sand bed region was a
reasonable possibility. He indicated that it was questionable whether the coating
— which was applied in 1992 and which has a projected life that expired in 2002
(supra note 26) — would endure for the period of extended operation (NIRS
Petition, Dr. Hausler Memo at 1). During operations, the temperature on the
outside of the sand bed region is ‘‘high enough to cause slow deterioration of
the epoxy coating’’ (ibid.).3' Additionally, ‘‘water could and can enter the space
between the concrete containment and the [drywell liner] during refueling and
other non-planned outages’’ (id. at 2). ‘‘Deteriorated epoxy coating and the
presence of liquid . . . would certainly lead to additional localized corrosion’’

may occur during refueling outages (NIRS Reply Brief, Exhs. 10 & 11). In light of Oyster Creek’s
history of significant leakage in the drywell liner that everyone concedes could recur, coupled with
the leakage that appears to occur during refueling outages and a corrosive environment that results in
continuing corrosion at a low rate, we believe that NIRS has provided an adequate factual basis to
support its assertion that corrosion-causing moisture continues to occur in the sand bed region, which
may be especially problematic if such moisture seeps into pinhole leaks in the epoxy coating.

30We analyze whether NIRS’s contention satisfies the ‘‘scope’” requirement of 10 C.F.R.
§ 2.309(f)(1)(iii) infra pp. 222-26.

31 AmerGen observes that Dr. Hausler makes statements regarding temperatures of the drywell liner
without citing a source (AmerGen Answer to NIRS Petition at 28). We do not view the omission of
that particular source as significant, much less fatal. In any event, NIRS corrected that omission in its
Reply Brief (NIRS Reply at 20).
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(ibid.). Furthermore, stated Dr. Hausler, ‘‘the application of epoxy resins on metal
surfaces may result in holidays (pinholes) depending on surface preparation, the
curing process, and general cleanliness. There is, therefore, no guarantee that the
epoxy coating prevented further growth of existing pits’’ (ibid.).

Dr. Hausler also opined that visual inspections of the sand bed region are
not sufficient to determine whether the drywell liner has an adequate margin
of safety. Although he acknowledged that severe corrosion under the epoxy
coating ‘‘would lead to blistering and cracking of the epoxy coat [that] could be
observed visually’” (NIRS Petition, Dr. Hausler Memo at 2), he also stressed that
“‘the absence of such observations does not necessarily mean that no additional
corrosion occurred in the pitted areas’’ (ibid. (emphasis added)). Consequently,
Dr. Hausler states, it is ‘‘absolutely essential’’ that the integrity of the vessel be
directly assessed by periodic UT measurements or optical pit depth measurements
(ibid.).**

We find that the detailed statement of facts in NIRS’s Petition regarding the
contention, which included references to the specific sources and documents on
which NIRS intends to rely, and which also included Dr. Hausler’s memorandum
and numerous exhibits (many of which we cited supra Part I1.C.1), amply satisfies
the admissibility requirements in 10 C.F.R. § 2.309(f)(1)(v).*

2 Contrary to AmerGen’s assertion (AmerGen Answer to NIRS Petition at 27-28), Dr. Hausler does
not contradict NIRS’s contention regarding the need for periodic UT measurements. We construe his
memorandum as saying that visual inspections alone will not provide reasonable assurance that the
safety margin of thickness in the sand bed region will be maintained. Such inspections, according
to Dr. Hausler, must be supplemented by UT measurements, which ‘‘are very difficult and have to
be made by highly technically trained personnel’” (NIRS Petition, Dr. Hausler Memo at 2) — or by
optical pit depth measurements — which ‘‘are no doubt more reliable’’ (ibid.).

33 AmerGen claims that NIRS “‘failed to meet [its] burden to demonstrate that Dr. Hausler is
qualified to provide opinions on this matter,”” because his memorandum *‘is not signed, and contains
no statement of qualifications or curriculum vitae’” (AmerGen Answer to NIRS Petition at 27). NIRS
responded in its Reply Brief that the ‘‘electronic signature of Dr. Hausler did not optically transmit
... [in] the .pdf version of [his] expert opinion . . . which was posted to ADAMS’’ (NIRS Reply
at 19). NIRS corrected this alleged deficiency by attaching to its Reply Brief a copy of the original
filing containing Dr. Hausler’s signature (NIRS Reply, Exh. 13). Additionally, NIRS attached to its
Reply Brief a copy of Dr. Hausler’s curriculum vitae (NIRS Reply, Exh. 14). Assuming arguendo the
correctness of AmerGen’s assertion that Dr. Hausler’s qualification to provide an opinion in this case
was placed in doubt by the absence of his signature and his curriculum vitae, we conclude that this
putative deficiency has been cured without any prejudice to AmerGen.

AmerGen did not object to NIRS attaching Dr. Hausler’s curriculum vitae to its Reply Brief.
However, AmerGen asks this Board to strike NIRS’s Exhibit 13 containing Dr. Hausler’s electronic
signature, because ‘‘[e]lectronic signatures are not authorized in NRC adjudicatory proceedings’’
(AmerGen Motion To Strike at 7 (Dec. 29, 2005)) (citing 10 C.F.R. § 2.304(c)). We deny AmerGen’s
request. Contrary to AmerGen’s understanding, section 2.304(c) — which states that the ‘‘original
of each document must be signed in ink’> — applies only to pleadings and a party’s affidavits, as

(Continued)
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Fifth, NIRS’s contention provides ‘‘sufficient information to show that a
genuine dispute exists . . . on a material issue of law or fact” (10 C.F.R.
§2.309(f)(1)(vi)). Specifically, we find that a genuine dispute exists regarding
whether AmerGen’s aging management program for the heavily corroded sand
bed region — which does not include periodic UT measurements — will enable
AmerGen to determine the extent and continuation vel non of corrosion and
thereby maintain the required safety margins during the term of the extended
license. See NIRS Petition at 5-14.

AmerGen nevertheless asserts that NIRS’s contention fails to show a genuine
dispute of fact, because AmerGen has committed ‘‘to perform one-time UT
measurements in the sand bed region’’ prior to operations under a renewed
license (AmerGen Answer to NIRS Petition at 26). According to AmerGen, this
one-time set of UT measurements should satisfy NIRS’s ‘‘demand for a new set
of near-term, ASME-compliant UT measurements’’ in the sand bed region (ibid.).

But AmerGen’s assertion misconceives NIRS’s contention, which seeks not a
set of ‘‘one-time UT measurements’” in the sand bed region. Rather, NIRS con-
tends that periodic UT measurements in this heavily corroded and epoxy-covered
region are essential throughout Oyster Creek’s extended period of operation to
ensure the absence of continuing corrosion, maintain the required safety margin,
and thereby ensure the effects of aging are adequately managed (10 C.F.R.
§54.21(a)(3)). As NIRS explains (NIRS Reply at 15) (citation omitted):

As stated in [NIRS] Exhibit 3, previous NRC Safety Evaluations of Oyster Creek’s
Drywell Liner Integrity identified the importance that ‘it is essential that [the
licensee] continue UT thickness measurements at refueling outages and at outages
of opportunity for the life of the plant.”” [NIRS] argue[s] that it is unreasonable
that when UT measurement equipment is brought into Oyster Creek’s containment
for the measurements of the upper levels during subsequent inspections during the
renewal period that the operator would ignore the opportunity to confirm projections
as to coating performance at the sand bed with UT measurements. [NIRS] find[s]

evidenced by the fact that the regulation expressly requires a signature by the party, the party’s
authorized representative, or the party’s attorney. In any event, AmerGen’s request to strike NIRS’s
Exhibit 13 — even if granted — would not affect our conclusion that NIRS’s contention satisfies the
requirements of section 2.309(f)(1)(v). That provision requires a ‘‘concise statement of the alleged
facts or expert opinions’’ that support its position (10 C.F.R. § 2.309(f)(1)(v)). It does not require the
submission of an expert opinion, nor does it require that an expert opinion be submitted in the form
of admissible evidence (Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48
NRC 18, 22 n.1 (1998)). Here, NIRS’s statement of the facts in its Petition, coupled with the views
embodied in Dr. Hausler’s memorandum (which AmerGen does not seek to strike), suffice to meet the
requirements of section 2.309(f)(1)(v), which is not designed to erect an onerous evidentiary hurdle,
but rather ‘‘helps to ensure that full adjudicatory hearings are triggered only by those able to proffer at
least some minimal factual and legal foundation in support of their contentions’” (Oconee, CLI-99-11,
49 NRC at 334).
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no reassurance in AmerGen’s ‘‘don’t look, don’t find’’ approach to projecting the
integrity of this vital radiation containment component over the proposed 20-year
extension.

In Gulf States Utilities Co. (River Bend Station, Unit 1), CLI-94-10, 40 NRC
43 (1994), the Commission stated that, at the contention filing stage, ‘‘the factual
support necessary to show that a genuine dispute exists need not be in formal
evidentiary form, nor be as strong as that necessary to withstand a summary
disposition motion’’ (40 NRC at 51). Rather, the petitioner need simply make ‘‘a
minimal showing that the material facts are in dispute, thereby demonstrating that
an inquiry in depth is appropriate’’ (ibid.) (internal quotation marks omitted). We
believe that NIRS has satisfied this requirement.

Lastly, we conclude that NIRS’s contention ‘‘is within the scope of the pro-
ceeding’’ (10 C.F.R. § 2.309(f)(1)(iii)). As indicated in the Notice of Opportunity
for Hearing concerning AmerGen’s License Renewal Application (70 Fed. Reg.
54,585 (Sept. 15, 2005)), the scope of the NRC Staff’s public health and safety
review in the context of a license renewal proceeding — and, hence, the scope
of an admissible contention — ‘‘encompasses a review of the plant structures
and components that will require an aging management review for the period
of extended operation and the plant’s systems, structures, and components that
are subject to an evaluation of time-limited aging analyses’’ (McGuire/Catawba,
CLI-01-20, 54 NRC at 212; see also supra pp. 198-99). Here, there is no dispute
that the Commission’s regulations (10 C.F.R. §§ 54.4, 54.21(a)) required Amer-
Gen’s License Renewal Application to include an aging management review for
the drywell liner. Nor is there any dispute that AmerGen performed an aging
management review for the liner. See Oyster Creek Generating Station, License
Renewal Application at 3.5-18 to 3.5-21, 4-54 to 4-55 (July 22, 2005) [hereinafter
LRA]. As AmerGen states (AmerGen First Supp. Brief at 8):

[AmerGen’s License Renewal Application] describes the programs and activities
that are credited for managing aging effects during the period of extended operation.
Those programs and activities include monitoring of the drywell [liner] for corrosion,
because AmerGen has determined that such monitoring is necessary to ensure that
the CLB will be maintained during the period of extended operation.

In our judgment, NIRS’s contention — which challenges the adequacy of Amer-
Gen’s aging management program for measuring corrosion in the sand bed region
of the drywell liner during the period of extended operations — fits squarely
within the scope of this proceeding.

Our conclusion is buttressed by the candid acknowledgment by AmerGen and
the NRC Staff that NIRS’s contention falls within the scope of this proceeding
“‘[t]o the extent that [it] addresses AmerGen’s aging management program related
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to potential corrosion of the drywell [liner] during the period of extended operation
under the renewed license’” (AmerGen First Supp. Brief at 1-2; accord NRC Staff
First Supp. Brief at 7). NIRS’s contention addresses precisely that.

Notably, in their answers to NIRS’s Petition, neither AmerGen nor the NRC
Staff asserted that NIRS’s contention was outside the scope of this proceeding.
However, in response to our request for additional briefing on the scope issue
(supra note 3), they both — for the first time — expressed concern that NIRS’s
contention was outside the scope. For the reasons discussed below, we conclude
that their belated concerns are not justified.

AmerGen argues that ‘‘to the extent that the contention could be construed as
a challenge to the adequacy of AmerGen’s corrosion inspection program during
the current term of [Oyster Creek’s] license it is clearly outside the scope of this
license renewal proceeding’’ (AmerGen First Supp. Brief at 2). This argument
is correct, but it is also quite beside the point, because NIRS’s contention does
not challenge AmerGen'’s corrosion inspection program for the current licensing
period, nor does it challenge any aspect of AmerGen’s CLB for the current
licensing period. Rather, it permissibly challenges the adequacy of AmerGen’s
aging management program for measuring corrosion in the sand bed region of
the drywell liner during the period of extended operations. As AmerGen itself
correctly states, NIRS may raise age-related issues ‘‘associated with drywell
[liner] corrosion that . . . call into question AmerGen’s program to provide
reasonable assurance that the CLB [or, more specifically, the design tolerances
in the sand bed region] will be maintained in the period of extended operations’’
(AmerGen First Supp. Brief at 8).

The NRC Staff argues that NIRS’s contention is outside the scope of this pro-
ceeding, because although ‘‘NIRS addresses the drywell corrosion management
program, it does not refer specifically to the effects of aging’” (NRC Staff First
Supp. Brief at 7). Unfortunately, the Staff fails to develop this argument, so we
cannot be certain of the precise point that the Staff is trying to make.** To the extent
the Staff is arguing that NIRS allegedly failed to make a specific reference to the
effects of aging, we find this argument unpersuasive. Here, the adverse aging
effect addressed by NIRS’s contention is the potential for continuing corrosion
during the 20-year renewal period in a ‘‘component [that] already has razor-thin
safety margins’’ (NIRS Supp. Brief at 10). Contrary to the Staff’s assertion, NIRS
plainly indicated that its contention was based on the effects of aging when it
cited the ‘‘Summary of Aging Management Evaluations’’ in AmerGen’s License
Renewal Application regarding ‘* ‘[1Joss of material due to corrosion in the sand

34We remind the Staff that it, like every participant in the adjudicative process, has an obligation to
fully develop its arguments. ‘‘Our adversarial system relies on the advocates to inform the discussion
and raise [and develop] the issues’’ (Independent Towers of Washington v. Washington, 350 F.3d 925,
929 (9th Cir. 2003)).
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bed [region],””’ and it argued that AmerGen’s ‘‘age management review for
the 20-year extension . . . [fails to provide] adequate UT measurements . . . of
the already damaged (corrosion induced wall thinning) sand bed region’” (NIRS
Reply at 9) (quoting LRA at 3.5-35). In other words, NIRS’s contention focuses
on a plant component for which, in NIRS’s view, regulatory ‘‘activities and
requirements may not be sufficient to manage the effects of aging in the period
of extended operation’” (60 Fed. Reg. at 22,469). The Commission has indicated
that this type of contention falls within the scope of a license renewal proceeding
(Turkey Point, CLI-01-17, 54 NRC at 10).%

It is possible, however, that the Staff is attempting to make a different point
when it alleges that NIRS ‘‘does not refer specifically to the effects of aging’’
(NRC Staff First Supp. Brief at 7). The Staff may be endeavoring to argue
that NIRS may not challenge the adequacy of AmerGen’s corrosion management
program, because NIRS failed to show that corrosion in the sand bed region of the
drywell liner is related to aging. But cf. supra note 35. If the Staff had developed
this argument, we believe it would go as follows: Corrosion in the sand bed region
of the drywell liner is not age-related degradation, but rather a discrete problem
that occurred two decades ago. The leakage that caused the corrosion has now
been stopped, the corrosion has been arrested, and the thickness of the liner has
not been reduced below the permissible minimum. Under these circumstances,
it presumably would be argued, the corrosion should be characterized as non-
age-related degradation that is subject to regulatory oversight and an ongoing
monitoring program and, therefore, is beyond the scope of this proceeding.

Such an argument might have merit if the underlying assumptions were
demonstrably correct. That is, we might be persuaded that drywell liner corrosion
during the renewal period was not age-related degradation if the record clearly
established that (1) corrosion-causing moisture no longer occurred in the drywell
liner, and (2) corrosion of the drywell liner in the sand bed region had been
totally arrested. In our judgment, however, NIRS has made a sufficient showing
to put these material facts in genuine dispute (supra pp. 217-22 & n.29). Our
conclusion is bolstered by AmerGen’s concession that corrosion in the drywell
liner is an ‘‘aging effect[]’’ that must be monitored throughout the period of
extended operation to ensure adherence to the CLB (supra note 35). Plainly, this
concession tends to support a conclusion that a corrosive environment exists in
the drywell liner that may result in continuing degradation during the renewal
period.

35 The Commission has recognized that *‘corrosion’” can be an *‘[a]dverse aging effect[ ] (Turkey
Point, CLI-01-17, 54 NRC at 7). Consistent with that recognition, AmerGen described the corrosion
in the drywell liner as an ‘‘aging effect[ ]’ that must be monitored during the renewal period ‘‘to
ensure that the CLB will be maintained during the period of extended operations’” (AmerGen First
Supp. Brief at 8).
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We are therefore unwilling, at this juncture and on this record, to rule
definitively that corrosion in the drywell liner during the renewal period is not
age-related degradation. To conclude otherwise would effectively require us
to adjudicate merits-related issues, which we decline to do at this stage of the
proceeding. See Mississippi Power and Light Co. (Grand Gulf Nuclear Station,
Units 1 and 2), ALAB-130, 6 AEC 423, 426 (1973) (*‘in passing upon the question
as to whether an intervention petition should be granted, it is not the function of
a licensing board to reach the merits of any contention contained therein’’). The
sole question before us is whether NIRS has submitted the requisite ‘‘minimal
factual and legal foundation’” (Oconee, CLI-99-11, 49 NRC at 334) to support
its contention that AmerGen’s monitoring activities in the sand bed region during
the period of extended operation are not adequate to survey the degree and extent
of thinning, determine if the corrosion process continues, and ensure that the
required safety margins are maintained. We believe that it has. A contrary
conclusion would, in our view, improperly turn the admissibility factors into ‘‘a
fortress to deny intervention’’ (id. at 335) (internal quotation marks omitted), and
wrongfully deprive NIRS of a hearing.

In concluding that NIRS’s contention is within the scope of this proceeding,
we are acutely mindful that a license renewal proceeding is ‘‘far more limited
than the [Atomic Energy Act] issues that we address when reviewing an initial
operating license application’” (McGuire/Catawba, CLI-02-26, 56 NRC at 364),
because the Commission’s ‘‘ongoing regulatory oversight programs routinely
address many safety issues and will continue to address them in years 41 through
60 of a plant’s life’” (ibid.). ‘‘[C]onsideration of those issues in a license renewal
proceeding would be unnecessary and wasteful’” (ibid.).

As shown above, however, NIRS’s contention does not challenge Oyster
Creek’s current, ongoing operations or programs conducted under the existing
license. Rather, it focuses narrowly and permissibly on AmerGen’s aging man-
agement program for the period of extended operation, asserting that AmerGen’s
monitoring activities in the sand bed region may not be sufficient to identify
and control the effects of aging — i.e., corrosion — that will occur during
the 20-year renewal period. This contention falls squarely within the scope of
this proceeding. See Turkey Point, CLI-01-17, 54 NRC at 7-8 (license renewal
inquiry includes ‘‘age-related degradation’’ of components that, left unmitigated,
can ‘‘unacceptably reduce safety margins, and lead to the loss of required plant
functions . . . with a potential for offsite exposures’’).

In sum, we conclude that NIRS’s contention, narrowed to apply only to the
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sand bed region (supra p. 217), satisfies the admissibility requirements of 10
C.F.R. §2.309(f)(1).%

III. MOTIONS

1. OnDecember 29, 2005, AmerGen submitted a motion to strike ‘‘three new
arguments and four new exhibits’’ from NIRS’s Reply Brief (AmerGen Motion
To Strike at 3). The ‘‘new arguments’’ that AmerGen seeks to strike are: (1)
NIRS’s argument that its contention seeks UT measurements below the sand bed
region; (2) NIRS’s argument that AmerGen failed to comply with particular epoxy
coating inspection standards; and (3) NIRS’s argument that excessive corrosion
in the sand bed region could lead to buckling of the drywell liner (id. at 4-6). The
““four new exhibits’” that AmerGen seeks to strike are Exhibits 10, 11, and 12
(which NIRS allegedly used to show the presence of water in the drywell liner
since 1992) and Exhibit 13 (which contained Dr. Hausler’s electronic signature
that did not optically transmit with his memorandum) (id. at 6-8). NIRS opposes
AmerGen’s motion ([NIRS] Opposition to AmerGen Motion To Strike (Jan. 13,
2000)).

We grant AmerGen’s motion in part, and deny it in part. First, regarding
AmerGen’s motion to strike NIRS’s argument to construe its contention as seeking
UT measurements below the sand bed region, our disposition of that issue has
rendered AmerGen’s request moot (supra note 28). Second, we grant AmerGen’s
motion to strike NIRS’s argument that AmerGen failed to comply with particular

36In their supplemental briefs addressing the scope issue, AmerGen, NIRS, and the NRC Staff
discussed relevant Commission case law. Although all of the cases cited by the parties ruled that
the proposed contentions were inadmissible, each of the cases is easily distinguished from this case.
For example, in Turkey Point, CLI-01-17, 54 NRC at 9, the Commission explained that emergency
planning is a safety issue that is outside the scope of license renewal, because the Commission
has ‘‘various regulations establishing standards for emergency plans . . . [that] are independent of
license renewal and will continue to apply during the renewal term.”” Here, in contrast, NIRS does
not challenge safety issues that are governed by standards embedded in regulations; rather, NIRS
permissibly contends that regulatory activities and requirements ‘‘may not be sufficient to manage
the effects of aging in [the drywell liner during] the period of extended operation’” (id. at 10 (quoting
60 Fed. Reg. at 22,469)). In Turkey Point, the Commission also ruled that a safety-related contention
regarding the impact of hurricanes or an aircraft crash on the spent fuel storage pool was outside the
scope, because it did ‘‘not relate to managing the aging of systems, structures, and components’’
(id. at 23). Here, in contrast, NIRS’s contention goes to the heart of AmerGen’s aging management
program related to potential corrosion of the drywell liner during the period of extended operation. In
McGuire/Catawba, CLI-02-26, 56 NRC at 364, the Commission ruled that terrorism contentions are
“‘related to security and are therefore, under our rules, unrelated to ‘the detrimental effects of aging’ *’
and, consequently, outside the scope. Here, in contrast, NIRS’s contention is directly related to the
detrimental effects of aging, and more specifically, the adverse effects of corrosion that may occur
during the period of extended operation.
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epoxy coating inspection standards, but our action in this regard does not alter
our conclusion that NIRS legitimately contends that visual inspections alone of
the epoxy coating will not provide reasonable assurance that pinhole leaks may
provide a pathway for water intrusion in the coating and subsequent corrosion
(see NIRS Petition at 11; NIRS Petition, Dr. Hausler Memo at 1-2). Third,
we deny AmerGen’s request to strike NIRS’s argument that excessive corrosion
in the sand bed region could lead to buckling of the drywell liner. NIRS has
shown (NIRS Petition at 4-6, 9-10, 13; id., Exh. 4, Encl. 2, at 11; NIRS Reply
at 11, 12) that the drywell liner is maintained both for structural support and as
a pressure boundary, that the sand bed region suffered severe corrosion, that the
corrosion is in the form of an 8- to 18-inch-wide band (or bathtub ring) around
the liner, that the buckling criterion for the sand bed region is 0.736 inch, that
the criterion has been violated in some areas of the sand bed region, and in other
areas the margin of safety is as little as 0.064 inch. In our judgment, NIRS’s
Petition was sufficiently specific to put AmerGen on notice that the contention
was concerned about the structural integrity of the sand bed region for purposes
of buckling. Fourth, we deny AmerGen’s motion to strike Exhibits 10, 11, and 12,
because those documents — which were in AmerGen’s possession — legitimately
responded to AmerGen’s Answer and amplified arguments in NIRS’s Petition.
Finally, for the reasons discussed supra note 33, we deny AmerGen’s motion to
strike Exhibit 13. We emphasize, however, that our decision to admit NIRS’s
contention would not change even if we were to disregard those four exhibits.

2. On February 7, 2006, NIRS submitted a motion to add new contentions
or, in the alternative, to supplement the basis of its current contention. See
Motion for Leave To Add Contentions or Supplement the Basis of the Current
Contention (Feb. 7, 2006). On February 17, 2006, AmerGen and the NRC Staff
filed responses opposing NIRS’s motion. See AmerGen’s Answer to [NIRS’s]
Motion for Leave To Add Contentions or Supplement the Basis of the Current
Contention (Feb. 17, 2006); NRC Staff’s Response to Motion for Leave To Add
Contentions or Supplement the Basis of the Current Contention (Feb. 17, 2006).
We will issue a ruling on this motion pending further consideration of the parties’
arguments.

IV. CONCLUSION

For the foregoing reasons, we (1) deny New Jersey’s Request for Hearing and
Petition To Intervene (supra Part 11.B),% (2) grant NIRS’s Request for Hearing

37 Pursuant to the Atomic Energy Act, 42 U.S.C. §2021(/) (2000), the Commission’s regulations
provide that an interested State that has not been admitted as a party will be afforded a reasonable
opportunity to participate in a hearing (10 C.F.R. §2.315(c)). See Louisiana Energy Services, L.P.
(National Enrichment Facility), CLI-04-35, 60 NRC 619, 626-27 (2004).
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and Petition To Intervene (supra Part 11.C), (3) grant in part and deny in part
AmerGen’s Motion To Strike (supra Part III), and (4) take under consideration
NIRS’s Motion To Add Contentions (supra Part III). The hearing shall be
conducted in accordance with the informal adjudicatory procedures prescribed in
Subpart L of 10 C.F.R. Part 2.

This Memorandum and Order is subject to appeal in accordance with the provi-
sions in 10 C.F.R. §2.311. Any petitions for review meeting the requirements set
forth in section 2.311 must be filed within 10 days of service of this Memorandum
and Order.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD?

E. Roy Hawkens, Chairman
ADMINISTRATIVE JUDGE

Dr. Paul B. Abramson?®
ADMINISTRATIVE JUDGE

Dr. Anthony J. Baratta
ADMINISTRATIVE JUDGE

Rockville, Maryland
February 27, 2006

38 Copies of this Memorandum and Order and the accompanying opinion concurring in part and
dissenting in part were sent this date by Internet e-mail to counsel for: (1) AmerGen, (2) New Jersey,
(3) NIRS, and (3) the NRC Staff.

3 Judge Abramson concurs with the Board’s conclusions that (1) New Jersey and NIRS established
standing, and (2) New Jersey failed to proffer an admissible contention. Judge Abramson disagrees,
however, with the Board’s conclusion that NIRS proffered an admissible contention. He has filed a
dissenting opinion that immediately follows this Memorandum and Order.
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Dissenting Opinion of Judge Abramson, Disagreeing with the Board’s
Conclusion That NIRS Proffered an Admissible Contention

While I concur with the majority’s findings regarding the petition of the New
Jersey State Department of Environmental Protection, I disagree, for the reasons
set out below, with their findings regarding the contention of NIRS which relates
to corrosion management.

The fundamental issue with respect to the contention proffered by NIRS is
whether or not it relates to a matter within the scope of this proceeding, which is
focused singularly upon ‘‘the detrimental effects of aging on the functionality of
certain systems, structures, and components in the period of extended operation.””!
The point of conducting a hearing regarding a request for an extension of an
operating license is to determine if the Commission has reasonable assurances
that the plant can operate without endangering the health and safety of the public
during any such period of extended operation. It is not to rehash issues that were
addressed during the initial license review or that are being addressed during
the license period by ongoing regulatory oversight. In fact, the Commission has
been crystal clear that the scope of a license renewal hearing excludes, because
it would be ‘‘unnecessary and wasteful,”’ consideration of matters which are the
subject of the ‘‘agency’s ongoing regulatory oversight programs [which] routinely
address many safety issues and will continue to address them in years 41 through
60 of a plant’s life (assuming a grant of the renewal application).”’?> Therefore,
this proceeding concerns only matters in which aging-related degradation might
reasonably be expected to arise during the period of proposed extended operation.

The contention submitted by NIRS undoubtedly relates to a problem of im-
portance to the agency. In fact, it has been of such import that the agency has
had an ongoing regulatory oversight program on THIS issue for THIS particular
plant for more than 20 years. Unfortunately, we are not presented with any useful
analysis by the parties as to whether or not the corrosion issue raised by NIRS
falls within the scope of matters within the purview of a hearing for a license
renewal.? Nonetheless, that fact does not relieve us of our duty to thoroughly
scrutinize the contention and determine whether it is inadmissible pursuant to

! Final Rule: ‘‘Nuclear Power Plant License Renewal; Revisions,” 60 Fed. Reg. 22,461, 22,464
(May 8, 1995).
2 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1
and 2), CLI-02-26, 56 NRC 358, 364 (2002).
3In this regard, it is certainly not dispositive that the Commission mentioned corrosion as one
of the sources from which ‘‘aging effects can result’’ (Florida Power & Light Co. (Turkey Point
Nuclear Generating Plant), CLI-01-17, 54 NRC 3, 7 (2001) (emphasis added)). While it is certain that
corrosion may be age-related, for it to be so there must be a monotonic effect: i.e. greater time always
results in greater corrosion. Where there is no exposure to a corrosive environment, there cannot be
(Continued)
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governing law regardless of what was contained in the parties’ briefs. The history
of the corrosion at issue has been discussed at length by the majority and needs
no repetition here. However, a short summary aids in understanding the reason
for my concern.

This particular corrosion was initiated by a design or construction flaw or
error (a faulty bellows and/or gasket, according to NIRS#) that caused the area
above the drywell, which is flooded during refueling, to leak. As a result, water
dripped slowly into the 3-inch gap between the carbon steel drywell liner and a
reinforced concrete shield structure surrounding it. There the water was retained
by sand, which was originally installed in the lower portion of the gap, and
slowly caused corrosion of the steel liner. The problem was discovered some 20
years ago’ and the problem was addressed over a period of time: the sand was
removed, the depth of the corrosion was measured, epoxy was placed over the
corroded area to prevent further corrosion, the source of the leak was identified,
and steps were taken to keep water out of the gap between the steel liner and
the surrounding shield wall.” Petitioners’ principal concern originates from their
view that ‘‘water will be retained in the pores of the sand bed . . . and continue][ ]
to support corrosion’’;} however, NIRS’s petition recognizes that the sand was
actually removed,’ and the focus of that petition thereupon became the agency’s
requirement that the licensee establish a program to measure the thickness of the
remaining steel — that is, it focuses on the ongoing regulatory oversight.

NIRS’s argument commences with the assertion that the drywell liner in what
used to be the sand bed region has been reduced by corrosion to the point where it
very closely approaches the minimum thickness required to prevent buckling load
failure. However, nowhere in the original petition or the reply is the argument
made by Petitioners that buckling failure is a possibility.'? In fact, Petitioners point

corrosion, and therefore a necessary element of a contention that age related degradation will take
place due to corrosion is a reasoned and technically supported allegation that there is a corrosive
environment.

4NIRS Petition at 5.

S1d. at 4, 5 (citing NRC Information Notice 86-99, Supplement 1 (Dec. 8, 1986) as stating that
the problem was first recognized in the Oyster Creek plant in 1980 and that investigations were
undertaken by the operator beginning in 1983).

6 Oyster Creek Generating Station License Renewal Application (July 22, 2005) at 3.5-19 to 3.5-20.

71d. at 4-54 t0 4-55.

8 NIRS Petition at 6.

9 Id. at 7-8 (noting that sand removal was initiated nearly 20 years ago, in 1988, and completed in
1992).

10/4. at 8. Petitioners note that the sand was originally installed to prevent buckling of the drywell
liner at the transition from freestanding, but they make no mention whatsoever of any effects that
the removal of that sand might have upon the propensity of the liner for buckling failure. Nor do

(Continued)
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out that each of ten bays has a region of localized corrosion 8 to 18 inches wide and
30 to 40 inches long,!" but they make no mention of the actual total circumference
of the liner at that vertical location or what portion of it is corroded by these
ten corrosion sites. Petitioners have not argued, and have presented no technical
support for the proposition, that this apparently spaced pattern of reduction in
thickness produces the type of weakening that could result in buckling failure; in
fact, in 1992, the NRC Staff undertook a detailed review of a GE reanalysis of
the potential for buckling failure and found no effect from removal of the sand or
from the reduced thickness of the steel liner.!?

In 1995, the licensee reported that ‘‘the corrosion has been arrested in the sand
bed region of the drywell.””!3

The effects of this particular corrosion and whether or not it has been or
will continue to be properly monitored is a matter for the agency’s Office of
Enforcement because it is the subject of an ongoing regulatory oversight program;
the corrosion was a temporary problem, not related to aging, and therefore
inappropriate subject matter for this proceeding.

Notwithstanding the attention devoted by NIRS in their petition to the amount
of previous corrosion, the primary impact, in fact, is to challenge the efficacy
of the ongoing regulatory oversight program,'* contending that the program is
insufficient to determine the extent of existing, or — as Petitioners imply but do

they present any discussion or offer any expert analysis or testimony to support an argument that the
reduction in liner thickness caused by this corrosion increases the potential for buckling failure. In
an apparent effort to cure this failing, Petitioners’ expert has submitted an affidavit accompanying
Petitioners’ February 7, 2006 Motion for Leave To Add Contentions or Supplement the Basis of the
Current Contention [hereinafter NIRS February Motion], in which he states the additional technical
proposition that ‘‘localized corrosion probably occurred on the outside of the liner at the concrete-steel
boundary,”” and added his conclusion that ‘‘the entire structure is not only in danger of buckling, but
indeed of collapse.”” NIRS February Motion, Exh. C at 3. The NIRS February Motion is opposed
by AmerGen and the NRC Staff, and — as indicated in the majority opinion — it remains pending
before the Board.

IINIRS Petition at 9.

12 §oe NIRS Petition, Exh. 3, at 4 (including an NRC Staff finding, from 1992, that ‘‘the Oyster
Creek drywell has adequate margin against buckling with no sand support for an assumed sand bed
region shell thickness of 0.736 inch’’ [the measured minimum thickness remaining after corrosion].
The Staff went on to observe that the results of this stress analysis can only be interpreted to represent
the corroded areas and noted it is essential that the licensee perform thickness measurements at all
available opportunities and at various accessible areas ‘‘so as to confirm that the thickness of the
corroded areas are as projected and the corroded areas are localized.”” Id. at 5.

I3NIRS Petition, Exh. 6, at 1. In this regard, Petitioners imply that the reductions in thickness could
cause the drywell liner to leak when pressurized by the consequences of a severe accident. NIRS
Petition at 4. However, that speculation is entirely without argument or support.

14NRC Staff Answer to NIRS Petition at 12-16.
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not assert — future corrosion.'> The NRC Staff points out the existence of the
approved drywell inspection and corrosion management program, but the Staff
fails to analyze the impacts upon the admissibility of the Petitioners’ contention of
either: (a) the fact that this was a temporary problem which has been discovered
and addressed and is believed to have been resolved; or (b) that this regulatory
oversight program has been ongoing for two decades. Similarly, the Applicant
merely mentions the fact that its drywell management program has been approved
by the agency but proffers no analysis of the effect of this program upon the
admissibility of this contention.'¢

Admissibility here of such a challenge requires examination of the proper scope
of a license renewal proceeding. For a contention to be admissible in a proceeding
regarding a proposed license period extension, it must relate to the ‘‘detrimental
effects of aging.”’!” Here, the degradation cited by Petitioners was the result of a
temporary situation caused by a design or construction flaw or error. Once such
a temporary situation has been cured, there is no longer any effect from it, and
therefore there is no nexus to aging. While the degradation was indeed serious, its
existence demonstrates no aging-related degradation. That said, it is nonetheless
possible that there could be aging-related effects from corrosion caused by the
atmosphere to which the liner is always subjected. However, Petitioners have not
made such an argument, instead making only an oblique unsupported assertion
that ‘‘wet conditions occurring over the past 12 years behind the epoxy coating can
reasonably contribute to corrosion,’’'® but offering no support for the proposition
that wet conditions have indeed occurred over the past 12 years, and making no
mention of the conditions to be expected going forward from the date of their
petition or during the period of extended operation.

Even if we assume (which we are not permitted to do'?), that Petitioners
intended to make such an assertion for the period of extended operation, the
fact that the proposition is wholly unsupported and therefore entirely speculative
causes this contention to fail at the threshold — it fails to present any fact or expert
opinion supporting the proposition that a corrosive environment would be present
during the period of extended operation and therefore fails to raise any issue related
to that period with the required specificity and support. I therefore conclude that
the Petitioners’ contention fails because — in the complete absence of information

15 See, e.g., NIRS Petition at 12-14.

16 AmerGen Answer to NIRS Petition at 21, 26-27.

" Turkey Point, CLI-01-17, 54 NRC at 7.

18 NIRS Petition at 11.

19 [ouisiana Energy Services, L.P. (National Enrichment Facility), LBP-04-14, 60 NRC 40, 56
(2004); Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility),
LBP-01-35, 54 NRC 403, 422 (2001); Arizona Public Service Co. (Palo Verde Nuclear Generating
Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991).

232



suggesting that the steel liner would be subject to a corrosive environment in the
future — the contention raises no issue relating to the detrimental effects of aging.

Noting my opinion that the contention has failed because it did not raise
any issue within the scope of this proceeding, I am nonetheless compelled by
the majority’s analysis to address a secondary issue: if the petition had indeed
raised an issue related to the ‘‘detrimental effects of aging,”’?° the contention
would still be inadmissible unless it either (a) raised an issue that was not
the subject of an ongoing regulatory oversight program, or (b) presented a
colorable and supported argument that the ongoing regulatory oversight program
was insufficient to manage the problem over the period of extended operation.
Here the corrosion problem unique to this plant has been the subject of an
ongoing regulatory oversight program for two decades, but Petitioners contend
that the oversight program is insufficient. Thus, this contention, had it passed the
threshold test, might have been interpreted to fall within the carve-out of clause
(b) above. A careful examination of what Petitioners claim the deficiency to be
reveals, however, that Petitioners’ complaint makes no reasoned and supported
argument that the ongoing regulatory program will be insufficient during the
period of extended operation; instead, it challenges the methodology used by
the licensee (and approved by the NRC Staff) to address the previous corrosion
and to determine whether or not that corrosion has indeed been arrested. For
this contention to relate to the period of extended operation, Petitioners would
have had to argue and present support for the proposition that (a) the liner would
be exposed to a corrosive environment in the period of extended operation, as
discussed above, and (b) the ongoing regulatory program is insufficient to address
the effects of this exposure. Petitioners’ contention fails here for the same reason
that it failed the threshold test: it simply fails to argue or support the necessary
kernel of the issue — the future presence of a corrosive environment.

For the foregoing reasons, I dissent from the majority opinion to the extent it
concludes that NIRS’s contention is admissible.

20 Tyrkey Point, CLI-01-17, 54 NRC at 7.
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OPERATING LICENSE AMENDMENTS
IMMEDIATE EFFECTIVENESS
POWER UPRATE

A pending hearing does not delay a licensing decision. NRC regulations instruct
the Staff ‘“‘to issue its approval or denial of the application promptly’’ once it
completes its own review of the application, notwithstanding the ‘‘pendency of
any hearing.”” 10 C.F.R. § 2.1202(a).

NO SIGNIFICANT HAZARDS DETERMINATION

After publishing its proposed findings for public comment, the Staff made
a ‘‘no significant hazards consideration’’ finding and issued the power uprate
amendment.
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STAY OF EFFECTIVENESS
RULES OF PROCEDURE

The Intervenor’s request did not meet NRC standards for a stay. Mere
speculation concerning a nuclear accident does not demonstrate immediate and
irreparable harm necessary for a stay.

DUE PROCESS
IMMEDIATE EFFECTIVENESS

An NRC Staff decision to grant a power uprate license amendment did not
leave Intervenors without ‘effective redress,”’ because the license amendment
can be revoked or conditioned after a full hearing if the Board determines the
license amendment should not have been granted.

DUE PROCESS

Granting the license amendment prior to a Board decision did not circumvent
Intervenors’ right to a hearing. The Atomic Energy Act expressly authorizes
the NRC to grant license amendments, and to make them immediately effective
“‘in advance of the holding and completion of any required hearing,”” so long
as the NRC determines that the amendment involves ‘‘no significant hazards
consideration.”” See Atomic Energy Act § 189a(2)(A), 42 U.S.C. §2239a(2)(A).
See also 10 C.F.R. §2.1202(a); 10 C.F.R. § 50.58(b)(6); 10 C.F.R. § 50.92.

MEMORANDUM AND ORDER

By this Order, we deny a request by the New England Coalition (NEC) —
submitted in the form of a letter — that we prevent or stay issuance of an
operating license amendment to Entergy Nuclear Vermont Yankee, LLC, and
Entergy Nuclear Operations, Inc. (together, ‘‘Entergy’’). NEC believes the license
amendment should not be allowed to take effect until after completion of a pending
adjudication before our Atomic Safety and Licensing Board. The amendment has
in fact now issued (on March 2, 2006). It allows an increase in the maximum
power at Entergy’s Vermont Yankee Nuclear Power Station in Windham County,
Vermont. NEC is an intervenor in the power uprate adjudication. The Licensing
Board has not yet held a hearing on NEC’s contentions.

NEC’s request asks the Commission itself to ‘‘abstain’’ from issuing the
license amendment until the Licensing Board finishes its adjudication. But it
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is the NRC Staff, not the Commission, that considers applications for license
amendments. Indeed, our regulations expressly instruct the Staff not to let
pending hearings delay licensing decisions: the Staff is ‘‘to issue its approval
or denial of the application promptly’’ once it completes its own review of the
application, notwithstanding the ‘‘pendency of any hearing.”’! And the Staff
action on a licensing application is ‘‘effective upon issuance,”” except (in the
case of power reactor license amendments) where there are *‘significant hazards
considerations.’’? Here, following publishing of its proposed findings for public
comment, the Staff made a ‘‘no significant hazards consideration’’ finding, and
issued the power uprate amendment, on March 2, 2006, just 2 days after we
received NEC’s letter asking ‘‘the Commission’’ to abstain from issuing the
license.

The NEC’s argument is extremely general and it does not invoke any NRC
regulation or case precedent. NEC says only that it will be denied *‘effective
redress and due process’’ if the license amendment is granted now, because
first there should be a full hearing on its contention that Vermont Yankee may
not withstand natural phenomena, such as earthquakes, when operating under
increased power.

Even if we were to give NEC’s request a generous construction and treat it as
a request for invocation of our discretionary supervisory authority over the NRC
Staff to stay the Staff’s issuance of the power uprate amendment, it would still be
deficient.? To obtain a stay, a party must meet four familiar standards: likelihood
of success on the merits, irreparable harm, absence of harm to others, and the
public interest.* Irreparable harm is the most important of the four standards —
the sine qua non of obtaining a stay.> A party seeking a stay must show it faces
imminent, irreparable harm that is both ‘‘certain and great.”’® NEC’s unproved
speculation does not equate to irreparable harm. ‘‘Merely raising the specter of

!'See 10 C.F.R. §2.1202(a).

21d.

3 See Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-01-7, 53 NRC 113,
118 (2001).

4See 10 C.F.R. §2.342(e) (standards for considering whether to stay presiding officer decisions).
While technically not applicable to a request for a stay of NRC Staff action, the section 2.342(e)
standards simply restate commonplace principles of equity universally followed when judicial (or
quasi-judicial) bodies consider stays or other forms of temporary injunctive relief. See Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-90-3, 31 NRC 219, 257 (1990).

5 See USA Recycling, Inc. v. Town of Babylon, 66 F.3d 1272, 1295 (2d Cir. 1995). Accord U.S.
Department of Energy (High-Level Waste Repository), CLI-05-27, 62 NRC 715, 718 (2005).

6 See, e.g., Cuomo v. NRC, 772 F.2d 972, 976 (D.C. Cir. 1985), quoting Wisconsin Gas Co. v.
Federal Energy Regulatory Commission, 758 F.2d 669, 674 (D.C. Cir. 1985).
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a nuclear accident’” does not demonstrate irreparable harm.” And, contrary to
NEC’s view, an NRC Staff decision to grant Vermont Yankee’s power uprate
license amendment does not leave NEC without ‘‘effective redress.”” If the Board
determines after full adjudication that the license amendment should not have
been granted, it may be revoked (or conditioned).

NEC appears to believe that granting the license amendment prior to a Board
decision bypasses NEC’s right to a hearing. But the Atomic Energy Act expressly
authorizes the NRC to grant license amendments, and to make them immediately
effective ‘‘in advance of the holding and completion of any required hearing,”’ so
long as the NRC determines that the amendment involves ‘no significant hazards
consideration’’:

The Commission may issue and make immediately effective any amendment to an
operation license . . . upon a determination by the Commission that such amendment
involves no significant hazards consideration, notwithstanding the pendency before
the Commission of a request for a hearing from any person. Such amendment may
be issued and made immediately effective in advance of the holding and completion
of any required hearing.?®

The other factors governing the grant or denial of stays also do not favor
NEC’s request. A party seeking a stay must show that it is likely to prevail on
the merits of the dispute. NEC has not even addressed the substance of its merits
claims in the adjudication, let alone shown it is likely to prevail. The final two
factors are whether the relief would harm the other parties and where the public
interest lies. NEC does not address these factors either. On the face of things,
though, it would appear that delaying the license amendment, as NEC requests,
would harm Entergy without any obvious benefit to the public interest.

NEC’s request is denied.’

7 Massachusetts Coalition of Citizens with Disabilities v. Civil Defense Agency, 649 F.2d 71, 75
(1st Cir. 1981). Accord Seabrook, CLI-90-3, 31 NRC at 259; Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), CLI-84-5, 19 NRC 953, 964 (1984).

8 See Atomic Energy Act § 189a(2)(A), 42 U.S.C. § 2239a(2)(A). See also 10 C.F.R. §2.1202(a); 10
C.F.R. §50.58(b)(6); 10 C.F.R. § 50.92.

9 Nothing in today’s decision should be understood as expressing our views on the validity of the
amendment at issue here, as we may have to review it in our adjudicatory capacity after completion
of Licensing Board proceedings.
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IT IS SO ORDERED.

For the Commission'®

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
This 3d day of March 2006.

Concurring Opinion by Commissioner Gregory B. Jaczko

My approval of today’s decision should not be construed as agreement with
the determination that this license amendment should be immediately effective.
My concerns regarding this license amendment being immediately effective are
being addressed in another forum.

10 Chairman Diaz was not present when this item was affirmed. Accordingly, the formal vote of
the Commission was 4-0 in favor of the decision. Chairman Diaz, however, had previously voted to
approve this Order and had he been present he would have affirmed his prior vote.
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In this 10 C.F.R. Part 70 proceeding regarding the application of Louisiana
Energy Services, L.P., for authorization to possess and use source, byproduct,
and special nuclear material to enrich natural uranium by the gas centrifuge
process at its planned National Enrichment Facility (NEF) to be built near Eunice,
New Mexico, the Licensing Board rules in favor of the NRC Staff regarding
portions of a National Environmental Policy Act (NEPA)-related environmental
contention proffered by Intervenors Nuclear Information and Resource Service
and Public Citizen that challenges the adequacy of the Staff’s discussion in the
Final Environmental Impact Statement (FEIS) of the environmental impacts of
near-surface disposal of depleted uranium associated with the NEF.

NEPA: APPLICANT RESPONSIBILITIES; NRC RESPONSIBILITIES
NRC: RESPONSIBILITIES UNDER NEPA

NEPA, and the corresponding NRC regulations implementing the agency’s
responsibilities pursuant to that Act, see 42 U.S.C. §§ 4321 et seq., 10 C.F.R. Part
51, require a license applicant to describe and the Staff to consider the potential
environmental effects of the proposed agency action (i.e., issuance of a license).
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NEPA: CEQ REGULATIONS

The Council on Environmental Quality (CEQ) has implemented regulations
providing guidance on agency compliance with NEPA, which may help to direct
the Staff’s NEPA review. See 40 C.F.R. Part 1500. While the CEQ regulations
are not binding on the NRC when the agency has not expressly adopted them,
they are entitled to considerable deference. See Limerick Ecology Action, Inc. v.
NRC, 869 F.2d 719, 725, 743 (3d Cir. 1989).

NEPA: ENVIRONMENTAL ANALYSIS (HARD LOOK);
RULE OF REASON

As a general matter, NEPA imposes procedural restraints on agencies, requiring
that they take a ‘‘hard look’’ at the environmental impacts of a proposed action
and reasonable alternatives to that action. See Louisiana Energy Services, L.P.
(Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 87-88 (1998). This ‘‘hard
look’’ is subject to a “‘rule of reason’’ in that the agency’s environmental review
need only account for those impacts that have some likelihood of occurring or are
reasonably foreseeable. See, e.g., Long Island Lighting Co. (Shoreham Nuclear
Power Station), ALAB-156, 6 AEC 831, 836 (1973).

NEPA: REMOTE AND SPECULATIVE EVENT; SCOPE
OF ENVIRONMENTAL ANALYSIS (ESTIMATE OF
ANTICIPATED IMPACTS)

Agencies have considerable discretion in determining the extent to which a
particular subject is analyzed, see Claiborne, CLI-98-3, 47 NRC at 103, and
may decline to examine ‘ ‘remote and speculative’’ or ‘‘inconsequentially small’’
impacts, see Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-919, 30 NRC 29, 44 (1989) (citing Limerick Ecology
Action, 869 F.2d at 739). In the words of the Commission, ‘‘NEPA does not call
for certainty or precision, but an estimate of anticipated (not unduly speculative)
impacts.”” CLI-05-20, 62 NRC at 536 (emphasis in original).

NEPA: CONSIDERATION OF ALTERNATIVES (PREFERENCES
OF PRIVATE APPLICANT)

When the agency reviews an application filed by a private entity, as opposed to
a project initiated by the federal government, it may accord substantial weight to
the applicant’s preferences with regard to consideration of alternatives, including
choices regarding site selection and project design. See Hydro Resources, Inc.
(P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC 31, 55 (2001)
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(citing Citizens Against Burlington v. Busey, 938 F.2d 190, 197 (D.C. Cir. 1991));
Claiborne, CLI-98-3, 47 NRC at 104 (quoting City of Grapevine v. Department
of Transportation, 17 F.3d 1502, 1506 (D.C. Cir. 1994)).

NEPA: SCOPE OF ENVIRONMENTAL ANALYSIS (DIRECT AND
INDIRECT EFFECTS)

The CEQ regulations state that an agency environmental impact statement
(EIS) must address both direct and indirect, or secondary, effects of an action. See
40 C.F.R. §§ 1502.16, 1508.8. Direct effects are those caused by, and occurring at
the same time and place as, the federal action, while indirect effects are caused by
the action at a later time or more distant place, yet still are reasonably foreseeable.
See id. § 1508.8. An agency is not required to discuss indirect effects it considers
remote or speculative. See Vermont Yankee Nuclear Power Corp. v. Natural
Resources Defense Council, Inc., 435 U.S. 519, 551 (1978).

NEPA: ENVIRONMENTAL IMPACT STATEMENT
(INCORPORATION BY REFERENCE; RELIANCE
ON STATE REVIEW)

In conducting its environmental review, an agency has discretion to rely on
data, analyses, or reports prepared by persons or entities other than agency staff,
including competent and responsible state authorities. See, e.g., Public Service
Co. of Oklahoma (Black Fox Station, Units 1 and 2), LBP-78-28, 8 NRC 281, 282
(1978). The Staff must, however, independently evaluate and take responsibility
for the pertinent information before relying on it in an EIS. See 10 C.F.R.
§ 51.70(b). In other words, the Staff need not replicate the work done by another
entity, but rather must independently review and find relevant and scientifically
reasonable any outside reports or analyses on which it intends to rely.

NEPA: FINAL ENVIRONMENTAL IMPACT STATEMENT
(LICENSING BOARD DECISION AS AMENDMENT); RECORD OF
DECISION (LICENSING BOARD DECISION AS AMENDMENT)

NEPA and Part 51 require that a ‘‘record of decision’’ accompany any Com-
mission decision on ‘‘any action for which a final environmental impact statement
has been prepared.”” 10 C.F.R. § 51.102(a). Typically under Part 51, the Staff
prepares the record of decision on an action, see id. §51.102(b), but when a
hearing is held on the proposed action, the Licensing Board’s initial decision on
that action constitutes the record of decision, see id. §51.102(c). In addition,
section 51.103(c) states that the record of decision may in fact incorporate by
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reference any material contained in the relevant FEIS. Thus, the FEIS and Board
initial decisions (and any subsequent final decision by the Commission) together
form the record of decision in a contested proceeding. See Claiborne, CLI-98-3,
47 NRC at 89.

NEPA: FINAL ENVIRONMENTAL IMPACT STATEMENT
(LICENSING BOARD DECISION AS AMENDMENT)

When a Board decision supplements or differs from the findings of the Staff
as set forth in its FEIS, the FEIS is deemed modified by the Board’s decision to
that extent. See, e.g., HRI, CLI-01-4, 53 NRC at 53; see also CLI-05-20, 62 NRC
at 537 n.59 (“‘[a]ny Board ‘impacts’ findings will be added to the NEPA record
of decision’’).

REGULATIONS: INTERPRETATION (10 C.F.R. PART 61)

Part 61 of 10 C.F.R. sets forth the NRC’s regulations for the disposal of low-
level radioactive waste in a land disposal facility, including certain ‘‘performance
objectives’’ and ‘‘technical requirements’’ that must be met before waste can be
disposed of at a particular site. See generally 10 C.F.R. Part 61, Subparts C & D.

ATOMIC ENERGY ACT: COOPERATION WITH STATES;
DELEGATION OF AUTHORITY TO STATES

Although the Part 61 requirements are directed at the Staff, the Atomic Energy
Actof 1954 (AEA), 42 U.S.C. §§ 2011 ef seq., permits the NRC to delegate certain
regulatory authority to individual states. Specifically, AEA § 274 authorizes the
Commission ‘‘to enter into agreements with the Governor of any State providing
for discontinuance of the regulatory authority of the Commission’’ with respect
to byproduct materials, source materials, and small quantities of special nuclear
materials, including the disposal of such materials. See id. §2021(b). Those
‘“‘Agreement States’’ have the authority, for the duration of the agreement, ‘‘to
regulate the materials covered by the agreement for the protection of the public
health and safety from radiation hazards.”” Id. Before it is granted authority
to participate in the Agreement State program, a state must pass legislation
establishing the authority for that state to conduct a radiation control program,
and must further assume and implement that authority through the promulgation
of state regulations. See id. §2021(d), (0). At bottom, the state must show
its willingness to assume regulatory responsibility for the materials covered by
the proposed agreement under a regulatory regime that is equivalent to or more
stringent than Part 61. See id. § 2021(d)(1), (0)(2).
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ATOMIC ENERGY ACT: COOPERATION WITH STATES;
DELEGATION OF AUTHORITY TO STATES (COMPATIBILITY
OF REGULATIONS)

Section 274 also imposes certain requirements that the Commission must fulfill
before it enters into an agreement with any state. Specifically, the Commission
is required to find the state radiation control program ‘‘compatible’’ in certain
respects with that of the NRC, and must further find that program ‘‘adequate
to protect the public health and safety with respect to the materials covered by
the proposed agreement.”” 42 U.S.C. §2021(d)(2). Among those regulations for
which compatibility must be found are the performance objectives and technical
requirements set forth in Subparts C and D, respectively, of the Part 61 reg-
ulations. See Office of State & Tribal Programs (STP), NRC, STP Procedure
SA-200, Compatibility Categories and Health and Safety Identification for NRC
Regulations and Other Program Elements (Oct. 8, 2004) at 6-7, App. A at 125-26
(ADAMS Accession No. ML042820600).

ATOMIC ENERGY ACT: COOPERATION WITH STATES;
DELEGATION OF AUTHORITY TO STATES (RESPONSIBILITIES
OF NRC)

Once the Commission and a state enter into an agreement pursuant to section
274, the NRC retains only oversight authority over the specific activities covered
by the agreement, see 42 U.S.C. § 2021(j), while the Agreement State assumes
all active regulatory authority with regard to those specified activities, see id.
§2021(b). In its oversight capacity, the NRC is required to conduct regular
reviews of a state’s radiation control program, intended to ensure Agreement
State programs remain compatible and provide adequate protection of public
health and safety. The NRC further retains the power to terminate or suspend
an agreement with any state under certain circumstances if it determines that
such action is required to ensure public health and safety. See id. § 2021(j); see
also Statement of Principles and Policy for the Agreement State Program; Policy
Statement on Adequacy and Compatibility of Agreement State Programs (62 Fed.
Reg. 46,517, 46,520-21 (Sept. 3, 1997)).

RULES OF PRACTICE: CONTENTIONS (AMENDMENT)

When an Intervenor’s challenges in an admitted contention are directed at a
draft EIS because the FEIS has not yet been issued by the Staff, the contention can
be construed as a challenge to the FEIS without the need for further modification.
See, e.g., Claiborne, CLI-98-3, 47 NRC at 84 (Board appropriately deemed envi-
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ronmental contentions based on applicant’s environmental report as challenges to
the FEIS).

REGULATIONS: INTERPRETATION (10 C.F.R. PART 61,
SUBPARTS C & D)

Part 61 of 10 C.F.R. sets forth the licensing requirements for land disposal
of low-level radioactive waste (LLRW). A “‘land disposal facility’’ includes any
‘‘land, building, and structures, and equipment which are intended to be used for
the disposal of radioactive wastes,”” but does not include *‘geologic repository’’
disposal. 10 C.F.R. §61.2. Subpart D of Part 61 sets forth the ‘‘technical
requirements’’ for LLRW land disposal facilities, and ‘‘specif[ies] the minimum
characteristics a disposal site must have to be acceptable for use as a near-surface
disposal facility.”” Id. §61.50(a). Part 61 defines a ‘‘near-surface disposal
facility’” as ‘‘a land disposal facility in which radioactive waste is disposed of
in or within the upper 30 meters of the earth’s surface.”” Id. § 61.2. A primary
purpose of the Subpart D technical requirements is to ensure that the Subpart
C performance objectives for a land disposal facility are met. Id. §61.50(a).
The Subpart C ‘“performance objectives,’’ in turn, must be met regardless of the
classification of the waste involved, and are specifically intended to (1) protect the
general public from releases of radioactivity, id. § 61.41; (2) protect individuals
from inadvertent intrusion at any time after active institutional controls over
a disposal site are removed, id. § 61.42; (3) protect individuals from radiation
exposures during operation of a facility, id. § 61.43; and (4) ensure the long-term
stability of the disposal site after closure, id. § 61.44.

REGULATIONS: INTERPRETATION (10 C.F.R. PART 61)

The determination about whether near-surface disposal is appropriate for a
particular type of radioactive waste turns in large part on how that waste is
classified. Section 61.55 of 10 C.F.R. sets forth a classification system for
evaluating whether a particular LLRW can be disposed of in a near-surface
facility based on the long-lived and/or short-lived radionuclides present in the
waste. See id. § 61.55(a)(3)-(5), tbls. 1 & 2. Class A, B, and C wastes are generally
appropriate for near-surface disposal, see id. § 61.55(a)(2)(i)-(iii), while wastes
having a greater radioactivity than Class C, i.e., ‘‘greater than Class C’’ waste,
are typically not appropriate for near-surface disposal, see id. § 61.55(a)(2)(iv). If
a particular radioactive waste does not contain any of the radionuclides listed in
that section, it is, by default, designated Class A waste. See id. § 61.55(a)(6).
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REGULATIONS: INTERPRETATION (10 C.F.R. PART 61)

Part 61 contains flexibility to deal with the occurrence of new waste streams or
disposal methods that were not included in the Part 61 rulemaking. Specifically,
10 C.F.R. § 61.58 states:

The Commission may, upon request or on its own initiative, authorize other
provisions for the classification and characteristics of waste on a specific basis, if,
after evaluation, of the specific characteristics of the waste, disposal site, and method
of disposal, it finds reasonable assurance of compliance with the performance
objectives in subpart C of this part.

REGULATIONS: INTERPRETATION (10 C.F.R. PART 61)

A distinction must be drawn between the particular classification of depleted
uranium waste pursuant to 10 C.F.R. § 61.55(a), and the appropriateness of land
disposal of that waste according to the Part 61 performance objectives. The
appropriateness of near-surface disposal of large quantities of depleted uranium
from an enrichment facility depends on whether such disposal would comply with
the Part 61 performance objectives, and such compliance, in turn, depends on the
specific characteristics of a particular disposal site, or, in the case of a generic
analysis, assumptions regarding specific-site characteristics. In other words, some
near-surface disposal facilities may not be capable of accepting large quantities
of depleted uranium from enrichment operations, and dose pathway analyses
should be performed on a site-specific basis to ensure compliance with Part 61,
Subpart C.

LICENSING BOARDS: JURISDICTION (REGULATIONS OF
OTHER AGENCIES)

RULES OF PRACTICE: CONTENTIONS (SCOPE OF
PROCEEDING)

Compliance with regulations of other federal agencies, such as Environmen-
tal Protection Agency drinking water contamination limits, are issues beyond
a Board’s jurisdiction and outside the scope of the proceeding. See Hydro
Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque, NM 87120), CLI-98-
16, 48 NRC 119, 121-22 (1998) (licensing boards do not have jurisdiction over
matters properly before other regulatory bodies).

REGULATIONS: INTERPRETATION (10 C.F.R. PART 61)

The Part 61 regulations establish dose limitations to protect members of the
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public from releases of radioactivity from land disposal facilities. Specifically,
10 C.F.R. §61.41 establishes whole body and organ dose limits, requiring that
radioactive material released to the environment in ground or surface water, air,
soil, plants, or animals ‘ ‘must not result in an annual dose exceeding an equivalent
of 25 millirems to the whole body, 75 millirems to the thyroid, and 25 millirems
to any other organ of any member of the public.”” Section 61.42 refers to
protection of the ‘‘inadvertent intruder,”” and requires that ‘‘[d]esign, operation,
and closure of the land disposal facility must ensure protection of any individual
inadvertently intruding into the disposal site and occupying the site or contacting
the waste at any time after active institutional controls over the disposal site are
removed.”” Taken together, then, the performance objectives for a near-surface
disposal facility require that the relevant licensing entity examine whether, at any
particular time after active institutional controls are removed, the section 61.41
dose limitations will be met for the inadvertent intruder.

NEPA: ENVIRONMENTAL ANALYSIS (HARD LOOK;
RULE OF REASON)

REGULATIONS: INTERPRETATION (10 C.F.R. PART 61)

Absent particular circumstances that provide a foundation for excluding in-
truder scenarios in evaluating compliance with the Part 61 regulations, intruder
scenarios and intruder dose must be considered by the licensing entity at the
time of initial licensing or any subsequent license amendment. Consideration and
evaluation of intruder scenarios and related intruder dose would then be part of
the ‘‘hard look’ NEPA requires the Staff to take at the environmental impacts
associated with a particular licensing action.

NEPA: ENVIRONMENTAL ANALYSIS (HARD LOOK;
RULE OF REASON)

The Staff is ultimately responsible for the work undertaken, or not undertaken,
by its contractors; therefore, a Staff NEPA analysis is not necessarily insufficient
if, in the face of a deficiency on the part of its contractor, a responsible Staff
official has ‘‘stepped into the breach’ and conducted the necessary review and
analysis.

NEPA: ENVIRONMENTAL ANALYSIS (HARD LOOK;
RULE OF REASON)

In evaluating environmental impacts for NEPA purposes, it is appropriate for
the Staff to make a determination that, because of the specific circumstances
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under consideration, certain scenarios, such as Part 61 intruder scenarios, are so
unlikely, i.e., so unduly speculative, as to fall outside the scope of the Staff’s
NEPA review. Such a determination is a proper exercise of NEPA’s ‘‘rule of
reason.’’

NEPA: ENVIRONMENTAL ANALYSIS (HARD LOOK; INDIRECT
EFFECTS)

NEPA requires the Staff to take a hard look at all reasonably foreseeable
environmental consequences of construction and operation of a proposed facility,
including those secondary or indirect consequences of disposal of the waste
generated by that facility. These secondary effects cannot, and need not for the
purposes of satisfying the agency’s NEPA obligation, see CLI-05-20, 62 NRC at
536, be examined with particularity when a specific disposal site has not yet been
identified.

TECHNICAL ISSUE(S) DISCUSSED

The following technical issues are discussed: environmental impacts of land
disposal of depleted uranium waste; low-level radioactive waste classification.

SECOND PARTIAL INITIAL DECISION

(Environmental Impacts of Disposal of Depleted Uranium)

I. INTRODUCTION

1.1 On December 12, 2003, Louisiana Energy Services, L.P. (LES), filed an
application with the NRC seeking authority to construct and operate a uranium
enrichment facility — designated the National Enrichment Facility (NEF) — near
Eunice, New Mexico. This Second Partial Initial Decision presents the Licensing
Board’s findings of fact and conclusions of law relative to portions of an admitted
environmental contention (EC) proffered by Intervenors Nuclear Information and
Resource Service and Public Citizen (NIRS/PC) — NIRS/PC EC-4 — Impacts
of Waste Storage and Disposal — which challenges the adequacy of the Final
Environmental Impact Statement (FEIS) prepared by the NRC Staff in connection
with the NEF application. Specifically, this Decision addresses those portions of
contention EC-4 remanded to the Board by the Commission’s decision in CLI-05-
20, 62 NRC 523 (2005), concerning the adequacy of the Staff’s discussion in the
FEIS of the environmental impacts of near-surface disposal of depleted uranium
(DU) associated with the NEF.
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1.2 For the reasons set forth below, the Board finds that, in the face of a
NIRS/PC challenge to the FEIS as reflected in that portion of contention NIRS/PC
EC-4 concerning the Staff’s analysis of the impacts of near-surface disposal
remanded by the Commission in CLI-05-20, the Staff has, based on the record
now before the Board, carried its burden of proof to demonstrate the adequacy
of the FEIS in accordance with 10 C.F.R. §§2.325, 51.104. Thus, the Board
concludes that the NIRS/PC claims in contention NIRS/PC EC-4, as remanded,
regarding the sufficiency of the FEIS analysis of near-surface disposal impacts
cannot be sustained.

II. PROCEDURAL BACKGROUND

2.1 This Licensing Board has discussed the procedural history of this pro-
ceeding on numerous occasions, including in the context of our first partial initial
decision on environmental contentions, see LBP-05-13, 61 NRC 385, 392-402
(2005), and will not repeat that detailed discussion here.! Accordingly, we provide
below a summary of this background, as well as a discussion of the developments
with regard to EC-4 since the issuance of that first partial initial decision and,
importantly, since the issuance of CLI-05-20, to provide context for this Second
Partial Initial Decision.

2.2 Following LES’s December 2003 submission of its application for a
30-year 10 C.F.R. Part 70 license to construct and operate the proposed NEF, on
January 30, 2004, the Commission issued a notice of hearing and opportunity to
intervene in the proceeding on the NEF application. See CLI-04-3, 59 NRC 10
(2004) (69 Fed. Reg. 5873 (Feb. 6, 2004)). Several entities responded by filing
petitions to intervene pursuant to 10 C.F.R. § 2.309(a), including NIRS/PC.? See
LBP-05-13, 61 NRC at 392. Following a Commission ruling that found NIRS/PC
to have standing and so referred their intervention petition to the Licensing Board
Panel for further consideration, this Licensing Board was constituted to preside

!'The Commission likewise discussed in some detail the *‘unusually complicated procedural history”’
of contention NIRS/PC EC-4 in its recent decision remanding an amended form of that contention to
the Licensing Board for its further consideration and appropriate action. See CLI-05-20, 62 NRC at
525-33.

2Two state governmental entities, the New Mexico Environment Department (NMED) and the
Attorney General of New Mexico (AGNM), also filed intervention petitions and were subsequently
admitted as parties to this proceeding. See LBP-04-14, 60 NRC 40, 75 (2004). On August 12, 2005,
the Board issued a memorandum and order that: (1) approved a settlement agreement between NMED,
the AGNM, and LES; (2) dismissed those admitted contentions proffered by NMED or the AGNM;
and (3) accepted the withdrawal of NMED and the AGNM from this proceeding. See Licensing Board
Memorandum and Order (Approving Settlement Agreement and Accepting Withdrawal of Parties)
(Aug. 12, 2005) at 7-8 (unpublished).
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over the LES adjudicatory proceeding. See id. at 392-93. On June 15, 2004,
the Board held a 1-day prehearing conference in Hobbs, New Mexico, during
which the Petitioners, LES, and the Staff made oral presentations regarding the
admissibility of each contention proffered by the Petitioners, see id. at 394,
including contention NIRS/PC EC-4.

2.3 On July 19, 2004, the Board issued a memorandum and order admitting
NIRS/PC as parties to the proceeding, finding they had proffered at least one
admissible contention. See LBP-04-14, 60 NRC at 48. Among those contentions
admitted by the Board was NIRS/PC EC-4 which, as originally admitted, contested
the sufficiency of the LES Environmental Report (ER) for the NEF in that it
allegedly failed to discuss the environmental impacts of the construction and
operation of a deconversion plant for the depleted uranium hexafluoride (DUF,)
waste produced at the NEF. See LBP-05-13, 61 NRC at 395.

2.4  Thereafter, on October 20, 2004, NIRS/PC filed a motion to amend or
supplement previously admitted contentions, including EC-4, based on certain ad-
ditional information contained in the Staff’s draft environmental impact statement
(DEIS) for the NEF. See Motion on Behalf of [NIRS/PC] To Amend and Sup-
plement Contentions (Oct. 20, 2004) [hereinafter October Contention Motion].
In a November 22, 2004 memorandum and order, the Board admitted in part the
proffered amendment to EC-4. Specifically, the Board admitted that portion of
the amendment alleging that the DEIS failed to discuss the environmental impacts
of the construction and operation of a DUF, deconversion plant.* The Board
declined at that time, however, to admit a supplemental paragraph that it viewed
as related to the issue of whether depleted uranium from an enrichment facility
constitutes low-level waste, an issue then pending before the Commission in the
context of a related contention, NIRS/PC EC-3/Technical Contention (TC)-1.#
See LBP-05-13, 61 NRC at 398, 400. In rejecting this latter part of the proffered
amendment, however, the Board noted that the challenges appeared to rest on new
information first revealed in the DEIS, sufficient to provide ‘‘good cause’’ for the

31n the Board’s first partial initial decision on environmental contentions, we decided NIRS/PC’s
challenges to the discussion of the environmental impacts of the construction and operation of a
deconversion facility in the ER and DEIS in favor of LES and the Staff, respectively. See LBP-05-13,
61 NRC at 434-36. On November 21, 2005, the Commission declined NIRS/PC’s petition for review
of the remainder of the Board’s decision relative to that contention. See CLI-05-28, 62 NRC 721,
726-31 (2005).

4As the Commission noted in its decision remanding amended contention EC-4 to the Board,
contentions EC-3/TC-1 and EC-4 once comprised a single two-part contention entitled ‘“Waste
Storage and Disposal.”” See CLI-05-20, 62 NRC at 525. Because each part of that contention raised
substantially different issues, the Board separated those claims into two contentions, EC-3/TC-1,
related to the issue of a *‘plausible strategy’’ for disposal, and EC-4, related solely to the discussion in
LES’s ER of the environmental impacts of deconversion of depleted uranium from the NEF. See id.
(citing LBP-04-14, 60 NRC at 67-68).
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late submission of that amendment such that the amendment was not precluded
by its untimely filing. See Licensing Board Memorandum and Order (Ruling
on Late-Filed Contentions) (Nov. 22, 2004) at 14-15 (unpublished) [hereinafter
November Contention Ruling]. The Board further stated that it rejected that
portion of the amendment ‘‘without prejudice to a renewed motion should the
Commission hold that the Board should hear the waste classification issue relative
to that contention.”” Id. at 15.3

2.5 On January 18, 2005, the Commission issued a ruling on the Board-
referred question of whether depleted uranium from a uranium enrichment facility
could appropriately be categorized as low-level waste. See CLI-05-5, 61 NRC
22 (2005). The Commission concluded that depleted uranium is properly con-
sidered low-level waste, but also cautioned that ‘‘low-level radioactive waste
can encompass both those wastes suitable for near-surface disposal and those
that may require greater isolation.”’® Id. at 32. The Commission further noted
that contentions challenging the waste disposal cost estimates set forth by LES
were still pending before the Board, and that additional environmental or safety
analysis might be required to resolve the issues raised by those contentions. See
id. at 35.

2.6 Following the Commission’s January 2005 ruling on the low-level waste
issue, on February 2, 2005, NIRS/PC filed with the Board a second motion for
the admission of late-filed contentions in which they sought to amend and/or
supplement three previously admitted contentions, including EC-4. See Motion
on Behalf of Intervenors [NIRS/PC] for Admission of Late-Filed Contentions
(Feb. 2, 2005) [hereinafter February Contention Motion]. With regard to EC-4,
NIRS/PC referred to the Board’s previous statement concerning the possibility
of a renewed contention amendment motion should the Commission rule the
Board should hear the issue of the waste classification of depleted uranium,
and averred that the Commission ruling in CLI-05-5 raised new information on
which the proposed amendment to EC-4 appropriately was based. See id. at 1-5.
Specifically, as relevant here, NIRS/PC again challenged the analysis in the DEIS
of the environmental impacts of near-surface disposal methods, as well as the
analysis of estimated doses from geologic disposal. See id. at 8, 9-12, 16-17. In
addition, while the October 2004 motion by NIRS/PC had focused quite narrowly
on three issues related to the impacts of depleted uranium disposal, this February

5In addition, to further clarify the scope of EC-4 as then admitted, the Board modified the title of
the contention to delete the words ‘‘and Disposal.”” See LBP-05-13, 61 NRC at 398.

®Indeed, the Commission emphasized that the only question before it was ‘‘whether depleted
uranium is a low-level radioactive waste, not whether it meets one of the particular low-level waste
classifications, or whether a near-surface disposal facility will be adequate.”” See CLI-05-5, 61 NRC
at 34.
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motion presented numerous bases and claims touching on a wide range of new
issues. See CLI-05-20, 62 NRC at 530.

2.7 In a May 3, 2005 ruling, the Board again declined to admit NIRS/PC’s
proposed amendment to their contention EC-4 relative to the environmental
impacts of depleted uranium disposal. See Licensing Board Memorandum and
Order (Ruling on NIRS/PC Late-Filed Contentions and Providing Administrative
Directives) (May 3, 2005) at 9-11 (unpublished). Specifically, the Board found
that the proffered amendment failed to meet both the standard for nontimely
amendment of contentions and the general contention admissibility requirements
set forth in 10 C.F.R. § 2.309(c) and 2.309(f), respectively, in that NIRS/PC did
not demonstrate good cause for the untimely amendment and, in any event, raised
issues outside the scope of the admitted contention and did not present sufficient
factual or expert opinion support. See id. at 10-11.

2.8 During the time between NIRS/PC’s February 2 motion and the Board’s
May 3 ruling on that motion, the Board held an evidentiary hearing in Hobbs, New
Mexico, during which it took testimony and evidence from LES, NIRS/PC, and
the Staff on the four admitted NIRS/PC environmental contentions, including the
EC-4 challenges to the ER and DEIS discussions of the impacts of deconversion.
See LBP-05-13, 61 NRC at 401-02; Tr. at 340-1692. On June 8, 2005, the Board
issued its first partial initial decision regarding those environmental contentions.
See LBP-05-13, 61 NRC 385. With regard to contention NIRS/PC EC-4, the Board
found that NIRS/PC’s challenges could not be sustained, in that the Staff’s analysis
in the DEIS ‘‘[met] the requirements of [the National Environmental Policy Act]
in that it adequately discuss[ed] the environmental impacts of construction and
lifetime operation of a conversion plant for the DUF, waste that is required in
conjunction with the proposed enrichment plant.”” Id. at 436. Because the Board
had previously declined to admit any further amendment to contention NIRS/PC
EC-4, it noted in its decision that the ruling therein represented the Board’s final
determination regarding that contention. See id. at 402 n.3.

2.9  On June 23, 2005, NIRS/PC petitioned for Commission review of the
Board’s decision in LBP-05-13 with regard to each of the environmental con-
tentions. See Petition on Behalf of [NIRS/PC] for Review of First Partial Initial
Decision on Environmental Contentions (June 23, 2005). As relevant here,
NIRS/PC submitted that ‘‘[t]he Board erred in refusing to allow NIRS/PC to
show the environmental impacts of waste disposal’’ when the Board declined to
admit the amendments to contention NIRS/PC EC-4 asserted by NIRS/PC in their
October 2004 and February 2005 motions.” See id. at 14.

7In their petition for review, NIRS/PC alleged six other Board errors with regard to its decision on
environmental contentions, including two additional claims related to EC-4. On November 21, 2005,
the Commission denied further review of those issues. See CLI-05-28, 62 NRC at 726-31.

253



2.10 While the NIRS/PC petition was pending before the Commission,
the Board and the parties prepared for an evidentiary hearing, scheduled for
October 24-28, 2005, regarding several NIRS/PC technical contentions. In
preparation for that hearing, on September 15 and September 16, 2005, the Staff,
LES, and NIRS/PC submitted to the Board prefiled direct testimony regarding the
contested issues to be litigated at the October hearing.? In response to the prefiled
direct testimony of NIRS/PC witness Dr. Arjun Makhijani, LES and the Staff
each filed motions in limine seeking to strike various portions of Dr. Makhijani’s
testimony. See Licensing Board Memorandum and Order (Ruling on In Limine
Motions and Motion To Dismiss) (Oct. 4, 2005) at 1 (unpublished) [hereinafter
First In Limine Ruling].® On October 4, 2005, the Board issued a ruling granting
the LES and Staff motions to strike certain portions of Dr. Makhijani’s prefiled
direct testimony to the degree the testimony fell outside the scope of the admitted
NIRS/PC contentions at issue. See id. at 3-17.

2.11 Following the Board’s October 4 ruling, LES and the Staff each filed
a motion seeking to exclude certain exhibits purportedly associated with Dr.
Makhijani’s prefiled direct testimony, and subsequently filed in limine motions
relative to Dr. Makhijani’s prefiled rebuttal testimony, again seeking to exclude
certain testimony and associated evidentiary materials. In an October 20, 2005
memorandum and order, the Board addressed the LES and Staff motions relative
to the NIRS/PC prefiled exhibits and Dr. Makhijani’s prefiled rebuttal testimony.
With regard to the prefiled rebuttal testimony, the Board again granted the motions
in part, finding that certain portions of Dr. Makhijani’s testimony fell outside
the scope of the contentions as admitted and/or the permissible scope of rebuttal
testimony. See Licensing Board Memorandum and Order (Ruling on In Limine
Motions Regarding Prefiled Exhibits and Rebuttal Testimony) (Oct. 20, 2005)
at 2-7 (unpublished) [hereinafter Second In Limine Ruling]. With regard to the
prefiled exhibits proffered in support of Dr. Makhijani’s prefiled testimony, the
Board essentially found that any exhibits not expressly cited in Dr. Makhijani’s

8 While much of the prefiled testimony, and, accordingly, LES and Staff motions in limine relative
to the NIRS/PC testimony, is irrelevant for purposes of this Second Partial Initial Decision, as the
Board explains further below, some of the prefiled testimony does relate directly or peripherally to
the issues now before the Board in the context of contention NIRS/PC EC-4.

%In its motion, LES also included a renewed motion to dismiss in whole or in part certain admitted
NIRS/PC contentions scheduled to be litigated at the October hearing. LES had previously sought, in
an August 31, 2005 motion, to have dismissed and/or limit the scope of several admitted NIRS/PC
contentions, a motion the Board found would more appropriately be framed as a motion in limine
relative to NIRS/PC prefiled direct testimony or by a renewed motion to dismiss at the time such
testimony was filed. See First In Limine Ruling at 2. The Board denied the renewed LES motion,
finding dismissal of any contention or portion thereof improper in that even if the Board struck all
NIRS/PC prefiled testimony relative to those contested issues, NIRS/PC could nonetheless seek to
their case solely on the basis of cross-examination of LES and Staff witnesses. See id. at 3.
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prefiled direct or rebuttal testimony would not be admitted in support of that
testimony, though such a finding did not preclude the use of those as exhibits
for cross-examination purposes or in support of oral surrebuttal testimony, as
appropriate.!® See id. at 8-9.

2.12  Thereafter, a few days prior to the start of the evidentiary hearing, in
an October 19, 2005 memorandum and order, the Commission determined that
“‘the Board erred in not admitting for hearing an amended contention [NIRS/PC
EC-4] on the environmental impacts of depleted uranium disposal,”” CLI-05-20,
62 NRC at 524, and remanded certain ‘‘impacts’’-related aspects of the amended
contention to the Board for its consideration, see id. Specifically, the Commission
directed the Board to consider the text and three bases of the amendment proffered
by NIRS/PC in their October 2004 motion, as well as the February 2005 motion
“‘to the extent that it raises or elaborates upon essentially the same ‘impacts’
analysis arguments made following the DEIS.”’ Id. at 532; see also id. at 533 n.49.
The Commission further indicated its belief that, because the remanded issues
regarding disposal impacts ‘‘substantially overlap those now before the Board as
a part of NIRS/PC’s contentions challenging LES’s estimates of depleted uranium
disposal costs,”” which were scheduled to be litigated during the evidentiary
hearing the following week, there would be no need for a stand-alone hearing on
the issues raised by the remanded impacts contention.!! See id. at 524.

2.13  On October 24-27, 2005, the Board held the scheduled evidentiary
hearing on the subject of the remaining admitted NIRS/PC contentions. See Tr.
at 1738-3179. Prior to taking any testimony or evidence, the Board discussed
with the parties the scope of the Commission remand of contention NIRS/PC
EC-4, as well as how the parties believed, as a procedural matter, litigation of
contention NIRS/PC EC-4 should proceed, particularly given the Commission’s
expressed belief that the remanded issues overlapped to a considerable degree
the issues already before the Board. See Tr. at 1773-1814. While the parties
differ in their interpretations of the scope of the Commission remand, an issue

101n addition, with regard to two documents that NIRS/PC had previously sought to incorporate by
reference into the prefiled testimony of Dr. Makhijani, the Board again emphasized that incorporation
by reference of a document as purported testimony or evidence is not an acceptable practice, and
that those documents should instead be specifically cited and relied on as evidentiary support for Dr.
Makhijani’s prefiled testimony. See Second In Limine Ruling at 10.

"1 The Commission also stated, however, that if the Board found supplemental evidence necessary
to fill any gaps remaining in the record following the conclusion of the October hearing, it could
request such evidence from the parties. See CLI-05-20, 62 NRC at 524. Because the Board finds that
the evidentiary hearing record now before it, in conjunction with the information submitted by the
parties in support of the pending cross-motions for summary disposition, contains sufficient testimony
and evidentiary material on which to make a determination regarding amended contention NIRS/PC
EC-4 as remanded by the Commission, the Board sees no utility in requesting further supplemental
evidence from the parties.
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we address in Part IIL.B, infra, they essentially agreed that they were prepared
to go forward and present testimony regarding the sufficiency of the Staff’s
review in the FEIS of the environmental impacts of near-surface disposal of
depleted uranium from the NEF, see Tr. at 1789-98.12 Accordingly, based on the
Commission’s guidance in CLI-05-20 and the parties’ expressed belief that many,
if not all, of the issues presented by the Commission remand could be litigated
in the context of that October hearing, the parties presented supplemental oral
testimony by their respective ‘‘disposal’’ witnesses/panels (originally proffered to
testify on the subject of the plausibility and estimated cost of disposal) regarding
the sufficiency of the Staff’s analysis in the FEIS of the impacts of disposal of
depleted uranium from the NEF, and conducted cross-examination of the other
parties’ witnesses. See Tr. at 2606-3083.

2.14 Following the conclusion of the October 2005 evidentiary hearing,
NIRS/PC once again filed with the Board a motion for the admission of an
amendment to contention NIRS/PC EC-4. See Motion on Behalf of Intervenors
[NIRS/PC] for Admission of Supplemental and Additional Late-Filed Contentions
Under 10 CFR 2.309(c) (Nov. 11, 2005). Specifically, NIRS/PC sought to add
two paragraphs challenging the FEIS analysis of the impacts of waste disposal as
insufficient, in that (1) the Staff failed to take a ‘‘hard look’’ at the impacts of
near-surface disposal of large quantities of depleted uranium from an enrichment
facility, and (2) the FEIS fails adequately to disclose the models and parameter
values used in its analysis of the impacts of deep disposal, and the results of that
analysis cannot be reproduced. See id. at 8-14. LES and the Staff filed responses
to this motion on, respectively, November 28 and 29, 2005, each objecting to
the admission of any additional amendment to contention NIRS/PC EC-4 on
both timeliness and general admissibility grounds. See NRC Staff Response
to Motion on Behalf of Intervenors [NIRS/PC] for Admission of Supplemental
and Additional Late-Filed Contentions Under 10 C.F.R. §2.309(c) (Nov. 29,
2005); [LES] Response to Intervenors’ Supplemental and Additional Late-Filed
Contentions (Nov. 28, 2005). The Board issues a separate decision today denying
NIRS/PC’s motion to amend contention EC-4. See Licensing Board Memorandum
and Order (Ruling on Motion To Amend Contention NIRS/PC EC-4) (Mar. 3,
2006) (unpublished) [hereinafter Contention Amendment Ruling]. Accordingly,

12 Counsel for the Staff did note that she was not prepared to say that the Staff could provide a
complete evidentiary basis to support the Staff National Environmental Policy Act review relative
to disposal impacts and that, therefore, the record of the hearing should be kept open following the
conclusion of that week’s hearing sessions in case a need for additional testimony and evidence on
the substance of the Commission remand were to arise. See Tr. at 1793-94. Because the Board finds
sufficient evidence on the record of this proceeding on which to resolve the substance of EC-4 as
remanded by the Commission, Staff’s concern in this regard is now a nonissue. With this Decision,
however, we do close the evidentiary record regarding contention NIRS/PC EC-4.
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the issues raised in that proposed amendment, to the extent they fall outside the
scope of the amended contention admitted by the Commission in CLI-05-20, are
not considered or addressed in the instant Partial Initial Decision.

2.15 While the November NIRS/PC motion to amend contention NIRS/PC
EC-4 was pending before the Board, the Staff and NIRS/PC filed cross-motions for
summary disposition of a portion of contention NIRS/PC EC-4 remanded by the
Commission. See NRC Staff Motion for Summary Disposition (Nov. 18, 2005);
Motion for Partial Summary Disposition Submitted on Behalf of Intervenors
[NIRS/PC] (Nov. 18, 2005). In a footnote to its decision in CLI-05-20, the
Commission indicated that, though it deemed admissible and was remanding
to the Board for litigation a NIRS/PC challenge to the DEIS analysis of dose
estimates for geologic disposal, it viewed the issue as ‘‘amenable to summary
disposition.”” See CLI-05-20, 62 NRC at 533 n.48. During the October evidentiary
hearing, the Board indicated its agreement with the Commission that the geologic
disposal impacts challenge could likely be relegated to summary disposition, see,
e.g., Tr. at 1817-18, 1823, and set resolution of this issue on a separate track. See
Tr. at 3156-60; Licensing Board Order (Accepting Joint Report Proposals) (Nov.
9, 2005) at 1-2 (unpublished). The Board discusses the deep disposal impacts
issues subject to summary disposition in a separate ruling issued today on the
NIRS/PC and Staff summary disposition motions, in which the Board grants the
Staff’s motion for summary disposition as to the remanded NIRS/PC challenge to
the analysis in the DEIS/FEIS of the environmental impacts of geologic disposal.
See LBP-06-9, 63 NRC 289 (2006).

2.16 Finally, on November 30, 2005, pursuant to 10 C.F.R. § 2.712 and the
schedule set forth in an August 12, 2005 Board memorandum and order, see
Licensing Board Memorandum and Order (Memorializing Results of Prehearing
Conference) (Aug. 12, 2005) at 3 (unpublished), NIRS/PC, LES, and the Staff
filed proposed findings of fact and conclusions of law regarding the NIRS/PC con-
tentions litigated at the October hearing, including contention NIRS/PC EC-4 as
remanded.!® See Proposed Findings of Fact and Conclusions of Law Submitted on
Behalf of Intervenors [NIRS/PC] Based Upon Evidence Taken on October 24-27,
2005 (Nov. 30, 2005) [hereinafter NIRS/PC Proposed Findings]; [LES] Proposed
Findings of Fact and Conclusions of Law Concerning Contentions NIRS/PC
EC-3/TC-1, EC-5/TC-2, EC-6/TC-3, and EC-4 (as Remanded) (Nov. 30, 2005)
[hereinafter LES Proposed Findings]; NRC Staff’s Proposed Finding of Fact
and Conclusions of Law Concerning NIRS/PC Contentions [EC-3/TC-1], [EC-
5/TC-2], [EC-6/TC-3], and [EC-4] (Nov. 30, 2005) [hereinafter Staff Proposed

13 0n November 29, 2005, the Staff filed a motion requesting an extension of time to file proposed
findings of fact and conclusions of law, based on a motion by LES to supplement the hearing record
on two discrete cost issues. The Board denied that motion. See Licensing Board Order (Denying
Filing Extension Motion) (Nov. 30, 2005) at 1 (unpublished).
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Findings]. Each of the parties likewise filed reply findings of fact and conclusions
of law in accordance with the schedule set by the Board, in which each responded
to the proposed findings and conclusions proffered by the other parties. See
[LES] Reply Findings of Fact and Conclusions of Law Concerning Contentions
NIRS/PC EC-3/TC-1, EC-5/TC-2, EC-6/TC-3, and EC-4 (as Remanded) (Dec.
23, 2005); Reply Proposed Findings of Fact and Conclusions of Law Submitted on
Behalf of Intervenors [NIRS/PC] Based Upon Evidence Taken on October 24-27,
2005 (Dec. 22, 2005); NRC Staff Reply Findings of Fact Concerning NIRS/PC
Contentions [EC-3/TC-1], [EC-5/TC-2], [EC-6/TC-3], and [EC-4] (Dec. 22,
2005).

III. APPLICABLE LEGAL STANDARDS AND SCOPE OF
CONTENTION NIRS/PC EC-4

A. Applicable Legal Standards and Regulatory Requirements
1. National Environmental Policy Act and 10 C.F.R. Part 51 Regulations

3.1 The contention at issue here arises under the National Environmental
Policy Act (NEPA), and the NRC regulations implementing the agency’s respon-
sibilities pursuant to that Act. See 42 U.S.C. §§4321 et seq.; 10 C.F.R. Part
51. In short, NEPA and the corresponding agency regulations require a license
applicant to describe and the Staff to consider the potential environmental effects
of the proposed agency action (i.e., issuance of a license). Further, the Council on
Environmental Quality (CEQ) has implemented regulations providing guidance
on agency compliance with NEPA, which may help to direct the Staff’s NEPA
review. See 40 C.F.R. Part 1500.'* The Board described the requirements of
NEPA and the agency’s Part 51 regulations in some detail in its first partial
initial decision on environmental contentions, see LBP-05-13, 61 NRC at 403-05,
and will not provide a lengthy recitation here. Instead, a brief discussion of
the pertinent NEPA principles provides a sufficient framework for the Board’s
decision.

3.2 As a general matter, NEPA imposes procedural restraints on agencies,
requiring them to take a ‘‘hard look’’ at the environmental impacts of a proposed
action and reasonable alternatives to that action. See Louisiana Energy Services,
L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 87-88 (1998). This
“‘hard look’’ is subject to a ‘‘rule of reason’’ in that the agency’s environmental
review, rather than addressing every impact that could possibly result, need

4 While the CEQ regulations are not binding on the NRC when the agency has not expressly
adopted them, the regulations are entitled to considerable deference. See Limerick Ecology Action,
Inc. v. NRC, 869 F.2d 719, 725, 743 (3d Cir. 1989).
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only account for those that have some likelihood of occurring or are reasonably
foreseeable. See, e.g., Long Island Lighting Co. (Shoreham Nuclear Power
Station), ALAB-156, 6 AEC 831, 836 (1973). Agencies have considerable
discretion in determining the extent to which a particular subject is analyzed,
see Claiborne, CLI-98-3, 47 NRC at 103, and may decline to examine ‘‘remote
and speculative’” or ‘‘inconsequentially small’’ impacts, see Vermont Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30
NRC 29, 44 (1989) (citing Limerick Ecology Action, 869 F.2d at 739). In the
words of the Commission, ‘‘NEPA does not call for certainty or precision, but an
estimate of anticipated (not unduly speculative) impacts.”” CLI-05-20, 62 NRC
at 536 (emphasis in original). Also in that vein, when reviewing an application
filed by a private entity, as opposed to a federally sponsored project, the agency
may accord substantial weight to the preferences of the applicant with regard to
the consideration of alternatives, including choices regarding site selection and
project design. See Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM
87174), CLI-01-4, 53 NRC 31, 55 (2001) (citing Citizens Against Burlington v.
Busey, 938 F.2d 190, 197 (D.C. Cir. 1991)); Claiborne, CLI-98-3, 47 NRC at 104
(quoting City of Grapevine v. Department of Transportation, 17 F.3d 1502, 1506
(D.C. Cir. 1994)).

3.3 In addition, the CEQ regulations state that an agency environmental
impact statement (EIS) must address both direct and indirect, or secondary,
effects of an action. See 40 C.F.R. §§ 1502.16, 1508.8. Direct effects are those
caused by the federal action, and occurring at the same time and place as that
action, while indirect effects are caused by the action at a later time or more
distant place, yet still are reasonably foreseeable. See 40 C.F.R. § 1508.8. An
agency is not, however, required to discuss any indirect effects it considers remote
or speculative. See Vermont Yankee Nuclear Power Corp. v. Natural Resources
Defense Council, Inc., 435 U.S. 519, 551 (1978).

3.4 Finally, in conducting its environmental review, an agency may, in its
discretion, rely on data, analyses, or reports prepared by persons or entities other
than agency staff, including competent and responsible state authorities, see, e.g.,
Public Service Co. of Oklahoma (Black Fox Station, Units 1 and 2), LBP-78-28, 8
NRC 281, 282 (1978), provided, however, that the Staff independently evaluates
and takes responsibility for the pertinent information before relying on it in an
EIS, see 10 C.F.R. §51.70(b). In other words, the Staff need not replicate the
work completed by another entity, but rather must independently review and find
relevant and scientifically reasonable any outside reports or analyses on which it
intends to rely.

3.5 NEPA and Part 51 require that as a part of its environmental review the
Staff prepare a ‘‘record of decision’’ to accompany any Commission decision on
‘‘any action for which a final environmental impact statement has been prepared.”’
10 C.FR. §51.102(a). Typically under Part 51, the Staff prepares the record
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of decision on an action, see id. §51.102(b), but when a hearing is held on the
proposed action, as here, the Licensing Board’s initial decision on that action
constitutes the record of decision, see id. § 51.102(c). Section 51.103(c) goes on to
state that the record of decision may in fact incorporate by reference any material
contained in the relevant FEIS. Thus, the FEIS and Board initial decisions (and
any subsequent final decision by the Commission) together form the record of
decision in a contested proceeding, such as the instant proceeding on the NEF
application. See Claiborne, CLI-98-3, 47 NRC at 89. In addition, when a Board
decision supplements or differs from the findings of the Staff as set forth in its
FEIS, the FEIS is deemed modified by the decision to that extent. See, e.g., HRI,
CLI-01-4, 53 NRC at 53. The Commission indicated as much here, noting in its
October 2005 remand to the Board that “‘[a]ny Board ‘impacts’ findings will be
added to the NEPA record of decision.”” CLI-05-20, 62 NRC at 537 n.59 (citing
HRI, CLI-01-4, 53 NRC at 53).

2. 10 C.F.R. Part 61 Regulations and the NRC Agreement State Program

3.6 Part 61 sets forth the NRC’s regulations for the disposal of low-level
radioactive waste in a land disposal facility, including certain ‘‘performance
objectives’” and ‘‘technical requirements’’ that must be met before waste can be
disposed of at a particular site. See generally 10 C.F.R. Part 61, Subparts C & D.
The Part 61 requirements, as relevant here, are discussed in greater detail in Part
II.B.1, infra.

3.7 Though in the strictest sense the Part 61 requirements provide direction
to the Staff, the Atomic Energy Act of 1954 (AEA), 42 U.S.C. §§2011 ef seq.,
permits the NRC to delegate certain regulatory authority to individual states.
Specifically, AEA § 274 authorizes the Commission ‘‘to enter into agreements
with the Governor of any State providing for discontinuance of the regulatory
authority of the Commission’” with respect to byproduct materials, source ma-
terials, and small quantities of special nuclear materials, including the disposal
of such materials. See 42 U.S.C. §2021(b). Such ‘‘Agreement States’’ have the
authority, for the duration of the agreement, ‘‘to regulate the materials covered
by the agreement for the protection of the public health and safety from radiation
hazards.”” Id. Before it can be authorized to participate in the Agreement State
program, a state pursuing Agreement State status must pass legislation estab-
lishing the authority for that state to conduct a radiation control program, and
must further assume and implement that authority through the promulgation of
state regulations. See id. § 2021(d), (o). In essence, the state must demonstrate
its willingness to assume regulatory responsibility for the materials covered by
the proposed agreement under a regulatory regime that is equivalent to or more
stringent than Part 61. See id. § 2021(d)(1), (0)(2).
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3.8 Section 274 likewise imposes certain requirements on the Commission
that must be met before it enters into an agreement with any state. Specifically, the
Commission is required to find the state radiation control program ‘‘compatible’’
in certain respects with that of the NRC, and must further find that program
‘‘adequate to protect the public health and safety with respect to the materials
covered by the proposed agreement.”” Id. §2021(d)(2). Importantly, among
those regulations for which compatibility must be found are the performance
objectives and technical requirements set forth in Subparts C and D, respectively,
of the NRC’s Part 61 regulations. See Office of State & Tribal Programs (STP),
NRC, STP Procedure SA-200, Compatibility Categories and Health and Safety
Identification for NRC Regulations and Other Program Elements (Oct. 8, 2004)
at 6-7, App. A at 125-26 (ADAMS Accession No. ML042820600). Once the
Commission and a state enter into an agreement, the NRC retains oversight
authority over the specific activities covered by the agreement, see 42 U.S.C.
§ 2021(j), while the Agreement State assumes all active regulatory authority with
regard to those specified activities, see id. § 2021(b). As part of its oversight
role, the NRC conducts regular reviews of a state’s radiation control program,
intended to ensure Agreement State programs continue to be compatible and to
provide adequate protection of public health and safety. The NRC further retains
the power to terminate or suspend an agreement with any state under certain
circumstances if it determines that such action is required to ensure public health
and safety. See id. § 2021(j); see also Statement of Principles and Policy for the
Agreement State Program; Policy Statement on Adequacy and Compatibility of
Agreement State Programs (62 Fed. Reg. 46,517, 46,520-21 (Sept. 3, 1997)).

B. Scope of Commission Remand of Contention NIRS/PC EC-4

3.9 As noted above, several days prior to the October 2005 evidentiary
hearing in this proceeding, the Commission remanded to the Board for its consid-
eration an amendment to contention NIRS/PC EC-4 regarding the environmental
impacts of disposal of depleted uranium from the NEF. See CLI-05-20, 62 NRC
at 524. Specifically, the Commission directed the Board to consider three separate
but related challenges raised by NIRS/PC in their October 2004 motion, and
reiterated, though more opaquely, in a February 2005 NIRS/PC motion. The first,
raised by paragraph A to the October 2004 proffered amendment, see October
Contention Motion at 15, is the NIRS/PC claim that the Staff concluded in the
DEIS that depleted uranium could be disposed of as Class A low-level waste,
notwithstanding the fact that in adopting the agency’s waste classification reg-
ulations, the Commission did not include an environmental analysis of disposal
of large quantities of depleted uranium, thereby requiring a further environmen-
tal analysis to determine whether near-surface disposal of DU was appropriate,
or whether DU should more appropriately be disposed of similar to ‘‘greater
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than Class C”’ waste.!> See CLI-05-20, 62 NRC at 528, 530. Second, raised
by paragraph B to the October amendment, see October Contention Motion at
15-16, was the NIRS/PC allegation that the DEIS failed to acknowledge repeated
statements by the Commission expressing doubt or concern about the appropri-
ateness of DU for near-surface disposal in that it would not meet the agency’s
Part 61 performance objectives for land disposal, but instead ‘‘simply assumed’’
near-surface disposal would be appropriate for DU from the NEF. See CLI-05-20,
62 NRC at 528, 530. Finally, in paragraph C to the October amendment, see
October Contention Motion at 16, there is the NIRS/PC complaint that the DEIS
did not specify the models or parameter values used for estimating radiological
releases from geologic deep disposal sites, a deficiency that is not corrected by
the DEIS suggestion that models associated with the FEIS issued in connection
with the earlier LES application for the Claiborne Enrichment Center (CEC) were
employed, given that the results were unlike those reported in the CEC FEIS.'
See CLI-05-20, 62 NRC at 528, 530-31.

15 A discussion of waste classification and associated disposal methods is set forth in Part ITIL.B.1,
infra.
16 In sum, the Commission remanded the following contention for the Board’s consideration:
NIRS/PC EC-4 — IMPACTS OF WASTE STORAGE AND DISPOSAL

CONTENTION: The DEIS contains an incorrect analysis of the environmental impacts of
the disposal of depleted uranium hexafluoride waste. The DEIS assumes that depleted uranium
may be disposed of as low-level waste, which is incorrect. The DEIS fails to recognize
the Commission’s stated position that depleted uranium is not appropriate for near-surface
disposal. The DEIS fails to support or explain the modeling of disposal of depleted uranium.

(A) The DEIS states that depleted uranium may be disposed of as Class A low-level
waste. (DEIS at 2-27, 2-31). This is erroneous, because the Commission has
not ruled that depleted uranium constitutes low-level waste. It is also erroneous,
because the Commission’s adoption of 10 CFR Part 61 included no analysis of
the environmental impact of disposal of depleted uranium as low-level waste,
and the Commission could not lawfully decide that such disposal is permissible
without undertaking a full environmental impact analysis. Further, NIRS/PC have
previously explained, in support of contention NIRS/PC EC-3/TC-1, that depleted
uranium should be managed and disposed of in accordance with rules applicable to
Greater than Class C waste, not low-level waste.

(B) The DEIS fails to recognize the Commission’s repeatedly stated position that
depleted uranium is not appropriate for near-surface disposal. The CEC Final EIS
concluded that near-surface disposal of DU,O4 would not comply with 10 CFR
Part 61 and suggested some form of deep disposal. (CEC Final EIS at 4-67).
In 1995, during the scoping process for DOE’s Programmatic EIS concerning
long-term management of DU, NRC stated that large quantities of DU,Oq such as
those derived from the DOE enrichment tailings inventory suggest the need for a
unique disposal facility, such as a mined cavity or exhausted uranium mine. See

(Continued)
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3.10 LES, the Staff, and NIRS/PC nonetheless differ in their respective
interpretations of the scope of the Commission’s CLI-05-20 remand.!” We address
these differing interpretations below, as well as provide additional information
about the scope of the matters before the Board resulting from recent developments
in this proceeding.

1. Waste Classification of Depleted Uranium from Enrichment Facilities
Under 10 C.F.R. §61.55

3.11 Part 61 of 10 C.F.R. sets forth the licensing requirements for land
disposal of low-level radioactive waste (LLRW). A “‘land disposal facility’’
effectively includes any ‘‘land, building, and structures, and equipment which are
intended to be used for the disposal of radioactive wastes,”” but does not include
‘“‘geologic repository’’ disposal. 10 C.F.R. §61.2. As relevant here, Subparts
C and D of Part 61 set forth, respectively, the ‘‘performance objectives’ and
“‘technical requirements’’ that must be met for LLRW land disposal facilities.

Croff, A.G., et al., Evaluation of the Acceptability of Potential Depleted Uranium
Hexafluoride Conversion Products at the Envirocare Disposal Site, ORNL/TM-
2000/355, at 12 (Dec. 2000). On October 18, 2000, in commenting on the DOE
Roadmap for management of DU, the Commission stated that ‘‘[s]hallow land
(near-surface) disposal was not a likely option because a generic performance
assessment indicated the dose requirements of 10 CFR Part 61 could be exceeded
by a wide margin.”” (Letter, E. Leeds, NRC, to Depleted Uranium Hexafluoride
Management Program, DOE, Oct. 18, 2000). The DEIS for the NEF fails to
account for the NRC’s repeated positions on the subject of disposal of DU and
simply assumes that disposal may occur at a near-surface site. An explanation of
such a change in agency position is required.

(C) The DEIS attempts to estimate the impact of disposal of depleted uranium from
the NEF in its modeling of the releases expected from the site. (at 4-58, 4-59 and
Table 4-19). The DEIS fails to disclose the models used or the parameter values.
The text suggests that models used in analyzing the CEC site were used; however,
the results are unlike any reported in connection with the CEC facility. Further,
the model addresses only two hypothetical disposal sites and fails to examine any
actual location of disposal. Performance of a disposal site is highly site-specific.

In addition, the Commission remanded for Board consideration paragraphs B(1), B(2), C, J, and K as
presented in the February 2005 NIRS/PC motion, see February Contention Motion at 9-12, 16-17, to
the extent those paragraphs legitimately amplify the text and paragraphs A, B, and C of the October
motion.

17 The parties do not disagree, however, that, while NIRS/PC’s challenges in the October 2004 and
February 2005 were directed at the DEIS since the FEIS had not yet been issued by the Staff, this
contention can be construed as a challenge to the FEIS without the need for further modification. See,
e.g., Claiborne, CLI-98-3, 47 NRC at 84 (Board appropriately deemed environmental contentions
based on ER as challenges to FEIS).
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See id. Part 61, Subparts C & D. For its part, Subpart D ‘‘specif[ies] the minimum
characteristics a disposal site must have to be acceptable for use as a near-surface
disposal facility.”” Id. §61.50(a). Near-surface disposal is a subset of land
disposal, and a near-surface disposal facility is accordingly defined as ‘‘a land
disposal facility in which radioactive waste is disposed of in or within the upper
30 meters of the earth’s surface.”’!® Id. § 61.2. A primary purpose of the Subpart
D technical requirements is to ensure that the Subpart C performance objectives
for a land disposal facility are met. Id. § 61.50(a). The Subpart C performance
objectives, in turn, must be met regardless of the classification of the waste
involved, and are specifically intended to (1) protect the general public from
releases of radioactivity, id. §61.41; (2) protect individuals from inadvertent
intrusion at any time after active institutional controls over a disposal site are
removed, id. §61.42; (3) protect individuals from radiation exposures during
operation of a facility, id. §61.43; and (4) ensure the long-term stability of the
disposal site after closure, id. § 61.44.

3.12  Much of the Subpart D determination about whether near-surface dis-
posal is appropriate for a particular type of radioactive waste turns on how that
waste is classified. Section 61.55 sets forth a classification system for evaluat-
ing the propriety of near-surface disposal for particular wastes, as well as for
determining appropriate waste forms and stability requirements. Specifically,
section 61.55 calls for the classification of waste based on the long-lived and/or
short-lived radionuclides present in the waste, as listed in Part 61, Tables 1 and
2, respectively. See id. § 61.55(a)(3)-(5), tbls. 1 & 2. Class A, B, and C wastes
are generally appropriate for near-surface disposal, see id. § 61.55(a)(2)(1)-(iii),
while wastes having a greater radioactivity than Class C, i.e., ‘‘greater than
Class C’’ waste, are typically not appropriate for near-surface disposal, see id.
§61.55(a)(2)(iv). Finally, if a particular radioactive waste does not contain any
of the radionuclides listed in Tables 1 and 2, it is, by default, designated Class A
waste. See id. § 61.55(a)(6); see also Staff Exh. 47, at 2-28, 2-31 (NUREG-1790,
“‘Final Environmental Impact Statement for the Proposed National Enrichment
Facility in Lea County, New Mexico,”” vols. 1 & 2 (June 2005)) [hereinafter NEF
FEIS].

8 The type of near-surface disposal contemplated by Subpart D has been referred to variously
throughout the course of this proceeding as shallow land burial, shallow trench burial, and engineered-
trench burial, among others, and these terms have been used seemingly interchangeably by the parties.
Part 61 itself contemplates that ‘‘[n]ear-surface disposal includes disposal in engineered facilities
which may be built totally or partially above-grade provided that such facilities have protective
earthen covers,”” and that ‘‘[bJurial deeper that 30 meters may also be satisfactory’’ provided that
those disposal methods meet the specific technical requirements for near-surface disposal. See 10
C.FR. §61.7(a). For the purposes of this Decision the Board refers generally to ‘‘near-surface
disposal,”” and intends that term to describe, inclusively, any type of disposal that would meet the
technical requirements for near-surface disposal under Part 61.
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3.13 In its January 18, 2005 decision regarding the proper waste category
determination for depleted uranium, the Commission found that depleted uranium
‘‘is appropriately categorized as a low-level radioactive waste.”” CLI-05-5, 61
NRC at 34. None of the parties dispute that the Commission has so categorized
the waste. The Commission declined at that time, however, to reach the issue of
whether depleted uranium from the NEF would meet the Part 61 requirements
for near-surface disposal.!® In fact, the Commission expressly stated that the
only question it was addressing was ‘‘whether depleted uranium is a low-level
radioactive waste, not whether it meets one of the particular low-level waste
classifications, or whether a near-surface disposal facility will be adequate’’ for
disposal of depleted uranium. Id. Thus, the question of the classification of
depleted uranium, i.e., whether it should be classified as Class A, Class B, Class
C, or otherwise, was not resolved by the Commission at that time, and remained
an open question. Indeed, as the Commission made clear in CLI-05-20, it did not,
at that time, ‘‘remand’’ this issue of classification, or any other waste disposal
issue, to the Board for its consideration. See CLI-05-20, 62 NRC at 529.

3.14 The issue of the classification of depleted uranium waste nonetheless
was brought to the forefront again in the context of CLI-05-20. In partially
admitting the October 2004 amendment to contention NIRS/PC EC-4 proffered
by NIRS/PC, the Commission noted NIRS/PC’s challenge to the Staff’s purported
assumption in the DEIS that depleted uranium can be disposed of as Class A
waste. See id. at 535. The parties dispute the meaning of this challenge, however,
and therefore dispute the scope of the Commission’s remand in this regard.

3.15 The differing party interpretations of the Commission’s remand appear
to be rooted in the fact that in CLI-05-20, in addition to remanding several issues
for the Board’s consideration, the Commission also directed the Staff, ‘‘outside
of this adjudication, to consider whether the quantities of depleted uranium at
issue in the waste stream from uranium enrichment facilities warrant amending
section 61.55(a)(6) or the section 61.55(a) waste classification tables,’’ id. at 536.
The Commission further found that, because depleted uranium does not contain
the radionuclides listed in the section 61.55(a) classification tables, ‘‘under a
plain reading of the regulation’” as currently in force, depleted uranium is a
Class A waste. See id. at 535. Lastly, the Commission stated that ‘‘[d]espite
section 61.55(a), we are permitting the NIRS/PC waste impacts contention to go
forward because a formal waste classification finding is not necessary to resolve
the disposal impacts contention, which at bottom goes to whether the impacts

19 As a related matter, the Commission directed that the parties, in their briefs regarding whether
depleted uranium constitutes LLRW, address 10 C.F.R. § 61.55(a)(6), which, as noted above, states
that “‘[i]f radioactive waste does not contain any nuclides listed in either Table 1 or 2, it is Class A.”
Because the Commission reached a decision based on the relevant statutes, it did not address the issues
surrounding section 61.55(a)(6) discussed in the parties’ briefs. See CLI-05-5, 61 NRC at 35 n.64.
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of near-surface disposal have been adequately estimated or assessed for NEPA
purposes.”’ Id. at 536.

3.16 Based on the foregoing language from the Commission, NIRS/PC
would have the Board find, in essence, that the Commission instructed that no
classification of the depleted uranium at issue has been made pursuant to 10
C.F.R. §61.55, that the Board may not make such a classification finding in the
context of this proceeding, and that, instead, additional NEPA analysis must be
conducted before the depleted uranium from the NEF can be classified pursuant
to section 61.55. See NIRS/PC Proposed Findings at 54-55. Indeed, following
the Commission’s issuance of CLI-05-20, and prior to the start of the October
evidentiary hearing, NIRS/PC filed a motion in limine seeking to exclude certain
Staff and LES prefiled testimony as inadmissible and to have admitted certain
prefiled testimony on behalf of NIRS/PC that the Board had previously stricken,
averring that:

[s]ince a classification decision for depleted uranium from enrichment plants under
10 CFR Sec. 61.55 cannot be made, testimony in support of a classification of
depleted uranium from an enrichment plant as Class A low-level radioactive waste
should not be admitted, nor should testimony be admitted whose basis is the
assumption that the depleted uranium from the proposed NEF is Class A and can
therefore be disposed of in a shallow land burial facility.

Motion In Limine on Behalf of Intervenors [NIRS/PC] To Exclude Inadmissible
Evidence and To Admit Relevant Evidence Under Ruling of Nuclear Regulatory
Commission Dated October 19, 2005 (Oct. 21, 2005) at 3-4.2° NIRS/PC have
since repeatedly relied on this position that depleted uranium has not been and
cannot be classified as Class A waste, or given any other classification under
section 61.55, until a NEPA analysis has been conducted in support of a waste
classification. See, e.g., Tr. at 1775-77, 1811, 2672; NIRS/PC Proposed Findings
at 54-55.

3.17 LES, on the other hand, takes the position that depleted uranium is
undoubtedly Class A waste under the plain meaning of section 61.55(a), and that
this question ‘‘is not an issue for this proceeding because the Commission has
resolved the issue.”” Tr. at 1779-80; see also Tr. at 1787-88, 1800, 2671, 2672,
2736-37, 2767-68; LES Proposed Findings at 26. In LES’s estimation, then, the
issue for litigation is limited to whether disposal of depleted uranium from the
NEF in a Class A container or facility would comport with the requirements of
Part 61.

20In response to this motion, the Board reinstated certain NIRS/PC testimony it had previously
excluded, but declined to strike any of the LES or Staff testimony regarding classification of depleted
uranium as Class A waste. See Tr. at 1820-23.
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3.18 The Staff takes a position similar to that of LES. Specifically, the Staff
asserts that depleted uranium is Class A waste under the provisions of Part 61,
but that classification does not settle the inquiry because Part 61 also sets forth
performance requirements, in terms of radiation dose, that must be met before
near-surface disposal can be permitted pursuant to Part 61. See Tr. at 1760-61;
see also Tr. at 1790-91, 1801-02; Staff Proposed Findings at 44-45.

3.19 As each of the parties’ respective positions makes clear, a distinction
must be drawn between the classification of depleted uranium waste, and the
appropriateness of land disposal of that waste according to Part 61 performance
standards. The Board declines to read contention NIRS/PC EC-4, as remanded
by the Commission, as anything more than a challenge to the appropriateness
of near-surface disposal of large quantities of depleted uranium from the NEF.
As the Commission stated in CLI-05-20, and as NIRS/PC has repeatedly pointed
out, it is not for this Board to make a waste classification in this proceeding. See
CLI-05-20, 62 NRC at 536. In fact, such a classification ruling by this Board
is entirely unnecessary because the Commission has unequivocally stated that,
under a plain reading of section 61.55(a), depleted uranium is Class A waste.
See id. at 535. The Board made repeated statements to that effect during the
October evidentiary hearing, emphasizing that it was the Board’s understanding
that the Commission said in CLI-05-20 that under the current regulations de-
pleted uranium is Class A waste. See, e.g., Tr. at 1821-22, 2671-72. Further, the
Commission made a point of noting that section 61.55(a)(6) does not make any
exception for depleted uranium from enrichment facilities, that NIRS/PC did not
seek a waiver of the application of that rule as permitted by 10 C.F.R. §2.335,
and that any attempt by NIRS/PC to use this adjudicatory proceeding to insert
such an exception into that regulation is entirely misdirected. See CLI-05-20,
62 NRC at 536. Thus, a waiver of the existing regulatory requirements is not
a matter before the Board, and we reject any implication by NIRS/PC that the
Board should effectively waive the application of section 61.55(a)(6) relative to
a determination about whether depleted uranium is Class A waste under the Part
61 regulations.

3.20 As the foregoing discussion makes clear, there is no need for the Board
to make a waste classification determination with regard to large quantities of
depleted uranium, and we decline to do so here. The Commission has stated
unequivocally that depleted uranium is Class A waste under 10 C.F.R. § 61.55(a)
as currently in force. Further, the questions of whether this determination is
supported by a NEPA analysis, or whether this is indeed a proper classification
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of depleted uranium, are not before the Board.?' Rather, based on the scope
of the contention proffered by NIRS/PC, the only issue for the Board with
regard to the radiological impacts of near-surface disposal of NEF-generated
depleted uranium is whether, regardless of waste classification, ‘‘the impacts
of near-surface disposal have been adequately estimated or assessed for NEPA
purposes.”” See id. In other words, the Board is to determine whether the Staff
has taken the requisite ‘‘hard look’’ at the environmental impacts of near-surface
disposal of large quantities of depleted uranium from the NEF.

2. Board Rulings on Cross-Motions for Partial Summary Disposition
of Contention NIRS/PC EC-4 and NIRS/PC Motion To Amend
Contention

3.21 As was also noted above, in its remand of an amended contention
NIRS/PC EC-4, the Commission indicated that the Board should give further
consideration to the matter of the environmental impacts of deep disposal of
depleted uranium, suggesting that this aspect of the contention might be subject
to summary disposition. See id. at 533 nn.48-49. Cross-motions for summary
disposition were filed by both the Staff and NIRS/PC, along with a NIRS/PC
request to amend contention NIRS/PC EC-4 regarding both near-surface disposal
and deep disposal impacts concerns associated with the NEF FEIS. As is described
in more detail in the Board’s rulings on those matters, we find the Staff’s motion
dispositive of the deep disposal impacts aspects of remanded contention NIRS/PC
EC-4, see LBP-06-9, 63 NRC at 312-13, and dismiss the additional NIRS/PC
attempt to amend this contention as both untimely and inadequate to meet the
contention admissibility standards, see Contention Amendment Ruling at 16-17,
in part because of the findings we make below.

3.22 Based on the foregoing discussion, that portion of paragraph A that
asserts that the Commission has not ruled that depleted uranium is low-level
waste and paragraph C in its entirety have been decided on the merits, and
accordingly are not before the Board here. With these determinations in hand, the
Board addresses below the remaining challenges by NIRS/PC to the adequacy of
the Staff’s analysis in the FEIS of the impacts of near-surface disposal of large
quantities of depleted uranium.??

21 As the Commission indicated in CLI-05-20, 62 NRC at 536, if there is to be any change in the
classification status of the quantities of depleted uranium at issue in the waste stream from uranium
enrichment facilities, that will come in the context of a Staff rulemaking-related review of that matter.

22 As is apparent from our rulings today regarding the adequacy of the Staff’s NEPA analysis of the
impacts of near-surface disposal and the NIRS/PC challenges to the Staff’s assessment of the impacts
of deep disposal, the Staff has analyzed the environmental impacts of both depleted uranium disposal

(Continued)
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IV.  FACTUAL FINDINGS AND LEGAL CONCLUSIONS
REGARDING CONTENTION NIRS/PC EC-4

4.1 Based on the Board’s discussion regarding the scope of amended con-
tention EC-4 as remanded to the Board by the Commission, as well as the Board
rulings issued today addressing NIRS/PC’s November 2005 motion to amend
contention EC-4 and cross-motions for summary disposition by the Staff and
NIRS/PC relative to the deep disposal impacts issue remanded by the Commis-
sion, the portion of the admitted contention left for the Board to address here
provides in pertinent part:?*

NIRS/PC EC-4 — Impacts of Waste Storage and Disposal®*

CONTENTION: The FEIS contains an incorrect analysis of the environmental
impacts of the disposal of depleted uranium hexafluoride waste. The FEIS assumes
that depleted uranium may be disposed of as low-level waste, which is incorrect.
The FEIS fails to recognize the Commission’s stated position that depleted uranium
is not appropriate for near-surface disposal.

(A) The FEIS states that depleted uranium may be disposed of as Class A
low-level waste. This is erroneous, because the Commission’s adoption
of 10 CFR Part 61 included no analysis of the environmental impact of
disposal of depleted uranium as low-level waste, and the Commission could
not lawfully decide that such disposal is permissible without undertaking
a full environmental impact analysis. Further, NIRS/PC have previously
explained, in support of contention NIRS/PC EC-3/TC-1, that depleted
uranium should be managed and disposed of in accordance with rules
applicable to Greater than Class C waste, not low-level waste.

options. As such, we need not resolve now the question of whether deep geologic disposal should be
mandated for the NEF depleted uranium, an issue we will address when we rule on the question of the
cost of disposal relative to contentions NIRS/PC EC-5/TC-2 and EC-6/TC-3.

23Based on the Board’s rulings discussed in Part IILB, supra, the following text has not been
included in this restatement of remanded contention NIRS/PC EC-4: (1) in the text of the contention,
the sentence that reads ‘‘[t]he DEIS fails to support or explain the modeling of disposal of depleted
uranium’’; (2) in paragraph A, the sentence that reads ‘‘[t]his is erroneous, because the Commission
has not ruled that depleted uranium constitutes low-level waste’’; and (3) paragraph C to the remanded
contention, in its entirety. In addition, to the extent that paragraph K from the February 2005 NIRS/PC
motion might have supported the NIRS/PC claim that the Staff’s EIS failed to support or explain the
modeling for disposal impacts, the Board has not considered that claim in this decision regarding
contention NIRS/PC EC-4.

24 Although the Board modified the title of this contention by deleting the words ‘and Disposal’’
from that title in its November 22, 2004 ruling on late-filed contentions, see supra note 5, based on
the Commission remand, and the fact that contention NIRS/PC EC-4 now contains challenges related
to the disposal of depleted uranium, we reinstate the original title of this contention.
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(B) The FEIS fails to recognize the Commission’s repeatedly stated position
that depleted uranium is not appropriate for near-surface disposal. The
CEC Final EIS concluded that near-surface disposal of DU,O, would not
comply with 10 CFR Part 61 and suggested some form of deep disposal.
(CEC Final EIS at 4-67). In 1995, during the scoping process for [the
Department of Energy’s (DOE)] Programmatic EIS concerning long-term
management of DU, NRC stated that large quantities of DU,O, such as
those derived from the DOE enrichment tailings inventory suggest the need
for a unique disposal facility, such as a mined cavity or exhausted uranium
mine. See Croff, A.G., et al., Evaluation of the Acceptability of Potential
Depleted Uranium Hexafluoride Conversion Products at the Envirocare
Disposal Site, ORNL/TM-2000/355, at 12 (Dec. 2000). On October 18,
2000, in commenting on the DOE Roadmap for management of DU, the
Commission stated that ‘‘[s]hallow land (near-surface) disposal was not a
likely option because a generic performance assessment indicated the dose
requirements of 10 CFR Part 61 could be exceeded by a wide margin.”’
(Letter, E. Leeds, NRC, to Depleted Uranium Hexafluoride Management
Program, DOE, Oct. 18, 2000). The FEIS for the NEF fails to account for
the NRC’s repeated positions on the subject of disposal of DU and simply
assumes that disposal may occur at a near-surface site. An explanation of
such a change in agency position is required.?

A. Witnesses and Evidence Presented

4.2 As mentioned briefly above, see supra p. 255, the Commission remanded
contention NIRS/PC EC-4 to the Board only a few days prior to the scheduled
evidentiary hearing on the remaining contested issues in this proceeding with
the guidance that, at least with respect to near-surface disposal impacts, the
NEPA issues raised by EC-4 ‘‘substantially overlap’’ those being addressed in the
context of NIRS/PC’s challenges to LES’s cost estimates for disposal of depleted
uranium. After consulting with the parties, the Board did not take written direct or
rebuttal testimony from the parties relative to the issues remanded in connection
with amended contention NIRS/PC EC-4. Rather, the Board and the parties
agreed that the parties would litigate the issues raised by amended contention
NIRS/PC EC-4 to the extent possible through oral testimony (in the form of
redirect/surrebuttal and cross-examination) by their respective witnesses/witness
panels scheduled to testify on the topic of the plausibility and estimated cost of

25 As the Commission directed in its remand of this contention, the Board focuses on the terms and
bases proffered in connection with the October 2004 NIRS/PC motion to amend contention NIRS/PC
EC-4. To the extent that paragraphs B(1), B(2), C, and J as presented in the February 2005 NIRS/PC
motion legitimately amplify the text and bases of the first motion, see February Contention Motion
at 9-12, 16-17, the Board has considered those bases in reaching the instant decision on amended
contention NIRS/PC EC-4.
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depleted uranium disposal. See Tr. at 1789-98. Accordingly, the oral testimony
elicited from the respective party witnesses dealt directly with the adequacy of
the Staff’s discussion of near-surface disposal of depleted uranium in the FEIS.

4.3 LES presented testimony by a panel of two witnesses on the issue of
the impacts of disposal of depleted uranium from the NEF: (1) Rod Krich, Vice
President of Licensing, Safety, and Nuclear Engineering for LES; and (2) Thomas
E. Potter, an independent Radiation Protection Consultant. Mr. Krich previously
testified before the Board in the context of our February 2005 evidentiary hearing
on environmental contentions, and his qualifications are outlined in the Board’s
partial initial decision on those contentions. See LBP-05-13, 61 NRC at 420-21.
Mr. Potter holds a Bachelor of Science in Chemistry from the University of
Pittsburgh, a Master of Science in Environmental Science (Radiation Protection
focus) from the University of Michigan, and has more than 30 years of professional
experience in the area of radiation protection. Specifically, he has experience
in the areas of health physics, waste management, and environmental issues
surrounding the handling and processing of uranium, trans-uranium, fission and
activation product radionuclides, and decommissioning of facilities used for
processing those radionuclides, including waste classification evaluations and
radiological dose assessments for operations and decommissioning actions. In
his capacity as an independent consultant, Mr. Potter provides technical advice
to the NRC and Agreement States materials licensees on a range of radiation
protection issues, including radiation assessments associated with operations
and decommissioning, the formulation of licensee positions and comments on
proposed radiation protection regulations, and plans to implement 10 C.F.R. Part
20. See Prefiled Direct Testimony of Rod Krich and Thomas Potter on Behalf of
[LES] Regarding Applicant’s Strategy and Cost Estimate for the Private Sector
Disposal of Depleted Uranium from the Proposed [NEF] (fol. Tr. at 2607) at 3-4
& attached resume [hereinafter LES Disposal Direct Testimony].

4.4 For its part, the Staff presented a panel of five witnesses: (1) Timothy
C. Johnson, NRC Project Manager for the licensing of the proposed NEF; (2)
James Park, NRC Project Manager for the environmental review of the NEF
license application; (3) Jennifer Mayer, consultant for ICF Consulting, providing
testimony under a technical assistance contract with the NRC; (4) Craig Dean,
consultant for ICF Consulting, providing testimony under a technical assistance
contract with the NRC; and (5) Donald Palmrose, employee of Advanced Systems
Technology and Management, Inc., providing testimony under a technical assis-
tance contract with NRC. Dr. Palmrose previously provided testimony before the
Board in the context of the February 2005 hearing on environmental contentions,
and his qualifications are outlined in the Board’s partial initial decision on those
contentions. See LBP-05-13, 61 NRC at 427-28.

4.5 Timothy C. Johnson has a Bachelor of Science in Mechanical Engineer-
ing from Worcester Polytechnic Institute and a Master of Science in Nuclear
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Engineering from Ohio State University. Mr. Johnson has more than 30 years of
professional experience as an engineer, and has been employed by the NRC since
1977 in the areas of radioactive waste management, decommissioning, and fuel
cycle facility licensing. His duties at the NRC have included responsibility for the
waste form performance aspects of low-level radioactive wastes and coordinating
the development of waste form and waste classification requirements, including
preparing the appropriate sections for the low-level waste management regulation
of 10 C.F.R. Part 61, the draft and final EISs that support Part 61, and the technical
positions on waste form and waste classification that provide guidance to waste
generators for complying with the Part 61 requirements. As the Project Manager
overseeing the licensing of the proposed NEF, Mr. Johnson’s responsibilities
include coordinating the review of the NEF application, as well as the preparation
of the Safety Evaluation Report (SER) for the NEF, including the chapter on
decommissioning the NEF. In his review of the application, Mr. Johnson focused
on the decommissioning funding and waste management aspects of the proposed
facility. See NRC Staff Testimony Regarding Disposal (fol. Tr. at 2831) at 1-2 &
attached resume [hereinafter Staff Disposal Direct Testimony].

4.6 James Park holds a Bachelor of Science in Geology from Virginia
Polytechnic & State University and a Master of Science in Structural Geology
and Rock Mechanics from Imperial College at the University of London. He has
more than 10 years of experience at the NRC, including preparing and reviewing
environmental assessments and EISs on various aspects of the nuclear fuel cycle.
As Project Manager for the environmental review of the NEF application, Mr.
Park was responsible for overseeing the preparation of the FEIS for the NEF,
including the chapters on alternatives and environmental impacts. See id. at 1, 2-3
& attached resume.

4.7 As a consultant with ICF Consulting, Jennifer Mayer assisted the NRC
Staff in evaluating LES’s proposed decommissioning funding plan for the NEF
and was the principal author of the sections of the SER addressing decommission-
ing costs. Ms. Mayer received a Bachelor of Science in Chemical Engineering
from Bucknell University, and has over 13 years of experience in cost-benefit
analyses and cost modeling, including preparing cost estimates for cleanup for
license terminations and a cost-benefit analysis for the generic EIS for the NRC’s
clearance rule, regarding the regulatory approaches for control of solid materials.
See id. at 1, 3 & attached resume.

4.8 Craig Dean holds a Bachelor of Arts in History from Carleton College,
a Master of Arts in Russian Studies from Columbia University, and a Juris
Doctor from Georgetown University Law Center, and has completed graduate
coursework in Economics and Statistics at American University. As an employee
of ICF Consulting, he has provided support to the NRC in analysis of financial
assurance submissions, evaluation of financial assurance issues, development of
guidance documents, and delivery of training on financial assurance, licensing
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reviews, and enforcement. Mr. Dean is the manager responsible for the technical
support provided to the Staff by ICF Consulting in evaluating the financial
assurance provisions in LES’s decommissioning funding plan for the NEF. In this
capacity, he was the principal evaluator of the financial assurance instruments
and assessment of the adequacy of the contingency factor applied to the LES cost
estimates. See id. at 1, 3 & attached resume.

4.9 NIRS/PC presented one witness, Arjun Makhijani, President and Senior
Engineer at the Institute for Energy and Environmental Research, an organization
that assesses environmental damage from the operation of nuclear fuel facilities,
and estimates facility compliance with environmental regulations, primarily relat-
ing to radioactive materials and wastes and radioactivity exposures. Dr. Makhijani
previously provided testimony before the Board in the context of the February
2005 hearing on environmental contentions, and his qualifications are outlined in
the Board’s partial initial decision on those contentions. See LBP-05-13, 61 NRC
at 428.

4.10 Though none of these party witnesses was expressly proffered as an
expert on the matters remanded to the Board in the context of EC-4, based on the
respective qualifications presented in their written testimony on the plausibility
and cost estimates for disposal, the Board finds that each of the LES, Staff, and
NIRS/PC witnesses is qualified as an expert on the environmental impacts of
disposal of depleted uranium from the NEF for the purposes of this proceeding.?

4.11 Based on the limited scope of the issues before the Board, and the
additional record evidence elicited at the October 2005 hearing, the Board does
not believe further testimony from the parties on the issue of near-surface disposal
impacts would be useful in reaching our findings on this matter, and we therefore
resolve these issues on the record now before the Board.

B. NRC Position as to the Appropriateness of Near-Surface Disposal of
Depleted Uranium (Paragraph B)

4.12 Because resolution of the issues raised by paragraph B of amended con-
tention NIRS/PC EC-4 provides a solid foundation for the Board’s consideration
of the more complex challenges at issue in paragraph A, we treat these claims in
reverse order.

4.13 In paragraph B of its remanded contention, NIRS/PC challenge the
alleged failure of the FEIS ‘‘to recognize the Commission’s repeatedly stated

26n this regard, the Board found in the context of the February 2005 evidentiary hearing that Mr.
Krich, Dr. Palmrose, and Dr. Makhijani were each qualified to testify as expert witnesses on the
subject of the impacts of the construction and operation of a deconversion plant for depleted uranium
waste associated with the NEF raised by NIRS/PC’s challenge in contention NIRS/PC EC-4 (i.e.,
impacts of waste storage). See LBP-05-13, 61 NRC at 427-28.
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position that depleted uranium is not appropriate for near-surface disposal,’”’
in that it ‘‘simply assumes’’ that near-surface disposal is appropriate, and that
an explanation is required for this change in agency position. See October
Contention Motion at 13, 15-16. In support of this challenge, Dr. Makhijani
testified that numerous NRC and Department of Energy (DOE) statements and
reports concluded that additional environmental review would be required before
a determination of the appropriateness of near-surface disposal could be made.
See Revised Direct Testimony of Dr. Arjun Makhijani in Support of NIRS/PC
Contentions EC-3/TC-1, EC-5/TC-2, and EC-6/TC-3 Concerning LES’s Disposal
Strategy and Cost Estimate (fol. Tr. at 2968) at 10-15 [hereinafter NIRS/PC
Disposal Direct Testimony]. He further posits that the Staff, in the NEF DEIS,
took a ‘‘somewhat more nuanced position,’’ stating that additional environmental
analysis could be necessary prior to final disposal of large quantities of depleted
uranium. See id. at 13-14.

4.14 Dr. Makhijani did not, however, present any testimony or evidence
that demonstrates the agency has ever taken such an absolute stance on the
appropriateness of near-surface disposal of large quantities of depleted uranium,
and certainly not any testimony that rises to the level of a ‘‘stated [Commission]
position that depleted uranium is not appropriate for near-surface disposal’’ as
NIRS/PC asserts in its remanded contention, see October Contention Motion at
13. More accurately, as Mr. Johnson’s oral testimony on this matter reflects, the
Staff has consistently taken the position that ‘‘some near-surface disposal facilities
may not be suitable for large quantities of depleted uranium from enrichment
operations,”” and that pathway analysis should be performed on a site-specific
basis to ensure compliance with Part 61, Subpart C. See Tr. at 2836.

4.15 Witnesses for the Staff and NIRS/PC both testified about the history
of the agency’s position on the issue of disposal of large quantities of depleted
uranium. As Mr. Johnson explained during the hearing, the NRC’s Part 61
regulations were developed based on an exposure pathway analysis (e.g., intruder
agriculture) that applied the proposed Part 61 requirements to a series of reference
sites to determine whether, as applied to those particular reference sites, land
disposal would meet the performance objectives of now-Subpart C. See Tr. at
2834-35. Though such an analysis with regard to large quantities of depleted
uranium was included in the proposed rule for Part 61, as Dr. Makhijani noted
in his testimony, the final rule and supporting EIS did not include an analysis
of, or requirements for, depleted uranium from enrichment operations because, at
that time, no commercial source possessed large quantities of depleted uranium.
See NIRS/PC Disposal Direct Testimony at 11. In 1991, however, in anticipation
of a license application from LES to construct a uranium enrichment facility in
Claiborne Parish, Louisiana, the NRC’s Executive Director of Operations (EDO)
issued a policy statement concluding that depleted uranium could be disposed of
as low-level waste, but that ‘‘analysis of the disposal of depleted uranium tails
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from an enrichment facility at a Part 61 [low-level waste] disposal facility should
be conducted similar to the pathway analyses conducted in support of Part 61.”
See NIRS/PC Exh. 193, encl. at 4 (Memorandum from J.M. Taylor, NRC EDO,
to NRC Commissioners, regarding Disposition of Depleted Uranium Tails from
Enrichment Plants (Jan. 25, 1991)).

4.16 Mr. Johnson testified for the Staff that such an analysis was just what
the NRC contemplated when it included section 61.58 in the Part 61 rulemaking.
Specifically, Mr. Johnson noted that the drafters of Part 61 anticipated that new
waste streams or disposal methods might become relevant in the future, and left
flexibility in Part 61 to deal with such occurrences. Section 61.58 states:

The Commission may, upon request or on its own initiative, authorize other
provisions for the classification and characteristics of waste on a specific basis, if,
after evaluation, of the specific characteristics of the waste, disposal site, and method
of disposal, it finds reasonable assurance of compliance with the performance
objectives in subpart C of this part.

10 C.F.R. §61.58. In his testimony on this issue, Dr. Makhijani likewise relies
on section 61.58 in concluding that compliance with the Subpart C performance
objectives is the ultimate consideration in determining the suitability of depleted
uranium disposal in a near-surface facility. See Revised Rebuttal Testimony of
Dr. Arjun Makhijani in Support of NIRS/PC Contentions EC-3/TC-1, EC-5/TC-2,
and EC-6/TC-3 Concerning LES’s Disposal Strategy and Cost Estimate at 3-5
(fol. Tr. at 2968).

4.17 Dr. Makhijani cited several examples that allegedly support the NIRS/
PC proposition that the Staff repeatedly has taken the position that depleted
uranium should not be disposed of in near-surface facilities. For example, he
first referred to analyses done in connection with the LES license application to
construct and operate the CEC facility in Louisiana, noting that a 1992 report
prepared for the Staff concluded that ‘“further analysis is necessary to demonstrate
whether the disposal of this material in a 10 CFR [Part] 61 disposal facility will
be acceptable in terms of public health and safety.”” See NIRS/PC Disposal
Direct Testimony at 12 (quoting NIRS/PC Exh. 128, at 1 (M. Kozak et al., Sandia
National Laboratories, Cover Letter & Final Report, Performance Assessment
of the Proposed Disposal of Depleted Uranium as Class A Low-Level Waste
(Dec. 16, 1992)) [hereinafter Kozak Report]). Dr. Makhijani also referred to
EISs published in connection with the management of large amounts of depleted
uranium currently stored at three DOE facilities, in which DOE stated that it
would ‘‘decide the specific disposal location(s) for the depleted U,O, conversion
product after additional appropriate NEPA review.”” See id. at 13 (quoting LES
Exh. 17, at 2-11 (Final Environmental Impact Statement for the Construction
and Operation of a Depleted Uranium Hexafluoride Conversion Facility at the
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Paducah, Kentucky Site, DOE/EIS-0359, Oak Ridge Operations, DOE Office of
Environmental Management (June 2004))).

4.18 Counsel for NIRS/PC elicited additional testimony on this matter by
cross-examining Mr. Johnson, through whom counsel introduced several exhibits
that, variously, contained statements indicating that, for particular reference sites
studied, near-surface disposal of large quantities of depleted uranium would not
be appropriate, and that disposal of large quantities indicated the need for a unique
type of disposal facility given that generic performance assessments showed the
Part 61 dose requirements could be exceeded by a wide margin. See Tr. at 2930-44;
see also NIRS/PC Exh. 247 (Letter from R. Bernero, Director, Office of Nuclear
Material Safety & Safeguards (NMSS), NRC, to C. Bradley, Office of Uranium
Programs, DOE (Jan. 3, 1995)); NIRS/PC Exh. 248 (Letter from E. Leeds, Chief,
Special Projects Branch, Division of Fuel Cycle Safety & Safeguards, NMSS,
NRC, to Depleted Uranium Hexafluoride Management Program, DOE (Oct. 18,
2000)); NIRS/PC Exh. 256 (Letter from J. Hickey, Chief, Fuel Cycle Safety
Branch, Division of Industrial & Medical Safety, NMSS, NRC, to W.H. Arnold,
President, LES (Sept. 22, 1992)); NIRS/PC Exh. 257 (A. Croff et al., Oak Ridge
National Laboratory, Assessment of Preferred Depleted Uranium Disposal Forms
(June 2000)); NIRS/PC Exh. 277 (Memorandum from R. Bangart, Director,
Division of Low-Level Waste Management & Decommissioning, NMSS, NRC,
to R. Cunningham, Director, Division of Industrial & Medical Nuclear Safety,
NMSS, NRC (Jan. 12, 1993)).

4.19 On cross-examination, however, Mr. Johnson explained that NRC state-
ments to the effect that near-surface disposal would not be appropriate were based
on the specific facts or parameters upon which those analyses were based. See
Tr. at 2930-44. For example, with regard to the CEC analyses, the Kozak Report
and the CEC FEIS both concluded that near-surface disposal of large quantities
of depleted uranium at a ‘‘humid southeastern U.S.”” or ‘‘wet’’ site would not be
plausible. See Kozak Report at 5; Staff Exh. 46, at 4-67 (NUREG-1484, ‘‘Final
Environmental Impact Statement for the Construction and Operation of Claiborne
Enrichment Center, Homer, Louisiana,”” §4.2.2.8 & App. A (Aug. 1994)). Those
analyses of hypothetical ‘‘wet’’ near-surface disposal sites, which included the
drinking water and agricultural exposure pathways, showed that doses would
exceed Part 61 limits at the hypothetical site(s) studied, and therefore concluded
that at such sites deep disposal would likely be necessary. See id. Further, the
Staff pointed out that nothing in its review of disposal of depleted uranium from
the NEF contradicts NRC statements in connection with, for instance, the scoping
process for the DOE Programmatic EIS (PEIS); rather, the Staff testified that it
considers the Envirocare facility, which the Staff used as a reference site for its
analysis of the impacts of near-surface disposal of depleted uranium from the
NEF, a unique disposal site based on certain unique characteristics of that site.
See Tr. at 2937.
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4.20 Asdemonstrated above, party positions on this issue are not as divergent
as they might initially appear. The Staff does not dispute that, in the reports
and statements introduced by NIRS/PC, the agency determined that in certain
circumstances near-surface disposal was not, or likely would not be, appropriate
for large quantities of depleted uranium. The crux of NIRS/PC’s argument,
both here and in the context of paragraph A to contention NIRS/PC EC-4,
discussed infra, is that regardless of a determination that depleted uranium is
low-level radioactive waste, or even a particular class of low-level waste, the
issue of whether depleted uranium is appropriate for near-surface disposal must
be resolved on a site-specific basis, based on an analysis of whether disposal at
a particular site would satisfy the radiation protection requirements of Part 61,
Subpart C. See NIRS/PC Disposal Direct Testimony at 11-12. The Staff does not
dispute this point. Rather, the Staff agrees that a particular waste classification
does not conclude the inquiry about whether near-surface disposal at a given site
is appropriate, asserting that ‘‘the ultimate test in determining whether a proposed
site would be suitable for disposal as to whether or not it could meet the overall
performance objectives in subpart C to Part 61.”” Tr. at 2835.

4.21 NIRS/PC would have the Board find that the fact that the Staff has
now, in the NEF FEIS, stated that the impacts of near-surface disposal at a
particular reference site would be ‘‘small,”” see NEF FEIS at 4-63, demonstrates
an unexplained change in agency position, given that the Staff has repeatedly
found that the Part 61 performance objectives would be exceeded for near-surface
disposal of large quantities of depleted uranium.

422 The Board cannot agree. To the contrary, the Board is persuaded
that the Staff has carried its burden of proof to demonstrate that the NRC has
consistently applied the principle that near-surface disposal of large quantities of
depleted uranium requires a site-specific analysis that takes into consideration
the particular characteristics of an individual site or hypothetical site. Indeed,
Mr. Johnson testified for the Staff that the type of site-specific exposure pathway
analysis Dr. Makhijani would have the Staff conduct to determine whether the
performance objectives of Subpart C can be met is just the kind of analysis the
State of Utah conducted in licensing the Envirocare facility. See Tr. at 2836-37.
To the extent NEPA requires an agency to acknowledge, explain, or otherwise
account for a change in agency position,?” no such explanation or acknowledgment
is required here, when the agency position has in fact not changed. Rather, the
approach taken in the context of this license application is in line with the NRC’s
position over the past decade and a half, namely, that the appropriateness of

27 NIRS/PC have made no presentation to the Board demonstrating that NEPA in fact imposes such
a requirement on the agency. All the CEQ and corresponding NRC regulations require is that the
Staff take a hard look at the environmental impacts of the proposed action, an issue we address in Part
IV.C, infra.
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near-surface disposal of large quantities of depleted uranium depends on whether
such disposal would comply with the Part 61 performance objectives, and that
such compliance, in turn, depends on specific disposal site characteristics or, in
the case of a generic analysis, assumptions regarding specific site characteristics.
Based upon the foregoing, and the testimony and evidence in the record before
the Board, relative to the matters raised by NIRS/PC in paragraph B to their
contention NIRS/PC EC-4, as remanded, we find the NIRS/PC challenge cannot
be sustained.

4.23 With this foundation, the Board turns to the more complex question
before it, namely, whether the Staff in the FEIS indeed did satisfy its NEPA
obligation in its analysis of the environmental impacts of near-surface disposal of
large quantities of depleted uranium.

C. Adequacy of the Staff’s NEPA Analysis Relative to the Impacts of
Near-Surface Disposal of Depleted Uranium (Paragraph A)

4.24  As the foregoing discussions demonstrate, the scope of the contention
the Board seeks to resolve today is quite narrow. The only issue remaining for the
Board’s consideration is whether the Staff took the hard look required by NEPA
with regard to the environmental impacts of near-surface disposal of depleted
uranium in the concentrations and quantities produced by a uranium enrichment
facility such as the proposed NEF. As the Commission noted in CLI-05-20,

[a]ln NRC ‘‘impacts’” analysis does not require a full-scale site-specific review, an
inquiry in the purview of the responsible licensing agency, such as an Agreement
State. NEPA also does not call for certainty or precision, but an estimate of
anticipated (not unduly speculative) impacts. An assessment of the estimated
impacts at one or more representative or reference sites can be sufficient.

CLI-05-20, 62 NRC at 536 (emphasis in original).

4.25 Two FEIS sections bear directly on the question at hand. Section 2.1.9
discusses the disposition options for depleted uranium from the NEF. See NEF
FEIS at 2-27 to 2-33. As is relevant here, the FEIS states that converted depleted
uranium in the form of U,O,, the waste form LES proposes to utilize, ‘‘can be
considered a Class A low-level radioactive waste.”” Id. at 2-31.2 FEIS section
2.1.9 further explains that there are three commercial low-level radioactive waste
disposal facilities licensed and operating in the United States: (1) Barnwell,

28 As discussed above, any challenge by NIRS/PC to the finding that depleted uranium from the
NEF constitutes low-level waste and, further, that under the current 10 C.F.R. Part 61 regulations
such waste is properly classified as Class A waste, runs contrary to express Commission statements
and therefore is not before this Board.

278



located in Barnwell, South Carolina, and licensed by the State of South Carolina
to accept Class A, B, and C wastes; (2) Hanford, located in Hanford, Washington,
and licensed by the State of Washington to receive Class A, B, and C wastes;
and (3) Envirocare, located in Clive, Utah, and licensed by the State of Utah to
accept Class A waste.? See id. at 2-31 to 2-32. In addition, Envirocare is the only
facility that is not limited to accepting waste from particular compact states and,
therefore, can accept waste from all regions of the United States.* See id. at 2-32.

4.26 Section 4.2.14.4 of the FEIS discusses the environmental impacts from
disposal of the converted depleted uranium waste from the proposed NEF. See id.
at 4-63. Specifically, the FEIS uses Envirocare as a ‘‘reference site,”” and makes
four points regarding the impacts of near-surface disposal at Envirocare: (1) the
environmental impacts of disposal at a given licensed near-surface disposal site,
such as Envirocare, would have been examined at the time the facility received
its initial license, or in conjunction with any amendment to that license; (2)
under the terms of its license, Envirocare is authorized by the State of Utah to
accept depleted uranium without any volume restrictions; (3) certain site-specific
characteristics make disposal of depleted uranium acceptable at the Envirocare
site; and (4) because disposal of depleted uranium at Envirocare meets the State
of Utah low-level waste licensing requirements,’' impacts of disposal of depleted
uranium from the NEF at Envirocare would be ‘‘small.”’

4.27 Asnoted above, the Commission stated in CLI-05-20 that an assessment
of the impacts of near-surface disposal at one or more representative or reference
sites may be sufficient to satisfy NEPA. Dr. Palmrose testified for the Staff
that a reference site is ‘‘a site where it would be possible to meet all the
performance criteria of Part 61 to safely dispose of the depleted uranium, where
the environmental impacts would be small,”” Tr. at 2866, and further stated that

2 The FEIS also discusses two other potential waste disposal options. DOE operates a low-level
radioactive waste disposal facility at the Nevada Test Site, which is restricted to waste generated by
DOE. See NEF FEIS at 2-31. As the NEF FEIS notes, the Nevada Test Site is a disposal option for
depleted uranium waste from the NEF only if ownership of the waste is first transferred to DOE, see
id. at 2-32, but LES has stated that private disposal is its preferred option. Waste Control Specialists
(WCS), a commercial hazardous waste disposal facility, submitted an application to the State of Texas
in August 2004 for a license to dispose of Class A, B, and C low-level radioactive waste. See id.
Because several regulatory actions would need to be completed before depleted uranium waste from
the proposed NEF could be disposed of at WCS, the FEIS assumes that the NEF waste ‘‘would be
disposed at another disposal site licensed to accept this material.”” Id. at 2-33.

30 Despite the limitations on waste disposal between and among compact states, Mr. Krich testified
for LES that there are certain processes in place that may permit the export of LLRW from a compact
state to a facility outside of that particular compact. See Tr. at 3081-83.

31 Because Utah is an NRC Agreement State, its low-level radioactive waste disposal regulations
must be compatible with 10 C.F.R. Part 61 to receive, in the first instance, and maintain its Agreement
State status. See supra pp. 260-61.
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Envirocare was used as a reference site for purposes of the Staff’s analysis in the
FEIS, see Tr. at 2865.

4.28 Atbottom, the Staff maintains that its NEPA obligation is satisfied by its
conclusion in the FEIS that the impacts of near-surface disposal at a licensed low-
level waste facility, here Envirocare, would be ‘‘small’’ because such disposal
would meet the Part 61, Subpart C performance objectives. Such a conclusion
by the Staff, however, requires two separate determinations. First, the Staff must
find that Envirocare is licensed to accept the quantities of depleted uranium at
issue here, meaning that the impacts of near-surface disposal of large quantities of
depleted uranium were assessed by Utah, as an Agreement State, at the time it was
licensed to accept such waste and were found to meet the requirements of Utah’s
analog to the Part 61 performance objectives. See, e.g., Tr. at 2836-37, 2865-67;
NEF FEIS at 4-63. Second, to satisfy its own NEPA obligation with regard to the
particular challenge to the NEF license application at issue here, the Staff would
have to ‘‘independently review’’ the determination made by the licensing body,
and exercise ‘‘independent judgment’’ in determining the radiological impacts of
disposal at that particular site. See Part III.A.1, supra.

4.29 While the question before the Board has been stated broadly as whether
the Subpart C performance objectives would be met in the case of near-surface
disposal of depleted uranium at Envirocare, in actuality, as this issue was litigated
by NIRS/PC at the hearing, its challenge was focused on the question whether the
intruder dose would be exceeded in the long term at the Envirocare site (i.e., 10
C.F.R.§§61.41,61.42).32 See, e.g., Tr. at 2974-3005, 3066-81; see also NIRS/PC
Proposed Findings at 65-92. In essence, NIRS/PC contend that the analysis of
exposure pathways for various intruder scenarios exceeds the dose limits specified

32 Although NIRS/PC have sought to interpose other concerns regarding disposal at the Envirocare
facility, including compliance with radium-226 limits and Environmental Protection Agency (EPA)
drinking water contamination limits, as well as the need to use another depleted uranium disposal form
(i.e., DUO,), all these matters are irrelevant to the narrow Staff environmental analysis issue here
before the Board. With regard to radium-226, because the Utah DRC has interpreted the applicable
state regulations to mean that ‘‘[d]etermination of whether waste is Class A LLW is based on the
waste composition when received by Envirocare,”” and, ‘‘at the time of receipt by Envirocare, DU
products would easily meet the >°Ra concentration limits,”” see NIRS/PC Exh. 273, at 9 (A.G.
Croff et al., Oak Ridge National Laboratory, Evaluation of the Acceptability of Potential Depleted
Uranium Hexafluoride Conversion Products at the Envirocare Disposal Site (Dec. 2000)), whether the
radium-226 concentrations might exceed regulatory protection limits at some time in the future is not
a matter before the Board. As to compliance with EPA drinking water contamination limits, this is
an issue beyond the Board’s jurisdiction and the scope of this proceeding. See Hydro Resources, Inc.
(2929 Coors Road, Suite 101, Albuquerque, NM 87120), CLI-98-16, 48 NRC 119, 121-22 (1998)
(licensing boards do not have jurisdiction over matters properly before other regulatory bodies).
Lastly, the Board has repeatedly excluded consideration of alternate disposal forms such as DUO, as

outside the scope of this proceeding. See, e.g., First In Limine Ruling at 5, 11-12.
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in Subpart C when carried out over the long term, and that the staff did not take a
sufficiently hard look at these impacts for purposes of NEPA.3 See Tr. at 3076-77.

4.30 As Dr. Makhijani pointed out in his oral testimony at the hearing, the
Part 61 regulations establish dose limitations to protect members of the public
from releases of radioactivity from land disposal facilities. See Tr. at 2975.
Specifically, 10 C.F.R. §61.41 establishes whole body and organ dose limits,
requiring that radioactive material released to the environment in ground or surface
water, air, soil, plants, or animals ‘‘must not result in an annual dose exceeding
an equivalent of 25 millirems to the whole body, 75 millirems to the thyroid, and
25 millirems to any other organ of any member of the public.”” Further, section
61.42 refers to protection of the ‘‘inadvertent intruder,”” and requires that:

Design, operation, and closure of the land disposal facility must ensure protection
of any individual inadvertently intruding into the disposal site and occupying the
site or contacting the waste at any time after active institutional controls over the
disposal site are removed.

Id. (emphasis added). Taken together then, as Dr. Makhijani indicated during his
oral testimony at the hearing, see Tr. at 2975, the performance objectives for a
near-surface disposal facility such as Envirocare require that the relevant licensing
entity examine whether, at any particular time after active institutional controls
are removed, the section 61.41 dose limitations will be met for the inadvertent
intruder.

4.31 Absent particular circumstances establishing a foundation for excluding
intruder scenarios in evaluating compliance with the Part 61 requirements, intruder
scenarios and, correspondingly, intruder dose must be considered by the licensing
entity at the time of initial licensing or any subsequent amendment to the license.
Consideration and evaluation of those intruder scenarios and related intruder dose
would then be an obvious part of the ‘‘hard look’> NEPA requires be taken at
environmental impacts associated with a particular licensing action.

4.32 As it turns out, regardless of whether the Staff’s FEIS analysis of

33 Given that the contention now before the Board is framed in terms of a challenge to the Staff’s
NEPA compliance based on the supposition that NEPA ‘‘impacts’’ associated with near-surface
disposal cannot be ‘‘small’’ because they exceed the Part 61 radiation dose limits, we need not
reach the question as to whether, despite compliance with the Part 61 regulations, consistent with the
agency’s NEPA obligations the impacts could be such as to preclude a finding of ‘‘small.”” In this
instance, a finding by the Staff and/or the Board that Part 61, or its Utah regulatory equivalent, has
been satisfied is sufficient to demonstrate that the agency has taken the requisite ‘‘hard look’” at the
specific NEPA-related matters challenged by NIRS/PC paragraphs A and B of contention EC-4.
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near-surface disposal impacts was deficient on its face,** the Board finds that —
as reflected in its presentation at the hearing — there is now sufficient evidence
on the record before us to conclude that the Staff indeed took a hard look at the
impacts of near-surface disposal at Envirocare as required by NEPA. Because the
Board finds evidence on the record sufficient for the Staff to carry its burden of
proof relative to NEPA, and because our decision here amends the FEIS pro tanto,
the Board concludes that it has no reason to remand this issue to the Staff for
further analysis or review. 4.33  During the October 2005 evidentiary hearing,
the Staff provided additional testimony relative to the review it conducted in
evaluating Envirocare as a reference site for near-surface disposal for purposes
of the FEIS. Mr. Johnson testified that the Staff reviewed a 1990 report ‘‘which
was the princip[al] basis for the original licensing of the Envirocare facility’’
by the State of Utah, see Tr. at 2884-85; NIRS/PC Exh. 170 (R.D. Baird et
al., Rogers and Associates Engineering Corp., Evaluation of the Potential Public
Health Impacts Associated with Radioactive Waste Disposal at a Site Near Clive,
Utah (June 1990)) [hereinafter referred to as the Baird report], prior to issuing
the FEIS, and further stated that the Staff’s review of that report was factored
into the FEIS for the NEF, see Tr. at 2886. NIRS/PC relies on the fact that the
Baird report, which, according to Mr. Johnson, the Staff reviewed and found
scientifically reasonable as addressing the appropriate exposure pathways and
reaching reasonable scientific results, see NIRS/PC Proposed Findings at 88
(citing Tr. at 2886-87), concluded that the dose limits of Part 61 would likely be
exceeded for the intruder scenarios evaluated for the Envirocare site, see, e.g., Tr.
at 2894-97; NIRS/PC Proposed Findings at 88-89.

4.34  What this NIRS/PC position does not fully account for, however, is
Mr. Johnson’s testimony that the Staff reviewed and likewise found reasonable
the State of Utah’s conclusion that it was ‘appropriate to drop the intruder
pathways because they were unrealistic because of the unique site characteristics

34 Despite NIRS/PC’s claims to the contrary, it is not apparent the Staff failed to include in the
FEIS the minimum discussion required to comply with NEPA. The concern, nonetheless, is whether
statements in the FEIS such as ‘‘[s]everal site-specific factors contribute to the acceptability of
depleted uranium disposal at the Envirocare site, including highly saline groundwater . . . , saline
soils . . ., and low annual precipitation,”” NEF FEIS at 4-63, rise to the level that permits us to
determine that the Staff took the requisite hard look. While it may well be acceptable to conclude that
the high salinity of the water and soil and low annual rainfall make the site unsuitable for future use
by humans, e.g., for irrigation or agriculture, it is problematic whether such a conclusory statement
by the Staff is sufficient to comply with NEPA. So too, it is not clear whether the Staff’s deferral
to the State of Utah’s conclusion that Envirocare can accept large quantities of depleted uranium for
disposal can, in and of itself, suffice to fulfill the Staff’s obligation to review the State of Utah’s
determination before reaching its own conclusions. Despite the fact that the Staff is permitted to rely
on the reports and conclusions of other agencies in completing its NEPA analysis, the Staff must
review the determinations of that agency before reaching its own independent conclusion. See Part
IILA.1 supra.
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of the Envirocare site.”’3 Tr. at 2887. As a summary of a telephone conference
between officials from the Utah Division of Radiological Control (DRC), the
state agency responsible for administering Utah’s radiation protection program,
and the NRC Staff reflects, the DRC staff stated that they found residential and/or
farming scenarios at Envirocare unrealistic for several reasons, including low
precipitation, high evapotranspiration rates, and high saline content in both the
soil and groundwater at the site. See LES Exh. 104, at 2 (Memorandum from M.
Blevins, Senior Project Manager, Environmental and Low-Level Waste Section,
Division of Waste Management and Environmental Protection, NMSS, NRC, to
S. Flanders, Deputy Director, Environmental and Performance Assessment Di-
rectorate, Division of Waste Management and Environmental Protection, NMSS,
NRC (Apr. 6, 2005)). Specifically with regard to groundwater salinity, the DRC
found that such high rates (approximately 30,000-80,000 milligrams per liter of
total dissolved solids) precluded the use of that water for both animal and human
consumption, and for irrigation. See id. at 3. Based on these site-specific charac-
teristics, the DRC found intruder events at the Envirocare facility not credible, and
accordingly eliminated all intruder pathways from consideration in conducting its
analysis to determine compliance with the Part 61 performance objectives. See
Tr. at 2874-76.

4.35 Asdiscussed above, NEPA’s hard look requirement is tempered by the
fact that an agency’s review is governed by the ‘‘rule of reason,”” which requires
only that an agency consider impacts that it views as reasonably foreseeable.
See Part II.A.1, supra. While acknowledging that performance objectives
and technical standards must be interpreted and applied with reason, NIRS/PC
nonetheless argues that the performance objectives and technical standards of Part
61 must be met for all times and circumstances, including intruder scenarios in the
long term, which in this instance precludes the elimination of intruder pathways
relative to the Envirocare site. See NIRS/PC Proposed Findings at 87-93.

35Dr. Palmrose testified, however, that he did not review the Baird report in conjunction with his
involvement in the Staff’s preparation of the FEIS, and only reviewed the report in preparation for the
October evidentiary hearing. See Tr. at 2882-83. Further, Dr. Palmrose stated that he did not review
the Baird report, even in preparation for his testimony, in a manner sufficient to make any finding
that the report was a ‘‘scientifically responsible job, with scientifically reasonable results.”” See Tr.
at 2883. This lack of review by the Staff’s expert is troubling, particularly since Dr. Palmrose’s
job responsibilities in connection with the Staff’s review of the NEF application included ‘‘principal
author of . . . [section] 4.2.14.4, Impacts from Disposal of the Converted Waste,”” see Staff Disposal
Direct Testimony at 3, the section of the FEIS directly at issue here. Nonetheless, we conclude that
review of the Baird report by NEF project manager Johnson provides a sufficient basis to find the
Staff’s hard-look responsibility has been fulfilled. Although the Staff is ultimately responsible for the
work undertaken, or not undertaken, by its contractors, a Staff analysis is not necessarily insufficient
if, in the face of a deficiency on the part of its contractor, a responsible Staff official has ‘‘stepped
into the breach’” and conducted the necessary review and analysis.
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4.36 In assessing this NIRS/PC claim, two separate questions must be evalu-
ated. First, witnesses for both the Staff and LES have asserted that it is reasonable
to extend evaluations of the performance of a near-surface disposal site out only
as far as 1000 or, perhaps, 10,000 years. See, e.g., Tr. at 2618-19, 2889-91. They
acknowledged, however, that this is not a time limit imposed or approved by any
NRC regulation, but rather it is a matter of agency policy or judgment. See id.
As stated above, section 61.42 indicates that the dose limits be met without time
limitation, i.e., ‘‘at any time.”’ Although this regulation does not provide a basis
for arbitrarily truncating exposure computations at 1000 or 10,000 years,* the
Board nonetheless is persuaded that it was appropriate for the Utah DRC, and
the NRC Staff, to make a determination that certain scenarios are so unlikely as
to warrant elimination from consideration. As the Commission cautioned in its
remand of this matter to the Board, NEPA does not require certainty or precision,
but a reasonable estimate of anticipated and not ‘‘unduly speculative’’ impacts.
See CLI-05-20, 62 NRC at 536. Here, the Staff made a reasonable determination,
as did the DRC staff, that the high salinity of the soil and groundwater and the
low annual precipitation and high evapotranspiration rates make any intruder
scenario so unrealistic, i.e., so unduly speculative, as to fall outside the scope of
the Staff’s NEPA review.?” NIRS/PC have presented no real challenge to such a
determination, positing instead that the plain meaning of section 61.42 precludes
such a determination, a position the Board rejects. Thus, the Board concurs with
the conclusion by the State of Utah and the Staff that the intruder scenarios are
so unlikely based on the specific characteristics of the Envirocare site as to fall
outside of what can reasonably be called anticipated or not unduly speculative
impacts.

36 Indeed, the fact that other Part 61 provisions contain time limits, see, e.g., 10 C.F.R. § 61.52(a)(2)
(referring to ‘‘intruder barriers that are designed to protect against an inadvertent intrusion for at least
500 years’’), indicates that the agency was not unaware of how to include such a time limit in section
61.42.

37 The conclusion that such scenarios are so highly unrealistic rests on the nature of the pathways
excluded. For example, as Mr. Johnson testified, under an intruder agriculture pathway scenario, it
would be assumed that an inadvertent intruder would enter and take up residence at the Envirocare
site, drill a well, take up groundwater for consumption and for irrigation of foods grown on site, such
that the dose pathway would then be through consumption of food grown onsite, in contaminated
soil, irrigated by contaminated water. See Tr. at 2875-76. Given the extreme salinity of the
soil and groundwater, as well as the low annual precipitation/high evapotranspiration rates, which
make the groundwater and food grown at the site unsuitable for consumption, the Staff found it
reasonable to eliminate those unlikely pathways. See Tr. at 2876. Presumably, for such residential or
agricultural uses to be practicable in the future, material socioeconomic changes and/or improvements
in technology would have to occur. Because such material technological and socioeconomic changes
are not predictable with any confidence, any projections about the likelihood of an intruder scenario
would be exceedingly speculative. In fact, the Board expressly declined to go down the path of making
speculative projections about the distant future at the October evidentiary hearing. See Tr. at 2909-10.
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4.37 In addition to the question of the reasonableness of eliminating intruder
pathways relative to the Envirocare site, there is the matter of whether the use
of Envirocare as a reference site is appropriate. NEPA requires the Staff to
take a hard look at all reasonably foreseeable environmental consequences of
construction and operation of the proposed NEF, including those secondary or
indirect consequences of disposal of the waste generated by that facility. These
secondary effects cannot, and need not for the purposes of satisfying the agency’s
NEPA obligation, see CLI-05-20, 62 NRC at 536, be examined with particularity
since a specific disposal site has not yet been identified. The Staff did not
include in its FEIS any analysis of the environmental impacts of near-surface
disposal at any other site, simply referencing the Envirocare site as an ‘‘example’’
of a potential disposal site, see NEF FEIS at 4-63, and leaving for the Board
the question of whether an analysis of the impacts at this one reference site is
sufficient.

4.38 As noted above, the FEIS indicates that only a few sites in the United
States are currently licensed to dispose of depleted uranium, one of which is
the Envirocare site that, as we also noted above, is the only one of the three
that currently does not have a compact-related restriction that could affect the
receipt of any NEF waste. Recognizing that the environmental consequences of
disposal of the deconverted depleted uranium generated at the NEF is a secondary
or indirect environmental consequence of constructing and operating the NEF,
the particular consequences of which cannot be fully evaluated until a particular
disposal site is determined, the Board nonetheless finds it reasonable, for NEPA
purposes, that the Staff examined the environmental impacts of disposal using
the currently licensed Envirocare facility as a reference site. In other words, in
the particular circumstances of this case, the Staff’s NEPA review based upon a
single reference site satisfies the Staff’s NEPA obligation to take a hard look at
the environmental impacts of near-surface disposal with regard to the particular
challenges asserted by NIRS/PC in paragraph A to its amended contention.

4.39 This is not to say that, by any measure, the environmental impacts at
the Envirocare site can be considered to be ‘‘bounding.’” To reach the conclusion
that the disposal impacts at Envirocare ‘‘bound’’ those that might be found for
near-surface disposal at any other site would require the Board to find that impacts
at any other site would be similar to, or less than, the impacts at the Envirocare
site. This is a finding the Board cannot make based on the record now before it.

4.40 The Envirocare site impacts analysis has been found acceptable (i.e., the
environmental impacts found to be ‘‘small’’) based on its unique site character-
istics, e.g., high groundwater and soil salinity and low annual precipitation/high
evapotranspiration. The Board has been presented with no evidence that would
lead it to believe that these unique characteristics are present at any other United
States site currently licensed to accept depleted uranium, or at any other site that
has been identified as a potential disposal site, including the WCS site discussed
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in the FEIS, see NEF FEIS at 2-32 to 2-33. There is no evidence before the Board
as to whether near-surface disposal at any other currently licensed site (which
the Staff could also have deemed ‘‘representative’’ or ‘‘reference’’ sites for the
purposes of its FEIS analysis) might meet the requirements of Part 61 with respect
to the intruder dose.*®

4.41 Nonetheless, while the Board cannot, on the record now before it,
find that the Staff’s NEF FEIS evaluation of the environmental impacts of near-
surface disposal of the depleted uranium ultimately arising as waste from the
NEF is ‘‘bounding’’ or broadly scoped, the Board is satisfied that the NEF FEIS
examination of the potential consequences at one reference site is sufficient, in
these unique circumstances, to satisfy the Staff’s NEPA obligations.

4.42 To be sure, the question of the sufficiency of the Staff’s FEIS discussion
of near-surface disposal impacts is a close case for the Board, as it apparently
was for the Commission in determining how to address the issues raised by this
NIRS/PC contention, see CLI-05-20, 62 NRC at 536. As outlined above, the
FEIS as written does not provide an expansive explanation regarding this matter.
Nonetheless, when combined with the full record before the Board, in particular
the Staff’s analysis of the reasonableness of excluding the intruder scenarios for
the Envirocare site, the aggregate is sufficient to satisfy the agency’s obligation
under NEPA for this aspect of the environmental impacts of near-surface disposal,
albeit only as to that particular site.

4.43  Finally, as was discussed above, the Board notes that the Commission
has directed the Staff to examine, outside of this adjudication, whether the

38 Although the Board ruled at the October 2005 evidentiary hearing that NIRS/PC have waived
the opportunity to challenge the underlying analyses for generic ‘‘wet’’ and ‘‘dry’’ disposal sites as
those are discussed in Appendix I to the DOE PEIS, see Tr. at 2600, the Board also declines the LES
invitation to find that the analyses of generic ‘‘wet’’ and ‘‘dry’’ disposal sites in the DOE PEIS are
bounding for the impacts of near-surface disposal, see LES Proposed Findings at 82; see also Tr. at
2641-46; LES Exh. 18, App. I at I-3 to I-4, I-19, 1-69 to I-70 (Final Programmatic Environmental
Impact Statement for Alternative Strategies for the Long-Term Management and Use of Depleted
Uranium Hexafluoride, DOE/EIS-0269, DOE Office of Nuclear Energy, Science and Technology
(April 1999)). Putting aside Dr. Palmrose’s testimony for the Staff that he did not rely on the DOE
PEIS to assess the radiological impacts of near-surface disposal of depleted uranium, see Tr. at 2867,
the fact that the PEIS analyses incorporate certain limiting assumptions forecloses a Board finding
that those analyses are bounding relative to the impacts of near-surface disposal of large quantities of
depleted uranium. In particular, the PEIS Appendix I modeling analyses incorporate a time limit of
1000 years after the first release of radioactivity which, as discussed above, does not comport with the
“‘at any time’’ language of section 61.42. Since the relevant regulation does not incorporate any such
time limit, the Board is not in a position to find, with regard to near-surface disposal impacts, that
analyses that are not carried out beyond 1000 years ‘‘bound’’ the impacts of near-surface disposal.
This is not to say, however, that the PEIS analyses are inapplicable to any other findings the Board
may make with regard to the NEF application; rather, the Board simply cannot find the analyses
presented in Appendix I to the PEIS ‘‘bounding’’ based on the record before it.
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quantities of depleted uranium from enrichment facilities warrant amending
section 61.55(a)(6), or the waste classification tables of section 61.55(a). See id.
Should the Commission make a determination in the course of that rulemaking
proceeding that section 61.55 or other portions of Part 61 need revision to address
the impacts resulting from the waste stream from uranium enrichment facilities,
such a determination may well require that licenses for near-surface disposal
facilities, including Envirocare, be evaluated in light of any new requirements
imposed by any revised Part 61 regulations.

V. SUMMARY FINDINGS OF FACT AND CONCLUSIONS OF LAW

5.1 Regarding contention NIRS/PC EC-4, Impacts of Waste Storage and
Disposal, as remanded by the Commission in CLI-05-20 relative to the issue of
the adequacy of the NEF FEIS analysis of the environmental impacts of near-
surface disposal of NEF depleted uranium, pursuant to 10 C.F.R. §51.102, the
discussion in FEIS section 4.2.14.4 regarding the impacts of disposal of depleted
uranium at a near-surface disposal facility is supplemented by the Board’s decision
above, along with the underlying adjudicatory record supporting that decision.

5.2 Having considered all of the evidence submitted and testimony given
by the parties in this proceeding, as well as the proposed findings of fact and
conclusions of law submitted by the parties, regarding contention NIRS/PC EC-4,
Impacts of Waste Storage and Disposal, as remanded by the Commission relative
to the issue of the adequacy of the NEF FEIS analysis of the environmental
impacts of near-surface disposal of NEF depleted uranium, based on the findings
and conclusions set forth in Part IV, above, the Board finds that the NRC Staff
has met its burden with regard to the challenges by NIRS/PC to the adequacy of
the NEF FEIS in accordance with 10 C.F.R. §§ 2.325, 51.104. Therefore, relative
to the near-surface disposal impacts issues raised in connection with remanded
contention NIRS/PC EC-4 that were litigated during the October 2005 evidentiary
hearing, the Board finds that this contention is resolved in favor of the Staff.

6.1 Pursuant to 10 C.F.R. §2.713, it is, this third day of March 2006,
ORDERED that this Second Partial Initial Decision will constitute a final decision
of the Commission forty (40) days from the date of issuance, i.e., on Wednesday,
April 12, 2006, unless a petition for review is filed in accordance with 10 C.F.R.
§ 2.341, or the Commission directs otherwise. Any party wishing to file a petition
for review on the grounds specified in 10 C.F.R. §2.341(b)(4) must do so within
fifteen (15) days after service of this Second Partial Initial Decision. The filing of
a petition for review is mandatory for a party to have exhausted its administrative
remedies before seeking judicial review. Within ten (10) days after service of
a petition for review, parties to the proceeding may file an answer supporting
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or opposing Commission review. Any petition for review and any answer shall
conform to the requirements of 10 C.F.R. § 2.341(b)(2)-(3).

THE ATOMIC SAFETY AND
LICENSING BOARD?

G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Paul B. Abramson
ADMINISTRATIVE JUDGE

Charles N. Kelber
ADMINISTRATIVE JUDGE

Rockville, Maryland
March 3, 2006

39 Copies of this Partial Initial Decision were sent this date by Internet e-mail transmission to counsel
for (1) Applicant LES; (2) Intervenors NIRS/PC; and (3) the Staff.
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Cite as 63 NRC 289 (2006) LBP-06-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, Ill, Chairman
Dr. Paul B. Abramson
Dr. Charles N. Kelber

In the Matter of Docket No. 70-3103-ML
(ASLBP No. 04-826-01-ML)

LOUISIANA ENERGY SERVICES, L.P.
(National Enrichment Facility) March 3, 2006

In this 10 C.F.R. Part 70 proceeding regarding the application of Louisiana
Energy Services, L.P., for authorization to possess and use source, byproduct,
and special nuclear material to enrich natural uranium by the gas centrifuge
process at its planned National Enrichment Facility (NEF) to be built near Eunice,
New Mexico, the Licensing Board grants an NRC Staff motion for summary
disposition and denies a cross-motion by Intervenors Nuclear Information and
Resource Service/Public Citizen regarding the adequacy of the Staff’s National
Environmental Policy Act (NEPA) environmental impact statement (EIS)-related
discussion of estimated doses arising from depleted uranium (DU) disposal in a
geological repository.

RULES OF PRACTICE: SUMMARY DISPOSITION

The well-established standard governing the grant of summary disposition
under 10 C.F.R. § 2.710 has been described as follows:

[SJummary disposition may be entered with respect to any matter (or all of the
matters) in a proceeding if the motion, along with any appropriate supporting
material, shows that there is ‘‘no genuine issue as to any material fact and that
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the moving party is entitled to a decision as a matter of law.”” The movant bears
the initial burden of making the requisite showing that there is no genuine issue
as to any material fact, which it attempts to do by means of a required statement
of material facts not at issue and any supporting materials (including affidavits,
discovery responses, and documents) that accompany its dispositive motion. An
opposing party must counter each adequately supported material fact with its own
statement of material facts in dispute and supporting materials, or the movant’s facts
will be deemed admitted. See Advanced Medical Systems, Inc. (One Factory Row,
Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102-03 (1993).

Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-
02-20, 56 NRC 169, 180 (2002).

RULES OF PRACTICE: SUMMARY DISPOSITION (LITIGABLE
ISSUES)

Failure to raise any challenge to a Staff EIS correction essentially renders
that aspect of an intervenor challenge moot, as the intervenor has failed to raise
a litigable challenge to the previously identified error. See Advanced Medical
Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC 285,
306-07 (1994) (something more than suspicions or bald assertions are necessary
as the basis for any purported material factual disputes), aff’d sub nom. Advanced
Medical Systems, Inc. v. NRC, 61 F.3d 903 (Table) (6th Cir. 1995) (per curiam).

NEPA: ENVIRONMENTAL IMPACT STATEMENT (SUFFICIENCY
OF FINDINGS)

A draft or final EIS is not considered deficient per se simply because its various
NEPA findings do not include an explanation that is sufficient on its face to enable
independent verification of any scientific results that underlie those findings.

NEPA: ENVIRONMENTAL IMPACT STATEMENT
(INCORPORATION BY REFERENCE; RELIANCE ON
PRIOR STAFF ENVIRONMENTAL REVIEW)

The Commission has previously determined that the Staff in preparing an EIS
for a uranium enrichment facility could rely upon the analyses in two Department
of Energy (DOE) final EISs regarding environmental impacts expected from a
DU hexafluoride conversion facility upon the basis that (1) the documents were
publicly available; and (2) the Staff’s expert had ‘‘assessed the reasonableness
of the DOE assumptions, calculations, and conclusions, even though he did not
redo its underlying calculations.”” CLI-05-28, 62 NRC 721, 730 (2005). In so
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doing, the Commission recognized that redoing calculations from these DOE EISs
““would [be] a duplication of resources not required by law.”” Id. This reasoning
applies with equal force to Staff reliance on a generic deep disposal dose impact
analysis in a previous, Staff-prepared final EIS for another proposed uranium
enrichment facility that was (1) publicly available; and (2) shown to be subject to
independent assessment by Staff experts who prepared the NEF EIS.

MEMORANDUM AND ORDER

(Ruling on Summary Disposition Cross-Motions Relating to
Remand from CLI-05-20)

In CLI-05-20, 62 NRC 523 (2005), the Commission remanded to the Licensing
Board for further proceedings an amended contention, Intervenors Nuclear Infor-
mation and Resource Service/Public Citizen (NIRS/PC) environmental contention
(EC)-4, Impacts of Waste Storage and Disposal,' regarding the environmental
impacts of depleted uranium disposal associated with the proposed operation by
Applicant Louisiana Energy Services, L.P. (LES), of the National Enrichment
Facility (NEF) located near Eunice, New Mexico. Subsequently, NIRS/PC and
the NRC Staff filed cross-motions for summary disposition regarding one aspect
of the remanded contention — the question of the adequacy of the Staff’s National
Environmental Policy Act (NEPA) environmental impact statement (EIS)-related
discussion of estimated doses arising from depleted uranium disposal in a geologic
repository? — that is currently pending before the Board. For the reasons stated
herein, we deny the NIRS/PC dispositive motion and grant the Staff’s summary
disposition request regarding this aspect of contention NIRS/PC EC-4.

I. BACKGROUND

A. Prior Litigation Regarding Contention NIRS/PC EC-4

Because the Commission in its remand decision provided an extensive discus-
sion of the background regarding contention NIRS/PC EC-4, see CLI-05-20, 62

! Though the Board modified the title of this contention by deleting the words ‘‘and Disposal’’ from
that title in its November 22, 2004 ruling on late-filed contentions, see Licensing Board Memorandum
and Order (Ruling on Late-Filed Contentions) (Nov. 22, 2004) at 15 (unpublished), based on the
Commission remand of amended contention NIRS/PC EC-4 to this Board in CLI-05-20, and the fact
that contention NIRS/PC EC-4 now contains challenges related to the disposal of depleted uranium,
the original title of this contention has been reinstated.

2 Throughout this proceeding, the parties have referred to the type of disposal at issue here variously
as deep disposal, geologic disposal, and mine disposal, among others. The Board uses those terms
interchangeably herein, and no distinction should be inferred from the use of one term or another.
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NRC at 526-33, and the Board also discusses this subject at some length in a
partial initial decision (PID) issued today regarding another portion of remanded
contention NIRS/PC EC-4 concerning the environmental impacts associated with
near-surface disposal of depleted uranium, see LBP-06-8, 63 NRC 241, 250-58
(2006), and a ruling on a November 11, 2005 NIRS/PC request to amend that
same contention, see Licensing Board Memorandum and Order (Ruling on Mo-
tion To Amend Contention NIRS/PC EC-4) (Mar. 3, 2006) at 2-8 (unpublished)
[hereinafter Contention Amendment Ruling], we will not provide another lengthy
discussion here. Rather, we below summarize the procedural avenue by which
this matter regarding depleted uranium deep disposal impacts came to be before
the Board on remand, as well as provide a description of pertinent post-remand
developments relative to that issue statement.

As originally admitted by the Board in LBP-04-14, 60 NRC 40, 78 (2004),
NIRS/PC EC-4 contested the sufficiency of the NEF Environmental Report (ER)
as it allegedly failed to discuss the environmental impacts of the construction and
operation of a deconversion plant for the depleted uranium hexafluoride (DUF,)
waste produced at the NEF. On October 20, 2004, NIRS/PC filed a motion
to amend or supplement previously admitted contentions, including contention
NIRS/PC EC-4, in accordance with the general schedule set for this proceeding,
based on the recent publication of the Staff’s draft environmental impact statement
(DEIS) for the NEF. See LBP-06-8, 63 NRC at 251; LBP-05-13, 61 NRC 385,
395-96 (2005). In support of this request relative to contention NIRS/PC EC-
4, NIRS/PC proffered a number of additional bases, including paragraph C in
support of a challenge to the Staff’s treatment in the DEIS of the impacts of waste
disposal, that provided:

C. The DEIS attempts to estimate the impact of disposal of depleted uranium from
the NEF in its modeling of the releases expected from the site. (at 4-58, 4-59 and
Table 4-19). The DEIS fails to disclose the models used or the parameter values.
The text suggests that models used in analyzing the [Claiborne Enrichment Center
(CEQ)] site were used; however, the results are unlike any reported in connection
with the CEC facility. Further, the model addresses only two hypothetical disposal
sites and fails to examine any actual location of disposal. Performance of a disposal
site is highly site-specific.

Motion on Behalf of Petitioners [NIRS/PC] To Amend and Supplement Con-
tentions (Oct. 20, 2004) at 16 [hereinafter October Contention Motion]. The
reference in this NIRS/PC motion to the ‘‘CEC facility’’ site analysis is to an
NRC NEPA analysis, set forth in a final environmental impact statement (FEIS),
associated with an LES request for authorization to construct and operate the
Claiborne Enrichment Center uranium enrichment facility in Claiborne Parish,
Louisiana, in the early 1990s.
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In a November 22, 2004 memorandum and order, the Board admitted a
portion of the proffered amendment to EC-4 that alleged a failure of the DEIS
to discuss the environmental impacts of the construction and operation of a
depleted uranium (DU) deconversion plant,’ but declined to admit a supplemental
paragraph regarding the DEIS’s treatment of the impacts of disposal of DU given
that an issue related to that challenge was then pending before the Commission,
i.e., a question of whether depleted uranium constitutes low-level waste. See LBP-
06-8, 63 NRC at 251; LBP-05-13, 61 NRC at 398, 400. In rejecting this latter
part of the proffered amendment, including paragraph C above, the Board did,
however, note that the challenges appeared to rest on new information contained
in the DEIS, such that the amendment was not precluded by its untimely filing, and
that it rejected the contention without prejudice to a renewed motion at a later date
should a Commission ruling on the low-level waste question indicate the Board
should hear that issue. See Licensing Board Memorandum and Order (Ruling
on Late-Filed Contentions) (Nov. 22, 2004) at 14-15 (unpublished) [hereinafter
November Contention Ruling].*

On January 18, 2005, the Commission issued a ruling concluding that depleted
uranium from an enrichment facility is properly considered low-level waste, see
CLI-05-5, 61 NRC 22, 34 (2005), but cautioned that ‘‘low-level radioactive waste
can encompass both those wastes suitable for near-surface disposal and those
that may require greater isolation,”” id. at 32. The Commission also noted that
contentions challenging LES’s waste disposal cost estimates were pending before
the Board, and that additional environmental or safety analysis might be required
to resolve the issues raised by those contentions. See id. at 35.

Following the Commission’s ruling on the low-level waste issue, on February 2,
2005, NIRS/PC filed with the Board a second motion for the admission of
an amendment to EC-4, among others. See Motion on Behalf of Intervenors
[NIRS/PC] for Admission of Late-Filed Contentions (Feb. 2, 2005) [hereinafter
February Contention Motion]. With regard to EC-4, NIRS/PC referred to the
Board’s previous statement concerning the possibility of a renewed contention
amendment motion based on the Commission’s ruling on the low-level waste
issue, and averred that the Commission ruling in CLI-05-5 raised new information

3 In the Board’s first PID on environmental contentions, we decided the contention NIRS/PC EC-4
challenges to the discussion of the environmental impacts relative to the construction and operation
of a deconversion facility in favor of LES and the Staff. See LBP-05-13, 61 NRC at 434-36. The
Commission declined NIRS/PC’s petition for review of that portion of the Board’s decision. See
CLI-05-28, 62 NRC 721, 726-31 (2005). Therefore, contention NIRS/PC EC-4 deconversion issues
are no longer before this Board.

“#In addition, to further clarify the scope of contention NIRS/PC EC-4 as then admitted, the Board
modified the title of the contention to delete the words ‘and Disposal.”” See LBP-05-13, 61 NRC at
398.
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on which the proposed amendment to contention NIRS/PC EC-4 appropriately
was based. See id. at 1-5. Specifically, NIRS/PC again challenged the analysis in
the DEIS of the environmental impacts of near-surface disposal methods and the
analysis of estimated doses from geologic disposal, as well as raising a host of
new issues purportedly related to DU disposal. See id. at 8-30. In particular with
regard to the deep disposal impact concerns previously specified in paragraph C
of their October 2004 amendment request, NIRS/PC declared in a paragraph K
that:

K..... Staff also stated that doses from deep disposal of DU in a mine would be low
and provided estimates of doses under a well water and river water scenario (DEIS
Table 4-19) that are greatly below the limit of 25 mrem per year for [low-level
waste] disposal. The estimates are said to be based on those in the CEC FEIS.
However, NRC has declined to provide the methods and assumptions underlying the
dose calculation. Moreover, doses in the DEIS are not broken down by radionuclide,
and the totals are different from those in the CEC FEIS by nearly a factor of 2,
with one notable exception. The difference may partly be explained by the NEF’s
generation of roughly twice the amount of DU of the CEC proposal. However, the
estimate for the drinking water dose in the river scenario with a sandstone/basalt
site is almost 54,000 times lower in the current DEIS than in the CEC FEIS. This
discrepancy remains unexplained.

Id. at 17 (footnotes omitted).

In a May 3, 2005 ruling, the Board again declined to admit the proffered
amendment to contention NIRS/PC EC-4 relative to the environmental impacts of
DU disposal. See Licensing Board Memorandum and Order (Ruling on NIRS/PC
Late-Filed Contentions and Providing Administrative Directives) (May 3, 2005)
at 9-11 (unpublished). Specifically, the Board found that the proffered amendment
failed to meet both the standard for nontimely amendment of contentions and the
general contention admissibility requirements, in that NIRS/PC did not demon-
strate good cause for the untimely amendment and, in any event, raised issues
outside the scope of the admitted contention and which did not have sufficient
factual or expert opinion support. See id. at 10-11.

Prior to the Board’s May 3 ruling on NIRS/PC’s second motion to amend
contention NIRS/PC EC-4, the Board held an evidentiary hearing in Hobbs, New
Mexico, during which it took testimony and evidence from LES, NIRS/PC, and the
Staff on several contentions, including the contention NIRS/PC EC-4 challenges
to the ER and DEIS discussions of deconversion impacts. See LBP-05-13, 61
NRC at 401-02; Tr. at 340-1692. On June 8, 2005, the Board issued its first
PID regarding those contentions, determining, as relevant here, that NIRS/PC’s
contention EC-4 challenges could not be sustained in that the Staff’s analysis
in the DEIS adequately discussed the impacts of the construction and operation
of a DUF, deconversion facility. See LBP-05-13, 61 NRC at 436. Because the
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Board had not admitted any further amendment to EC-4, its PID relative to EC-4
represented its final determination with regard to that contention, see id. at 402
n.3, albeit one that could be appealed to the Commission, see id. at 446.

On June 23, 2005, NIRS/PC did in fact petition for Commission review of the
Board’s decision in LBP-05-13 with regard to each of the contentions litigated at
the February 2005 hearing. See Petition on Behalf of [NIRS/PC] for Review of
First Partial Initial Decision on Environmental Contentions (June 23, 2005). As
is relevant here, NIRS/PC averred that ‘‘[t]he Board erred in refusing to allow
NIRS/PC to show the environmental impacts of waste disposal’’ when it declined
to admit the amendments to contention NIRS/PC EC-4 proffered by NIRS/PC in
October 2004 and February 2005. See id. at 14-15.

In an October 19, 2005 issuance, the Commission ruled that ‘‘the Board erred
in not admitting for hearing an amended contention on the environmental impacts
of depleted uranium disposal.”” CLI-05-20, 62 NRC at 524. In this regard, the
Commission directed the Board to consider the text and bases of the October 2004
amendment proffered by NIRS/PC, and to address the February 2005 motion only
to the extent it legitimately amplified or elaborated upon the arguments made
in the October 2004 motion. See id. at 532, 533 n.49. Further, in remanding
the contention NIRS/PC EC-4 “‘impacts’’ matters to the Board, the Commission
indicated that the issues likely could be given consideration in conjunction with
the Board’s upcoming evidentiary hearing on various other NIRS/PC contentions,
or could be amenable to summary disposition. See id. at 524-25, 533 n.48. And
with respect to the latter procedural mechanism, the Commission made specific
mention of an issue raised by NIRS/PC in paragraph C of their October 2004
contention motion about the adequacy of the DEIS models used for deep disposal
impacts analysis, stating:

NIRS/PC’s support for their challenge to the DEIS estimate of doses from a
geological repository is more sparse. They question whether the DEIS used the same
models used in the earlier Claiborne proceeding because, they say, it is not clear
how the DEIS used the earlier Claiborne dose estimates to calculate new estimates.
Given corrections made in the FEIS, this issue appears amenable to summary
disposition. Significantly, the NRC Staff in the FEIS clarified that the same models
used in the Claiborne proceeding were used, and apparently has corrected the
DEIS dose discrepancy highlighted by NIRS/PC. See LES FEIS (NUREG-1790),
Vol. 1 at 4-64. If NIRS/PC actually mean to challenge the dose estimates used in
the Claiborne proceeding, such a challenge appears untimely, given that the LES
Environmental Report said that it was relying on the Claiborne dose estimates.
Similarly, if NIRS/PC seek to challenge the dose analysis because it is based upon
two representative disposal sites, such a claim seemingly also could have been based
upon the Environmental Report, which addressed the same two representative sites.

Id. at 533 n.48.
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On October 24-27, 2005, the Board held the scheduled evidentiary hearing on
the subject of the remaining admitted NIRS/PC contentions, see Tr. at 1738-3179,
and, with the agreement of the parties, heard testimony and received evidence
from each of the parties regarding the sufficiency of the Staff’s review in the
FEIS of the impacts of disposal of depleted uranium from the NEF, see Tr. at
2607-3083. During that hearing, the Board also heard argument on an October 25,
2005 LES motion in which it asserted, among other things, that the NIRS/PC
paragraph C-based challenges should be dismissed as moot. The Board declined
to accept that LES assertion, and instead directed that the Staff and NIRS/PC
file dispositive motions regarding the matters at issue in paragraph C. See Tr. at
2597-2600.

Following the conclusion of the October 2005 evidentiary hearing, NIRS/PC
filed a motion with the Board, once again seeking the admission of an amendment
to contention NIRS/PC EC-4. See Motion on Behalf of Intervenors [NIRS/PC]
for Admission of Supplemental and Additional Late-Filed Contentions Under
10 CFR 2.309(c) (Nov. 11, 2005) [hereinafter November Contention Motion].
Specifically, with that motion NIRS/PC seek to add two paragraphs challenging
as insufficient the FEIS analysis of the impacts of waste disposal, in that (1) the
Staff’s discussion of near-surface disposal of large amounts of depleted uranium
from an enrichment facility did not satisfy its obligation to take a ‘‘hard look”’
at the impacts of such disposal, and (2) the FEIS fails adequately to disclose the
models and parameter values used in its analysis of the impacts of deep geologic
disposal, and the results of that analysis cannot be reproduced by NIRS/PC based
on the available information. See id. at 8-14. LES and the Staff filed responses
to this motion on, respectively, November 28 and 29, 2005, each objecting to
the admission of any additional amendment to contention NIRS/PC EC-4 on
both timeliness and general admissibility grounds. See NRC Staff Response
to Motion on Behalf of Intervenors [NIRS/PC] for Admission of Supplemental
and Additional Late-Filed Contentions Under 10 C.F.R. §2.309(c) (Nov. 29,
2005); [LES] Response to Intervenors’ Supplemental and Additional Late-Filed
Contentions (Nov. 28, 2005). The Board issues a separate ruling today on that
motion, denying the NIRS/PC request to amend/supplement contention NIRS/PC
EC-4. See Contention Amendment Ruling at 16-17. To the extent that ruling
impacts the issues before the Board in the context of NIRS/PC’s most recent

3 Although the October 2005 evidentiary hearing was conducted as a nonpublic session because
of concerns about the use of proprietary information, redacted versions of the transcripts for those
proceedings subsequently were placed on the public record and are available via the agency’s
Agencywide Documents Access and Management System (ADAMS) electronic document search and
retrieval system. See Licensing Board Memorandum (Public Availability of Previously Withheld
Transcripts and Exhibits from October 2005 Evidentiary Hearing) (Jan. 9, 2006) (unpublished).
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motion to amend EC-4, we discuss those implications in the context of our ruling
herein.

Relatedly, while this NIRS/PC contention motion was pending before the
Board, the Staff and NIRS/PC filed motions for full or partial summary disposi-
tion of a portion of remanded contention NIRS/PC EC-4, which are the subject
of the Board’s instant ruling. See NRC Staff Motion for Summary Disposition
(Nov. 18, 2005) [hereinafter Staff Dispositive Motion]; Motion for Partial Sum-
mary Disposition Submitted on Behalf of Intervenors [NIRS/PC] (Nov. 18, 2005)
[hereinafter NIRS/PC Dispositive Motion]. These cross-motions were followed
by responses from LES, NIRS/PC, and the Staff to the positions of the other
parties, as well as NIRS/PC and Staff replies to those responses. See NRC Staff
Reply to Responses of LES and NIRS/PC to NRC Staff’s Motion for Summary
Disposition (Dec. 8, 2005) [hereinafter Staff Reply]; Reply on Behalf of Inter-
venors [NIRS/PC] to Response by [LES] to NRC Staff Motion for Summary
Disposition and to NIRS/PC Motion for Partial Summary Disposition (Dec. 8,
2005) [hereinafter NIRS/PC Reply]; [LES] Response to Motions for Summary
Disposition Filed by NRC Staff and by [NIRS/PC] (Nov. 28, 2005) [hereinafter
LES Response]; NRC Staff Response to NIRS/PC’s Partial Motion for Summary
Disposition (Nov. 28, 2005) [hereinafter Staff Response]; Response on Behalf
of [NIRS/PC] to NRC Staff Motion for Summary Disposition (Nov. 28, 2005)
[hereinafter NIRS/PC Response]. Below, we describe the positions set forth in
those dispositive motions and the responses and/or replies of the various parties
to the Staff and NIRS/PC motions.

B. Staff and NIRS/PC Dispositive Motions and Parties’ Responsive
Pleading

1. Staff Dispositive Motion

In its dispositive motion, the Staff asserts it is entitled to summary disposition
regarding that portion of contention NIRS/PC EC-4 in which NIRS/PC contend
that the Staff’s environmental impact analysis fails to support or explain the
modeling of disposal of depleted uranium. In support of its motion, the Staff
provides a statement of material facts not in issue that lists nine items, as well as
the affidavits of (1) Dr. Donald E. Palmrose, a Staff contractor who asserts he
developed or contributed to the DEIS and FEIS sections and appendices outlining
both the public and occupational health impacts of the proposed NEF under normal
operations and the waste management impacts, included disposal of depleted
uranium; and (2) Dr. Rateb Abu-FEid, a senior level advisor on waste management
and environmental protection in the NRC’s Office of Nuclear Material Safety
and Safeguards, who declares he reviewed the dose impact analysis regarding
deep disposal of depleted uranium that was presented in Appendix A of the CEC

297



FEIS. See Staff Dispositive Motion; id., Statement of Material Facts on Which
No Genuine Dispute Exists at 1-3 [hereinafter Staff Material Facts Statement];
id., Attach. A at 1 (Affidavit of Donald E. Palmrose) [hereinafter Palmrose Aff.];
id., Attach. B at 1-2 (Affidavit of Dr. Rateb Abu-Eid) [hereinafter Abu-Eid Aff.].

According to the Staff, in its remand determination relative to contention
NIRS/PC EC-4, the Commission limited the matter sent back to the Board, at
least with regard to the matters raised by paragraphs C and K, to the question of
whether the DEIS for the NEF failed to disclose the models or parameters used
in assessing the impacts of mine disposal. The Commission did not, the Staff
declares, send back any NIRS/PC assertions in their October 2004 or February
2005 supplemental filings seeking to challenge the use of two hypothetical
disposal sites, given that the LES ER utilized those same two sites in its disposal
impacts analysis and such use was not contested by NIRS/PC. Further, according
to the Staff, the Commission directed the Board to focus only on the terms and
bases, here paragraph C, of the contention supplement submitted in October 2004
rather than the February 2005 filing, except to the extent the later filing elaborated
on issues already raised in the October motion. The Staff thus declares that the
language at issue relative to the October 2004 contention supplement concerns
only the question of the adequacy of the models used in analyzing the CEC site by
reason of the fact that the results reported in Table 4-19 the NEF DEIS were unlike
any reported in connection with the CEC facility, with the additional elaboration
from the February 2005 filing that (a) the Staff had failed to provide the methods
and assumptions underlying the dose calculation; (b) the estimate for drinking
water dose in a river scenario in connection with a sandstone/basalt site is almost
54,000 times lower in the NEF DEIS than in the CEC FEIS; and (c) the total dose
estimates are different from those in the CEC FEIS by nearly a factor of two. See
Staff Dispositive Motion at 4-5.

In addition, to provide background regarding the Staff’s view as to the matters
properly in contest with regard to the modeling of deep disposal impacts, the Staff
explains in its motion that Table 4-19 of the NEF DEIS, which addresses deep
disposal dose estimates, was developed based on the 1994 CEC FEIS which, in
turn, looked at two postulated/generic mine disposal sites, one in granite and one
in sandstone/basalt. Further, according to the Staff, the modeling for the CEC
FEIS included potential water impacts at the sites and was based on the assumption
that contaminated water would discharge into a well or river (referred to as the
well scenario and river scenario, respectively). As part of its analysis for the NEF
DEIS, the Staff concluded that it was appropriate to utilize the CEC modeling
analysis in the DEIS with respect to the parameters used and, therefore, relied
upon those CEC results in developing the NEF EIS disposal impacts assessment.
See id. at 5-6; Staff Material Facts Statement at 2-3 ({{4-6).

As to the purported error identified in the NIRS/PC issue statement, the Staff
declares that while the CEC FEIS divided the well and river scenario data into two
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separate tables (Tables A.7 and A.8, respectively), the NEF DEIS consolidated the
relevant information into one table (Table 4-19). Further, the Staff indicates, the
CEC FEIS listed the estimated dose from each associated radionuclide separately,
while the NEF DEIS listed the sum of the dose estimates from all the associated
radionuclides, which the Staff then further revised upward to account for the
expected increased quantity of waste material from the NEF relative to the CEC.
See Staff Dispositive Motion at 6-7. Finally, the Staff notes that the June 2005
FEIS for the NEF also contains a Table 4-19, see id. at 7, which, as we discuss
below, is substantially the same as Table 4-19 contained in the DEIS.

Relative to the issues it asserts are properly presented by the Commission
remand, the Staff declares that the NIRS/PC concern about the lack of conformity
between the CEC and NEF environmental statements, despite the use of the same
models for analyzing the disposal impacts, involved a typographical error that
was later corrected in the NEF FEIS. Also, the Staff maintains, the methodology
it used in translating the CEC-related analysis to the specific circumstances of the
NEF project has been fully disclosed and was used to generate the Table 4-19
values in the FEIS. See id. at 8.

In this regard, the Staff asserts that challenges to many aspects of this method-
ology by principal NIRS/PC witness Dr. Arjun Makhijani were litigated in the
CEC case and upheld by the Licensing Board there, which also found reasonable
the Staff’s environmental analysis of dose estimates relative to the CEC facility.
Moreover, according to the Staff, its reliance upon the CEC NEPA analysis for
compiling the NEF DEIS was based on a separate Staff determination that the CEC
analysis was appropriate and reasonable, an analysis that was recently confirmed
by Dr. Abu-Eid. This, the Staff asserts, is sufficient to justify incorporating the
CEC analysis into the NEF DEIS and FEIS. See id. at 9-10; Staff Material Facts
Statement at 3 ({6, 9).

As to the specific challenges to the reported results of using that analysis in
the DEIS, the Staff recognizes there was an error in the text of the CEC FEIS
relative to the figure for the total dose estimate for the river scenario drinking
water pathway for the sandstone/basalt site in Table A.8, which should have been
1.6 x 107'* sievert (1.6 x 10~ millirem) rather than the listed 1.6 X 107 sievert
(1.6 x 107" millirem). Staff incorporation of this incorrect value into the NEF
DEIS resulted in the NEF radiological dose listed in Table 4-19 being 54,000
times lower than in the CEC FEIS, a mistake the Staff corrected in the NEF FEIS
(namely, a change from 3 x 107'¢ millisievert (3 X 107'* millirem) to 3 x 107"
millisievert (3 X 10~ millirem)). Additionally, the Staff notes that it corrected a
second typographical error by changing the river scenario drinking water pathway
dose for the granite disposal site from 3 x 107! millirem to 9 x 10~!! millirem.
See Staff Dispositive Motion at 10-11; Staff Material Facts Statement at 3 ({{7).

The Staff further declares that the NIRS/PC concern that the total dose estimates
for the NEF DEIS and the CEC FEIS differ by a factor of nearly two is adequately
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explained in the NEF FEIS in its recognition that potential impacts from the
disposal of NEF depleted uranium for similar geologic sites would be proportional
to the postulated quantity of material. According to the Staff, since there is a
larger quantity of NEF material (i.e., 157,000 metric tons for NEF versus 91,000
metric tons for CEC, or 1.72 times as much for the NEF), the estimated doses
stated in the NEF DEIS reflected that difference relative to those stated in the
CEC FEIS. See Staff Dispositive Motion at 11-12; Staff Material Facts Statement
at 3 (18).

As noted above, relative to the NIRS/PC challenge in the October 2004
amended contention that the DEIS addresses only two hypothetical deep disposal
sites, the Staff asserts that this matter is not subject to further litigation because
the Commission did not disagree with the Board’s ruling that this aspect of the
amendment was foreclosed as untimely, given that the LES ER also relied upon
the two hypothetical site approach. There being no significant difference between
the ER and the DEIS/FEIS, rejection of this portion of the contention as untimely
was appropriate. Additionally, the Staff asserts, even if this matter is properly
before the Board, summary disposition in favor of the Staff is appropriate because,
as was the case at the time the adequacy of the CEC FEIS was litigated, there is
no currently existing licensed mine, or any pending application to license such a
facility, so as to preclude a site-specific assessment of deep disposal impacts. See
Staff Dispositive Motion at 13-15.

Finally, in its motion the Staff takes issue with several items raised by NIRS/PC
at the October 2005 evidentiary hearing that it considers new claims, asserting
that these should be denied for failure to submit them as late-filed contentions, or
amendments to existing contentions. Further, asserts the Staff, as a substantive
matter those new claims fail based on the affidavits of Dr. Palmrose and Dr.
Abu-Eid, which demonstrate the CEC dose impact analysis was reasonable and
appropriate for the NEF EIS, as well as Dr. Palmrose’s explanation of how the
values for Table 4-19 of the NEF FEIS were generated. See id. at 15.

2. NIRS/PC Dispositive Motion

In their dispositive motion, based on a statement of material facts not in dispute
that includes eighteen items and the attached declarations of Dr. Arjun Makhijani,
Director of the Institute for Energy and Environmental Research, and professional
hydrologist George Rice, NIRS/PC assert that relative to the NEF DEIS and FEIS,
they are entitled to judgment in their favor regarding contention NIRS/PC EC-4
to the degree that those environmental documents contain dose results relative to
deep disposal of DU that lack a demonstrable basis in scientific data or analysis,
and because the dose estimates grossly understate the potential impacts of such
disposal. See NIRS/PC Dispositive Motion at 2-3; id., Statement of Undisputed
Facts Submitted on Behalf of Intervenors [NIRS/PC] in Support of Motion for
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Partial Summary Disposition [hereinafter NIRS/PC Material Facts Statement];
id., Declaration of Arjun Makhijani; id., Declaration of George Rice.

Initially NIRS/PC assert that, because scientific results can have no credibility
if they cannot be reproduced from source data, and because the CEC FEIS does
not include the necessary source data or disclose the modeling methodology used
sufficient to allow reproduction of the Table 4-19 results, the information in the
CEC FEIS cannot be given any credence. NIRS/PC also maintain that while
the stated NEF DEIS results regarding the DU disposal impacts appear to be
consistent with the stated DEIS premise that NEF impacts will be proportional
to the CEC based on disposal quantities (i.e., a ratio of 1 to 1.72), both in its
response to a NIRS/PC interrogatory requesting impact modeling information
and in the NEF FEIS, the Staff has failed to provide any discussion of the waste
configuration as compared to the CEC FEIS or any justification for concluding
that asserted linear relationship is appropriate. See NIRS/PC Dispositive Motion
at 3-4; NIRS/PC Material Facts Statement at 3, 5 ({4, 7).

In particular, NIRS/PC find that dose values for the CEC FEIS well-water
scenario for the hypothetical granite and sandstone/basalt sites are much too low,
with the former having a thorium concentration of one atom per liter while the
latter has a uranuim-234 (U-234) concentration of one atom per 200 liters and
a thorium concentration of one atom per 1.9 million liters. So too, according to
NIRS/PC, the implied thorium concentration figure of two atoms per liter and
its radium-226 concentration of one atom per 28 liters for the CEC FEIS river
scenario at the granite site is very low. Moreover, NIRS/PC declare, although
the CEC FEIS states that depleted U,O, would be the disposal form for depleted
uranium from that facility, their expert’s analysis suggests that CEC modeling
actually assumed, without explanation, the dominant solid phase for depleted
uranium would be UO,, which would produce solubility values that are lower
by several orders of magnitude than would be produced for U,O,, such as to
introduce a nonconservative bias into the analysis that would cause erroneous
results. See NIRS/PC Dispositive Motion at 4-5, 8-9; NIRS/PC Material Facts
Statement at 5.

In addition, aside from asserting the CEC FEIS groundwater flow and ra-
dionuclide transport modeling analyses are inadequate because the specifics of
such modeling are not adequately disclosed in the CEC FEIS and so cannot be
reproduced, NIRS/PC also declare the reference on page A-13 of the CEC FEIS
to a retardation coefficient in the range of 1200 is another nonconservatism that
would cause erroneous results. Finally, NIRS/PC maintain that without knowing
the specific parameter values used at each step of the CEC modeling exercise,
the data source for the values, and how the models were used in conjunction with
such values, it is impossible to discern what other errors lie behind the modeling
results reported in the CEC FEIS, or may have been transferred to Table 4-19 of
the NEF DEIS and FEIS. See NIRS/PC Dispositive Motion at 5-6, 8-9; NIRS/PC
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Material Facts Statement at 6-7. According to NIRS/PC, by seeking to quantify
the environmental impacts of the NEF without sufficient supporting data or a
sufficient explanation, the NEF DEIS and FEIS violate NEPA. See NIRS/PC
Dispositive Motion at 6-8 (citing 10 C.F.R. §§51.45, 51.71; Land Council v.
Powell, 395 F.3d 1019, 1027 (9th Cir. 2005); Boston Edison Co. (Pilgrim Nuclear
Generating Station, Unit 2), ALAB-479, 7 NRC 774, 779 (1978); Duke Energy
Corp. (Catawba Nuclear Station, Units 1 and 2), LBP-04-4, 59 NRC 129, 149
(2004)).

The result of these various errors or uncertainties, according to NIRS/PC, is
to render the NEF DEIS and FEIS analyses of deep disposal impacts inadequate
under NEPA and the relevant Commission rules so as to require a new Staff
impacts analysis.

3. LES Response to Staff and NIRS/PC Dispositive Motions

In its response to the Staff and NIRS/PC motions, LES asserts that, given the
scope of what is actually before the Board in conjunction with the Commission
remand, the Staff clearly is entitled to summary disposition. According to LES,
the remanded issue concerns only whether the NEF DEIS/FEIS are based on the
same models used in connection with the CEC FEIS, and how they were used,
matters LES asserts are amenable to summary disposition in accordance with the
Staff motion. See LES Response at 8.

Initially, LES declares there can be no dispute regarding the Staff’s reliance in
preparing the NEF DEIS and FEIS upon the results of the CEC FEIS analysis,
as emphasized in a November 2004 Staff interrogatory answer. Additionally,
LES asserts that in its dispositive motion the Staff recognizes and addresses fully
the three items that NIRS/PC added in their February 2005 elaboration on their
October 2004 attempt to supplement contention EC-4, namely that (1) the Staff
had declined to provide the methods and assumptions underlying its DEIS/FEIS
dose calculations, (2) the total dose estimates are different from those in the CEC
FEIS by nearly a factor of two, and (3) the estimate for the river dose scenario
with a sandstone/basalt site is almost 54,000 times lower in the DEIS than in
the CEC FEIS, so as to render all those matters moot. As to the first item, LES
points to the discussion in Dr. Abu-Eid’s affidavit regarding the methodology
underlying the CEC analysis, as well as the fact that the methodology is amply
discussed in the CEC FEIS at pages 4-46 to 4-48 and Appendix A. Regarding the
second point, the factor of two difference, LES avers that this is fully explained
by the Staff as based on the greater production of DU at the NEF relative to
the CEC. So too, LES maintains, the issue of the NEF DEIS river dose scenario
estimate that is purported to be 54,000 times lower is fully dealt with by the Staff
in its acknowledgment that this was caused by an error in the CEC FEIS text
(which was improperly transferred to the NEF DEIS, rather than the correct value
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from the CEC FEIS tables) and later corrected in the NEF FEIS. In addition,
LES declares, the Staff has acknowledged a second FEIS correction regarding a
typographical error that, as Dr. Palmrose explained, was corrected by changing
the river scenario drinking water pathway dose for the granite disposal site. See
id. at 8-11.

Additionally, LES finds that the seven items NIRS/PC seek to assert in their
dispositive motion relative to the FEIS are, in fact, an attempt to raise untimely
challenges to the adequacy of the CEC FEIS. Noting that many of the issues are
also raised in the context of the pending November 2005 NIRS/PC motion to
amend contention EC-4, LES declares that because its ER for the NEF identified
and relied upon the CEC FEIS dose evaluation, all these NIRS/PC concerns
about the CEC FEIS analysis were untimely. See id. at 11-13. LES also
asserts that the NIRS/PC challenge to the Staff’s reliance on the CEC FEIS
dose analysis based on its failure to provide a detailed explanation of the CEC
analysis sufficient to allow that analysis to be recreated and retested is inconsistent
with prior Board and Commission rulings in this case regarding the propriety of
Staff reliance on a Department of Energy (DOE) programmatic environmental
impact statement (PEIS) and site-specific FEISs relative to DOE’s Portsmouth
and Paducah deconversion facilities. See id. at 14-15 (citing CLI-05-28, 62 NRC
at 730; LBP-05-13, 61 NRC at 405).

4. Staff Response to NIRS/PC Dispositive Motion

In its response to the NIRS/PC motion, the Staff asserts initially that the
sandstone/basalt site river scenario drinking water dose and the ‘‘factor of 2’
total dose estimate matters regarding the NEF DEIS that were the focus of the
Commission’s remand were not addressed by NIRS/PC in their motion. Instead,
according to the Staff, NIRS/PC now seek to focus on purported deficiencies
in the NEF FEIS relative to its reliance upon the CEC FEIS, which it can only
do by way of the late-filed contention amendment that is pending separately
with the Board. Moreover, according to the Staff, because the NEF ER and the
Staff’s DEIS for that facility clearly relied upon the CEC FEIS, such a late-filed
amendment raising these new challenges to the CEC FEIS analysis in the context
of the NEF FEIS is not admissible. See Staff Response at 6-7.

And as to the specific NIRS/PC challenges to the FEIS as set forth in their
motion and the supporting statement of material facts not at issue, the Staff
contests the last twelve issue statements by NIRS/PC. It asserts that a NIRS/PC
challenge to the use of two representative sites, as opposed to performing a
site-specific analysis, is immaterial as not within the scope of the Commission
remand regarding contention NIRS/PC EC-4. The Staff finds the other eleven
items raising various NIRS/PC concerns regarding the NEF FEIS are outside the
scope of the remand and so immaterial as well. In addition, however, it declares
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that the Commission in CLI-05-28 recently rejected the NIRS/PC view regarding
the need for extensive Staff reanalysis and explanation prior to incorporation of
other analyses and data into an environmental impact statement. Instead, the Staff
maintains, such incorporation is appropriate after reasonable and appropriate
consideration by responsible personnel, as the Staff has established was done
here by the affidavits included with its dispositive motion. Moreover, as to the
solubility value and retardation coefficient matters, the Staff indicates that both
are merely attempts to relitigate matters already considered and rejected in the
Claiborne proceeding based on the distinction between near-surface and deep
disposal. Finally, the Staff urges the Board to reject the NIRS/PC arguments
that extremely low doses in the CEC FEIS impacts analysis are indicative of
significant analytical errors that must be reviewed and corrected as conjecture in
light of the Staff’s independent analysis of the CEC FEIS’s deep disposal impacts
analysis and the fact that the CEC FEIS emplacement horizons were envisioned
as being well below the water table. See id. at 8-12 & n.12.

5. NIRS/PC Response to Staff Dispositive Motion

NIRS/PC assert in their response that the Staff’s attempt to support its failure
to provide an adequate explanation regarding the basis for its reliance upon
the CEC FEIS in analyzing deep disposal impacts with the affidavits of Staff
witnesses stating they found the analysis ‘‘reasonable,”” does not comport with
the requirements of NEPA, implementing NRC regulations, and agency and
judicial precedent that require the agency to set forth the data and methodologies
underlying its analyses rather than rely on mere assertions. See NIRS/PC Response
at 3, 9. NIRS/PC assert that because the Staff is unable to explain how the results
in Table 4-19 were derived in the face of assertions by NIRS/PC experts that
the information the Staff made available in the CEC FEIS and the NEF FEIS
is insufficient to reproduce the results the Staff published, summary disposition
is inappropriate. Indeed, according to NIRS/PC, a careful reading of the Staff
affidavits makes clear that the Staff itself did not try to reproduce the CEC
modeling and results, and in fact did not have access to a number of the
critical elements necessary to undertake that analysis. Rather, the Staff merely
looked at what was available and declared it ‘‘reasonable,”” a critique that
is insufficient to support summary disposition, particularly in the face of Dr.
Makhijani’s declaration that the supposed analysis of deep disposal impacts
produces incredibly low dose values and grossly differs from two recent analyses
of the same subject. See id. at 2-6.

Finally, in their response NIRS/PC also take issue with the relevance of the
Staff reference to the fact that some issues relative to the CEC FEIS deep disposal
analysis were litigated previously, given that NIRS/PC were not parties to that
litigation and, in any event, the Claiborne Licensing Board’s holdings on those
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matters were vacated following the withdrawal of the CEC application. Also
inapposite, NIRS/PC assert, is the Commission’s recent holding regarding Staff
reliance upon the NEPA analyses of other agencies, given that here, unlike
in the case of its reliance upon the DOE PEIS, the Staff does not have the
supporting documentation to review, but must rely on a rubber stamp assertion of
reasonableness for a study that cannot be reproduced or defended. See id. at 8-10.

6. Staff Reply to LES and NIRS/PC Responses

Again asserting that the Commission’s remand provides only for consideration
of issues raised in the October 2004 NIRS/PC contention motion, as elaborated
on in their February 2005 motion, the Staff reiterates that NIRS/PC have done
nothing to counter the validity of its showings regarding the sandstone/basalt
site river scenario drinking water dose and the ‘‘factor of 2’’ total dose estimate
matters regarding the NEF DEIS, and that, relative to the CEC FEIS, the Staff has
complied with recent Commission guidance regarding reliance on an EIS prepared
by another entity. The Staff also rejects the NIRS/PC arguments regarding the
application of 10 C.F.R. §§ 51.45 and 51.71, asserting that neither provides a basis
for providing an EIS description to such a level of detail that it can be duplicated
by members of the public, so as to permit an individual to run applicable computer
codes or make other detailed computations. So too, the Staff finds the Catawba
and Lands Council cases cited by NIRS/PC to be inapposite, the former because
it stands only for the proposition that the Staff must provide an impact analysis
in quantitative rather than qualitative terms if it has the relevant information,
while the latter makes no holding about the level of scientific detail that must be
included in an EIS discussion. Finally, the Staff declares that its reference to Dr.
Makhijani’s challenges to the CEC FEIS in the Claiborne case was posited as
support for the proposition that the CEC FEIS analysis apparently was sufficiently
detailed to permit him to raise a challenge in that instance, though not then a
witness for or representative of NIRS/PC. See Staff Reply at 4-9.

7. NIRS/PC Reply to LES Response

In their reply to the LES response, NIRS/PC make three points. NIRS/PC
first declare that the argument that a challenge should have been made to the
LES ER in the first instance is inapposite because the LES reference to the CEC
FEIS in the ER did not contain the dose results that the Staff have presented in
Table 4-19, either as issued in the DEIS or corrected in the FEIS. According to
NIRS/PC, they were not required to scour the entire CEC FEIS for errors based
on an LES reference to that document as establishing that estimated deep disposal
facility impacts would be ‘‘less than 0.25 [millisieverts per year] (25 [millirem
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per year]).”” See NIRS/PC Reply at 2-6 (citing NIRS/PC Exh. 133, at 4.13-14
(National Enrichment Facility, Environmental Report, Ch. 4, Revision 2 (July
2004))). NIRS/PC further maintain that 10 C.F.R. § 2.309 requires that contentions
addressing deficiencies in NEPA documents be based on those documents, not
other documents to which those NEPA documents might refer, and are required
to be put forth only when the disclosure at issue is published. NIRS/PC assert
that they had no obligation to go behind the ER and examine documents referred
to in the ER, or seek deficiencies in those documents or advance contentions
about such documents that are not part of the NEPA disclosure for the NEF.
Rather, under section 2.309, only when the DEIS was issued with Table 4-19
did NIRS/PC have any obligation to advance a contention, given that the DEIS
differed significantly from the ER in this regard. NIRS/PC also declare that the
Commission’s remand decision did not in any way decide this issue, but left it to
the Board to decide based on any analysis of the specific factual situation relative
to the NEF ER. See id. at 5-8.

In response to the LES claim that the NIRS/PC contention is moot as to deep
disposal because the Staff has explained how it took the figures from the CEC
FEIS, made adjustments and errors, and later fixed the errors, NIRS/PC again
state that the Staff’s assertion that it finds the CEC FEIS analysis reasonable is
not enough to provide the needed scientifically traceable trail, particularly when
the ER did not contain or make reference to the dose results in Appendix A to the
CEC FEIS, the source for Table 4-19. Nor is the LES claim that NIRS/PC have
failed to challenge the CEC FEIS analysis of any significance, NIRS/PC assert,
because this fails to recognize that the CEC analysis only has meaning in the
context of the NEF DEIS, where it was used by the Staff to justify Table 4-19.
See id. at 8-11.

Finally, as to the LES argument that the Staff can rely upon the CEC FEIS
analyses in projecting impacts, NIRS/PC argue that there are limits to the Staff’s
power to use analyses in previous documents. According to NIRS/PC, the
critical solubility values are undeniably low, but the input data used for the CEC
calculations cannot be reproduced. Because the agency cannot understand the
CEC analyses in order to conduct an assessment of those analyses, NIRS/PC
declare, it has no legitimate basis for making a decision regarding the validity of
the analysis. See id. at 12.
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II. ANALYSIS

A. Dispositive Motion Standard

The well-established standard governing the grant of summary disposition
under 10 C.F.R. § 2.710° has been described as follows:

Under 10 C.F.R. §2.749(a), (d), summary disposition may be entered with
respect to any matter (or all of the matters) in a proceeding if the motion, along with
any appropriate supporting material, shows that there is ‘‘no genuine issue as to any
material fact and that the moving party is entitled to a decision as a matter of law.”’
The movant bears the initial burden of making the requisite showing that there is no
genuine issue as to any material fact, which it attempts to do by means of a required
statement of material facts not at issue and any supporting materials (including
affidavits, discovery responses, and documents) that accompany its dispositive
motion. An opposing party must counter each adequately supported material fact
with its own statement of material facts in dispute and supporting materials, or the
movant’s facts will be deemed admitted. See Advanced Medical Systems, Inc. (One
Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102-03 (1993).

Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-
02-20, 56 NRC 169, 180 (2002).

B. Application to Staff and NIRS/PC Dispositive Motions

The parties’ motions present several different issues for resolution, which we
deal with below.

1. Challenges to DEIS Figures Regarding ‘‘Factor of 2°’ and ‘54,000
Times Lower Dose’’

Although there is a substantial dispute among the parties concerning the scope
of the Commission’s remand to the Board regarding contention NIRS/PC EC-4,
one thing that is clear is that the Commission returned to the Board for further
consideration the merits of the two particular DEIS discrepancies alluded to by
NIRS/PC in their October 2004 contention amendment and set forth specifically
in their February 2005 supplement, namely (1) the Staff-acknowledged exponent
transposition error in CEC FEIS Table A.8 sandstone/basalt site river scenario

© Prior to the January 2004 revision of the NRC’s Part 2 procedural rules, 10 C.F.R. § 2.749 governed
summary disposition motions. Although the rule regarding summary disposition now appears in section
2.710, such change had no substantive impact on the standards governing dispositive motions. See 69
Fed. Reg. 2182, 2219 (Jan. 14, 2004).
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drinking water pathway total dose estimate (i.e., the listed 1.6 x 107 sievert (1.6
X 107'* millirem) should have been 1.6 x 107'* sievert (1.6 x 10~ millirem)), that
resulted in the NEF DEIS Table 4-19 radiological dose being 54,000 times lower
than in the CEC FEIS; and (2) the depleted uranium disposal total dose estimates
for the CEC FEIS and the NEF DEIS differing by a factor of nearly two. In its
motion, as supported by the accompanying affidavit of Dr. Palmrose, the Staff
explained that the former error was corrected in the NEF FEIS by a change in
Table 4-19 from 3 x 10716 millisievert (3 x 10~!* millirem) to 3 x 107! millisievert
(3 X 107° millirem),” while the latter is explained fully in the NEF FEIS with its
recognition that potential impacts from the disposal of NEF depleted uranium for
similar geologic sites would be proportional to the postulated quantity of material,
meaning that the larger quantity of NEF material, i.e., 157,000 metric tons for the
NEF versus 91,000 metric tons for the CEC, or 1.72 times as much for the NEF,
correlates to the estimated difference in doses between the NEF DEIS and the
CEC FEIS.

As the Staff points out in its responsive filings, NIRS/PC have not presented
a substantive challenge to the validity of either of these corrections, other than
in the context of their general assertions that (1) the purported linear relationship
between the ‘‘factor of 2’ difference in the CEC and NEF doses as being based
on the differences in the amount of DU produced at each facility has not been
established; and (2) the CEC FEIS impacts analysis for depleted uranium disposal
cannot be utilized to support any aspect of the Staff’s environmental analysis
for the NEF because the Staff is unable to provide the information necessary to
allow NIRS/PC to reproduce this information. We address the latter challenge
in section I1.B.3, below. As to the former, in the context of contention EC-4 as
admitted by the Commission, in which NIRS/PC, while acknowledging that the
quantity of DU at issue at least ‘‘partly’’ explained the difference, proffered as a
challenge only that the estimate for the drinking water dose in the river scenario
with a sandstone/basalt site is almost 54,000 times lower in the DEIS than in the
CEC FEIS, see February Contention Motion at 17, the failure of NIRS/PC now
to raise any challenge to the Staff’s correction in the NEF FEIS of the ‘54,000
times lower dose’’ item essentially renders this aspect of the remanded NIRS/PC
challenge moot. In other words, NIRS/PC have raised no litigable challenge to
the “‘factor of two’’ relationship,® and have likewise set forth no challenge to

7The second typographical error in the NEF FEIS regarding the river scenario drinking water
pathway dose for the granite disposal site, which required a change in Table 4-19 from 3 X 10°!!
millirem to 9 X 10-'! millirem for that scenario pathway, see Staff Dispositive Motion at 11, has not

been the subject of any NIRS/PC challenge.
8 See Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC
285, 306-07 (1994) (something more than suspicions or bald assertions are necessary as the basis for
(Continued)
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the Staff’s correction in the NEF FEIS of that error resulting in a reported dose
in the DEIS approximately 54,000 times lower than that reported in the CEC
FEIS. Accordingly, as to this aspect of contention NIRS/PC EC-4 as remanded
by the Commission, the Board finds that the Staff has established that there are
no disputed material factual issues and that the Staff is entitled to judgment in its
favor as a matter of law.

2. Other Challenges to DEIS/FEIS Deficiencies

In addition to the two error corrections discussed in section II.B.1, above, the
only other substantive difference between the NEF DEIS and FEIS is the revision
in Table 4-19 of the figure for the river scenario drinking water pathway dose for
the granite disposal site, which the Staff has revised from 3 x 10~ millirem to 9 X
107" millirem to correct a purported typographical error. Under the circumstances
here, the validity and significance of this FEIS-related change is a matter the
Board would have allowed NIRS/PC to contest at this juncture, notwithstanding
the fact that such a challenge otherwise might fall well outside of what would be
considered timely under the late-filing standards of section 2.309(c) and (f)(2).
See Tr. at 2597-98.

NIRS/PC have not mounted such a challenge here. Instead, in their partial
summary disposition motion, NIRS/PC seek to interpose a number of other
challenges to the validity of the FEIS and the DEIS, many of which are repeated
in a motion to admit a late-filed amendment to EC-4 that is also the subject
of a separate Board ruling issued today, including assertions that CEC FEIS
U-234 and thorium sandstone/basalt site drinking water dose concentrations and
the thorium and radium-226 river scenario concentrations are ‘‘so low as to be
incredible’’; inappropriately low solubility values result from CEC modeling that
assumes, without explanation, that the dominant solid phase for DU would be
UQO, rather than U,0,; and CEC modeling of flow of groundwater and transport
of radionuclides, the specifics of which were not disclosed, used ‘inappropriately
high retardation factors.”” But these challenges to the CEC FEIS, applicable to the
DEIS by reason of its incorporation of the CEC FEIS generic site-related analysis
of deep disposal impacts, were not timely raised by NIRS/PC in contesting the
DEIS. Given the scope and terms of the Commission’s remand, we are unable to
see how these matters can be raised now.® Accordingly, relative to the NIRS/PC

any purported material factual disputes), aff’d sub nom. Advanced Medical Systems, Inc. v. NRC, 61
F.3d 903 (Table) (6th Cir. 1995) (per curiam).

9Tt seems apparent from the Commission’s remand that it wishes the Board to consider, to the extent
appropriate, the timeliness of any NIRS/PC challenges to the DEIS. See CLI-05-20, 62 NRC at 533
n.48.
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motion asserting they are entitled to partial summary disposition regarding the
inadequacy of the NEF DEIS/FEIS based these matters, we deny that motion.

3. Challenge to Overall Validity of Staff DEIS/FEIS Analysis as Based on
Unavailable CEC FEIS Analysis

In their second contention EC-4-related challenge to the validity of the NEF
DEIS/FEIS now before the Board, NIRS/PC assert that these documents, as well as
the CEC FEIS upon which they rely, are inadequate to fulfill the agency’s NEPA
responsibilities. According to NIRS/PC, these environmental impact analyses
fail to contain information that is adequate to enable other scientists to verify
independently the dose results published in the DEIS/FEIS or, alternatively, to
determine what other errors may be behind the modeling efforts underlying the
CEC FEIS and, accordingly, the NEF DEIS/FEIS as they rely on the CEC FEIS.

We find this challenge unavailing for several reasons. Initially, we are unable
to accept the apparent NIRS/PC postulate that a DEIS or FEIS is deficient per se
unless its various NEPA findings include an explanation that is sufficient on its
face to enable independent verification of any scientific results that underlie those
findings. We are not aware of, nor has any party provided, judicial or agency
authority that supports such a sweeping assertion.'?

If there is a basis for this NIRS/PC challenge, it lies in the premise that, to
the degree a Staff NEPA statement employs a scientific or technical analysis to
make a finding regarding an environmental cost, benefit, or impact, the statement
should cite the report, study, or other scientific analysis upon which it relies so
that the source that supports its conclusion is clear. By the same token, the source
document should support the finding that the Staff seeks to make in reliance on
that reference. See CLI-05-28, 62 NRC at 730.

On this basis, we consider the nub of the NIRS/PC concern to be the validity of
the CEC FEIS upon which the Staff places obvious, primary reliance in making
the DEIS/FEIS section 4.2.14.4 findings that are the central subject of the instant
Staff and NIRS/PC dispositive motions. And relative to the sufficiency of that
report, putting aside the fact that principal NIRS/PC expert Dr. Makhijani is
apparently intimately familiar with the CEC FEIS and its underlying scientific

0The Land Council, Pilgrim, and Catawba cases cited by Intervenors NIRS/PC do not support
the broad assertion that a DEIS/FEIS must contain information adequate to enable scientists to verify
independently the dose impact or other results published in those documents or, alternatively, to
determine what other errors may be behind the modeling efforts underlying those documents or
referenced supporting documents, but rather stand for the much narrower proposition that the Staff
must provide an impact analysis in quantitative rather than qualitative terms if it has the information,
albeit without making any holding regarding the level of scientific detail that must be included in
such an EIS discussion. See Land Council, 395 F.3d at 1027-28; Pilgrim, ALAB-479, 7 NRC at 779;
Catawba, LBP-04-4, 59 NRC at 149-50, 165.
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basis, albeit as the witness for another party in a prior LES case, see, e.g.,
Louisiana Energy Services, L.P. (Claiborne Enrichment Center), LBP-97-3, 45
NRC 99, 103 (1997), and the fact that, as the Commission recognized, there is
a compelling argument that any CEC FEIS-related arguments should have been
raised as part of the NIRS/PC challenge to the ER for the NEF, see CLI-05-20,
62 NRC at 533 n.48, the Board finds dispositive here the principal enunciated by
the Commission in this case relative to Staff reliance on a prior environmental
impact statement, albeit one from another federal agency.

In CLI-05-28, 62 NRC at 730, the Commission affirmed this Board’s holding,
as part of its NEPA findings, that the Staff could rely upon two DOE FEISs
regarding environmental impacts expected from a DUF, conversion facility upon
the basis that (1) the documents were publicly available; and (2) the NRC Staff’s
expert had ‘‘assessed the reasonableness of the DOE assumptions, calculations,
and conclusions, even though he did not redo its underlying calculations.”” In
this instance, relative to the CEC FEIS previously prepared by the NRC Staff,
this document clearly is publicly available. Indeed, as we noted above, it was the
subject of a previous adjudicatory hearing. Further, the Board has before it the
affidavits of Drs. Palmrose and Abu-Eid, describing in detail how Staff experts,
in preparing the NEF DEIS and FEIS, as well as the supporting information for
the Staff’s summary disposition motion, undertook a fresh review of the dose
impact analysis contained in Appendix A to the CEC FEIS and concluded that,
considering the generic nature of the analysis, the assumptions in the CEC FEIS
Appendix A deep disposal analysis appear to be reasonable and appropriate for
application in assessing the possible deep disposal doses relative to DU generated
by the NEF.!

"'In this regard, Dr. Palmrose asserts that before the CEC FEIS analysis results were incorporated
into the DEIS, a member of the Staff’s NEF EIS team with expertise in hydrology reviewed the
information in the CEC FEIS regarding the parameters and the models that were used and determined
that they, along with the analytical results they produced, were appropriate. Dr. Palmrose also states he
discussed the CEC deep disposal analysis with Dr. Abe Zeitoun, the NEF DEIS Project Manager, who
was also CEC FEIS Project Manager, who declared that analysis was still reasonable and appropriate
for the proposed NEF. See Palmrose Aff. at 2.

For his part, Dr. Abu-FEid states that he also has recently reviewed the dose impact analysis regarding
the deep disposal of U;O, presented in Appendix A to the CEC FEIS. According to Dr. Abu-Eid, that
analysis, which was based on generic assumptions regarding two potential deep mine disposal sites,
(1) provided a generic deep disposal site description and presented a summary of approaches and
methodology of the dose analysis and estimates of the most sensitive flow path parameters, including
hydraulic conductivity, flow area, and gradient; (2) identified certain chemical constituents of the deep
groundwater with concentration ranges of these constituents, including the solubilities of uranium,
thorium, and radium; (3) considered radionuclide transport through groundwater seeping vertically
through the disposal facility to a more permeable unit (i.e., an aquifer); (4) assumed radionuclides
would be dispersed horizontally through the aquifer by the predominately horizontal flow; and (5)

(Continued)
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To be sure, as the Board outlined in sections II.B.2, .5, above, Intervenors
NIRS/PC have proffered information they assert establishes that the CEC FEIS
analysis is suspect as applied to the NEF, thereby rendering the NEF DEIS/FEIS
in noncompliance with NEPA. Nonetheless, given the Commission’s recognition
that redoing calculations from another environmental impact statement ‘‘would
be a duplication of resources not required by law,”” id., and in light of the scope
of contention NIRS/PC EC-4 as remanded by the Commission, we find that
nothing presented by NIRS/PC creates a material factual dispute that precludes,
or interposes a legal impediment to, a finding that the Staff has established that it
is entitled to summary disposition in its favor regarding the deep disposal impacts
aspect of remanded contention NIRS/PC EC-4.1?

III. CONCLUSION

In connection with that aspect of Commission-remanded contention NIRS/PC
EC-4, Impacts of Waste Storage and Disposal, concerning the NEF DEIS analysis
of the impacts of deep disposal of NEF-generated DU, we conclude that (1) rel-
ative to Intervenors NIRS/PC’s November 18, 2005 motion for partial summary
disposition, summary disposition in their favor is not appropriate because the
matters upon which they rely as a basis for their motion are not appropriately
raised in the context of the issue as remanded by the Commission; and (2) relative
to the Staff’s November 18, 2005 summary disposition motion, the Staff having
established there are no genuine issues as to any material fact and it is entitled
to judgment as a matter of law regarding the deep disposal impact aspects of

analyzed two potential radiological exposure pathways, i.e., discharge in a river, and (under conditions
not expected to occur), an individual obtaining water by drilling a deep well down-gradient from the
disposal facility. While recognizing that CEC FEIS Appendix A did not provide detailed input and
output of data and parameters and that a duplication of the Appendix A analysis cannot be made
because of the lack of detailed input data and because some of the codes used in the assessment
have been modified or updated, Dr. Abu-Eid nonetheless finds the assumptions for the deep disposal
analysis in Appendix A of the CEC FEIS to be reasonable given the generic nature of the analysis,
and further finds the analysis resulting from those assumptions to be reasonable and conservative
considering the assumptions used for the exposure and transport scenarios. See Abu-Eid Aff. at 2-3.

12In their October 2004 paragraph C supplement, NIRS/PC make reference to NEF DEIS and CEC
FEIS use of two hypothetical deep disposal sites, which NIRS/PC suggest is a deficiency because
disposal site performance ‘‘is highly site-specific.”” October Contention Motion at 16. Even putting
aside (again) the Commission’s suggestion that this claim is untimely as really relating to the ER
for the NEF, see CLI-05-20, 62 NRC at 533 n.48, given the NIRS/PC acknowledgment that this
objection is only another variation on their central concern that the information underlying the CEC
FEIS analysis is unavailable, see NIRS/PC Response at 8-9, the Board considers its ruling regarding
that concern to be dispositive of NIRS/PC’s hypothetical site assertion as well.
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contention NIRS/PC EC-4 remanded by the Commission, a decision regarding
this aspect of contention NIRS/PC EC-4 is rendered in favor of the Staff.!3

For the foregoing reasons, it is, this third day of March 2006, ORDERED that:

1. The November 18, 2005 motion for partial summary disposition of In-
tervenors NIRS/PC regarding the Commission-remanded aspect of contention
NIRS/PC EC-4 concerning the adequacy of the NEF DEIS analysis of the impacts
of deep disposal of NEF-generated DU is denied.

2. The November 18, 2005 NRC Staff motion for summary disposition
regarding the Commission-remanded aspect of contention NIRS/PC EC-4 con-
cerning the adequacy of the NEF DEIS analysis of the impacts of deep disposal
of NEF-generated DU is granted and a decision regarding this facet of contention
NIRS/PC EC-4 is rendered in favor of the Staff.

THE ATOMIC SAFETY AND
LICENSING BOARD™

G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Paul B. Abramson
ADMINISTRATIVE JUDGE

Charles N. Kelber
ADMINISTRATIVE JUDGE

Rockville, Maryland
March 3, 2006

13 As is apparent from our rulings today regarding the NIRS/PC challenges to the Staff’s NEPA
assessment of the impacts of deep disposal and the adequacy of the Staff’s analysis of the impacts
of near-surface disposal, the Staff has analyzed the environmental impacts of both depleted uranium
disposal options. As such, we need not resolve now the question of whether deep geologic disposal
should be mandated for the NEF depleted uranium, an issue we will address when we rule on the
question of the cost of disposal relative to contentions NIRS/PC EC-5/Technical Contention (TC)-2
and EC-6/TC-3.

14 Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to
counsel for (1) Applicant LES, (2) Intervenors NIRS/PC, and (3) the Staff.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
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In the Matter of Docket No. 50-255-LR
(ASLBP No. 05-842-03-LR)

NUCLEAR MANAGEMENT COMPANY, LLC
(Palisades Nuclear Plant) March 7, 2006

In this license renewal proceeding the Licensing Board rules on various pending
matters, finds that Petitioners have established interests sufficient to confer
standing, but also finds that they have not submitted an admissible contention as
necessary for the granting of a hearing, and therefore terminates the proceeding.

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

A petitioner’s standing, or right to participate in a Commission licensing
proceeding, is grounded in section 189a of the Atomic Energy Act (AEA), which
requires the NRC to provide a hearing ‘‘upon the request of any person whose
interest may be affected by the proceeding,”” and which has been implemented in
Commission regulations as 10 C.F.R. § 2.309.

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

Judicial concepts of standing, to which licensing boards are to look in ruling on
standing, provide the following guidance in determining whether a petitioner has
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established the necessary ‘‘interest’” under 10 C.F.R. §2.309(d)(1): To qualify
for standing a petitioner must allege (1) a concrete and particularized injury that
is (2) fairly traceable to the challenged action and (3) likely to be redressed by
a favorable decision, criteria commonly referred to, respectively, as ‘‘injury in
fact,”’ causality, and redressability. The injury may be either actual or threatened,
but must lie arguably within the ‘‘zone of interests’’ protected by the statutes
governing the proceeding — here, either the Atomic Energy Act (AEA) or the

National Environmental Policy Act (NEPA).

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

Individual Petitioners living within 50 miles of a nuclear power plant estab-
lished standing based on the longstanding ‘proximity presumption’’ principle in
NRC adjudicatory proceedings.

RULES OF PRACTICE: STANDING TO INTERVENE;
INTERVENTION

Public interest group petitioners established ‘‘representational’’ standing to
proceed as intervenor parties based upon affected members authorizing the peti-
tioner organizations to represent them in this proceeding.

RULES OF PRACTICE: CONTENTIONS

In ruling on admissibility of contentions, the Licensing Board did not consider
anything not found in Petitioners’ original contentions, but provided in Petitioners’
Reply to NRC Staff’s and Applicant’s Answers to Petition, except to the extent
that it constituted ‘‘legitimate amplification’’ of original contentions or properly
late-filed material.

RULES OF PRACTICE: ATTORNEY CONDUCT

All counsel have a continuing duty to update a tribunal ‘‘of any development
which may conceivably affect the outcome’’ of litigation, and NRC precedent also
requires all parties to NRC proceedings to alert adjudicatory bodies to information
relevant to matters being adjudicated.

RULES OF PRACTICE: ATTORNEY CONDUCT

Counsel have both an obligation to assure that representations made in all
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pleadings ‘‘to the best of [their] knowledge, information and belief . . . are true,”’
and an ethical responsibility not to knowingly ‘‘make a false statement of fact
or law to a tribunal or fail to correct a false statement of material fact or law
previously made to the tribunal by the lawyer.”’

RULES OF PRACTICE: DISCOVERY; DEPOSITIONS

There were no grounds to stay the proceeding to permit Petitioners’ Counsel
to depose Staff Counsel; depositions of opposing trial or litigation counsel
are permitted only if ‘‘no other means exist to obtain the information,”” and
the ‘‘information sought is relevant and non-privileged,”” and ‘‘crucial to the
preparation of the case,”” none of which conditions existed in this case.

RULES OF PRACTICE: ATTORNEY CONDUCT; CONTENTIONS

Staff Counsel had a duty to inform the Board of a telephone call from a
former expert witness of Petitioners because she knew that this information
was ‘‘conceivably’’ relevant to a ruling on a contention. Expert support for a
contention raising a technical issue can clearly be relevant to its admissibility (and
by extension to the outcome) not only of a ruling on the admission of a contention,
but also, through such a ruling, of the proceeding itself, since the failure to
proffer an admissible contention will result in denial of a hearing petition. Nor
did Counsel’s imparting of the information violate any ethical prohibitions, as
the expert in question was not represented by Petitioners’ Counsel, the call was
initiated by the expert, and no deception or coercion was in any way involved.

RULES OF PRACTICE: MOTIONS

There was no requirement that the information provided by Staff Counsel be
in the form of a motion, and Petitioners’ Motion To Strike Counsel’s e-mail
notification was therefore not granted; the information was placed in the record,
all parties were appropriately apprised of it, and Counsel was seeking no action
on the part of the Board.

RULES OF PRACTICE: CONTENTIONS

To intervene in an NRC proceeding, a petitioner must, in addition to demon-
strating standing, submit at least one contention meeting the requirements of 10
C.F.R. §2.309(f)(1). Failure of a contention to meet any of the requirements of
section 2.309(f)(1) is grounds for its dismissal.
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RULES OF PRACTICE: CONTENTIONS

The “‘strict contention rule serves multiple interests,”’ including, first, focusing
the hearing process on real disputes susceptible of resolution in an adjudication
(for example, a petitioner may not demand an adjudicatory hearing to attack
generic NRC requirements or regulations, or to express generalized grievances
about NRC policies); second, by requiring detailed pleadings, putting other parties
in the proceeding on notice of the Petitioners’ specific grievances and thereby
giving them a good idea of the claims they will be either supporting or opposing;
and, third, helping to ensure that full adjudicatory hearings are triggered only by
those able to proffer at least some minimal factual and legal foundation in support
of their contentions.

RULES OF PRACTICE: CONTENTIONS

Although the February 2004 revision of NRC procedural rules no longer
incorporates provisions formerly found in 10 C.F.R. § 2.714(a)(3), (b)(1) (2003),
which permitted the amendment and supplementation of petitions and filing of
contentions after the original filing of petitions, they contain essentially the same
substantive admissibility standards for contentions.

RULES OF PRACTICE: CONTENTIONS

Sections 2.309(f)(1)(i) and (ii) require that a petitioner must, for each con-
tention, ‘‘[p]rovide a specific statement of the issue of law or fact to be raised
or controverted,”” and ‘‘[p]rovide a brief explanation of the basis for the con-
tention.”” An ‘‘admissible contention must explain, with specificity, particular
safety or legal reasons requiring rejection of the contested [application],”’” and
demonstrate ‘‘that there has been sufficient foundation assigned for it to warrant
further exploration.”” The contention rules ‘‘bar contentions where petitioners
have only ‘what amounts to generalized suspicions, hoping to substantiate them
later.” >’

RULES OF PRACTICE: CONTENTIONS

Petitioners must, under section 2.309(f)(1)(iii), ‘‘[d]Jemonstrate that the issue
raised in the contention is within the scope of the proceeding.”” A contention
must allege facts ‘‘sufficient to establish that it falls directly within the scope’’
of a proceeding. Contentions are necessarily limited to issues that are germane
to the application pending before the Board, and are not cognizable unless they
are material to matters that fall within the scope of the proceeding for which the
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licensing board has been delegated jurisdiction as set forth in the Commission’s
notice of opportunity for hearing.

RULES OF PRACTICE: CONTENTIONS

Under section 2.309(f)(1)(iv), a petitioner must ‘‘[d]emonstrate that the issue
raised in the contention is material to the findings the NRC must make to support
the action that is involved in the proceeding’’; a material issue has been defined
by the Commission as one in which ‘‘resolution of the dispute would make a
difference in the outcome of the licensing proceeding.”’

RULES OF PRACTICE: CONTENTIONS

Section 2.309(f)(1)(v), which requires that a petitioner ‘‘[p]rovide a con-
cise statement of the alleged facts or expert opinions which support the re-
questor’s/petitioner’s position on the issue and on which the petitioner intends to
rely at hearing, together with references to the specific sources and documents
on which the requestor/petitioner intends to rely to support its position on the
issue,”” does ‘‘not call upon the intervenor to make its case at [the contention]
stage of the proceeding, but rather to indicate what facts or expert opinions, be
it one fact or opinion or many, of which it is aware at that point in time which
provide the basis for its contention.”” The requirement ‘‘generally is fulfilled
when the sponsor of an otherwise acceptable contention provides a brief recitation
of the factors underlying the contention or references to documents and texts that
provide such reasons.”” But contentions will be screened out when Petitioners
“‘have no particular expertise — or expert assistance — and no particularized
grievance, but are hoping something will turn up later as a result of NRC Staff
work.”’

RULES OF PRACTICE: CONTENTIONS

Section 2.309(f)(1)(v) requires a petitioner to ‘ ‘provide the analyses and expert
opinion showing why its bases support its contention,”” and to ‘‘provide docu-
ments or other factual information or expert opinion that set forth the necessary
technical analysis to show why the proffered bases support its contention.’’

RULES OF PRACTICE: CONTENTIONS

A licensing board ‘‘may not make factual inferences on [a] petitioner’s behalf.”’
However, a board should also bear in mind the *‘general admonition that technical
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perfection is not an essential element of contention pleading.”” The ‘‘[sJounder
practice is to decide issues on their merits, not to avoid them on technicalities.”’

RULES OF PRACTICE: CONTENTIONS

Section 2.309(f)(1)(vi) requires that a petitioner, for each contention, ‘‘[p]ro-
vide sufficient information to show that a genuine dispute exists with the appli-
cant/licensee on a material issue of law or fact. This information must include
references to specific portions of the application (including the applicant’s envi-
ronmental report and safety report) that the petitioner disputes and the supporting
reasons for each dispute, or, if the petitioner believes that the application fails
to contain information on a relevant matter as required by law, the identification
of each failure and the supporting reasons for the petitioner’s belief.”” Under
this requirement, a petitioner must ‘‘read the pertinent portions of the license
application, including the Safety Analysis Report and the Environmental Report,
state the applicant’s position and the petitioner’s opposing view,”” and explain
why it disagrees with the applicant.

RULES OF PRACTICE: CONTENTIONS

Under section 2.309(f)(1)(vi), if a petitioner does not believe the application
addresses a relevant issue, the petitioner is to ‘‘explain why the application is
deficient.”” A contention that does not directly controvert a position taken by the
applicant in the application is subject to dismissal. An allegation that some aspect
of a license application is ‘‘inadequate’” or ‘‘unacceptable’’ does not give rise to
a genuine dispute unless it is supported by facts and a reasoned statement of why
the application is unacceptable in some material respect.

RULES OF PRACTICE: CONTENTIONS

Under section 2.309(f)(1)(vi), a petitioner ‘‘does not become entitled to an
evidentiary hearing merely on request, or on a bald or conclusory allegation
that . . . a dispute exists. The [petitioner] must make a minimal showing that
material facts are in dispute, thereby demonstrating that an ‘inquiry in depth’ is
appropriate.”” However, notwithstanding the burden the contention admissibility
rules impose on petitioners to put forth a sufficient factual basis, this ‘‘does not
shift the ultimate burden of proof from the applicant to the petitioner.”” Nor
do the contention admissibility rules require a petitioner to ‘‘prove its case at
the contention stage. For factual disputes, a petitioner need not proffer facts
in ‘formal affidavit or evidentiary form,” sufficient ‘to withstand a summary
disposition motion.” . . . On the other hand, a petitioner ‘must present sufficient

319



information to show a genuine dispute’ and reasonably ‘indicating that a further
inquiry is appropriate.” ”’

LICENSE RENEWAL: SCOPE

The regulatory authority relating to license renewal is found in 10 C.F.R.
Parts 51 and 54. Part 54 concerns the ‘‘Requirements for Renewal of Operating
Licenses for Nuclear Power Plants,”” and addresses safety-related issues in license
renewal proceedings. Part 51, concerning ‘‘Environmental Protection Regula-
tions for Domestic Licensing and Related Regulatory Functions,”” addresses the
environmental aspects of license renewal.

LICENSE RENEWAL: SCOPE

The NRC license renewal safety review is focused ‘‘upon those potential
detrimental effects of aging that are not routinely addressed by ongoing regulatory
oversight programs,”” which the Commission considers ‘‘the most significant
overall safety concern posed by extended reactor operation.’’

LICENSE RENEWAL: SCOPE

The Commission has framed the focus of license renewal review as being
on ‘‘plant systems, structures, and components for which current [regulatory]
activities and requirements may not be sufficient to manage the effects of aging in
the period of extended operation.”” An issue can be related to plant aging and still
not warrant review at the time of a license renewal application, if an aging-related
issue is ‘‘adequately dealt with by regulatory processes’’ on an ongoing basis.
For example, if a structure or component is already required to be replaced ‘‘at
mandated, specified time periods,”” it would fall outside the scope of license
renewal review.

LICENSE RENEWAL: SCOPE

5

Issues identified as ‘‘Category 1,”” or ‘‘generic,”” issues in Appendix B to
Subpart A of Part 51 are not within the scope of a license renewal proceeding.
On these issues the Commission found that it could draw ‘‘generic conclusions
applicable to all existing nuclear power plants, or to a specific subgroup of
plants,”” based on its conclusion that these issues involve ‘‘environmental effects
that are essentially similar for all plants,’” and that they thus ‘need not be assessed
repeatedly on a site-specific basis, plant-by-plant.”” Accordingly, under Part 51,
license renewal applicants may in their site-specific ERs refer to and adopt the
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generic environmental impact findings found in Table B-1, Appendix B for all
Category 1 issues.

LICENSE RENEWAL: SCOPE

Issues identified as ‘‘Category 2,”” or ‘‘plant specific,”” issues in Appendix B
to Subpart A are within the scope of license renewal; the Commission was not able
to make generic environmental findings on these issues, and therefore applicants
must provide a plant-specific review of all these Category 2 environmental issues.
These issues are characterized by the Commission as involving environmental
impact severity levels that ‘ ‘might differ significantly from one plant to another,”’
or impacts for which additional plant-specific mitigation measures should be
considered.

LICENSE RENEWAL: SCOPE

As required under 10 C.F.R. §51.95(c), the Commission in 1996 adopted
a “‘Generic Environmental Impact Statement for License Renewal of Nuclear
Plants’’ (GEIS), published as NUREG-1437, which provides data supporting the
table of Category 1 and 2 issues in Appendix B. Issuance of the 1996 GEIS
was part of an amendment of the requirements of Part 51 undertaken by the
Commission to establish environmental review requirements for license renewals
“‘that were both efficient and more effectively focused.”’

LICENSE RENEWAL: SCOPE

Section 51.103 defines the requirements for the ‘‘record of decision’’ relating
to any license renewal application, including the standard that the Commission,
in making such a decision pursuant to Part 54, ‘‘shall determine whether or not
the adverse environmental impacts of license renewal are so great that preserving
the option of license renewal for energy planning decisionmakers would be
unreasonable.”

RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

Embrittlement of the reactor pressure vessel is a very serious topic, within the
scope of license renewal.

RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

It is reasonable to require enough specificity in the explanation offered in the
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basis for a contention such that a matter relating to a particular facility is stated
in sufficient detail that it clearly states an issue that is susceptible to litigation
with regard to that facility. Petitioners failed to achieve this in their contention on
embrittlement.

RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

Petitioners provided no expert support for any allegation specific to the plant at
issue (even viewing the contention as being ‘ ‘merely inartfully drafted’”), referred
to no documents or other sources on which they planned to rely at any hearing, and
did not provide enough to warrant ‘‘further inquiry.”” Nor were any sections or
specific contents of the application referenced to identify any specific inadequacy,
and the asserted ‘‘failure to address’’ embrittlement was not explained with any
specificity or tied in any way to the actual application.

RULES OF PRACTICE: CONTENTIONS

The Board recognizes that the new rule’s omission of comparable provisions
for amendment of petitions as of right, as permitted under prior rules, might in
certain circumstances place some petitioners in a difficult position, particularly
those pressed for opportunity and time to research and develop relevant technical
and legal issues and arguments, or lacking easy access to experts or counsel
competent in NRC practice, to assist them in timely drafting contentions meeting
the strict contention admissibility requirements. But no request for extension to
address any such concerns was made in this proceeding.

RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

Contentions regarding alleged radiological and nonradiological contamination
of drinking water were found to be outside the scope of license renewal because
they involved no aging-related issues and because ‘‘radiation exposures to the
public (license renewal term),”” as well as the discharge of chlorine or other
biocides, sanitary waste and minor chemical spills, and certain metals in waste-
water, are identified as a Category 1, or generic, issues under 10 C.F.R. Part 51,
Appendix B.

RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

A contention regarding storage of spent fuel was ruled inadmissible because
it was outside the relatively narrow scope of a license renewal proceeding as
defined by the Commission in its rules and relevant case law.
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RULES OF PRACTICE: CONTENTIONS; LICENSE RENEWAL

Under Commission authority, a contention raising environmental justice issues
was found to be inadmissible because no sufficiently specific disproportionate
effects with a ‘‘nexus to the physical environment,”” falling on low-income and
minority communities, were alleged or shown; although some serious issues were
raised, these were found to be outside the jurisdiction of the licensing board.
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MEMORANDUM AND ORDER
(Ruling on Standing, Contentions, and Other Pending Matters)

I. INTRODUCTION

This proceeding involves the application of Nuclear Management Company,
LLC (NMC), to renew the operating license for its Palisades Nuclear Plant
for an additional 20-year period commencing in 2011. A number of groups
and individuals have jointly filed a petition in which they submit contentions
challenging various safety and environmental aspects of the proposed license
renewal. In this Memorandum and Order we address all matters still pending in
this proceeding, including Petitioners’ standing to participate in the proceeding,
the admissibility of their contentions, and certain other matters, the most recent
being a motion filed by Petitioners on January 27, 2006.

We confirm herein a ruling addressed verbally in oral argument on November 3,
2006. We also deny Petitioners’ recent motion and find certain objections of
Petitioners to an order issued in December 2005 to be without merit, for reasons
we explain herein. Finally, we find that Petitioners have established standing
to participate in the proceeding, but that, despite having in some instances
touched upon some serious topics, they have not submitted any admissible
contentions under applicable NRC regulations and precedent. Therefore, although
the NRC Staff will continue to review administratively the adequacy of the license
renewal application, this Licensing Board must under relevant law terminate this
adjudicatory proceeding.

II. BACKGROUND

NMC filed its application for renewal of the Palisades operating license on
March 22, 2005, and subsequently filed a supplement to the application on May 5,
2005." In response to a Federal Register notice of opportunity for hearing on the
proposed license renewal,> on August 8, 2005, Petitioners Nuclear Information
and Resource Service (NIRS), West Michigan Environmental Action Council
(WMEAC), Don’t Waste Michigan (DWM), the Green Party of Van Buren County
(Green Party), the Michigan Land Trustees (MLT), and a number of individuals
belonging to these organizations (Member-Intervenors), together filed a Request
for Hearing and Petition To Intervene that included twelve contentions.> On

! See 70 Fed. Reg. 33,533 (June 8, 2005).
2.
3 Request for Hearing and Petition To Intervene (Aug. 8, 2005) [hereinafter Petition].
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August 25, this Licensing Board was established to preside over this proceeding,
and has since issued several unpublished orders addressing various matters that
have arisen in the proceeding.*

NMC and the Nuclear Regulatory Commission (NRC) Staff filed answers to
the Petition on September 2, 2005,°> and on September 16, Petitioners filed a
Combined Reply, in which, among other things, they withdrew Contentions 5,
6,9, 10, 11, and one of two contentions originally numbered as 8.6 In addition,
Contention 4 was not addressed in the Reply, nor was it covered in oral argument,
and we find that it also was effectively withdrawn. On September 26, 2005,
NMC and the NRC Staff filed motions to strike the Petitioners’ Reply,’ to which
Petitioners filed a response on OctobeOct. 6r 6, 2005.3

Oral argument on all pending matters was heard November 3-4, 2005.° At
the beginning of oral argument the Licensing Board notified the parties of how
it intended to handle the matters raised in the NMC and Staff motions to strike
and provided the parties with an opportunity to make verbal arguments on the

4See Order (Regarding Schedule and Guidance for Proceedings) (Aug. 31, 2005) (unpublished);
Order (Regarding Requests To Reschedule) (Sept. 6, 2005) (unpublished) [hereinafter 9/6/05 Order];
Order (Regarding Telephone Conference and Oral Argument on Contentions) (Sept. 7, 2005) (un-
published); Order (Regarding Matters Addressed at September 12 Telephone Conference) (Sept. 14,
2005) (unpublished); Order (Regarding Oral Argument and Limited Appearance Statements in South
Haven, Michigan) (Oct. 13, 2005) (unpublished); Memorandum (Notice of Need for More Time)
(Nov. 14, 2005) (unpublished); Order and Revised Notice (Setting Deadlines to Respond to Staff
Notification of December 20, 2005) (Dec. 21, 2005) (unpublished) [hereinafter 12/21/05 Order and
Revised Notice]; Order and Notice (Regarding Petitioners’ Motion of January 27, 2006, and Expected
Rulings on Motion, Standing, Contentions, and Other Pending Matters) (Jan. 30, 2006) [hereinafter
1/30/06 Order]; Notice (Regarding Expected Rulings on Standing, Contentions, and Other Pending
Matters) (Feb. 27, 2006). Access to these and other documents making up the record of this proceeding
may be found in the Electronic Hearing Docket, under the Electronic Reading Room tab on the NRC
Public Web site, at http://www.nrc.gov.

3 [NMCJ’s Answer to the August 8, 2005 Request for Hearing and Petition To Intervene (Sept. 2,
2005) [hereinafter NMC Answer]; NRC Staff Answer Opposing Petition To Intervene and Request
for Hearing (Sept. 2, 2005) [hereinafter Staff Answer].

6 Petitioners’ Combined Reply to NRC Staff and [NMC] Answers (Sept. 16, 2005) at 53 [hereinafter
Petitioners’ Reply].

7[NMC]’s Motion To Strike Petitioners” September 16, 2005 Combined Reply to NRC Staff and
[NMC] Answers (Sept. 26, 2005) [hereinafter NMC Motion]; NRC Staff Motion To Strike Petitioners’
Combined Reply to NRC Staff and [NMC] Answers to Petition To Intervene and Request for Hearing
(Sept. 26, 2005) [hereinafter Staff Motion].

8 petitioners’ Combined Response in Opposition to NRC Staff and [NMC] Motions To Strike (Oct. 6,
2005) [hereinafter Combined Response].

The Board also heard limited appearance statements from members of the community on the
evening of November 3, 2005, pursuant to 10 C.F.R. § 2.315.
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motions at that time.'® The Board’s ruling on these motions is stated below in
Section IV.A.

After oral argument on the admissibility of all remaining contentions in the
proceeding, there occurred three developments that have affected the timing of
the issuance of this Memorandum and Order. First, on November 8, 2005, NRC
Staff Counsel filed a letter with the Board, stating that the Staff was no longer
asserting one quite significant argument relating to Petitioners” Contention 1.!!

Second, on December 20, 2005, Staff Counsel notified the Licensing Board
and parties, by e-mail transmission, that she had received a telephone call from
Demetrios Basdekas, who had been named as an expert witness by the Petitioners
in support of proposed Contention 1.!> According to Counsel, Mr. Basdekas
among other things stated that he had been in contact with Petitioners but had
subsequently declined to be their expert in this proceeding.'® Thereafter, the Board
set deadlines of January 3 and 9, 2006, respectively, for Petitioners to respond
to the information provided by Staff Counsel, and for Staff and the Applicant to
reply to the Petitioners’ response; these were timely filed by all parties.!*

Third, on the afternoon of January 27, 2006, Petitioners through their Counsel
filed a motion to strike the NMC and Staff January 9 replies, stay the proceeding,
and take the deposition of Staff Counsel, to which responses were filed by NMC
and the NRC Staff on February 3, 2006, in accordance with a deadline set by the
Board."> We address this motion as well as the objections of Petitioners, stated in
their response to our December 21, 2005, Order, below in Section IV.B.

10 See Tr. at 23-33.

L etter from Susan L. Uttal, Counsel for the NRC Staff, to Licensing Board (Nov. 8, 2005)
[hereinafter Uttal 11/8/05 Letter].

12E_mail from Susan L. Uttal, Counsel for the NRC Staff, to Board Members, Parties, and NRC
Office of the Secretary (Dec. 20, 2005, 1:42 p.m. EST) (copy on file with Licensing Board) [hereinafter
Uttal 12/20/05 E-mail].

B1d.

1412/21/05 Order and Revised Notice; Petitioners’ Response to Board Order on Matter of Expert
Opinion (Jan. 3, 2006) [hereinafter Petitioners’ Response]; [NMC]’s Reply to Petitioners’ Response
to Board December 21, 2005 Order Regarding Expert Opinion Allegedly Supporting Contention 1
— Palisades Reactor Embrittlement (Jan. 9, 2006) [hereinafter NMC Reply]; NRC Staff Reply to
Petitioners’ Response to Board Order (Jan. 9, 2006) [hereinafter Staff Reply].

13 Petitioners” Motion To Strike Staff and NMC Responses to Board Order on Expert Witness
Matter, To Stay Proceedings, and To Take Deposition of NRC Staff Counsel (Jan. 27, 2006)
[hereinafter Petitioners’ Motion]; 1/30/06 Order; [NMC]’s Answer to Petitioners’ Motion To Strike,
Stay Proceeding and Take Deposition (Feb. 3, 2006) [hereinafter NMC Response to Motion]; NRC
Staff Answer to Petitioners’ Motion To Strike Staff and NMC Responses to Board Order, To Stay
Proceedings and To Take Deposition of NRC Staff Counsel (Feb. 3, 2006) [hereinafter Staff Response
to Motion].
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III. BOARD RULING ON STANDING OF PETITIONERS TO
PARTICIPATE IN PROCEEDING

A petitioner’s standing, or right to participate in a Commission licensing
proceeding, is grounded in section 189a of the Atomic Energy Act (AEA), which
requires the NRC to provide a hearing ‘‘upon the request of any person whose
interest may be affected by the proceeding.’’! The Commission has implemented
this requirement in its regulations as 10 C.F.R. § 2.309.7

When determining whether a petitioner has established the necessary ‘‘in-
terest’” under Commission rules, licensing boards are directed by Commission
precedent to look for guidance to judicial concepts of standing.'® According to
these concepts, to qualify for standing a petitioner must allege (1) a concrete and
particularized injury that is (2) fairly traceable to the challenged action and (3)
likely to be redressed by a favorable decision.!® These three criteria are commonly
referred to, respectively, as ‘‘injury in fact,”” causality, and redressability.>° The
requisite injury may be either actual or threatened,?' but must arguably lie within
the ‘‘zone of interests’’ protected by the statutes governing the proceeding —
here, either the AEA or the National Environmental Policy Act (NEPA).?

NMC does not challenge any of the Petitioners’ standing in this matter.?
The NRC Staff does not contest the standing of the individual Petitioners based
upon their living within 50 miles of the Palisades plant, which meets the long-
standing ‘‘proximity presumption’’ principle in NRC adjudicatory proceedings.

1642 U.S.C. §2239(a)(1)(A) (2000).

17 Subsection (d)(1) of section 2.309 provides in relevant part that the Board shall consider the
following three factors when deciding whether to grant standing to a petitioner: the nature of the
petitioner’s right under the AEA to be made a party to the proceeding; the nature and extent of the
petitioner’s property, financial, or other interest in the proceeding; and the possible effect of any order
that may be entered in the proceeding on the petitioner’s interest. 10 C.F.R. § 2.309(d)(1)(ii)-(iv). The
provisions of 10 C.F.R. § 2.309 were formerly found as 10 C.F.R. § 2.714, prior to a major revision of
the Commission’s procedural rules for adjudications in 2004.

18 See, e.g., Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185,
195 (1998); Quivira Mining Co. (Ambrosia Lake Facility, Grants, New Mexico), CLI-98-11, 48 NRC
1, 5-6 (1998); Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia),
CLI-95-12, 42 NRC 111, 115 (1995).

19 See Yankee, CLI-98-21, 48 NRC at 195 (citing Steel Co. v. Citizens for a Better Environment, 523
U.S. 83, 102-04 (1998); Kelley v. Selin, 42 F.3d 1501, 1508 (6th Cir. 1995)).

01,

2, (citing Wilderness Society v. Griles, 824 F.2d 4, 11 (D.C. Cir. 1987)).

22 See Yankee, CLI-98-21, 48 NRC at 195-96 (citing Ambrosia Lake Facility, CLI-98-11, 48 NRC
at 6).

2 NMC Answer at 2.
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In addition, the Staff agrees that the organizational Petitioners have established
“‘representational standing’’ to participate in the proceeding.?

We agree, based on their physical proximity to the Palisades plant, that the in-
dividual Petitioners have demonstrated standing to participate in this proceeding.
We also agree, based upon affected members authorizing the Petitioner organi-
zations to represent them in this proceeding, that the organizational Petitioners
have also demonstrated standing to participate under AEA section 189a and the
Commission’s rules.?

IV. BOARD ANALYSIS AND RULINGS ON MOTIONS
AND PENDING MATTERS

A. NMC and NRC Staff Motions To Strike Petitioners’ Reply

The September 2005 motions to strike filed by NMC and the NRC Staff raise
the same issue and arguments — that is, that Petitioners in their Reply improperly
raise new matters and/or expand arguments to an extent not included in their
original filing and provide new documents not previously provided. Citing the
Commission’s Final Rule on the 2004 Changes to the Adjudicatory Process, and
related case law, NMC and the Staff argue that Petitioners’ Reply goes beyond the
Commission-defined standard that ‘‘[a]ny reply should be narrowly focused on
the legal or logical arguments presented in the applicant/licensee or the NRC staff
answer.”’2¢ In response to NMC and the Staff, Petitioners argue that their Reply
contains ‘‘legitimate amplification’’ of their original contentions and ‘‘flesh[es]
out’’ the contentions and should thus be considered to that extent.”” Petitioners
also note the lack of any claim of prejudice or injury to NMC or the Staff, cite

24 Staff Answer at 2-9 (citing, inter alia, Florida Power & Light Co. (Turkey Point Nuclear
Generating Plant, Units 3 and 4), LBP-01-6, 53 NRC 138, 148-49, aff’d on other grounds, CLI-01-17,
54 NRC 3 (2001); Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB-549,
9 NRC 644, 646 (1979); Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station,
Unit 1), ALAB-535, 9 NRC 377, 390-94 (1979); Yankee Atomic Electric Co. (Yankee Nuclear Power
Station), LBP-98-12, 47 NRC 343, 354, aff’d in part and rev’d in part, CLI-98-21, 48 NRC 185
(1998)).

25 See Yankee, CLI-98-21, 48 NRC at 195; Georgia Tech, CLI-95-2, 42 NRC at 115; Turkey Point,
LBP-01-6, 53 NRC at 146-50.

26 See Staff Motion at 2 (quoting Final Rule: ‘‘Changes to Adjudicatory Process,” 69 Fed. Reg.
2182, 2203 (Jan. 14, 2004)); see also id. at 2-4 (citing Louisiana Energy Services, L.P. (National
Enrichment Facility), CLI-04-25, 60 NRC 223, 225 (2004); LES, CLI-04-35, 60 NRC 619, 623
(2004)); NMC Motion at 3-7. NMC in its motion also makes specific arguments regarding each
remaining contention, NMC Motion at 7-9, and the NRC Staff also refers to various additional case
law regarding the contention admissibility standards. Staff Motion at 5-6.

27 Combined Response at 2, 3.
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case law for the principle that ‘‘[t]echnical perfection is not an essential element
of contention pleading,”’?® make various arguments that the original contentions
and their treatment in the Reply are congruent,?® and urge us to give them the
benefit of the doubt in the case of *‘inarticulate draftsmanship.’’3

The Commission in the LES case upheld a Licensing Board determination
that, although it would take into account any information from reply briefs that
“‘legitimately amplified’’ issues presented in original petitions in that case, it
would not consider instances of what ‘‘essentially constituted untimely attempts
to amend their original petitions.”’*! Because the reply briefs in LES had not
been accompanied by any attempt to address the late-filing factors in section
2.309(c), (f)(2), they were not considered in determining the admissibility of the
contentions.??

At the beginning of oral argument, this Board informed the participants that,
while it would not ‘‘strike from the record’’ any portions of the Petitioners’
Reply, it would also not, in ruling on the admissibility of contentions, consider
anything in the Reply that does not focus on the matters raised in the answers.*?
Thus, in making the following rulings, although anything that might constitute
“‘legitimate amplification’’ or properly late-filed** material may be considered,
the Board has not considered any material that would fall outside that permitted by
the Commission in the authorities cited above. To the extent any part of the Reply
has been considered, we so state in our discussion of the various contentions.

21d. at 4 (citing Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
LBP-01-3, 53 NRC 84, 99 (2001)).

21d. at 4-9.

301d. at 9.

3ULES, CLI-04-25, 60 NRC at 224; see LES, CLI-04-35, 60 NRC at 625. We note that the
Commission in both LES rulings pointed out that a petitioner may in instances of exigent or
unavoidable circumstances file a request for an extension of time to file an original hearing petition
and contentions, an action which, as in this proceeding, was not done in LES. LES, CLI-04-25, 60
NRC at 225; LES, CLI-04-35, 60 NRC at 623 (citing 69 Fed. Reg. at 2200).

32 See LES, CLI-04-25, 60 NRC at 224 (citing Louisiana Energy Services, L.P. (National Enrichment
Facility), LBP-04-14, 60 NRC 40, 58 (2004)). We note the Commission’s later remand to the Licensing
Board of a request to consider several previously rejected contentions under the late-filing criteria of
10 C.F.R. §2.309(c), (f)(2), despite the fact that the Petitioner therein had addressed the late-filing
criteria for the first time only in its interlocutory appeal to the Commission. LES, CLI-04-35, 60 NRC
at 625. For this reason, in an abundance of caution and in order to give Petitioners every benefit of
the doubt, we have also considered in making our rulings herein whether any of the late-filed support
for those of Petitioners’ contentions that would, if properly supported, be within the scope of license
renewal proceedings, might be admissible under the late-filing criteria of 10 C.F.R. § 2.309(c), (f)(2).

33 Tr. at 24-33.

3% See 10 C.F.R. §2.309(c), (N(2).
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B. Petitioners’ Objections to December 21, 2005, Board Order and
Motion on Expert Witness Matters

On December 20, 2005, the Board received Staff Counsel’s notification re-
garding a telephone call received from Demetrios Basdekas, named by Petitioners
as their expert witness in support of proposed Contention 1.3° According to Staff
Counsel, Mr. Basdekas stated that he had been in contact with Petitioners but
subsequently declined to be their expert, and that he had had no site-specific
information on the Palisades reactor and expressed no opinion on it.3

1. Petitioners’ Response and Objections to December 21, 2005,
Board Order

In response to our Order setting deadlines to respond to this notification,
Petitioners through their Counsel begin by objecting to our Order, stating among
other things that it *‘requires disclosures of matters that are covered by the attorney
work-product privilege and attorney-client privilege’’; that *‘the current status of
their retention of expert assistance is immaterial, if not irrelevant, to the current
posture of this proceeding’’; and that they are ‘‘confused by the requirement that
they respond to this Order.”’3" Petitioners then go on to respond to the Order,
indicating that Mr. Basdekas ‘consulted extensively with Petitioners in the weeks
leading up to the filing’’ of their Petition, ‘‘actually co-wrote and edited the
embrittlement contention,”’® was their expert at the time of the preparation and
submission of the petition,* and did ‘‘take Palisades-specific information into
account.”’40

Petitioners also, however, state that the arrangement they had with Mr. Bas-
dekas was only ‘‘tentative,”’ involving ‘‘assist[ance] in the preparation of

35 Uttal 12/20/05 E-mail.

36 Jd. In the e-mail, Staff Counsel writes that Mr. Basdekas stated to Staff Counsel that “‘although he
was contacted by the petitioners regarding being their expert witness and had told them that he might
be willing to help them after looking into the matter, he subsequently declined to serve as an expert
witness in this matter,”” and had advised the Petitioners ‘‘that he was declining to be their expert’’;
and that he further stated that he had ‘‘informed the petitioners that, as a generic matter, the longer
a reactor operates, the more embrittled the vessel becomes,”” but that he had ‘‘made no statements
regarding the state of the Palisades reactor as he had no site specific information on which to base an
opinion.”” Id. The address list for this e-mail included the Licensing Board, Counsel for all parties,
and the Office of the Secretary of the Commission (through which it was effectively filed for inclusion
in the record of this proceeding).

37 petitioners’ Response at 1.

B1d at2.

3 1d. at 3 (citing 10 C.E.R. § 2.309(f)(2)).

4014, at 12; see id. at 4-11.
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Contention 1’7 and uncertainty as to his role ‘‘for the duration of the . . .
proceeding,”” and that he had indicated on August 22, 2005 (2 weeks after
Petitioners filed their Request for Hearing and Petition To Intervene in this
matter), ‘‘that he could not serve further as Petitioners’ expert on embrittlement
for personal reasons.”’#!

Petitioners include extensive quotes of statements attributed to Mr. Basdekas,
stating that they ‘‘have every intention, should that contention be admitted for
hearing, of producing other testimony from one or more other experts, buttressed
by the extensive legacy of analysis and thoughtful criticism which Mr. Basdekas
produced as an engineer for the [NRC] for some 20 years.”’*? They state that they
have ‘‘actively sought to replace him,”’ contacting several potential experts; and
that they are presently ‘ ‘negotiating with an expert to join their intervention team,
and are confident they will be prepared to go to trial once the ASLB admits their
contention for hearing.’’+

2. NMC and NRC Staff Replies to Petitioners’ Response and Objections

NMC replies by citing case law for the principle that parties to NRC pro-
ceedings have a ‘‘duty to apprise the Board of significant developments affecting
the proceeding,”’* and calling the opinion of Mr. Basdekas ‘the only purported
support for the Petitioners’ original contention.”’# The Staff in its Reply argues
that Mr. Basdekas provided only *‘generic’’ information in support of Contention
1,% also notes portions of the oral argument in which reference is made by the
Board to Mr. Basdekas being Petitioners’ expert,*” and asserts that Petitioners
in their Response provide ‘‘nothing to rebut the information’” provided in our
order (citing Staff Counsel’s e-mail of December 20, 2005).4® Based on this last
argument, Staff urges that ‘‘[t]herefore, it is also clear that any statement specific
to Palisades that is found in the embrittlement contention is not the expert opinion
of Mr. Basdekas, and no other authority is cited as support for any statement in
the contention.”’#

Both NMC and the Staff argue that the new information about prior statements

4d. at 3.

2.

BId. at 12.

4 NMC Reply at 2 (citing Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1, 2, and
3), ALAB-677, 15 NRC 1387, 1394 (1982)).

4 1d. at 2 (citing Tr. at 48).

46 Staff Reply at 1.

4TId. at 3-4 (citing Tr. at 47, 48).

B 1d at 5.

Y.
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of Mr. Basdekas comes too late, and should have been provided with the original
contention in order for them to be considered in ruling on the admissibility of
Contention 1.%°

3. Petitioners’ January 27, 2006, Motion To Strike Staff and NMC
Replies, Stay Proceedings, and Depose Staff Counsel

Petitioners move in their January 27 filing that we strike from the record Staff
Counsel’s December 20, 2005, e-mail, as well as the NMC and Staff January 9,
2006, Replies to the Petitioners’ January 3, 2006, Response to the Board’s
December 21, 2005, Order.’! Additionally and alternatively, Petitioners move the
Board to stay this proceeding in order to allow them to depose NRC Staff Counsel
and ‘‘allow Petitioners to reply more fully to the facts and arguments raised in
those pleadings,’” apparently referring to the January 9, 2006, Replies.>

4. NMC and NRC Staff Responses to Petitioners’ Motion To Strike, Stay
Proceedings, and Depose Staff Counsel

In addition to recounting certain arguments previously made in its January 9,
2006, Reply to Petitioners’ January 3, 2006, Response to our December 21, 2005,
Order, NMC asserts that Petitioners’ Motion is baseless and should be denied.>?
The NRC Staff likewise argues that Petitioners’ allegations are ‘‘baseless . . .,
supported neither in fact nor in law.”’>* The Staff opposes the relief requested by
Petitioners and urges us not to consider the merits of the motion as it is ‘‘devoid of
good cause for its untimeliness.’’3 Noting that Petitioners failed at any time prior
to Mr. Basdekas’ telephone call to Staff Counsel to apprise the Board and parties
that he had declined to serve as their expert, the Staff argues Staff Counsel was
performing her duty when she notified the Board and parties of Mr. Basdekas’
call, and that Petitioners’ counsel should have provided the information regarding
Mr. Basdekas even earlier.®® NMC and the Staff also assert that there was no
requirement that Staff Counsel provide the information in question in a motion,
as no relief was sought.>’

3014 at 6-7; NMC Reply at 3-4.

51 petitioners’ Motion at 1.

21d.

33 NMC Response to Motion at 1-3.

34 Staff Response to Motion at 4.

Bd. at 1.

3 1d. at 2-3, 9.

5T See id. at 9; NMC Response to Motion at 2.
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5. Board Analysis and Rulings on Petitioners’ Objections to
December 21, 2005, Board Order, and Petitioners’ Motion
To Strike, Stay Proceedings, and Depose Staff Counsel

Staff is correct that refraining from ruling on the merits of Petitioners’ motion
and denying it based on its untimeliness would be appropriate, particularly as no
request to consider it despite its lateness was ever made.® We find, however, in
light of some statements made by the Petitioners in these filings, that they should
be addressed. We begin our analysis by looking to some fundamental standards
of conduct and ethics.

a. Standards of Conduct

We note first that all counsel have a continuing duty to update a tribunal  ‘of any
development which may conceivably affect the outcome’” of litigation.>® As noted
by NMC and the Staff, NRC precedent also requires parties to NRC proceedings
to alert adjudicatory bodies to information relevant to matters being adjudicated.®
In addition, counsel have both an obligation to assure that representations made
in all pleadings ‘‘to the best of [their] knowledge, information and belief . . . are
true,”’®! and an ethical responsibility not to knowingly ‘‘make a false statement
of fact or law to a tribunal or fail to correct a false statement of material fact or
law previously made to the tribunal by the lawyer.”’¢?

b. Discussion and Rulings

We now examine the occurrences relating to the expert put forth in support
of Petitioners’ Contention 1, beginning with Staff Counsel’s e-mail of December
20, 2005. It is clear to us that Staff Counsel had a duty to inform the Board of
the telephone call from Mr. Basdekas, if for no other reason than that she knew
that this information was ‘‘conceivably’’ relevant to a ruling on Contention 1,
in the eyes of at least one member of the Board.®* Nor did the imparting of the
information regarding the call she received from Mr. Basdekas violate any ethical

38 Section 2.323(a) 10 C.F.R. requires that a motion ‘‘must be made no later than ten (10) days after
the occurrence or circumstance from which the motion arises.”’

% Board of License Commissioners v. Pastore, 469 U.S. 238, 240 ((1985); United States v. Shaffer
Equipment Co., 11 F.3d 450, 457-59 (4th Cir. 1993).

%0 NMC Response to Motion at 1; Staff Response to Motion at 9 & n.25; NMC Reply at 2 (citing
Browns Ferry, ALAB-677, 15 NRC at 1394).

6110 C.F.R. § 2.304(c); see also Fed. R. Civ. P. 11.

2 Model Rules of Prof’l Conduct R. 3.3 (2003); see also Model Code of Prof’l Responsibility DR
7-102(A)(5) (1980); Ohio Disciplinary Code of Prof’l Responsibility DR 7-102(A)(5) (2003).

63 See, e.g., Staff Reply to Motion at 3.
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prohibitions. He was not represented by Petitioners’ Counsel and, as argued by
Staff Counsel, the call was initiated by Mr. Basdekas and no deception or coercion
was in any way involved.* Finally, there is no requirement that the information
provided by Staff Counsel be in the form of a motion; the information was placed
in the record, all parties were appropriately apprised of it, and Counsel was
seeking no action on the part of the Board. In light of the preceding, we will not
strike Staff Counsel’s December 20 e-mail. We also find nothing in either NMC’s
or the NRC Staff’s Replies to Petitioners’ Response to our December 21 Order to
warrant striking them from any consideration in this proceeding.

We would note that not only Staff Counsel, but all counsel including Peti-
tioners’ Counsel, had, and have, a duty to disclose any information that might
““‘conceivably’’ affect the outcome of this proceeding to the Board and other par-
ties. As pointed out by NMC and the Staff, expert support for a contention raising
a technical issue can clearly be relevant to its admissibility (and by extension
to the outcome) not only of a ruling on the admission of a contention, but also,
through such a ruling, of the proceeding itself, since the failure to proffer an
admissible contention will result in denial of a hearing petition.®® The questions of
one board member in oral argument also demonstrate that it was conceivable that
the actual availability of Mr. Basdekas to provide expert assistance to Petitioners
at any hearing could have been relevant to the admissibility of Contention 1.9

64 Staff Response to Motion at 6 & n.16 (citing ABA Comm. on Ethics and Prof’l Responsibility,
Formal Op. 93-378 (1993) (discussing the ethics consequences of ex parte contacts with expert
witnesses for other parties)).

95 See discussion infra Section V.A.

% We note the following example, noted by Staff and NMC Counsel, in which a Board member
stated, ‘‘Now, you have identified an expert who is retired from the NRC, and presumably that expert
would be able to say things other than just give us a lesson on the dangers of embrittlement,”” followed
shortly thereafter by the following exchange:

Board member: ‘* . . . if we were to admit this contention —’’

Petitioners’ Counsel: ‘‘Right.”’

Board member: ‘“You have an expert, the expert can talk about what happened at the
Palisades Plant.”’

Petitioners’ Counsel: ‘‘Right.”’
Tr. at 47-48. Later, in questioning Staff Counsel, the same Board member stated:

[t]here’s also case law that says the contention rule should not be used [as] a fortress to deny
intervention[,] that what you need is enough to indicate that further inquiry is appropriate. . . .
Basically something to indicate that the petitioners are qualified, able to litigate the issue
that they raise. So what we have here is [ — ] we have an allegation that the application is
incomplete for failure to address the continuing crisis of embrittlement[,] supported by this
factual allegation about early embrittlement and the identification of an expert who used to
work with the NRC. So on the face of that it would seem that that provides something to
indicate that further inquiry might be appropriate. Id. at 149-50.
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Nor do we find any grounds to order a stay or to permit Petitioners’ Counsel
to depose Staff Counsel. Depositions of opposing trial or litigation counsel
are permitted only if ‘‘no other means exist to obtain the information,”” and
the ‘‘information sought is relevant and non-privileged,”” and ‘‘crucial to the
preparation of the case.”’®” As the Staff points out, Mr. Basdekas is apparently in
contact with Petitioners, and there is no apparent reason Petitioners cannot obtain
any information about the communication with Staff Counsel from him rather
than the Staff’s litigation counsel. In addition, given that Mr. Basdekas is not
involved in this proceeding at this point, we see no way in which any information
that might be obtained about the communication between him and Staff Counsel
would be even relevant, much less ‘‘crucial,”’ to the matters at issue in this
proceeding.

With respect to Petitioners’ objections to our December 21, 2005, Order, we
find no merit in them. The purpose of our Order was simply to require the filing
of, and set deadlines for, responses to the information provided by Staff Counsel
in the e-mail of December 20. Petitioners’ argument through Counsel, to the
effect that such a response would somehow run afoul of the attorney-client and
work-product privileges, is without merit. Our Order required nothing that would
constitute privileged information.

As for the impact of our rulings in this section of this Memorandum and Order
on Contention 1, our analysis of and ruling on its admissibility are based on the
contention and its basis as written in the original Petition, with the sole exception
that we will interpret the words, ‘‘Petitioners’ expert on embrittlement,”’ to mean
only that Mr. Basdekas assisted Petitioners in drafting Contention 1, not that he
would be relied upon or available to assist them at any hearing. As to the previous
statements of Mr. Basdekas that are provided in Petitioners’ Response, we will
treat these in the same manner described in section IV.A, supra, regarding the

67 Shelton v. American Motors Corp., 805 F.2d 1323, 1327 (8th Cir. 1986); see also Nationwide
Mutual Insurance Co. v. Home Insurance Co., 278 F.3d 621, 628-29 (6th Cir. 2002); United States v.
Philip Morris Inc., 209 FR.D. 13, 17 (D.D.C. 2002).

%8 We note that Petitioners have not even attempted to establish how any matters at issue might be
covered under any privilege, and it is ‘*’axiomatic that the burden is on a party claiming the protection
of a privilege to establish those facts that are the essential elements of the privilege[ ].”*” Von Bulow
v. Von Bulow, 811 F.2d 136, 144 (2d Cir.) (citation omitted), cert. denied, 481 U.S. 1015 (1987);
see Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-82-82, 16 NRC 1144,
1153 (1982). In addition, it has been held, in response to claims of attorney-client and attorney work
product privilege, that the identity of an expert retained by a party is discoverable. MacGillivray v.
Consolidated Rail Corp., No. 91-0774, 1992 WL 57915, at *2-3 (E.D. Pa., Mar. 17, 1992) (citing
ARCO Pipeline Co. v. S/S Trade Star, 81 FR.D. 416, 417 (E.D. Pa. 1978)); see also Carolina Power
& Light Co. (Shearon Harris Nuclear Power Plant, Units 1 and 2), LBP-83-27A, 17 NRC 971, 978-79
(1983). It would be absurd to find that the identity of a retained expert must be provided, but not
whether an expert previously represented to have been retained is still, or is no longer, a party’s expert.
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additional factual information provided in Petitioners’ Reply of September 16,
2005.%

V. STANDARDS FOR ADMISSIBILITY OF CONTENTIONS

A. Regulatory Requirements and Commission Precedent
on Contentions

To intervene in an NRC proceeding, a petitioner must, in addition to demon-
strating standing, submit at least one contention meeting the requirements of 10
C.F.R. §2.309(f)(1).” Failure of a contention to meet any of the requirements
of section 2.309(f)(1) is grounds for its dismissal.”! Heightened standards for
the admissibility of contentions originally came into being in 1989, when the
Commission amended its rules to ‘‘raise the threshold for the admission of con-
tentions.”’” The Commission has more recently stated that the ‘‘contention rule
is strict by design,”” having been *‘toughened . . . in 1989 because in prior years

% Even considering this information under the late-filing criteria of 10 C.F.R. § 2.309(c), (f)(2), it
does not appear that this information was previously unavailable, that good cause exists for the failure
to provide it earlier, or that other relevant criteria have been met by Petitioners.

70 Section 2.309(f)(1) of 10 C.F.R. states that:

(1) A request for hearing or petition for leave to intervene must set forth with particularity
the contentions sought to be raised. For each contention, the request or petition must:

(i) Provide a specific statement of the issue of law or fact to be raised or controverted;

(ii) Provide a brief explanation of the basis for the contention;

(iii) Demonstrate that the issue raised in the contention is within the scope of the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to the findings the NRC
must make to support the action that is involved in the proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions which support the
requestor’s/petitioner’s position on the issue and on which the petitioner intends to rely
at hearing, together with references to the specific sources and documents on which the
requestor/petitioner intends to rely to support its position on the issue; and

(vi) Provide sufficient information to show that a genuine dispute exists with the appli-
cant/licensee on a material issue of law or fact. This information must include references to
the specific portions of the application (including the applicant’s environmental report and
safety report) that the petitioner disputes and the supporting reasons for each dispute, or, if
the petitioner believes that the application fails to contain information on a relevant matter as
required by law, the identification of each failure and the supporting reasons for the petitioner’s
belief.

" See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-99-10, 49
NRC 318, 325 (1999); Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1,
2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991).

72Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the Hearing
Process, 54 Fed. Reg. 33,168, 33,168 (Aug. 11, 1989); see also Duke Energy Corp. (Oconee Nuclear
Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999).
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‘licensing boards had admitted and litigated numerous contentions that appeared
to be based on little more than speculation.” >*7

The Commission has explained that the ‘‘strict contention rule serves multiple
interests.”’™ As stated by the Commission, these include the following (quoted in
list form):

First, it focuses the hearing process on real disputes susceptible of resolution in an
adjudication. For example, a petitioner may not demand an adjudicatory hearing to
attack generic NRC requirements or regulations, or to express generalized grievances
about NRC policies.

Second, the rule’s requirement of detailed pleadings puts other parties in the
proceeding on notice of the Petitioners’ specific grievances and thus gives them a
good idea of the claims they will be either supporting or opposing.

Finally, the rule helps to ensure that full adjudicatory hearings are triggered only by
those able to proffer at least some minimal factual and legal foundation in support
of their contentions.”

In February 2004 a new revision of the procedural rules came into effect.
Although these rules no longer incorporate provisions formerly found in 10 C.F.R.
§ 2.714(a)(3), (b)(1) (2003), which permitted the amendment and supplementation
of petitions and filing of contentions after the original filing of petitions,’® they
contain essentially the same substantive admissibility standards for contentions. In
its Statement of Considerations adopting the new rules, the Commission reiterated
the same principles that previously applied; namely, that *‘[t]he threshold standard
is necessary to ensure that hearings cover only genuine and pertinent issues of
concern and that the issues are framed and supported concisely enough at the
outset to ensure that the proceedings are effective and focused on real, concrete
issues.”””” Additional guidance with respect to the requirements now found in
subsections (i) through (vi) of section 2.309(f)(1) is also found in NRC case law.

1. 10 C.F.R. §2.309(/)(1)(i), (ii)

Sections 2.309(f)(1)(i) and (ii) require that a petitioner must, for each con-

73 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24,
54 NRC 349, 358 (2001) (citing Oconee, CLI-99-11, 49 NRC at 334).

4 Oconee, CLI-99-11, 49 NRC at 334.

73 Id. (citations omitted).

76 Under the current rules, contentions must be filed with the original petition, within 60 days of
notice of the proceeding in the Federal Register (unless another period is specified). See 10 C.F.R.
§ 2.309(b)(3)(iii).

7769 Fed. Reg. 2182, 2189-90 (Jan. 14, 2004).
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tention, ‘‘[p]rovide a specific statement of the issue of law or fact to be raised or
controverted,”” and ‘‘[p]rovide a brief explanation of the basis for the contention.”’
The Commission has stated that an ‘‘admissible contention must explain, with
specificity, particular safety or legal reasons requiring rejection of the contested
[application].”’”® It has also been observed that a contention must demonstrate
“‘that there has been sufficient foundation assigned for it to warrant further ex-
ploration.”’” The contention rules ‘‘bar contentions where petitioners have only
‘what amounts to generalized suspicions, hoping to substantiate them later.” >80

2. 10 C.F.R. §2.309()(1)(iii)

Petitioners must also, as required by section 2.309(f)(1)(iii), ‘‘[d]Jemonstrate
that the issue raised in the contention is within the scope of the proceeding.”” A
contention must allege facts ‘‘sufficient to establish that it falls directly within
the scope’’ of a proceeding.®' Contentions are necessarily limited to issues that
are germane to the application pending before the Board,?? and are not cognizable
unless they are material to matters that fall within the scope of the proceeding
for which the licensing board has been delegated jurisdiction as set forth in
the Commission’s notice of opportunity for hearing.?> A discussion of relevant
regulatory and case law on the scope of license renewal proceedings is found in
section V.B, infra.

3. 10 C.F.R. §2.309(f)(1)(iv)

With regard to the requirement now stated in section 2.309(f)(1)(iv), that a
petitioner must ‘‘[d]emonstrate that the issue raised in the contention is material
to the findings the NRC must make to support the action that is involved in the
proceeding,”” the Commission has defined a ‘‘material’’ issue as meaning one
in which ‘‘resolution of the dispute would make a difference in the outcome of

8 Millstone, CLI-01-24, 54 NRC at 359-60.

7 See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-942, 32 NRC
395, 428 (1990) (footnote omitted).

80 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1
and 2), CLI-03-17, 58 NRC 419, 424 (2003) (citing Oconee, CLI-99-11, 49 NRC at 337-39).

81 Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), LBP-91-19,
33 NRC 397, 411-12 (1991), appeal denied on other grounds, CLI-91-12, 34 NRC 149 (1991).

82 See Yankee, CLI-98-21, 48 NRC at 204 & n.7.

83 See Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2),
ALAB-316, 3 NRC 167, 170-71 (1976); see also Commonwealth Edison Co. (Zion Station, Units 1
and 2), ALAB-616, 12 NRC 419, 426-27 (1980); Commonwealth Edison Co. (Carroll County Site),
ALAB-601, 12 NRC 18, 24 (1980).
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the licensing proceeding.”’3* The standards defining the ‘‘findings the NRC must
make to support’’ a license renewal in this proceeding are set forth in 10 C.F.R.
§54.29.

4. 10 C.F.R. §2.309()(1)(v)

Contentions must also, as now stated at section 2.309(f)(1)(v):

[plrovide a concise statement of the alleged facts or expert opinions which support
the requestor’s/petitioner’s position on the issue and on which the petitioner intends
to rely at hearing, together with references to the specific sources and documents on
which the requestor/petitioner intends to rely to support its position on the issue[.]

The Commission has explained that this requirement ‘‘does not call upon the
intervenor to make its case at [the contention] stage of the proceeding, but rather to
indicate what facts or expert opinions, be it one fact or opinion or many, of which
it is aware at that point in time which provide the basis for its contention.’’®> The
requirement ‘‘generally is fulfilled when the sponsor of an otherwise acceptable
contention provides a brief recitation of the factors underlying the contention or
references to documents and texts that provide such reasons.”’% A contention
is not to be admitted ‘‘where an intervenor has no facts to support its position
and where the intervenor contemplates using discovery or cross-examination as
a fishing expedition which might produce relevant supporting facts.”’®” As the
Commission has explained:

It is surely legitimate for the Commission to screen out contentions of doubtful
worth and to avoid starting down the path toward a hearing at the behest of
Petitioners who themselves have no particular expertise — or expert assistance —
and no particularized grievance, but are hoping something will turn up later as a
result of NRC Staff work.%8

The requirements of section 2.309(f)(1)(v) have also been interpreted to require
a petitioner ‘‘to provide the analyses and expert opinion showing why its bases

8454 Fed. Reg. at 33,172.

85 1d. at 33,170.

8614, (citing Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 1), ALAB-
868, 25 NRC 912, 930 (1987)).

871d. at 33,171.

88 Oconee, CLI-99-11, 49 NRC at 342.
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support its contention,”’® and to ‘‘provide documents or other factual information
or expert opinion that set forth the necessary technical analysis to show why the
proffered bases support its contention.”’®® Further, a licensing board ‘‘may not
make factual inferences on [a] petitioner’s behalf.”’*' However, a board should
also “‘[bJear[ ] in mind the general admonition that technical perfection is not an
essential element of contention pleading.’’®? It has been stated that the ‘‘[sJounder
practice is to decide issues on their merits, not to avoid them on technicalities.’”%3

5. 10 C.F.R. §2.309(f)(1)(vi)

Finally, Petitioners must, as stated at 10 C.F.R. §2.309(f)(1)(vi), with each
contention:

[plrovide sufficient information to show that a genuine dispute exists with the
applicant/licensee on a material issue of law or fact. This information must
include references to specific portions of the application (including the applicant’s
environmental report and safety report) that the petitioner disputes and the supporting
reasons for each dispute, or, if the petitioner believes that the application fails to
contain information on a relevant matter as required by law, the identification of
each failure and the supporting reasons for the petitioner’s belief.

A petitioner must ‘‘read the pertinent portions of the license application,
including the Safety Analysis Report and the Environmental Report, state the
applicant’s position and the petitioner’s opposing view,”” and explain why it
disagrees with the applicant.** If a petitioner does not believe these materials

89 Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-95-6,
41 NRC 281, 305, vacated in part and remanded on other grounds, CLI-95-10, 42 NRC 1, and aff’d
in part, CLI-95-12, 42 NRC 111 (1995).

9 private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC
142, 180, aff’d, CLI-98-13, 48 NRC 26 (1998).

1 Georgia Tech, LBP-95-6, 41 NRC at 305 (citing Palo Verde, CLI-91-12, 34 NRC 149).

2 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-01-3, 53 NRC
84, 99 (2001) (citing Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB-
549, 9 NRC 644, 649 (1979), in which it is stated that ‘‘[i]t is neither Congressional nor Commission
policy to exclude parties because the niceties of pleading were imperfectly observed’”).

93 South Texas, ALAB-549, 9 NRC at 649.

9454 Ped. Reg. at 33,170; Millstone, CLI-01-24, 54 NRC at 358. Also, under 10 C.F.R. § 2.309(f)(2):
Contentions must be based on documents or other information available at the time the petition
is to be filed, such as the application, supporting safety analysis report, environmental report
or other supporting document filed by an applicant or licensee, or otherwise available to a
petitioner. On issues arising under the National Environmental Policy Act, the petitioner shall
file contentions based on the applicant’s environmental report. The petitioner may amend

(Continued)
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address a relevant issue, the petitioner is to ‘‘explain why the application is
deficient.”’®> A contention that does not directly controvert a position taken by
the applicant in the application is subject to dismissal.’® An allegation that some
aspect of a license application is ‘‘inadequate’’ or ‘‘unacceptable’” does not give
rise to a genuine dispute unless it is support by facts and a reasoned statement of
why the application is unacceptable in some material respect.®’

those contentions or file new contentions if there are data or conclusions in the NRC draft or
final environmental impact statement, environmental assessment, or any supplements relating
thereto, that differ significantly from the data or conclusions in the applicant’s documents.
Otherwise, contentions may be amended or new contentions filed after the initial filing only
with leave of the presiding officer upon a showing that —

(i) The information upon which the amended or new contention is based was not previously
available;

(ii) The information upon which the amended or new contention is based is materially
different than information previously available; and

(iii) The amended or new contention has been submitted in a timely fashion based on the
availability of the subsequent information.

Other portions of 10 C.F.R. § 2.309 address late filing and other criteria for contentions and petitions
to intervene. Section 2.309(c) provides as follows:

(c) Nontimely filings. (1) Nontimely requests and/or petitions and contentions will not be
entertained absent a determination by the Commission, the presiding officer or the Atomic
Safety and Licensing Board designated to rule on the request and/or petition and contentions
that the request and/or petition should be granted and/or the contentions should be admitted
based upon a balancing of the following factors to the extent that they apply to the particular
nontimely filing:

(i) Good cause, if any, for the failure to file on time;

(ii) The nature of the requestor’s/petitioner’s right under the Act to be made a party to the
proceeding;

(iii) The nature and extent of the requestor’s/petitioner’s property, financial or other interest
in the proceeding;

(iv) The possible effect of any order that may be entered in the proceeding on the re-
questor’s/petitioner’s interest;

(v) The availability of other means whereby the requestor’s/petitioner’s interest will be
protected;

(vi) The extent to which the requestor’s/petitioner’s interests will be represented by existing
parties;

(vii) The extent to which the requestor’s/petitioner’s participation will broaden the issues or
delay the proceeding; and

(viii) The extent to which the requestor’s/petitioner’s participation may reasonably be
expected to assist in developing a sound record.

9554 Fed. Reg. at 33,170; Palo Verde, CLI-91-12, 34 NRC at 156.

% See Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Unit 2), LBP-92-37, 36
NRC 370, 384 (1992).

97 Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-90-16,
31 NRC 509, 521 & n.12 (1990).
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As the D.C. Circuit Court of Appeals has observed, in a case cited by the
Commission in its Statement of Consideration for the 1989 revisions to the Rules
of Practice,”® ‘‘a protestant does not become entitled to an evidentiary hearing
merely on request, or on a bald or conclusory allegation that . . . a dispute
exists. The protestant must make a minimal showing that material facts are
in dispute, thereby demonstrating that an ‘inquiry in depth’ is appropriate.’’®
However, notwithstanding the burden the contention admissibility rules impose
on petitioners to put forth a sufficient factual basis, the Commission has also
stated that this ‘‘does not shift the ultimate burden of proof from the applicant to
the petitioner.””'® Continuing, the Commission observed in Yankee:

Nor [do the contention admissibility rules] require a petitioner to prove its case
at the contention stage. For factual disputes, a petitioner need not proffer facts
in ‘‘formal affidavit or evidentiary form,”” sufficient ‘‘to withstand a summary
disposition motion.”’ . . . On the other hand, a petitioner ‘‘must present sufficient
information to show a genuine dispute’’ and reasonably ‘‘indicating that a further
inquiry is appropriate.”’ !

B. Scope of Subjects Admissible in License Renewal Proceedings

Commission regulations and case law address in some detail the scope of
license renewal proceedings, which generally concern requests to renew 40-
year licenses for additional 20-year terms.'> The regulatory authority relating
to license renewal is found in 10 C.F.R. Parts 51 and 54. Part 54 concerns the
‘‘Requirements for Renewal of Operating Licenses for Nuclear Power Plants,”’
and addresses safety-related issues in license renewal proceedings. Part 51,
concerning ‘‘Environmental Protection Regulations for Domestic Licensing and
Related Regulatory Functions,”” addresses the environmental aspects of license

9854 Fed. Reg. at 33,171.
9 Connecticut Bankers Ass’n v. Board of Governors, 627 F.2d 245, 251 (D.C. Cir. 1980).
100 Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235, 249 (1996)
(citing 54 Fed. Reg. at 33,171).
10114, (citing Georgia Tech, CLI-95-12, 42 NRC at 118); see Gulf States Utilities Co. (River Bend
Station, Unit 1), CLI-94-10, 40 NRC 43, 51 (1994).
102 Section 54.31(b) of 10 C.F.R. provides that:
[a] renewed license will be issued for a fixed period of time, which is the sum of the additional
amount of time beyond the expiration of the operating license (not to exceed 20 years) that is
requested in a renewal application plus the remaining number of years on the operating license
currently in effect. The term of any renewed license may not exceed 40 years.
Section 50.51(a) of 10 C.F.R. states in relevant part that ‘‘[e]ach [original] license will be issued for
a fixed period of time to be specified in the license but in no case to exceed 40 years from date of
issuance.”’
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renewal. The Commission has interpreted these provisions in various adjudicatory
proceedings, probably most extensively in a decision in the 2001 Turkey Point
proceeding.'®

1. Safety-Related Issues in License Renewal Proceedings

Various sections of Part 54 speak to the scope of safety-related issues in
license renewal proceedings. First, 10 C.F.R. § 54.4, titled ‘‘Scope,”’ specifies
plant systems, structures, and components within the scope of this part. Sections
54.3, 54.21, and 54.29 provide additional definition of what is encompassed
within a license renewal review, limiting the scope further to aging-related
issues associated with the functions of the preceding plant systems, structures,
and components.'®* Applicants must ‘‘demonstrate how their programs will be
effective in managing the effects of aging during the proposed period of extended
operation,”” at a ‘‘detailed . . . ‘component and structure level,” rather than at a
more generalized ‘system level.” >*105

The Commission in Turkey Point stated that, in developing 10 C.F.R. Part
54 beginning in the 1980s, it sought ‘‘to develop a process that would be both
efficient, avoiding duplicative assessments where possible, and effective, allowing
the NRC Staff to focus its resources on the most significant safety concerns at
issue during the renewal term.””'% Noting that the ‘‘issues and concerns involved
in an extended 20 years of operation are not identical to the issues reviewed
when a reactor facility is first built and licensed,”” the Commission found that
requiring a full reassessment of safety issues that were ‘‘thoroughly reviewed
when the facility was first licensed’’ and continue to be *‘routinely monitored and
assessed by ongoing agency oversight and agency-mandated licensee programs’’
would be ‘‘both unnecessary and wasteful.”’'” Nor did the Commission ‘‘believe

103 See Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
CLI-01-17, 54 NRC 3, 11-13 (2001); see also Duke Energy Corp. (McGuire Nuclear Station, Units 1
and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-26, 56 NRC 358, 363-64 (2002); Baltimore
Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-14, 48 NRC 39, 41,
motion to vacate denied, CLI-98-15, 48 NRC 45 (1998); Duke Energy Corp. (Oconee Nuclear Station,
Units 1, 2 and 3), CLI-98-17, 48 NRC 123, 125 (1998); Florida Power & Light Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), CLI-00-23, 52 NRC 327, 329 (2000); Dominion Nuclear
Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), LBP-04-15, 60 NRC 81, 90, aff’d,
CLI-04-36, 60 NRC 631 (2004).

104 6oe Final Rule: ‘‘Nuclear Power Plant License Renewal; Revisions,”” 60 Fed. Reg. 22,461
(May 8, 1995).

105 Tyrkey Point, CLI-01-17, 54 NRC at 8 (citing 60 Fed. Reg. at 22,462).

106 /4. at 7.

107 14
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it necessary or appropriate to throw open the full gamut of provisions in a plant’s
current licensing basis to re-analysis during the license renewal review.’’108

The Commission chose, rather, to focus the NRC license renewal safety
review ‘‘upon those potential detrimental effects of aging that are not routinely
addressed by ongoing regulatory oversight programs,”” which it considered *‘the
most significant overall safety concern posed by extended reactor operation.’”!%
The Commission has also framed the focus of license renewal review as being
on ‘‘plant systems, structures, and components for which current [regulatory]
activities and requirements may not be sufficient to manage the effects of aging
in the period of extended operation.”’'' An issue can be related to plant aging
and still not warrant review at the time of a license renewal application, if an
aging-related issue is ‘‘adequately dealt with by regulatory processes’’ on an
ongoing basis.!'! For example, if a structure or component is already required to
be replaced ‘‘at mandated, specified time periods,’’ it would fall outside the scope
of license renewal review.'!?

2. Environmental Issues in License Renewal Proceedings

Regulatory provisions relating to the environmental aspects of license renewal
include, most significantly, 10 C.F.R. §§ 51.53(c), 51.95(c), and 51.103(a)(5), and
Appendix B to Subpart A. Section 51.53(c) requires a license renewal applicant
to submit with its application an environmental report (ER), which ‘‘must contain

108 1d. at 9. “‘Current licensing basis’* (CLB) is described by the Commission in Turkey Point as
follows:

[’CLB”’ is] a term of art comprehending the various Commission requirements applicable to
a specific plant that are in effect at the time of the license renewal application. The current
licensing basis consists of the license requirements, including license conditions and technical
specifications. It also includes the plant-specific design basis information documented in the
plant’s most recent Final Safety Analysis Report, and any orders, exemptions, and licensee
commitments that are part of the docket for the plant’s license, i.e., responses to NRC bulletins,
generic letters, and enforcement actions, and other licensee commitments documented in NRC
safety evaluations or licensee event reports. See 10 C.F.R. § 54.3. The current licensing basis
additionally includes all of the regulatory requirements found in Parts 2, 19, 20, 21, 30, 40, 50,
55,72, 73, and 100 with which the particular applicant must comply. /d.

.... The [CLB] represents an ‘‘evolving set of requirements and commitments for a specific
plant that are modified as necessary over the life of a plant to ensure continuation of an
adequate level of safety.”” 60 Fed. Reg. at 22,473. It is effectively addressed and maintained
by ongoing agency oversight, review, and enforcement.

Id.
1974, at 7.
11074, at 10 (citing 60 Fed. Reg. at 22,469) (alteration in original).
U at 10n.2.
12y
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a description of the proposed action, including the applicant’s plans to modify
the facility or its administrative control procedures as described in accordance
with §54.21,”” and ‘‘describe in detail the modifications directly affecting the
environment or affecting plant effluents that affect the environment.”’!'* The
report is not required to contain analyses of environmental impacts identified
as ‘‘Category 1,”” or ‘‘generic,”” issues in Appendix B to Subpart A of Part
51, but ‘‘must contain analyses of the environmental impacts of the proposed
action, including the impacts of refurbishment activities, if any, associated with
license renewal and the impacts of operation during the renewal term,”’ for issues
identified as ‘‘Category 2,”” or ‘‘plant specific,”” issues in appendix B to subpart
A.] 14

As required under 10 C.F.R. §51.95(c), the Commission in 1996 adopted
a “‘Generic Environmental Impact Statement for License Renewal of Nuclear
Plants’’ (GEIS), published as NUREG-1437, which provides data supporting the
table of Category 1 and 2 issues in Appendix B.!!S Issuance of the 1996 GEIS
was part of an amendment of the requirements of Part 51 undertaken by the
Commission to establish environmental review requirements for license renewals
“‘that were both efficient and more effectively focused.”’!'¢

Issues on which the Commission found that it could draw ‘‘generic conclusions
applicable to all existing nuclear power plants, or to a specific subgroup of
plants,”” were, as indicated above, identified as ‘‘Category 1’ issues.!!” This
categorization was based on the Commission’s conclusion that these issues
involve ‘‘environmental effects that are essentially similar for all plants,”” and
that they thus ‘‘need not be assessed repeatedly on a site-specific basis, plant-
by-plant.”’!"® Accordingly, under Part 51, license renewal applicants may in their
site-specific ERs refer to and adopt the generic environmental impact findings
found in Table B-1, Appendix B for all Category 1 issues.'"”

On other issues, however, the Commission was not able to make generic envi-
ronmental findings, and therefore applicants must provide a plant-specific review
of all these Category 2 environmental issues.'?° These issues are characterized by

11310 C.FR. § 51.53(c)(2); see id. §51.53(c)(1).

11410 C.F.R. § 51.53(c)(3)(D), (ii).

115 Soe NUREG-1437, “‘Generic Environmental Impact Statement for License Renewal of Nuclear
Plants’’ (May 1996) [hereinafter GEIS]; Environmental Review for Renewal of Nuclear Power Plant
Operating Licenses, 61 Fed. Reg. 28,467 (June 5, 1996), amended by 61 Fed. Reg. 66,537 (Dec. 18,
1996); 10 C.F.R. Part 51, Subpart A, App. B n.1.

116 Tyrkey Point, CLI-01-17, 54 NRC at 11.

1714, (citing 10 C.F.R. Part 51, Subpart A, App. B).

18 11

1914 (citing 10 C.E.R. § 51.53(c)(3)(i)).

12014, (citing 10 C.F.R. Part 51, Subpart A, App. B).
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the Commission as involving environmental impact severity levels that ‘‘might
differ significantly from one plant to another,”” or impacts for which additional
plant-specific mitigation measures should be considered; for such issues appli-
cants must provide plant-specific analyses of the environmental impacts.'?! For
example, the ‘‘impact of extended operation on endangered or threatened species
varies from one location to another,”” according to the Commission, and is thus
included within Category 2.2

Finally, section 51.103 defines the requirements for the ‘‘record of decision’’
relating to any license renewal application, including the standard that the Com-
mission, in making such a decision pursuant to Part 54, ‘‘shall determine whether
or not the adverse environmental impacts of license renewal are so great that
preserving the option of license renewal for energy planning decisionmakers
would be unreasonable.”’??

VI. PETITIONERS’ CONTENTIONS, PARTY ARGUMENTS, AND
BOARD ANALYSIS AND RULINGS

With the preceding general contention requirements and license renewal scope
principles in mind, we turn now to the Petitioners’ five contentions now remaining
in this proceeding.

A. Contention 1 (Regarding Embrittlement of Reactor Pressure Vessel)

Contention 1 states as follows:

The license renewal application is untimely and incomplete for failure to
address the continuing crisis of embrittlement.!?*

The basis provided for Contention 1 states:

The Petitioners allege that the Palisades license renewal application is fundamentally
deficient because it does not adequately address technical and safety issues arising
out of the embrittlement of the reactor pressure vessel and unresolved Pressure
Thermal Shock (‘‘PTS’’) concerns that might reasonably result in the failure of the
reactor pressure vessel (‘‘RPV’’). The Palisades nuclear power station is identified
as prone to early embrittlement of the reactor pressure vessel, which is a vital safety
component. As noted in the opinion of Petitioners’ expert on embrittlement, Mr.

121 1d.

2214, at 12.

12310 CF.R. §51.103(a)(5).
124 petition at 4.
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Demetrios Basdekas, retired from the Nuclear Regulatory Commission, the longer
Palisades operates, the more embrittled its RPV becomes, with decreasing safety
margins in the event of the initiation of emergency operation procedures. Therefore,
a hearing on the public health and safety effects of a prospective additional twenty
years of operation, given the present and prospective embrittlement trend of the
RPV/[,] is imperative to protecting the interests of those members of the petitioning
organization who are affected by this proceeding.'?

1. NMC Response to Contention 1

The Applicant claims that Contention 1 is inadmissible because it ‘(i) fails
to challenge the Application and demonstrate the existence of a genuine dispute
on a material issue of fact or law; (ii) fails to provide a factual basis to support
any dispute with the Application; and (iii) improperly challenges Commission
regulations.”’ 126 NMC argues that the Petitioners ‘‘provide neither explanation
nor factual basis for their claim that the Application is ‘deficient,””” because,
“‘[c]ontrary to the Petitioners’ bald claim, the Application addresses the technical
and safety issues related to RPV embrittlement in accordance with applicable
NRC regulations.”” %’

NMC further urges that, under 10 C.F.R. § 54.21(c)(1), it may choose one of
three ways to address time-limited aging analyses such as neutron embrittlement of
the reactor pressure vessel (RPV), including demonstrating that existing analyses
“‘remain valid for the period of extended operation,”” revising existing analyses
to demonstrate their validity ‘‘to the end of the period of extended operation,”
or ‘‘demonstrating that the effects of aging on the intended function(s) will be
adequately managed for the period of extended operation.’’!?® Stating that it has
chosen the third option, NMC cites several specific sections of the application
in which its plan is asserted to comply with 10 C.F.R. § 50.61, which governs
““Fracture toughness requirements for protection against pressurized thermal
shock events.”” 1%

NMC argues that it demonstrates that the effects of embrittlement will be
adequately managed for the period of extended operation through compliance
with section 50.61(b)(7), by submitting information to the NRC at least 3 years
before it is projected to exceed the pressurized thermal shock (PTS) criterion

125 1d.

126 NMC Answer at 10.

127 1d.

128 1d. at 10-11 (quoting from 10 C.E.R. § 54.21(c)(1)).
2914 at 11-12.
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defined in the regulations,'*® as to whether it will either undertake the safety
analysis required by section 50.61(b)(4) or perform a thermal-annealing treatment
of the reactor vessel under section 50.61(b)(7)."3! NMC argues that Petitioners
nowhere take issue with any aspect of the program described in the Application,
as required under 10 C.F.R. § 2.309(f)(1)(vi).'3? Nor, it is argued, do Petitioners
provide any factual basis challenging the Application’s program for managing
RPV embrittlement.!**

Finally, NMC suggests that Contention 1’s ‘‘challenge of the adequacy of the
steps provided for by the Application is a collateral attack on the NRC regulations
fully embraced by the Application,”” because it ‘‘advocate[s] stricter requirements
than those imposed by the regulations.”” 34

2. NRC Staff Response to Contention 1

The NRC Staff argues that Contention 1 is inadmissible because it ‘‘lacks
basis, support and specificity, . . . is immaterial, and fails to establish that a
genuine dispute exists on a material issue of law or fact.”’' According to the
Staff, the contention makes ‘‘generic statements that are unsupported by any
documentary evidence or affidavit by an expert witness’’ and ‘fail[s] to provide
references to . . . relevant portions of NMC’s application,’’ thereby failing to meet
the requirements of 10 C.F.R. § 2.309(f)(1)(iv), (v), and (vi).'3¢ Staff also argued,
both in its initial pleading and in oral argument, that Contention 1 is ‘‘beyond the
scope of this proceeding because it raises issues that are subject to regulations
independent of license renewal,”’'3” referring to 10 C.F.R. § 50.61, but withdrew
this argument after oral argument.'#

130 A stated at 10 C.F.R. § 50.61(a)(2) & (8), ‘‘Pressurized Thermal Shock Event means an event or
transient in pressurized water reactors (PWRs) causing severe overcooling (thermal shock) concurrent
with or followed by significant pressure in the reactor vessel,”” and ‘‘PTS Screening Criterion means
the value of RT},¢ [a reference temperature] for the vessel beltline material above which the plant
cannot continue to operate without justification.”” See 10 C.F.R. § 50.61(a)(3)-(7).

BINMC Answer at 11-13.

13271d. at 13.

133 1d. at 14.

134 1d. (citing Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106,
16 NRC 1649, 1656 (1982)).

135 Staff Answer at 12.

136 4. at 12-13; see also text accompanying notes 61, 62.

13714, at 13; see also, e.g., Tr. at 134, 234.

138 Uttal 11/8/05 Letter.
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3. Petitioners’ Reply on Contention 1

Apart from urging that Contention 1 is within the scope of license renewal pro-
ceedings,'® contesting NMC’s argument that Contention 1 improperly challenges
NRC regulations,'¥ and raising certain arguments concerning the provisions of
10 C.F.R. § 50.61 (referring to various sections of the Application),'*! Petitioners’
Reply primarily provides additional support for the contention, of the sort that
might have been included in the original basis for the contention.!*? Petitioners
also assert that certain NRC documents related to a planned revision of the
Pressure Thermal Shock rule have been unavailable to them, and that the standard
for admitting Contention 1 should therefore be lowered, arguing in conclusion
that they have in any event made a ‘‘minimal showing that material facts are
in dispute, thereby demonstrating that an ‘inquiry in depth’ is appropriate.’’!'%?
Various additional arguments were made in oral argument, generally addressing
the same areas, which we note to the extent we find them relevant in our discussion
below.

4. Licensing Board Ruling on Contention 1

We wish to emphasize at the outset that we find the subject matter of this
contention, embrittlement of the reactor pressure vessel, to be a very serious
topic, with regard to Palisades or indeed any nuclear power plant.'** Moreover,

139 petitioners’ Reply at 2.

14014, at 17-20.

1411d. at 5-9.

19214, at 2-4, 6-23.

193 1d. at 23 (citing River Bend, CLI-94-10, 40 NRC at 51); see also id. at 22-23.

144 To provide context for the technical matters relating to Contention 1, the technical members of
the Licensing Board provide the following summary:

Radiation-induced embrittlement, a material degradation phenomenon unique to nuclear power
reactors, occurs when plant components are exposed to sufficiently high levels of neutron radiation
to cause changes in the properties of the material of which the components are made. The reactor
pressure vessel is the most significant component relevant to embrittlement, because it, unlike other
components, cannot easily be replaced. As suggested by Petitioners in the basis for Contention 1, the
longer any plant operates, the more embrittled the RPV becomes, with decreasing safety margins in
the event of an abnormal occurrence.

The phenomenon of radiation embrittlement occurs when a neutron from the reactor core strikes
an atom of the material making up the reactor vessel, thereby knocking the atom out of position.
Over time as more and more atoms are hit, the mechanical properties of the material change. The
material becomes harder to deform and loses its ability to withstand deformation without breaking or
fracturing, particularly at low temperatures. The process is a serious safety concern because it can
lead to failure of the reactor pressure vessel.

(Continued)
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embrittlement is clearly within the scope of license renewal, as the Staff now
recognizes,'® and as evidenced by references to pressurized thermal shock, the
reactor vessel, and related concepts in the license renewal rules. The issue is
undoubtedly a matter that warrants close attention by all concerned.

NRC recognizes that RPV embrittlement and the associated risk of pressurized thermal shock (PTS)
events may become serious safety concerns during the operating life of pressurized water reactors
(PWRs). As stated by the Commission in the Statement of Considerations for the current PTS rules:

[i]n these [PTS] events, rapid cooling of the reactor vessel internal surface causes a temperature
distribution across the reactor vessel wall. This temperature distribution produces a thermal
stress on the reactor vessel . . . . The magnitude of the thermal stress varies with the rate of
change of temperature, and with time during the transient, and its effect is compounded by
coincident pressure stresses.

As long as the fracture resistance of the reactor vessel material is relatively high, these
events are not expected to cause vessel failure. However, the fracture resistance of the [RPV]
material decreases with the integrated exposure to fast neutrons during the life of a nuclear
power plant. . . . If the fracture resistance of the vessel has been reduced sufficiently by
neutron irradiation, severe PTS events could cause small flaws that might exist near the inner
surface to propagate into the vessel wall. The assumed initial flaw might be enlarged into a
crack through the vessel wall of sufficient extent to threaten vessel integrity and, therefore,
core cooling capability. 50 Fed. Reg. 29,937, 29,938 (July 23, 1985).

The PTS rule in 10 C.F.R. §50.61(b), which applies to PWRs throughout their operating life,
requires plants to project the course that embrittlement will take over the reactor’s operating life.
Methods and equations that a licensee must use to make these projections are prescribed in section
50.61(c), based on the neutron flux, or number of neutrons passing through the material per unit
of time per unit area, to which the reactor vessel materials are subject. Under section 50.61(b)(2),
screening criteria have been established to ensure that embrittlement does not progress to the extent
that it represents a safety hazard.

As noted in the Statement of Considerations, these screening criteria are set conservatively and
represent a level of embrittlement at which there can be a reasonable assurance that there is no undue
risk to health and safety because of potential PTS events. 50 Fed. Reg. at 29,939. When a PWR is
projected to exceed the screening criteria, the licensee must demonstrate that continued plant operation
does not present an undue threat to public health or safety.

Under section 50.61(b)(3), flux reduction programs are the preferred method to avoid exceeding the
PTS criterion, because such programs slow the progress of the embrittlement process itself. The rule
recognizes, however, that it may not always be possible to slow the embrittlement process sufficiently
to keep a reactor from exceeding the screening criteria at some point, in which case a licensee is
required under 50.61(b)(4) to ‘‘submit a safety analysis to determine what, if any, modifications to
equipment, systems, and operations are necessary to prevent potential failure of the reactor vessel as
a result of postulated PTS events if continued operation beyond the screening criterion is allowed,”’
and to submit this analysis 3 years before the RPV is projected to exceed the screening criteria.
Under section 50.61(b)(5) the NRC evaluates this safety analysis and decides, on a case-by-case basis,
whether to permit continued operation once the screening threshold has been reached. As a final resort,
section 50.61(b)(7) permits a licensee to anneal the reactor pressure vessel according to requirements
specified in 10 C.F.R. § 50.66. If none of these methods satisfies NRC regulatory requirements, the
reactor is not permitted to operate. 10 C.F.R. § 50.61(b)(6)-(7).

195 See Uttal 11/8/05 Letter.
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We now look to whether Petitioners have, in Contention 1 and its supporting
basis, complied with the remainder of the provisions of 10 C.F.R. § 2.309(f)(1)
and relevant case law. We find the contention falls short in several particulars,
most importantly those relating to the requirements of subsections (ii), (v), and
(vi).

We begin our analysis by observing, with respect to the requirement under
section 2.309(f)(1)(ii) for a ‘‘brief explanation of the basis for the contention,”
that although the basis for Contention 1 is brief, and provides some explanation, it
contains only one reference that is arguably specific to the Palisades plant — that
it has been ‘‘[i]dentified as prone to early embrittlement of the reactor pressure
vessel.”” 146 Certainly, it might be said that one cannot have both brevity and also
extensive specificity. But it is not unreasonable to require enough specificity in
the explanation offered in the basis for a contention, such that a matter relating to
a particular facility is stated in sufficient detail that it clearly states an issue that is
susceptible to litigation with regard to that facility. We find Petitioners have not
done this in Contention 1.

Although some of the information provided by Petitioners in their September
2005 Reply and their January 2006 Response is more specifically related to the
Palisades plant, we find that none of this meets the late-filing criteria of 10 C.F.R.
§2.309(c), (f)(2), as none of it appears to have previously been unavailable. One
exhibit provided with the Reply is from a 1970 report, many exhibits or referenced
items are documents produced in the 1990s, and the most recent document is
a March 2005 letter. Nor do we find any good cause for Petitioners not to
have provided this information with the original petition, nor any other reason to
consider it under other relevant criteria. Our analysis herein is therefore based
only on that information actually provided in the original petition in support of
Contention 1.

Most of this information is general and provides no specifics regarding, for
example, the ‘‘present and prospective embrittlement trend of the RPV’’ of
the Palisades plant, which would distinguish it from any other nuclear power
plant.'¥” For example, the statement that ‘‘the longer Palisades operates, the more
embrittled its RPV becomes, with decreasing safety margins in the event of the
initiation of emergency operation procedures,”’!*® is obvious, and presents no
specific issue susceptible to litigation. In sum, it cannot be said that Contention
1 explains ‘with specificity, particular safety or legal reasons requiring rejection
of the contested [Application].”” %

146 petition at 4.

147 1d.

148 1d.

149 Millstone, CLI-01-24, 54 NRC at 359-60.
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We also find Contention 1 to be deficient with regard to the requirement under
section 2.309(f)(1)(v) that a petition ‘‘[p]Jrovide a concise statement of the alleged
facts or expert opinion which support the . . . petitioner’s position on the issue and
on which the petitioner intends to rely at hearing,”” and also provide ‘‘references
to the specific sources and documents on which the requestor/petitioner intends
to rely to support its position on the issue.”

Taking the statements in the basis for Contention 1 at face value, Petitioners
have provided no expert support for any allegations specific to the Palisades plant,
even viewing the contention as being ‘ ‘merely inartfully drafted.”’!>° They refer to
no documents or other sources on which they plan to rely at any hearing, and the
facts provided are, as indicated above, general and nonspecific to the Palisades
plant, apart from the somewhat vague reference to the plant being ‘prone to early
embrittlement of the reactor pressure vessel.””!>! Making sense of this, particularly
in the absence of any documents, sources, or expert on which Petitioners plan to
rely at hearing, demands inferences we do not find to be warranted in this case;
in other words, not enough has been provided to warrant ‘‘further inquiry.”’'>?

Petitioners also fail to meet the requirement of section 2.309(f)(1)(vi) that they
“‘[pIrovide sufficient information to show that a genuine dispute exists with the
applicant/licensee on a material issue of law or fact,”” which information must:

include references to the specific portions of the application (including the appli-
cant’s environmental report and safety report) that the petitioner disputes and the
supporting reasons for each dispute, or, if the petitioner believes that the application
fails to contain information on a relevant matter as required by law, the identification
of each failure and the supporting reasons for the petitioner’s belief.

Obviously, the Petitioners and NMC differ with regard to whether the license
renewal should be granted, but the actual issue raised by the contention is not
stated with specificity or clarity; no reference is made to any specific portion of
the Application; and any ‘‘identification’’ of any failure ‘‘to contain information
on a relevant matter as required by law’’ is meager at best.

In the contention itself, the Application is asserted to be ‘‘incomplete for
failure to address the continuing crisis of embrittlement.”’'>3 But in the basis,
the Application is challenged as being ‘‘fundamentally deficient because it does

150 See Staff Reply at 9.

151 Petition at 4.

152 Yankee, CLI-96-7, 43 NRC at 249. We would note that the mere possibility, expressed in
Petitioners’ January 3 Response to our December 21 Order, that Petitioners might in the future find
an expert who could provide the assistance necessary to define clearly the issues in question and
effectively litigate them, does not warrant admitting the contention at this stage of the proceeding,
when we must rule on such questions of admissibility based on what has been provided to this point.

153 petition at 4 (emphasis added).
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not adequately address [embrittlement- and PTS-related] technical and safety
issues’’ 13+ that are not otherwise specified. It cannot be ascertained whether
the drafters of Contention 1 actually even read the Application. In any event,
no sections or specific contents of it are referenced to identify any specific
inadequacy, and the asserted ‘‘failure to address’’ embrittlement is not explained
with any specificity or tied in any way to the actual Application.

With respect to subsections (i), (iii), and (iv) of section 2.309(f)(1), we would
not deny the contention on the basis of any of these requirements. We would,
however, make the following additional observations on Contention 1:

First, the lack of specificity that runs through Contention 1 is also somewhat
problematic with regard to the requirement to ‘‘[d]Jemonstrate that the issue raised
in the contention is material to the findings the NRC must make to support
the action that is involved in the proceeding,”” under section 2.309(f)(1)(iv).
Petitioners have made no reference to any of the findings required under section
54.29, which defines the standards for issuance of a renewed license. A conclusion
that the application was either ‘ ‘untimely and incomplete for failure to address the
continuing crisis of embrittlement,”’ as asserted in the contention, or ‘‘deficient
because it does not adequately address technical and safety issues arising out of
embrittlement of the [RPV] and unresolved [PTS] concerns that might reasonably
result in the failure of the [RPV],”” as alleged in the basis to the contention,
would obviously make a difference in the outcome of this proceeding. Petitioners
do not, however, explain at all how such a conclusion would be reached on
NMC’s License Renewal Application itself. Thus, although an appropriately
supported contention on embrittlement would clearly be material to the findings
nec- essary for relicensing under section 54.29, Petitioners’ demonstration that
their contention as written raises such a material issue is minimal, in the sense of
showing any meaningful ability to litigate any ‘“pertinent’’ and ‘‘concrete’’ issue
of concern.'»

In addition, regarding the requirement of section 2.309(f)(1)(iii) that a demon-
stration be made that ‘‘the issue raised in the contention is within the scope
of the proceeding,”” we have observed above that embrittlement is within the
scope of a license renewal proceeding. But, as discussed above, the Petitioners
provide very little with regard to the particular way in which embrittlement is an
issue susceptible to litigation in this proceeding. The question of the extent to
which compliance with 10 C.F.R. § 50.61 will satisfy the provisions of Part 54,
specifically sections 54.21 and 54.29, appears to be a thorny and difficult matter.
This suggests that any contention relating to this issue should be clearly stated and
well supported. This was not, however, achieved by Petitioners in this proceeding.

13414, (emphasis added).
155 See 69 Fed. Reg. at 2189-90.

353



Finally, we would note that in reaching our ruling on Contention 1, as well
as the remaining contentions, we recognize that the new rule’s omission of
comparable provisions for amendment of petitions as of right, as permitted under
prior rules,'3 might in certain circumstances place some petitioners in a difficult
position. This would be particularly true for those pressed for opportunity and
time to research and develop relevant technical and legal issues and arguments,
or lacking easy access to experts or counsel competent in NRC practice, to assist
them in timely drafting contentions meeting the strict contention admissibility
requirements. But, as noted supra,'>” no request for extension to address any such
concerns was made in this proceeding.

B. Contention 2 (Regarding Alleged Contamination of Drinking Water)

Petitioners’ Contention 2 states:

Excessive radioactive and toxic chemical contamination in local drinking water
due to emissions from Palisades nuclear power plant as part of its daily,
‘“‘routine’’ operations.'?

The basis for this contention is the following:

The radioactive and toxic chemical emissions from the Palisades nuclear power
plant into the waters of Lake Michigan contaminate the recently-installed drinking
water supply intake for the City of South Haven, built just offshore from Van Buren
State Park and just downstream from the Palisades reactor, due to the direction of the
flow of Lake Michigan’s waters and the very close proximity of the Palisades reactor
to the South Haven drinking water supply intake. U.S. National Oceanographic and
Atmospheric Administration models confirm the direction of water flow in Lake
Michigan toward the intake. Petitioners-Intervenors hope to produce public records
of toxics and radiation testing of the water source to evidence this public health
problem.!>

156 Prior to adoption of the Part 2 Revision that went into effect in February 2004, petitioners
were not required to file any contentions until after they had filed a petition for leave to intervene
and after the licensing board had scheduled a prehearing conference, see previous version 10 C.F.R.
§2.714(b)(1), and were allowed to amend and supplement their petitions within certain time periods
as a matter of right in NRC adjudication proceedings, see previous version 10 C.F.R. §2.714(a)(3).
This allowed for a greater opportunity to focus and articulate precisely issues raised in contentions.
The current rules require interested persons to file contentions 60 days after the Federal Register
notice is published, 10 C.F.R. § 2.309(b)(3)(iii), and any amendments filed thereafter must meet the
requirements of section 2.309(f)(2).

157 See supra note 31.

158 petition at 4.

1914, at 4-5.
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1. NMC Response to Contention 2

NMC argues Petitioners’ Contention 2 is inadmissible on two grounds: first,
“‘the substance of the assertions . . . are outside the scope of this proceeding’’; and
second, the ‘‘assertions are vague and unsupported by any factual basis.”’ 150 NMC
contends the issue of radioactive and chemical emissions from the Palisades plant
is not related to aging-management or time-limited aging analyses, but relates
rather to the plant’s daily operations, and therefore is not within the scope of this
license renewal proceeding.'®!

NMC urges that, insofar as Petitioners’ contention seeks to raise an issue
under NEPA, it ‘“‘represents a challenge to the scope of the environmental
review specified in 10 C.F.R. § 51.53(c) and to the NRC’s generic environmental
findings in the GEIS and Appendix B to 10 C.F.R. Part 51.”’1©2 NMC notes that
under Appendix B, radiation exposure to the public during the renewal term is
categorized as a Category 1 issue, ‘‘determined to be small, based on a generic
finding that radiation doses to the public will continue at current levels associated
with normal operations.”’'* In addition, NMC points out that the discharge of
chlorine and other biocides, the discharge of metals, as well as the discharge of
sanitary wastes and minor chemical spills are also classified as resolved Category
1 issues.'®

In support of their second ground for objecting to Contention 2 — that it is
vague and unsupported by any factual basis — NMC argues that Petitioners fail
to identify what toxic and radioactive substances are allegedly being released
from the plant, and fail to provide any facts or expert opinion in support of their
contention. NMC insists Petitioners’ statement that they ‘‘hope to produce public
records of toxics and radiation testing’’ is inadequate to meet the Commission’s
pleading requirements.'®>

2. NRC Staff Response to Contention 2

The Staff argues Contention 2 is inadmissible on the grounds that it lacks
basis and support, is beyond the scope of this proceeding, is immaterial, and
fails to establish that a genuine dispute exists on a material issue of law or
fact.'®® Asserting that Petitioners fail to support their claim with specific factual

160 NMC Answer at 14.

16174, at 15.

162 7

163 14, (citing 10 C.F.R. Part 51, Subpart A, App. B., Table B-1).
164 See id.

165 14, at 16 (quoting Petition at 5 (emphasis added by NMC)).
166 See Staff Answer at 14.
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information or references to specific portions of NMC’s Application, the Staff
argues that Petitioners make only generalized and unsupported arguments and, as
such, fail to meet the Commission’s pleading requirements. %’

3. Petitioners’ Reply on Contention 2

In their Reply, Petitioners assert that emissions are related to aging, in that
deteriorating reactor systems will increase the amounts of toxic chemicals and
radioactivity released over time.!%® Petitioners also provide additional facts, along
with a reference to experts they have consulted, to support the contention.'®
During oral argument, among other things, Petitioners contended that they could
not provide more specific information in support of the contention as to ‘‘data on
the radioactive content of the water in and around the intake’’ because ‘‘it’s not
possible at the present time because of it’s [sic] current use’’ and because it is
“‘owned by Pacific Gas and Electric.”’!"

4. Licensing Board Ruling on Contention 2

We find Petitioners’ Contention 2 to be inadmissible either as a safety or an
environmental issue. In the Turkey Point proceeding, the Licensing Board struck
as beyond the scope of the license renewal proceeding a contention similar to
Petitioners’ Contention 2, in which the same argument made by Petitioners herein
regarding deteriorating systems could also have been made.!”! That contention
alleged that ‘‘the aquatic resources of Biscayne National Park will become
contaminated with radioactive material, chemical wastes, and herbicides during
the license renewal term.’’'”?> The Board, upheld by the Commission, held that
such a contention ‘‘does not raise any aspect of the Applicant’s aging management
review or evaluation of the plant’s systems, structures, and components subject to
time-aging analysis.”’!'”3> We find Petitioners have likewise shown no admissible
aging issues with regard to Contention 2.

To the extent the contention is considered as an environmental claim, it is also
inadmissible. As discussed above, ‘‘Category 1’” issues under 10 C.F.R. Part
51, Appendix B, ‘‘are not subject to further evaluation in any license renewal

16714, at 14-15.

168 petitioners’ Reply at 23.

169 14, at 23-35.

70Ty, at 201.

"1 Turkey Point, LBP-01-6, 53 NRC at 163-64.
17214, at 163.

17314, at 164; CLI-01-17, 54 NRC at 5-6.
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proceeding.’’!7* Petitioners’ contention — that a license renewal for the Palisades
plant will result in excessive radioactive and toxic chemical contamination of the
local drinking water — may be viewed as a Category 1 issue covered under the
heading ‘‘Radiation exposures to public (license renewal term).”’!”> According to
Appendix B the issue of continued radiation exposure during the license renewal
period is deemed to have a small significance level with an expectancy that
the ‘‘[r]adiation doses to the public will continue at current levels associated
with normal operations.”’!’® In addition, Appendix B categorizes the discharge
of chlorine or other biocides, sanitary waste and minor chemical spills, and
certain metals in wastewater all as Category 1 issues.!”’ Although at oral argument
Petitioners” Counsel tried to characterize the contention as raising Category 2
issues so as to make it admissible, his arguments were not persuasive with regard
to any of these.!”

For the preceding reasons, Petitioners’ Contention 2 is rejected. Finally,
because the subject of the contention is outside the scope of a license renewal
proceeding as defined by the Commission, the late-filed information may thus not
be considered by us in making our ruling, even if this information were to meet
the relevant late-filing criteria.

C. Contention 3 (Regarding Storage of Spent Fuel)

Petitioners’ Contention 3 states as follows:

The Palisades reactor has no place to store its overflowing irradiated nuclear
fuel inventory within NRC regulations.'”

The basis provided for Contention 3 states:

The indoor irradiated fuel storage pool reached capacity in 1993. But the outdoor
dry cask storage pads at Palisades, both the older one nearer Lake Michigan and the
newer one further inland, are in violation of NRC earthquake regulations. 10 C.F.R.
§ 72.212(b)(2)(i)(B) requires that:

Cask storage pads and areas have been designed to adequately support the static
and dynamic loads of the stored casks, considering potential amplification of

174 Turkey Point, LBP-01-6, 53 NRC at 153.

17510 C.E.R. Part 51, Subpart A, App. B, Table B-1.
176 1d.

177 See id.

178 See Tr. at 188-201.

179 petition at 5.
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earthquakes through soil-structure interaction, and soil liquefaction potential or
other soil instability due to vibratory ground motion. . . .

According to the Petitioners’ anticipated expert, Dr. Ross Landsman, former U.S.
Nuclear Regulatory Commission Region III dry cask storage inspector, the older
pad violates the liquefaction portion of this regulation, and the new pad violates the
amplification portion of the regulation. Petitioners contend that neither the older nor
new dry cask storage pads at the Palisades plant were designed in consideration of
the factors contained in the cited regulation. '8

1. NMC Response to Contention 3

NMC argues that Contention 3 raises issues outside the scope of license renewal
both because spent fuel storage does not fall within the scope of the proceeding
as defined in 10 C.F.R. Part 54, and because, as noted by the Commission in
the 1999 Oconee proceeding, dry cask storage independent spent fuel storage
installations (ISFSIs) are licensed under Part 72, which contains its own license
renewal procedures.'®! Even if spent fuel storage were within the scope of the
proceeding, NMC urges, Contention 3 would be inadmissible because it fails to
raise any aging-related issue.!®? Further, NMC avers, Contention 3 is barred by
the Waste Confidence Rule, as stated in 10 C.F.R. § 51.23(a).'$?

To the extent the Petitioners seek to raise a NEPA issue, Contention 3
challenges and runs afoul of both the Waste Confidence Rule and the GEIS,
according to NMC, noting that the Commission in Oconee dismissed a contention
dealing with onsite waste storage of spent fuel because this is a Category 1 issue.'8

Finally, NMC argues that Contention 3 is not supported by a basis demon-
strating a genuine issue, citing earlier studies of the storage cask pads and stating
that seismic analysis of the new pads is a current design issue being addressed by
NRC Staff through the normal regulatory process. '8

180 14 (ellipsis in original).

8 NMC Answer at 16-17 (citing 10 C.F.R. §§ 54.4, 72.42(b), 72.212(a)(3); Oconee, CLI-99-11, 49
NRC at 344 n.4).

182NMC Answer at 18 (citing Turkey Point, CLI-01-17, 54 NRC at 23).

18314, at 18. Section 51.23 states in relevant part that ‘‘[tlhe Commission has made a generic
determination that, if necessary, spent fuel generated in any reactor can be stored safely and without
significant environmental impacts for at least 30 years beyond the licensed life for operation (which
may include the term of a revised or renewed license) of that reactor at its spent fuel storage basin or
at either onsite or offsite independent spent fuel storage installations.”” 10 C.F.R. § 51.23(a).

184 NMC Answer at 18-19 (citing Oconee, CLI-99-11, 49 NRC at 343).

18 NMC Answer at 19-20 (citing NRC Information Notice 95-28, Emplacement of Support Pads
for Spent Fuel Dry Storage Installations at Reactor Sites (June 5, 1995) at 3).
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2. NRC Staff Response to Contention 3

The Staff asserts most of the same arguments offered by NMC.!%¢

3. Petitioners’ Reply on Contention 3

Petitioners again argue that the dry cask storage pads violate NRC regulations,
contending that it is ‘‘impossible to disconnect the dry cask storage pad problems
from the proposed license extension,’’ 87 and provide additional facts and support
for the contention in their Reply.!® In addition, Petitioners assert that the Waste
Confidence Rule ‘‘places false confidence in the availability of a geologic repos-
itory in the U.S. by the year 2025, . . . biases the NRC in favor of approving a
license for the proposed Yucca Mountain [site,] . . . [and] biases the NRC in favor
of approving a 20-year license extension at Palisades.’’'%° Petitioners distinguish
Oconee because there was ‘‘not firm evidence of regulatory violation concerning
onsite waste storage’’ in that proceeding.'® In a more general fashion, Petitioners
argue (1) that the Board may not inquire into the merits of the contention when
determining admissibility; and (2) because *‘it appears [that Contention 3] would
easily meet the operating license standard for a safety issue, the panel must admit
their contention for the continuation of that operating license for 20 years beyond
its expiration.”” %!

During oral argument, Petitioners’ Counsel discussed the possibility of filing
a request for a waiver of the application of relevant rules relating to the subject
matter of Contention 3, as permitted under 10 C.F.R. §2.335(b).”> To the
knowledge of the Board, however, no such request was ever actually filed.

4. Licensing Board Ruling on Contention 3

Notwithstanding Petitioners’ arguments, we find Contention 3 to be inad-
missible because it is outside the relatively narrow scope of a license renewal
proceeding as defined by the Commission in its rules and relevant case law.!*

186 See Staff Answer at 15-16.

187 petitioners” Reply at 39.

188 14, at 35-42.

189 14, at 39.

190 14, at 39-40.

19114, at 41-42.

192Tr, at 216-20, 264, 271.

193 See Oconee, CLI-99-11, 49 NRC at 343; Turkey Point, CLI-01-17, 54 NRC at 6. Again, we
also note that, even were certain additional facts offered by Petitioners in their Reply and at oral

(Continued)
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Petitioners may seek to raise alleged regulatory violations in a petition pursuant
to 10 C.F.R. §2.206, requesting that the NRC Staff take an enforcement action.
And any person may also file a request for waiver under section 2.335(b), or
a rulemaking petition, regarding any NRC regulation.!®* But Petitioners have
not raised an admissible issue for a license renewal proceeding under relevant
rules and law; nor, to the extent they may even arguably be viewed as having
requested a waiver of any rule, have they demonstrated any grounds for any such
waiver that would make the contention admissible.'®> We must therefore reject
this contention.

D. Contention 7 (Regarding Alleged Nonradiological Contamination
of Water)

Contention 7 states as follows:

Non-radiological persistent toxic burdens to area water sources.'*®

The basis offered in support of this contention is as follows:

The impact of 20 additional years of pollution by toxics [sic] disclosed but
not adequately controlled under requirements of the National Pollutant Discharge
Elimination System will directly affect water quality of nearby sources, including
Lake Michigan. In 2000, for example, Palisades was found to be in ‘‘continuing
noncompliance’ for its apparent multiple misuses of Betz Clam-Trol in Lake
Michigan for the dispersion of mussels and clams affecting the water intakes. See
http://www .epa.gov/regionS/water/weca/reports/ midqtrO1.txt.

NPDES violations also contradicts [sic] the spirit, intention and explicit recom-
mendation of The International Joint Commission. In its ‘‘Ninth Biennial Report
on Great Lakes Water Quality,”” the Commission’s Recommendation #16 (at p.
42) urges that ‘‘[g]overnments monitor toxic chemicals used in large quantities at
nuclear power plants, identify radioactive forms of the toxic chemicals and analyze
their impact on the Great Lakes ecosystem.’” %7

argument to be considered, since the subject of the contention is outside the scope of a license renewal
proceeding, the additional facts would not be relevant in this proceeding even were they to meet the
late-filing criteria.

1941n this regard, however, we note that the Commission recently denied a petition for rulemaking
on the Waste Confidence Rule, explicitly finding that the rule does not bias the agency towards
granting a license for Yucca Mountain. See State of Nevada; Denial of a Petition for Rulemaking, 70
Fed. Reg. 48,329 (Aug. 17, 2005).

195 See Tr. at 216-20, 264; 10 C.F.R. §2.335; Turkey Point, CLI-01-17, 54 NRC at 10. Petitioners
are, of course, free to raise any request for waiver to the Commission.

196 petition at 7.

9714,
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1. NMC Response to Contention 7

NMC argues Petitioners’ Contention 7 is inadmissible because it raises an issue
beyond the scope of this proceeding and the NRC’s jurisdiction, and because it
“‘lacks any basis and fails to establish a genuine dispute concerning a material
issue.”’ %" With respect to their first argument, NMC contends that the issue of
whether or not Palisades plant is releasing toxic pollutants into area water sources
does not concern the management of aging or time-limited aging analyses as
required under 10 C.F.R. Part 54.' Additionally, NMC argues that, to the extent
the contention seeks to raise an issue under NEPA, it represents a challenge to
the scope of environmental review provided under 10 C.F.R. § 51.53(¢c), as well
as to the GEIS and Appendix B to 10 C.F.R. Part 51, in that the allegations
relate to generically resolved Category 1 issues determined to be small, including
the discharge of chlorine and other biocides, the discharge of metals, and the
discharge of sanitary wastes and minor chemical spills.?®® Furthermore, NMC
asserts, Contention 7 is barred pursuant to section 511 of the Federal Water
Pollution Control Act.?*! According to NMC, the ‘‘[National Pollution Discharge
Elimination System] Permit for Palisades establishes specific limits for the use of
Betz Clam-Trol, and the sufficiency of these limits is not subject to NRC review,”’
because responsibility for the regulation of nonradiological pollutants rests with
the EPA.202

NMC also argues that Petitioners’ citation to an Environmental Protection
Agency Quarterly Non-Compliance Report does not provide a proper basis for
their allegation of ‘‘ ‘multiple misuses of Betz Clam-Trol’ >’ at Palisades.?*
According to NMC, the report indicates noncompliance by the Palisades plant
with respect to Betz Clam-Trol in November 2000, but NMC believes that this
was due to a data entry error, and in any event the report provides no indication
of a current or significant problem.?%*

2. NRC Staff Response to Contention 7

The Staff argues Contention 7 is inadmissible as it lacks specificity and support,
is beyond the scope of this proceeding, is immaterial, and fails to establish that

198 NMC Answer at 25.

19 See id.

20074, (citing 10 C.E.R. Part 51, Subpart A, App. B, Table B-1; GEIS §4.4.2.2 and Table 4.4).
20114, at 26 (citing 33 U.S.C. § 1371(c)(2)).

20214, at 26 (citing 10 C.F.R. § 51.10(c)).

20314, at 26 (quoting Petition at 7).

20414, at 26 & n.10.
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a genuine dispute exists on a material issue of law or fact.2> The Staff asserts
that the contention is a challenge to the adequacy of the requirements set out
under the Federal Water Pollution Act (the ‘‘Clean Water Act’’) and the National
Pollutant Discharge Elimination System, and, as such, is beyond the jurisdiction
of the Board.?® The Staff insists that the issue raised in the contention is ‘‘solely
within the purview of the Michigan Department of Environmental Quality . . .,
which administers the Clean Water Act within the jurisdiction of the State of
Michigan.”’?7 Although an applicant is required by 10 C.F.R. § 51.45(d) to “‘list
all Federal permits, licenses, approvals and other entitlements which must be
obtained in connection with the proposed action,”” the Staff argues that the
adequacy of any such permit is not within the Commission’s jurisdiction.?’

3. Petitioners’ Reply on Contention 7

Petitioners, in addition to providing additional facts in support of Conten-
tion 7, argue in response to the final Staff argument noted above, that the
contention should be admitted because it falls under 10 C.F.R. § 54.4(a)(2), as a
“‘nonsafety-related system[ ], structure[, or] component whose failure could pre-
vent satisfactory accomplishment of any of the functions identified in paragraphs
(a)(1)(1), (ii), or (iii) of this section’’>® (i.e., to ensure ‘‘(i) [t]he integrity of the
reactor coolant pressure boundary; (ii) [t]he capability to shut down the reactor
and maintain it in a safe shutdown condition; or (iii) [t]he capability to prevent
or mitigate the consequences of accidents which could result in potential offsite
exposures’’29).  According to Petitioners, ‘‘[nJonreporting of important, and
required, information about toxic releases obscures any meaningful evaluation of
the functioning of nonsafety features of Palisades which will be necessary to plant
operations during the license extension period.”’?!! Petitioners provide additional
alleged facts to support this argument in their Reply.

4. Licensing Board Ruling on Contention 7

We find this contention, as stated in the initial petition, also to be outside the
scope of this license renewal proceeding, and must reject it, based on much the
same analysis as stated in our ruling on Contention 2, above. Even considering

205 See Staff Answer at 22.

206 See id. (citing Millstone, LBP-04-15, 60 NRC at 93).
2071d. at 22.

208 14, at 22-23.

209 petitioners’ Reply at 43-44 (quoting 10 C.F.R. § 54.4(a)(2)).
21010 C.F.R. § 54.4(a)(1)(@)-(iii).

211 petitioners’ Reply at 44-45.
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Petitioners’ late-filed argument and assertions at oral argument regarding the
clogging of water intakes, these lack sufficient specificity to render the contention
admissible. In addition, because this contention is outside the scope of license
renewal, we do not consider the late-filed information provided, in keeping with
our rulings above. Of course, as indicated above, Petitioners may request action
relating to the matters addressed in and regarding Contention 7 in a petition under
10 C.F.R. §2.206.

E. Contention 8 (Regarding Environmental Justice)

Contention 8 states as follows:
Environmental justice denied by the continuing operations of Palisades.?'?
Petitioners provide the following basis for this contention:

Palisades nuclear generating station is the source of environmental justice vio-
lations. Located within a predominantly African-American and low-income town-
ship, Palisades provides woefully inadequate tax revenues to the host community,
considering the large adverse impacts and risks the reactor inflicts. Palisades’
African-American employees have traditionally been stuck in the dirtiest and most
dangerous jobs at the reactor, with little to no prospects for promotion. Some of
Palisades’ African American employees have also experienced death threats at the
work place, including nooses hung in their lockers or in public places to symbolize
lynching, an attempt to silence their public statements for workplace justice.

Palisades license extension application also has inadequately addressed the
adverse impacts that 20 additional years of operations and waste generation would
have on the traditional land uses, spiritual, cultural, and religious practices, and
treaty rights of various federally-recognized tribes in the vicinity of the plant
and beyond, as well as effects upon non-federally recognized tribes governed by
international law. Only three tribes were contacted by the NRC by August 8th, 2005,
and invited to participate in the license extension proceedings, which effectively
excluded a number of tribes within the 50-mile zone around the reactor. For this
reason alone, the August 8, 2005 deadline for requesting a hearing to intervene
against the Palisades license extension should be extended, until all tribes with the
50-mile zone and beyond, which have ties to the power plant site and its environs,
are contacted.

Also, Palisades’ license extension application inadequately addresses the adverse
socio-economic impacts of a catastrophic radiation release due to reactor core
embrittlement leading to core rupture, as they would be found among the low-
income Latin American agricultural workplace of the Palisades area. Too, possible

212 petition at 7.
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synergistic effects of such catastrophic radiation releases combined with the toxic
chemical exposures these low income Latin-American agricultural workers already
suffer on the job have not been evaluated.

Finally, there is an unacceptable lack of Spanish language emergency evacuation
instructions and notifications to serve the Spanish speaking Latino population within
50 miles of the Palisades reactor, especially migrant agricultural workers.?'3

1. NMC Response to Contention 8

NMC challenges this contention as being outside the scope of this proceeding,
failing to challenge the application and demonstrate a genuine dispute on a
material issue of fact or law, and failing to provide an adequate factual basis
to support any dispute with the Application.”* At bottom, NMC asserts, none
of Petitioners’ claims in support of this contention address the ‘‘ ‘essence of an
environmental justice claim’ arising under NEPA in an NRC proceeding, — i.e.,
‘disproportionately high and adverse human health and environmental effects’ on
minority and low-income populations that may be different from the impacts on
the general population.’’?'> Instead, NMC claims, Petitioners ‘supply only vague
allegations of inadequacies in the Application, without identifying any single
specific deficiency’’ meeting the quoted standard.?!®

NMC points out that the allegations regarding the workplace do not concern
disparate environmental impacts.?!” Regarding the allegations about ‘‘traditional
land uses, spiritual, cultural, and religious practices and treaty rights,”” NMC
asserts these are vague and identify no deficiency in any specific section of the
Application, which in fact does contain several sections relating to cultural issues,
including sections on minority populations, the area economic base, social services
and public facilities, land use planning, historic and archaeological resources,
housing impacts, and offsite land use.?'® Nor, argues NMC, do Petitioners provide
any basis to show that any specific minority population will be subject to
disproportionately high and adverse environmental impacts.?'* In addition, NMC

231d. at 7-8.

214 NMC Answer at 28.

215 14, at 28-29 (quoting Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-02-20, 56 NRC 147, 1