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PREFACE

This is the sixty-second volume of issuances (1-885) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative
Law Judges, and Office Directors. It covers the period from July 1, 2005, to
December 31, 2005.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with
respect to those applications. Boards are drawn from the Atomic Safety and
Licensing Board Panel, comprised of lawyers, nuclear physicists and engineers,
environmentalists, chemists, and economists. The Atomic Energy Commission
(AEC) first established Licensing Boards in 1962 and the Panel in 1967.

Between 1969 and 1990, the AEC authorized Atomic Safety and Licensing
Appeal Boards to exercise the authority and perform the review functions which
would otherwise have been exercised and performed by the Commission in
facility licensing proceedings. In 1972, that Commission created an Appeal
Panel, from which were drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing
Boards were transferred from the AEC to the Nuclear Regulatory Commission
by the Energy Reorganization Act of 1974. Appeal Boards represented the final
level in the administrative adjudicatory process to which parties could appeal.
Parties, however, were permitted to seek discretionary Commission review of
certain board rulings. The Commission also could decide to review, on its own
motion, various decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic
Safety and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,
1991. Since then, the Commission itself reviews Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).

The Commission also has Administrative Law Judges appointed pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the
monthly softbounds and any corrections submitted by the NRC legal staff to the
printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission—CLI, Atomic Safety and
Licensing Boards-LBP, Administrative Law Judges—ALJ, Directors'
Decisions—DD, and Decisions on Petitions for Rulemaking—DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 62 NRC 1 (2005) CLI-05-16

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket No. 72-22-ISFSI

PRIVATE FUEL STORAGE, L.L.C.
(Independent Spent Fuel Storage
Installation) July 22, 2005

RULES OF PRACTICE: FINDINGS OF FACT
COMMISSION PROCEEDINGS: APPELLATE REVIEW
REGULATIONS: INTERPRETATION (10 C.F.R. §2.786(b)(4)(i))

ADJUDICATORY HEARINGS: RESOLUTION OF FACTUAL
ISSUES

RULES OF PRACTICE: DEFERENCE TO LICENSING BOARD

Absent a showing that the Board’s fact-specific rulings were ‘‘clearly er-
roneous’” (10 C.F.R. §2.786(b)(4)(1)), i.e., ‘‘not even plausible in light of the
record viewed in its entirety’’ (Private Fuel Storage, L.L.C. (Independent Spent
Fuel Storage Installation), CLI-05-1, 61 NRC 160, 174 (2005)), the Commission
generally defers to the Board on matters of factual findings (id. at 174, 175).

RULES OF PRACTICE: CONTENTIONS (ADMISSIBILITY;
SPECIFICITY AND BASIS)

ADMISSIBILITY OF CONTENTIONS

The Commission does not consider bare, unsupported assertions in our adjudi-
cations. Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2),
CLI-00-5, 51 NRC 90, 98 (2000).



RULES OF PRACTICE: ISSUES ON APPEAL; UNTIMELY
SUBMISSION OF ARGUMENT

COMMISSION PROCEEDINGS: APPELLATE REVIEW

The Commission rejects arguments that are filed, without justification, for the
first time on appeal. Yankee Atomic Electric Co. (Yankee Nuclear Power Station),
CLI-96-7, 43 NRC 235, 260 (1996), and cited authority; 10 C.F.R. § 2.786(b)(5).

MEMORANDUM AND ORDER

On May 12, 2005, Intervenor State of Utah filed a petition for discretionary
Commission review of the Licensing Board’s April 25, 2005 unpublished Mem-
orandum and Order. In that order, the Board had approved many of Private Fuel
Storage’s (‘‘PFS’”) proposed redactions of passages in the Board’s prior ‘‘finan-
cial assurance’’ and ‘‘decommissioning funding assurance’’ decisions and also
many of PFS’s proposed redactions of associated documents in the administrative
record. We deny Utah’s petition in all respects but one.

Utah asks us to set aside various Board-approved redactions on one or more
of the following grounds: (i) some of the material has already been publicly
disclosed,' (ii) the Board redacted certain of Utah’s assertions but disclosed PFS’s
and the Staff’s responses to those assertions,? (iii) redactions of PFS’s passthrough
of transportation costs lack sufficient basis,* and (iv) some redactions are either
misleading* or broader than necessary to protect proprietary information.> Utah
also requests, for the first time in this proceeding, the public release of eleven
passages from the hearing transcript.®

On May 23d, PFS filed a response opposing all but a small portion of
Utah’s petition, on the ground that Utah had not satisfied the requirements
for Commission review set forth in 10 C.F.R. § 2.786(b)(4) — our regulation
establishing the standards for obtaining discretionary Commission review.” PFS
did, however, agree that certain portions of the Board’s decisions are now in the

! Petition for Review at 3.

21d. at 3-4, 6.

31d. at4-7.

41d. at 7.

S1d. at 8.

61a.

7 Although the Commission revised its procedural rules last year (60 Fed. Reg. 2182 (Jan. 14,
2004)), those revised rules do not apply to this proceeding. Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), CLI-05-1, 61 NRC 160, 162 n.5 (2005). Hence, we apply our former
section 2.786(b)(4) & (5) in this Order.



public domain and that PFS is no longer pursuing their redaction. Also on May
23d, the NRC Staff filed a similar response opposing all of Utah’s petition except
for the portion involving previously disclosed material.

Utah has not addressed its burden of showing ‘‘a substantial question’’ on the
types of issues that may merit Commission review.® Moreover, absent a showing
that the Board’s fact-specific rulings were ‘clearly erroneous,”’? i.e., ‘‘not even
plausible in light of the record viewed in its entirety,”’ ! we generally defer to the
Board on matters of factual findings such as these.!' For the most part, we see no
reason to do otherwise here.

We decline to deny Utah’s entire petition summarily, however, because both
PFS and the NRC Staff have agreed that some of the material the Board redacted
is now in the public domain.!> PFS has identified five passages containing the
now-public information.!”* To that limited extent, we will grant Utah’s petition
and instruct the Board not to redact those passages.

Other than the five instances cited by PFS, we cannot accept Utah’s assertion
that the Board has redacted information already in the public domain. Utah’s
support for this claim is unconvincing. For instance, Utah supports its request
for public release of passages addressing specific cost categories by referring us
to statements in documents indicating that PFS plans generally to pass through
its costs to its customers. But Utah never explains — nor do we see — why
the public’s current access to general statements about PFS’s cost-passthrough
intentions somehow justifies releasing information on specific cost categories
(e.g., estimates), or on how those specific costs are to be passed through, or on
how PFS intends to assure its customers’ payment of those specific costs. Indeed,
we addressed these same points in general terms earlier in this proceeding, when
we ruled that information about specific cost categories and the details of PFS’s
specific cost-passthrough arrangement were proprietary and should be redacted.'*

Next, Utah argues that the Board erred in redacting some of Utah’s arguments
but not PFS’s and the Staff’s responses to those arguments. Utah appears to imply
that the Board’s motivation was to avoid embarrassing PFS and the NRC Staff."
We interpret the Board’s decision quite differently. In our view, what the Board
intended to avoid was not embarrassment to two of the parties but rather — quite
properly — the improper release of proprietary commercial information. The

810 C.F.R. §2.786(b)(4).

910 C.F.R. § 2.786(b)(4)(0).

10 private Fuel Storage, CLI-05-1, 61 NRC at 174 (emphasis added; footnote omitted).
1 1d. at 174, 175.

12pRg g May 23d Response at 3, 4 n.11; NRC Staff’s May 23d Response at 2.
13PFS’s May 23d Response at 4 n.11.

14 CLI-05-1, 61 NRC at 171, 173-79, 182. See also CLI-05-8, 61 NRC 129 (2005).

15 Petition for Review at 3.



Board properly drew a distinction between Utah’s arguments which contained
proprietary information about the terms of PFS’s Model Service Agreement, and
PFS’s and the Staff’s arguments which contained no such information.

We also reject Utah’s general argument that the redactions were broader than
necessary to protect PFS’s proprietary information. Utah provides no reasoned
basis for this claim. As we have repeatedly stated, we do not consider bare,
unsupported assertions in our adjudications.'®

And finally, we reject Utah’s last-minute challenge to the redaction of eleven
passages in the hearing transcript. Utah offers no justification, as required under
our rules governing late-filed arguments, why it should be permitted to raise this
argument for the first time on appeal.'”

In sum, we deny Utah’s petition for review except insofar as it pertains to the
five passages cited in footnote 11 of PFS’s May 23d Response. We direct the
Board to lift its redaction of those passages.

IT IS SO ORDERED.

For the Commission'®

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 22d day of July 2005.

16 See, e.g., Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2), CLI-00-5, 51
NRC 90, 98 (2000).

17 See, e.g., Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235,
260 (1996), and cited authority; 10 C.F.R. § 2.786(b)(5).

18 Commissioner Merrifield was not present when this item was affirmed. Accordingly the formal
vote of the Commission was 3-0 in favor of the decision. Commissioner Merrifield, however, had
previously voted to approve this Memorandum and Order and had he been present he would have
affirmed his prior vote.
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MANDATORY HEARINGS

RULES OF PRACTICE: MANDATORY HEARINGS; EARLY SITE
PERMIT APPLICATIONS

AEA: SECTION 189a; SECTION 193(b)(1)

The mandatory hearing requirement stems from section 189a of the Atomic
Energy Act (‘‘AEA’’), which provides that ‘‘[tlhe Commission shall hold a
hearing . . . on each application under section 103 or 104b for a construction
permit for a [utilization or production] facility.”” 42 U.S.C. § 2239(a) (emphasis
added). In addition, section 193(b)(1) of the AEA specifically provides that
“‘[t]he Commission shall conduct a single adjudicatory hearing with regard to the
licensing of construction and operation of a uranium enrichment facility under
sections 53 and 63.”” 42 U.S.C. § 2243(b)(1) (emphasis added).

MANDATORY HEARINGS

RULES OF PRACTICE: MANDATORY HEARINGS; EARLY SITE
PERMIT APPLICATIONS

AEA: MANDATORY HEARINGS
PRICE-ANDERSON ACT

The Atomic Energy Acts of 1946 and 1954 contained no mandatory hearing
requirement. That idea originated with Senator Clinton B. Anderson in 1956.
The original version of the statutory ‘‘mandatory hearing’’ requirement appeared
the following year in section 7 of the Price-Anderson Act, was applicable to
all Atomic Energy Commission licensing applications, and remained in effect
from 1957 until 1962. At the time Congress passed the Price-Anderson Act
in 1957, the AEC was issuing construction permits without prior notice to
the public and generally without a public hearing. Moreover, the AEC was
basing its construction permit decisions on reactor safety evaluations that were
likewise unavailable to the public. These practices raised significant issues
of public and congressional confidence in the agency, the need for separation
of prosecutorial and quasi-judicial functions, and the need for a quasi-judicial
body independent of the portion of the AEC that itself operated or promoted
reactors. Senator Anderson, the Vice-Chairman of the Joint Committee on Atomic
Energy, explained that the mandatory hearing requirement was intended to address
open-government and public-confidence issues associated with the Commission’s
treatment of applications for power reactor construction permits. When Congress
next considered the mandatory hearing requirement in 1962, it amended section
189a to confine the requirement to construction permit applications only. This
contraction of the mandatory hearing requirement resulted from Congress’s belief



that separate hearings at both the construction permit and operating license stages
constituted ‘‘overjudicialization’’ of the licensing process. That’s where the
mandatory hearing requirement stands today.

MANDATORY HEARINGS

RULES OF PRACTICE: MANDATORY HEARINGS; EARLY SITE
PERMIT APPLICATIONS

Various NRC regulations implement the mandatory hearing requirement. For
Early Site Permits (ESPs), the governing provision is 10 C.F.R. §52.21. See
“‘Early Site Permits; Standard Design Certifications; and Combined Licenses for
Nuclear Power Reactors,”” 54 Fed. Reg. 15,372 (Apr. 18, 1989). For uranium
enrichment facilities, the governing provisions are 10 C.F.R. §70.23a and 10
C.FR. §70.31(e). See Changes to Adjudicatory Process, 69 Fed. Reg. 2182
(Jan. 14, 2004), petition for review denied sub nom. Citizens Awareness Network
v. United States, 391 F.2d 338 (1st Cir. 2004); Final Rule: ‘‘Uranium Enrichment
Regulations,”” 57 Fed. Reg. 18,388 (Apr. 30, 1992). The Commission also has
promulgated a procedural rule — 10 C.F.R. § 2.104(b) — specifying the issues to
be addressed in both contested and uncontested construction permit proceedings.

MANDATORY HEARINGS
RULES OF PRACTICE: CONTESTED PROCEEDINGS
REGULATIONS: INTERPRETATION (10 C.F.R. §2.4)

Under the Commission’s regulations, an application is considered ‘ ‘contested’’
if ““(1) . . . there is a controversy between the staff of the Commission and the
applicant . . . concerning the issuance of the license or any of the terms . . . thereof,
or (2) ... a petition for leave to intervene in opposition to an application . . . has
been granted or is pending before the Commission.”” 10 C.F.R. § 2.4.

MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED PROCEEDINGS
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

For hearings on contested applications, section 2.104(b)(1) requires the Li-
censing Board to ‘‘consider’’:



(i) Whether in accordance with the provisions of § 50.35(a) of [10 C.F.R,,
regarding the issuance of construction permits for nuclear power reactors]:

(a) The applicant has described the proposed design of the facility, including,
but not limited to, the principal architectural and engineering criteria for the
design, and has identified the major features or components incorporated therein
for the protection of the health and safety of the public;

(b) Such further technical or design information as may be required to com-
plete the safety analysis, and which can reasonably be left for later consideration
will be supplied in the final safety analysis report;

(c) Safety features or components, if any, which require research and devel-
opment, have been described by the applicant and the applicant has identified,
and there will be conducted, a research and development program reasonably
designed to resolve any safety questions associated with such features or com-
ponents; and

(d) On the basis of the foregoing, there is reasonable assurance that (/) such
safety questions will be satisfactorily resolved at or before the latest date stated
in the application for completion of the proposed facility; and (2) taking into
consideration the site criteria contained in Part 100 of this chapter, the proposed
facility can be constructed and operated at the proposed location without undue
risk to the health and safety of the public;

(ii)) Whether the applicant is technically qualified to design and construct the
proposed facility;

(iii) Whether the applicant is financially qualified to design and construct the
proposed facility;

(iv) Whether the issuance of a permit for the construction of the facility will
be inimical to the common defense and security or to the health and safety of the
public;

(v) If the application is for a construction permit for a nuclear power reactor,
a testing facility, a fuel reprocessing plant, or other facility whose construction or
operation has been determined by the Commission to have a significant impact on
the environment, whether, in accordance with the requirements of subpart A of part
51 of this chapter, the construction permit should be issued as proposed.

The first four of these requirements stem from the AEA, while the fifth derives
from the National Environmental Policy Act of 1969 (‘‘NEPA’’), 42 U.S.C.
§4321.



MANDATORY HEARINGS

RULES OF PRACTICE: UNCONTESTED PROCEEDINGS
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

For uncontested applications, section 2.104(b)(2) requires the Board to ‘‘de-
termine’’:

(i) Without conducting a de novo evaluation of the application, whether the
application and the record of the proceeding contain sufficient information, and the
review of the application by the Commission’s staff has been adequate to support
affirmative findings on (b)(1) (i) through (iii) specified in this section [10 C.F.R.
§2.104] and a negative finding on (b)(1)(iv) specified in this section proposed to
be made and the issuance of the construction permit proposed by the Director of
Nuclear Reactor Regulation or Director of Nuclear Material Safety and Safeguards,
as appropriate, and

(ii) If the application is for a construction permit for a nuclear power reactor,
a testing facility, a fuel processing plant, a uranium enrichment facility, or other
facility whose construction or operation has been determined by the Commission to
have a significant impact on the environment, whether the review conducted by the
Commission pursuant to [NEPA] has been adequate.

The first of these requirements stems from the AEA, the second from NEPA.

MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED PROCEEDING:;
UNCONTESTED PROCEEDING

NEPA: BASELINE ISSUES; EARLY SITE REVIEW; HEARING
LICENSING BOARD(S): RESPONSIBILITIES
NEPA: STANDARD FOR REVIEW

Whether or not the application is contested, the Commission’s regulations
(10 C.F.R. §51.105(a)(1)-(3)) give the Board special responsibility for three
‘‘baseline NEPA issues.”” The Board must:

(1) Determine whether the requirements of section 102(2)(A), (C) and (E) of
[NEPA] and the regulations in this subpart [10 C.F.R. Part 51, Subpart A] have been
met;



(2) Independently consider the final balance among conflicting factors contained in
the record of the proceeding with a view to determining the appropriate action to be
taken; and

(3) Determine, after weighing the environmental, economic, technical, and other
benefits against environmental and other costs, and considering reasonable alterna-
tives, whether the construction permit . . . should be issued, denied, or appropriately
conditioned to protect environmental values.

MANDATORY HEARINGS

RULES OF PRACTICE: UNCONTESTED PROCEEDINGS; BOARDS
(STANDARD OF REVIEW)

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

The Commission expects licensing boards conducting mandatory hearings on
uncontested issues to take an independent ‘‘hard look’” at NRC Staff safety and
environmental findings, but not to replicate NRC Staff work. Giving appropriate
deference to NRC Staff technical expertise, boards are to probe the logic and
evidence supporting NRC Staff findings and decide whether those findings are
sufficient to support license issuance.
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MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED PROCEEDING;
UNCONTESTED PROCEEDING; CONTESTED ISSUES;
UNCONTESTED ISSUES

REGULATIONS: INTERPRETATION (10 C.F.R. §2.104(b), 10 C.F.R.
§ 51.105(a)4) & (5))

LICENSING BOARD(S): RESPONSIBILITIES
AEA: STANDARD FOR REVIEW
NEPA: STANDARD FOR REVIEW

The Commission’s regulations assign a different review function to licensing
boards depending on whether a case is ‘‘contested’’ or ‘‘uncontested,”” with
the former requiring ‘‘the more intense scrutiny afforded by the adversarial
process.”” Louisiana Power and Light Co. (Waterford Steam Electric Station,
Unit 3), ALAB-732, 17 NRC 1076, 1112 (1983). The Chief Administrative
Judge certified to the Commission in these proceedings the question whether the
““‘contested’’ or ‘‘uncontested’’ designations apply to the proceeding as a whole
or instead to each issue of each proceeding. The Commission’s key regulations,
10 C.F.R. § 2.104(b) and 10 C.F.R. § 51.105(a)(4) & (5), refer simply to contested
or uncontested ‘‘proceedings,”’ not to issues. But some parties in the Early Site
Permit cases urged their boards to bifurcate contested proceedings into contested
or uncontested ‘‘portions.”” The Commission concludes that the contested and
uncontested designations apply issue-by-issue, and not to proceedings-at-large.

MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED PROCEEDING;
UNCONTESTED PROCEEDING; CONTESTED ISSUES;
UNCONTESTED ISSUES

REGULATIONS: INTERPRETATION (10 C.F.R. §2.104(b), 10 C.F.R.
§ 51.105(a)4) & (5))

Historically, when faced with the ‘‘contested’” versus ‘‘uncontested’’ question,
the Commission’s licensing boards have repeatedly distinguished between the
contested and uncontested ‘‘portion’’ of proceedings. That distinction dates back
to at least 1966, when in a policy statement the AEC made clear the issue-by-issue
nature of boards’ ‘‘mandatory’’ decisionmaking duties.
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MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED PROCEEDING;
UNCONTESTED PROCEEDING; CONTESTED ISSUES;
UNCONTESTED ISSUES

AEA: STANDARD FOR REVIEW
NEPA: STANDARD FOR REVIEW

The Commission’s longstanding practice of treating contested and uncontested
issues differently is grounded in sound policy. First, it leaves to the expert NRC
technical staff prime responsibility for technical fact-finding on uncontested mat-
ters. Second, it promotes efficient case management and prompt decisionmaking
by concentrating the boards’ attention on resolving disputes rather than redoing
NRC Staff work. The Commission emphasized in the LES hearing notice the
importance we attach to resolving licensing adjudications promptly. The Com-
mission specifically stated that it would seek to ‘‘avoid unnecessary delays’” and
“‘endeavor to identify efficiencies . . . to further reduce the time the agency needs
to complete reviews and reach decisions’’ in such proceedings. Louisiana Energy
Services, L.P. (National Enrichment Facility), CLI-04-3, 59 NRC 10, 16 (2004).
The Commission instructed the Board to ‘‘expeditiously decide legal and policy
issues’’ and also to follow the guidance in the Commission’s Statement of Policy
on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18 (1998) — which
was intended, among other things, to expedite the completion of adjudications
without sacrificing fairness. LES, CLI-04-3, 59 NRC at 17. See also Statement of
Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452,453 (1981).

MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED PROCEEDING:;
UNCONTESTED PROCEEDING; CONTESTED ISSUES;
UNCONTESTED ISSUES; BOARDS (STANDARD OF REVIEW)

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

The use of a deferential review standard for uncontested issues supports these
policies of promptness and efficiency. If only a portion of a proceeding’s issues
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are in dispute, it makes no sense for a licensing board to proceed as if the entire
adjudication is contested, with consequently greater demands on the parties’ and
the board’s time and resources. As the Commission’s Appeal Board concluded
when examining this issue many years ago, ‘‘the only reasonable interpretation’’
distinguishes ‘‘between issues in contest and matters which have not been placed
in controversy.”” Gulf States Utilities Co. (River Bend Station, Units 1 and 2),
ALAB-444, 6 NRC 760, 774 n.26 (1977) (emphases in original). See also Union
of Concerned Scientists v. AEC, 499 F.2d 1069, 1077 (D.C. Cir. 1974); 10 C.F.R.
Part 2, former Appendix A, § V(f)(1) (2004). The Board ‘‘must resolve the
controversy’’ itself, as a de novo matter. River Bend Station, ALAB-444, 6 NRC
at 774 n.26. But with respect to uncontested matters, the Board must merely
“‘decide whether the Staff’s review has been adequate to support [its] findings.”’
Id. (emphasis added).

MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED ISSUES; UNCONTESTED
ISSUES; BOARDS (STANDARD OF REVIEW)

REGULATIONS: INTERPRETATION (10 C.F.R. §2.104(b), 10 C.F.R.
§ 51.105)

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

As a general matter licensing boards should review contested and uncontested
issues differently, giving the NRC Staff considerably more deference on uncon-
tested issues. But the Commission does not rest that conclusion on any distinction
between the terms ‘‘consider’’ and ‘‘determine,”” which in the current context we
see as essentially synonymous.

The regulatory history of the 1966 rulemaking (and subsequent rulemakings),
together with hearing notices the AEC issued under section 2.104(b), shows that
the AEC was using the words ‘‘determine’” and ‘‘consider’’ synonymously.
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MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED ISSUES; UNCONTESTED
ISSUES; BOARDS (STANDARD OF REVIEW)

REGULATIONS: INTERPRETATION (10 C.F.R. §2.104(b), 10 C.F.R.
§ 51.105)

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW

The present cases are not the first instances of confusion regarding the agency
regulations’ use of the terms ‘‘determine’” and ‘‘consider.”” For example, during
the late 1960s, licensing boards indicated three times (without comment) that the
AEC’s hearing notices in uncontested proceedings had instructed the boards to
“‘consider’’ (rather than the regulation’s word ‘‘determine’’) issues. Tennessee
Valley Authority, 4 AEC 136 (1968); Wisconsin Michigan Power Co. (Point
Beach, Unit 1), 4 AEC 3, 3-4 (1967); Tennessee Valley Authority (Browns Ferry,
Units 1 and 2), 3 AEC 209, 209-10 (1967). The confusion emanates from a 1966
AEC rulemaking promulgating the original version of section 2.104(b). That
version was quite similar to today’s, and included the same ‘‘determine’” —
“‘consider’” dichotomy.

MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED ISSUES; UNCONTESTED
ISSUES; BOARDS (STANDARD OF REVIEW)

REGULATIONS: INTERPRETATION (10 C.F.R. §2.104(b), 10 C.F.R.
§ 51.105)

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

Nothing of importance turns on the difference between the terms ‘‘determine’’
and ‘‘consider.”” Obviously, the raison d’etre of the Commission’s licensing
boards is to decide issues, whether contested or uncontested. So even when
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the Commission’s regulations merely direct boards to ‘‘consider’’ questions, the
Commission anticipates that boards will go on to decide them as well. The
Commission reminds the boards, however, that their review of a contested issue
is quite different from their review of an uncontested one, and that this difference
is reflected, to a considerable extent, in the depth of the boards’ review (i.e., de
novo or not).

MANDATORY HEARINGS

RULES OF PRACTICE: CONTESTED ISSUES; UNCONTESTED
ISSUES; BOARDS (STANDARD OF REVIEW)

REGULATIONS: INTERPRETATION (10 C.F.R. §2.325)
ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

The boards should conduct a simple ‘‘sufficiency’’ review of uncontested
AEA and NEPA issues, not a de novo review. Only when resolving contentions
litigated through the adversary process must the boards bring their own ‘‘de
novo’’ judgment to bear. In such cases, boards must decide, based on governing
regulatory standards and the evidence submitted, whether the applicant has met
its burden of proof (except where the NRC Staff has the burden). See 10 C.F.R.
§2.325. But when considering safety and environmental matters not subject to
the adversarial process — so-called ‘‘uncontested’’ issues — the boards should
decide simply whether the safety and environmental record is ‘‘sufficient’ to
support license issuance. In other words, the boards should inquire whether the
NRC Staff performed an adequate review and made findings with reasonable
support in logic and fact. See, e.g., All Chemical Isotope Enrichment, Inc.
(AIChemlE Facility-1 CPDF; Facility-2, Oliver Springs), ALAB-913, 29 NRC
99, 268 (1989). ““An analogy is to the function of an appellate court, applying the
‘substantial evidence’ test, although it is imperfect because the ASLB looks not
only to the information in the record, but also to the thoroughness of the review
that the Staff . . . has given it.”” Union of Concerned Scientists, 499 F.2d at 1076.

The NRC regulations arguably introduce confusion in this area. The Commis-
sion’s regulations expressly prohibit de novo board review of uncontested AEA
issues, but do not apply the bar to NEPA issues. But nothing in the NRC’s
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regulations or hearing notices directs boards to engage in de novo review of
uncontested AEA or NEPA issues. Today the Commission decides as a general
matter that de novo review of uncontested issues is prohibited, whether the issues
arise under the AEA or NEPA. This decision rejecting de novo review overrides
any ambiguity or uncertainty deriving from our regulations or notices.

MANDATORY HEARINGS

RULES OF PRACTICE: BOARDS (STANDARD OF REVIEW)
NEPA: BASELINE ISSUES; EARLY SITE REVIEW; HEARING
ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

NEPA: STANDARD FOR REVIEW

The Commission holds, elsewhere in this Order, that certain so-called ‘‘base-
line’> NEPA conclusions require independent licensing board judgments that
some might consider tantamount to de novo review. Even there, however, the
NRC Staff’s underlying technical and factual findings are not open to board
reconsideration unless, after a review of the record, the board finds the NRC Staff
review inadequate or its findings insufficient.

MANDATORY HEARINGS

RULES OF PRACTICE: UNCONTESTED ISSUES; BOARDS
(STANDARD OF REVIEW)

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

NEPA: STANDARD FOR REVIEW

This is not to say that the Commission expects its licensing boards to follow a
cursory, hands-off approach to uncontested NRC Staff findings. On the contrary,
the Commission anticipates that its boards will carefully probe those findings by
asking appropriate questions and by requiring supplemental information when
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necessary, and thereby undertake the kind of ‘‘truly independent review’’ (Calvert
Cliffs, 449 F.2d at 1118) that Congress anticipated when it established the
mandatory hearing requirement.

MANDATORY HEARINGS

RULES OF PRACTICE: UNCONTESTED ISSUES; BOARDS
(STANDARD OF REVIEW)

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

From the start, it was understood that a ‘‘truly independent review’’ at manda-
tory hearings meant that licensing boards were not to rubber stamp the findings
of the NRC Staff. The boards’ role is to constitute a check on the understanding
of the Staff and to decide whether the Staff’s safety findings, on which so much
depends, were the right ones. But truly independent review by licensing boards,
in the interest of public safety, does not mean that multiple reviews of the same
uncontested issues — first by the NRC Staff, then by the ACRS, and finally by
a licensing board — would be necessary to serve this purpose. Rather, full-scale
(or de novo) board review of uncontested issues would amount, as was feared in
1962 when Congress confined the mandatory hearing requirement to construction
permit applications only, to overjudicializing the process. It defies common sense
for the NRC to insist that both it and its applicants expend the same kind of ‘‘de
novo’’ judicial effort for uncontested issues as for contested ones.
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MANDATORY HEARINGS

RULES OF PRACTICE: UNCONTESTED ISSUES; BOARDS
(STANDARD OF REVIEW)

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

Applying a less stringent ‘‘sufficiency’’ standard when examining uncontested
issues merely recognizes *‘the inherent limitations on a board’s review of a matter
not in contest and therefore not subject to the more intense scrutiny afforded
by the adversarial process.”” Waterford, ALAB-732, 17 NRC at 1112. ““As a
practical matter . . . it would simply not be possible for the two technical members
of the panel to evaluate the totality of the material relevant to safety matters that
the Staff and ACRS have generated through many months of work. This fact is
so obvious that it borders on the Iudicrous to suggest that Congress intended the
[licensing boards] to so function.”” Union of Concerned Scientists, 499 F.2d at
1077.

MANDATORY HEARINGS

RULES OF PRACTICE: EVIDENCE
EVIDENCE

ADJUDICATORY HEARINGS: EVIDENCE
LICENSING BOARD(S): RESPONSIBILITIES
AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

The Commission does not believe the licensing boards must demand that all
possible views and facts relating in any way to the matters in question must be
placed in the evidentiary record. Rather, the licensing boards need only ensure
that the evidentiary record contains evidence sufficient to allow them to make a
decision on the ultimate question of safety.
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MANDATORY HEARINGS

RULES OF PRACTICE: UNCONTESTED ISSUES; BOARDS
(STANDARD OF REVIEW)

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

AEA: STANDARD FOR REVIEW

NEPA: STANDARD FOR REVIEW

The Commission’s past rulemakings and adjudications give useful guidance
on how licensing boards should proceed when examining uncontested issues.
Boards are not to conduct a de novo evaluation of the application, but rather test
the adequacy of the Staff’s review. In doing so, boards have authority to ask
clarifying questions of witnesses, to order the record to be supplemented, to reject
the proposed action, or even to deny the construction permit outright, and to set
conditions on the approval of the construction permit.

MANDATORY HEARINGS
RULES OF PRACTICE: HEARINGS
AEA: SECTIONS 189a AND 193(b)(1) (MANDATORY HEARING)

As for the actual procedure to be followed at mandatory hearings, licensing
boards have considerable flexibility. The AEA’s mandatory hearing requirements
in sections 189a and 193(b)(1) are phrased generally. ‘‘[T]he Act itself nowhere
prescribes the content of a hearing or prescribes the manner in which this ‘hearing’
is to be run.”” Union of Concerned Scientists v. NRC, 920 F.2d 50, 53 (D.C. Cir.
1990). See also Sholly v. NRC, 651 F.2d 780, 791 n.27 (D.C. Cir. 1980), vacated
on other grounds, 459 U.S. 1194 (1983).

MANDATORY HEARINGS
RULES OF PRACTICE: HEARINGS

The word ‘‘hearing’’ can refer to any of a number of events, including trial-
type evidentiary hearings, paper hearings, paper hearings accompanied by oral
arguments, hearings employing a mixture of procedural rules, and legislative
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hearings. The AEA’s hearing requirement does not demand a ‘‘one size fits all”’
approach.

MANDATORY HEARINGS
RULES OF PRACTICE: HEARINGS (SUFFICIENCY REVIEW)
AEA: HEARINGS

A “‘sufficiency’’ review of uncontested issues may, for example, prove suited
to NRC Staff summaries of key safety and environmental findings, along with
witnesses (from the NRC Staff, on the one hand, and separately from the license
applicant) prepared to answer board inquiries.

MANDATORY HEARINGS
RULES OF PRACTICE: HEARINGS
LICENSING BOARD(S): RESPONSIBILITIES

Or, if the uncontested issues prove relatively straightforward, a simple ‘‘paper’’
review may suffice. Thus, the Commission does not dictate any particular
procedure in the current cases, but would expect the boards to select the most
appropriate and expeditious approach given the specific circumstances of a case.

MANDATORY HEARINGS

RULES OF PRACTICE: UNCONTESTED ISSUES

NEPA: BASELINE ISSUES; EARLY SITE REVIEW; HEARING
REGULATIONS: INTERPRETATION (10 C.F.R. §51.105(a)(2))
RULES OF PRACTICE: BOARD (STANDARD OF REVIEW)
ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

NEPA: STANDARD FOR REVIEW

The Commission’s holding that it does not generally expect de novo board
review of uncontested issues applies fully to the three NEPA baseline issues inso-
far as NRC Staff factual or technical judgments are concerned. But boards must
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““‘[ilndependently consider the final balance among conflicting factors contained
in the record of the proceeding.”” 10 C.F.R. § 51.105(a)(2).

MANDATORY HEARINGS

RULES OF PRACTICE: BOARD (STANDARD OF REVIEW)
NEPA: EARLY SITE REVIEW; HEARING

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

NEPA: STANDARD FOR REVIEW

The Commission directs its boards to follow the approach spelled out in the
D.C. Circuit’s seminal Calvert Cliffs decision. There, the court indicated that
while NEPA demands independent environmental judgments by NRC licensing
boards — as the body with responsibility for authorizing issuance of construction
permits — the boards need not rethink or redo every aspect of the NRC Staff’s
environmental findings or undertake their own fact-finding activities.

MANDATORY HEARINGS

NEPA: BASELINE ISSUES; EARLY SITE REVIEW; HEARING;
STANDARD FOR REVIEW

RULES OF PRACTICE: BOARD (STANDARD OF REVIEW);
UNCONTESTED ISSUES

REGULATIONS: INTERPRETATION (10 C.F.R. §2.104(b)(3), 10 C.F.R.
§ 51.105(a)(1)-(3))

ADJUDICATORY BOARDS: STANDARD OF REVIEW
ADJUDICATORY HEARINGS: STANDARD OF REVIEW
ADJUDICATORY PROCEEDINGS: STANDARD OF REVIEW
LICENSING BOARD(S): RESPONSIBILITIES

Under Calvert Cliffs and under NRC regulations, licensing boards must reach
their own independent determination on uncontested NEPA ‘‘baseline’” questions
— i.e., whether the NEPA process ‘‘has been complied with,”” what is the appro-
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priate ‘‘final balance among conflicting factors,”” and whether the ‘‘construction
permit should be issued, denied or appropriately conditioned.”” See 10 C.F.R.
§2.104(b)(3);10 C.F.R. §51.105(a)(1)-(3). But in reaching those independent
judgments, boards should not second-guess underlying technical or factual find-
ings by the NRC Staff. The only exceptions to this would be if the reviewing board
found the Staff review to be incomplete or the Staff findings to be insufficiently
explained in the record. ‘“What Calvert Cliffs requires is an ‘independent review
of staff proposals’ by the Board, and conclusions independently arrived at on the
basis of evidence in the record, including the staff’s Final Environmental Impact
Statement.”” Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-123,
6 AEC 331, 335-36 (1973) (emphasis added). A licensing board’s NEPA review
must not be so intrusive or detailed as to involve the board in ‘‘independent basic
research’ or a ‘‘duplicat[ion of] the analysis previously performed by the staff.”’
Id. at 335.

RULEMAKING
NOTICE OF OPPORTUNITY FOR HEARING

RULES OF PRACTICE: NOTICE OF OPPORTUNITY FOR
HEARING

REGULATIONS: INTERPRETATION (10 C.F.R. §51.105(a)(3))
LICENSING BOARD(S): RESPONSIBILITIES

NEPA: STANDARD FOR REVIEW; COST-BENEFIT ANALYSIS
(BALANCING)

Section 51.105(a)(3) of 10 C.F.R. requires boards to weigh benefits against
costs, and could not be altered absent a notice-and-comment rulemaking. See 5
U.S.C. §553; see also, e.g., Shell Offshore Inc. v. Babbitt, 238 F.3d 622, 629-30
(5th Cir. 2001); Appalachian Power Co. v. EPA, 208 F.3d 1015, 1028 (D.C. Cir.
2000). But cf. National Whistleblower Center v. NRC, 208 F.3d 256, 258 (D.C.
Cir. 2000) (NRC may issue case-specific order overriding procedural regulation).
The hearing notices’ failure to refer specifically to the weighing requirement is
inconsequential.
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MANDATORY HEARINGS

NEPA: COST-BENEFIT ANALYSIS (BALANCING, URANIUM
ENRICHMENT FACILITY); EARLY SITE REVIEW; HEARING

REGULATIONS: INTERPRETATION (10 C.F.R. §51.105(a)(3))
LICENSING BOARD(S): RESPONSIBILITIES
NEPA: STANDARD FOR REVIEW

In uranium enrichment facility construction permit proceedings such as LES
and USEC, aboard’s duty to conduct, at this stage of the proceedings, the ‘‘weigh-
ing’’ specified in section 51.105(a)(3) is beyond question. As the Commission
stated in an earlier LES proceeding, involving the proposed Claiborne Enrichment
Center, ‘‘NEPA is generally regarded as calling for some sort of a weighing of
the environmental costs against the economic, technical, or other public benefits
of a proposal.”’ Louisiana Energy Services, L.P. (Claiborne Enrichment Center),
CLI-98-3, 47 NRC 77, 88 (1998). The Commission went on to point out that
agency regulations ‘‘direct the Staff to consider and weigh the environmental,
technical, and other costs and benefits of a proposed action and alternatives.’” Id.
at 89.

MANDATORY HEARINGS

NEPA: COST-BENEFIT ANALYSIS (BALANCING, URANIUM
ENRICHMENT FACILITY); EARLY SITE REVIEW; HEARING:;
STANDARD FOR REVIEW

Although the earlier LES proceeding was governed by a Notice of Hearing
that lacked the same ‘‘weighing’’ language that is absent from the current LES
notice of hearing, the Board nonetheless conducted a weighing and balancing.
CLI-98-3, 47 NRC at 84-86, aff’g in part and rev’g in part LBP-96-25, 44 NRC
331, 336-75 (1996). And although the Commission did not fully agree with
the Board’s NEPA balancing analysis on the merits, the Commission did not
question the Board’s threshold decision to ‘‘weigh’” and ‘‘balance’’ the facility’s
advantages and disadvantages in the first place.
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MANDATORY HEARINGS

NEPA: COST-BENEFIT ANALYSIS (BALANCING); EARLY SITE
REVIEW; HEARING

EARLY SITE PERMITS

REGULATIONS: INTERPRETATION (10 C.F.R. §52.21)
LICENSING BOARD(S): RESPONSIBILITIES

NEPA: STANDARD FOR REVIEW

By contrast, the Licensing Boards in the three currently pending Early Site
Permit (ESP) cases cannot perform cost-benefit ‘‘weighing’” — because an ESP
is only a ‘‘partial’’ construction permit and 10 C.F.R. § 52.21 explicitly exempts
both the NRC Staff and the applicant from assessing the ESP’s benefits. See
also 10 C.F.R. §§52.17(a)(2), 52.18; Final Rule: ‘‘Early Site Permits; Standard
Design Certifications; and Combined Licenses for Nuclear Power Reactors,”” 54
Fed. Reg. 15,372 (Apr. 18, 1989). Because the environmental report will lack
such an assessment, neither the NRC Staff nor the Licensing Boards can conduct
the ‘‘weighing’’ in its EIS ordinarily required under NEPA. This does not equate
to evading the NEPA cost-benefit analysis, but merely postpones the analysis until
the next (combined operating license) phase of licensing. See 10 C.F.R. §§51.97,
52.79(a)(1), 52.89. See generally Duke Cogema Stone & Webster (Savannah River
Mixed Oxide Fuel Fabrication Facility), CLI-02-9, 55 NRC 245, 249 (2002). At
that time, the NRC Staff and ESP applicants will have much more cost-benefit
information to provide reviewing licensing boards. Postponing the NEPA cost-
benefit balancing simply reflects the limited scope of an ESP proceeding, as
compared with that of a full construction permit case (addressing both site and
plant design) or a combined license proceeding (such as LES and USEC).

MANDATORY HEARINGS

NEPA: CONSIDERATION OF ALTERNATIVES; EARLY SITE
REVIEW; AGENCY RESPONSIBILITIES; HEARING

EARLY SITE PERMITS

REGULATIONS: INTERPRETATION (10 C.F.R. §52.17(a)(2), 10
C.F.R. §52.18)

LICENSING BOARD(S): RESPONSIBILITIES
NEPA: STANDARD FOR REVIEW

Both the Commission’s regulations and NEPA itself require the NRC to
consider alternatives before deciding whether to take major federal actions sig-
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nificantly affecting the environment. But, as with the cost-benefit issue discussed
above, the ‘‘reasonable alternatives’’ issue does not apply with full force to Early
Site Permit (or ‘‘partial’’ construction permit) cases. At the ESP stage of the con-
struction permit process, the boards’ ‘‘reasonable alternatives’’ responsibilities
are limited because the proceeding is focused on an appropriate site, not the actual
construction of a reactor. Thus, boards must merely weigh and compare alterna-
tive sites, not other types of alternatives (such as alternative energy sources). See
10 C.F.R. §§52.17(a)(2), 52.18. By contrast, the requirement for consideration of
‘“‘reasonable alternatives’’ has a broader scope in construction permit proceedings
for uranium enrichment facilities. Because the scope of these latter proceedings
is not limited to mere site selection, the quoted phrase — ‘after consideration
of reasonable alternatives’” — as applied in those proceedings is not limited to a
consideration of alternative sites.

MANDATORY HEARINGS

NEPA: CONSIDERATION OF ALTERNATIVES; EARLY SITE
REVIEW; HEARING

REGULATIONS: INTERPRETATION (10 C.F.R. §2.104(b), 10 C.F.R.
§ 51.105(a)(3))

LICENSING BOARD(S): RESPONSIBILITIES
NEPA: STANDARD FOR REVIEW

Even though section 2.104(b) contains no direct reference to considering
reasonable alternatives, it still imposes that same requirement indirectly, by
mandating that applications satisfy the standards of Part 51, Subpart A. 10 C.F.R.
§ 2.104(b)(3)(i). That subpart includes section 51.105(a)(3), which in turn requires
licensing boards to ‘‘consider reasonable alternatives.’’

RULES OF PRACTICE: INTERVENORS (SCOPE OF
PARTICIPATION)

MANDATORY HEARINGS: INTERVENORS (SCOPE OF
PARTICIPATION)

REGULATIONS: INTERPRETATION (10 C.F.R. §2.1207, 10 C.F.R.
§2.1209)

INTERVENTION: SCOPE OF PARTICIPATION

The scope of the intervenors’ participation in adjudications is limited to their
admitted contentions, i.e., they are barred from participating in the uncontested
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portion of the hearing. Any other result would contravene the objectives of
the Commission’s ‘‘contention’’ requirements. The NRC’s 2004 revisions to
the Subpart L procedural rules permit intervenors (and other parties) to submit
written testimony only on admitted contentions (10 C.F.R. §2.1207(a)(1)) and
to submit proposed findings of fact and conclusions of law relevant only to
those contentions that were addressed in the oral hearing. 10 C.F.R. §2.1209.
Similarly, the 1989 amendments to the Subpart G procedural rules limited both
an intervenor’s proposed findings and its appeals to only those contentions that
the intervenor had itself placed in controversy. The Commission’s purpose there
was ‘‘to ensure that the parties and adjudicatory tribunals focus their interests
and adjudicatory resources on the contested issues as presented and argued by
the party with the primary interest in, and concerns over the issues.”’ Final Rule:
““Rules of Practice for Domestic Licensing Proceedings — Procedural Changes
in the Hearing Process,”” 54 Fed. Reg. 33,168, 33,178 (Aug. 11, 1989). This
same purpose likewise justifies the Commission’s limiting the scope of intervenor
participation in mandatory hearings.

MEMORANDUM AND ORDER

On March 18, 2005, the Chief Administrative Judge of the Atomic Safety
and Licensing Board Panel certified to us six questions concerning the NRC’s
statutory duty to conduct a ‘‘mandatory hearing’’ — i.e., a hearing that must
take place even if no intervenor contests the license application.! The certified
questions arise out of three pending proceedings (North Anna, Clinton, and Grand
Gulf) for a nuclear power plant early site permit (‘‘ESP’’)? and one combined
license proceeding to license a uranium enrichment facility (LES). USEC filed a
motion for leave to submit its views on the certified questions, on the ground that
it, too, seeks a license for a uranium enrichment facility. We granted review of
the certified questions, gave USEC permission to file a brief, and set a briefing
schedule.? After reviewing the records below and the parties’ briefs, we answer
the certified questions and, in so doing, provide guidance on how our licensing
boards should conduct mandatory hearings.

'LBP-05-7, 61 NRC 188 (2005).
2ESPs are partial construction permits. See 10 C.F.R. § 52.21.
3 CLI-05-9, 61 NRC 235 (2005).
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I. STATUTORY AND REGULATORY BACKGROUND

The mandatory hearing requirement stems from section 189a of the Atomic
Energy Act (‘°‘AEA’’), which provides that ‘‘[tlhe Commission shall hold a
hearing . . . on each application under section 103 or 104b for a construction
permit for a [utilization or production] facility.”’* In addition, section 193(b)(1)
of the AEA specifically provides that ‘‘[t]he Commission shall conduct a single
adjudicatory hearing with regard to the licensing of construction and operation of
a uranium enrichment facility under sections 53 and 63.”’3

The Atomic Energy Acts of 1946 and 1954 contained no mandatory hearing
requirement.® That idea originated with Senator Clinton B. Anderson in 1956.7
The original version of the statutory ‘‘mandatory hearing’’ requirement appeared
the following year in section 7 of the Price-Anderson Act, was applicable to all
Atomic Energy Commission (‘*‘AEC”’) licensing applications,® and remained in
effect from 1957 until 1962. At the time Congress passed the Price-Anderson Act
in 1957, the AEC was issuing construction permits without prior notice to the
public and generally without a public hearing.” Moreover, the AEC was basing
its construction permit decisions on reactor safety evaluations that were likewise
unavailable to the public.'”

These practices raised significant issues of public and congressional confidence
in the agency, the need for separation of prosecutorial and quasi-judicial functions,
and the need for a quasi-judicial body independent of the portion of the AEC that

442 U.S.C. §2239(a) (emphasis added).

542 U.S.C. §2243(b)(1) (emphasis added).

6S. Rep. No. 85-296 (1957), reprinted in 1957 U.S.C.C.A.N. 1803, 1826, available at 1957 WL
5103, Leg. Hist. (no requirement for hearing ‘‘on all applications, but merely on those applications
for which a hearing is requested by any interested party’’); H.R. Rep. No. 85-435, at 25 (1957) (to
accompany H.R. 7383) (same).

7William H. Berman and Lee M. Hydeman, ‘“The Atomic Energy Commission and Regulating
Nuclear Facilities”” (Ann Arbor, MI, April 1961) (*‘Univ. of Michigan Study’’), extracts republished
in Staff of the Joint Committee, Improving the AEC Regulatory Process, Vol. II, Appendix 6, at 448
& n.43 (Joint Comm. Print 1961) (hereinafter <1961 Joint Committee Print’”).

8 Pub. L. No. 85-256, §7, 71 Stat. 576, 579 (Sept. 2, 1957). See also H.R. Rep. No. 85-435, at
29-30; Univ. of Michigan Study at 449.

9Part 2 — Rules of Practice, 21 Fed. Reg. 804, 805 (Feb. 4, 1956), promulgating 10 C.F.R.
§2.102(a); Univ. of Michigan Study at 447. Prior to April 1957, the AEC had granted only one request
for hearing. See Staff of the Joint Committee on Atomic Energy (‘‘Joint Committee’’), A Study of
AEC Procedures and Organization in the Licensing of Reactor Facilities 19 & n.10, 128-31 (Joint
Comm. Print 1957) (“‘Joint Committee Study’’); Power Reactor Development Co., 1 AEC 1 (1956).

10§ee Joint Committee Study at 9; Univ. of Michigan Study at 447.
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itself operated or promoted reactors.!! Senator Anderson, the Vice-Chairman of
the Joint Committee on Atomic Energy, explained that the mandatory hearing
requirement was intended to address open-government and public-confidence
issues!'? associated with the Commission’s treatment of applications for power
reactor construction permits.'> When Congress next considered the mandatory
hearing requirement in 1962, it amended section 189a to confine the requirement to
construction permit applications only.' This contraction of the mandatory hearing
requirement resulted from Congress’s belief that separate hearings at both the
construction permit and operating license stages constituted ‘‘overjudicialization’’
of the licensing process.!> That’s where the mandatory hearing requirement stands
today.

Various NRC regulations implement the mandatory hearing requirement. For
ESPs, the governing provision is 10 C.F.R. § 52.21.'° For uranium enrichment fa-
cilities, the governing provisions are 10 C.F.R. § 70.23aand 10 C.F.R. § 70.31(e)."”
The Commission also has promulgated a procedural rule — 10 C.F.R. § 2.104(b)

11 See Univ. of Michigan Study at 447-48; see also Joint Committee Study at 9; Radiation Safety and
Regulation: Hearings Before the Joint Comm. on Atomic Energy, 87th Cong. 382-83 (1961) (AEC
Memorandum Concerning Mandatory Hearing Requirement Under Atomic Energy Act) (hereinafter
‘1961 JCAE Hearings’’). In 1961, the AEC’s and the United States military’s reactors ‘ ‘represent[ed]
the greater portion of this country’s total reactor program.”” Views and Comments on Improving the
AEC Regulatory Process (‘“Views and Comments’’): Hearings Before the Joint Comm. on Atomic
Energy, 87th Cong. 22 (1961) (reply from James H. Campbell, President, Consumers Power Co.).

12 Joint Committee Study at 8 (regarding AEC’s closed-door decisionmaking in construction permit
proceedings), 73 (quoting Sen. Anderson during the 1954 floor debate on section 189 of the AEA: ‘I
wish to be sure that the Commission has to do its business out of doors, so to speak, where everyone
can see it”’).

13 See Union of Concerned Scientists v. AEC, 499 F.2d 1069, 1075 (D.C. Cir. 1974).

14pyb. L. No. 87-615, §2, 76 Stat. 409 (1962), amending 42 U.S.C. §2239(a). See also Pub. L.
No. 101-575, §5(e), 104 Stat. 2835 (Nov. 15, 1990) (‘‘single adjudicatory hearing’’ for uranium
enrichment facilities), amending AEA § 193, 42 U.S.C. §2243(b)(1).

15 Views and Comments at 12; see also Univ. of Michigan Study at 431; 1961 JAEC Hearings 373
(Prof. Kenneth Culp Davis). When Congress decided in 1962 to eliminate the mandatory hearing
requirement for operating license applications, it based that decision in part on the conclusion that
“‘there would still be a mandatory hearing at the critical point in reactor licensing — the construction
permit stage — where the suitability of the site is to be judged.”” Union of Concerned Scientists, 499
F.2d at 1076 (internal quotation marks omitted), citing S. Rep. No. 1677, 87th Cong. 7-8, reprinted in
1962 U.S.C.C.A.N. 2207, 2214 (Joint Committee). Accord H.R. Rep. No. 1966, at 6 (Joint Committee
on Atomic Energy, 87th Cong. 2d Sess., July 5, 1962) (to accompany H.R. 12,336) at 8 (critical point
of the process); 108 Cong. Rec. 14,727 (Aug. 7, 1962) (Sen. Pastore).

16 See Early Site Permits; Standard Design Certifications; and Combined Licenses for Nuclear
Power Reactors, 54 Fed. Reg. 15,372 (Apr. 18, 1989).

17 See Changes to Adjudicatory Process, 69 Fed. Reg. 2182 (Jan. 14, 2004), petition for review
denied sub nom. Citizens Awareness Network v. United States, 391 F.2d 338 (1st Cir. 2004); Final
Rule: ‘““Uranium Enrichment Regulations,”” 57 Fed. Reg. 18,388 (Apr. 30, 1992).
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— specifying the issues to be addressed in both contested and uncontested
construction permit proceedings.!® This regulation is lengthy and complex, but
because it is critical to today’s decision, it bears quoting verbatim.

For hearings on contested applications,' section 2.104(b)(1) requires the
Licensing Board to ‘‘consider’’:

(i) Whether in accordance with the provisions of §50.35(a) of [10 C.F.R.,
regarding the issuance of construction permits for nuclear power reactors]:

(a) The applicant has described the proposed design of the facility, including,
but not limited to, the principal architectural and engineering criteria for the
design, and has identified the major features or components incorporated therein
for the protection of the health and safety of the public;

(b) Such further technical or design information as may be required to com-
plete the safety analysis, and which can reasonably be left for later consideration
will be supplied in the final safety analysis report;

(c) Safety features or components, if any, which require research and devel-
opment, have been described by the applicant and the applicant has identified,
and there will be conducted, a research and development program reasonably
designed to resolve any safety questions associated with such features or com-
ponents; and

(d) On the basis of the foregoing, there is reasonable assurance that (/) such
safety questions will be satisfactorily resolved at or before the latest date stated
in the application for completion of the proposed facility; and (2) taking into
consideration the site criteria contained in Part 100 of this chapter, the proposed
facility can be constructed and operated at the proposed location without undue
risk to the health and safety of the public;

(i) Whether the applicant is technically qualified to design and construct the
proposed facility;

(iii) Whether the applicant is financially qualified to design and construct the
proposed facility;

(iv) Whether the issuance of a permit for the construction of the facility will be
inimical to the common defense and security or to the health and safety of the public;

(v) If the application is for a construction permit for a nuclear power reactor,
a testing facility, a fuel reprocessing plant, or other facility whose construction or
operation has been determined by the Commission to have a significant impact on the

8 The Clinton, North Anna, and LES proceedings are contested. The Grand Gulf proceeding is not.
The status of the USEC proceeding is currently unresolved. Although the Commission recently ruled
in favor of two petitioners’ standing in USEC, CLI-05-11, 61 NRC 309 (2005), the Board has yet to
rule on the admissibility of their contentions.

19 Under our regulations, an application is considered ‘contested’” if ‘(1) . . . there is a controversy
between the staff of the Commission and the applicant . . . concerning the issuance of the license or
any of the terms . . . thereof, or (2) . . . a petition for leave to intervene in opposition to an application
... has been granted or is pending before the Commission.”” 10 C.F.R. § 2.4.
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environment, whether, in accordance with the requirements of subpart A of part 51 of
this chapter, the construction permit should be issued as proposed.?’

The first four of these requirements stem from the AEA, while the fifth derives
from the National Environmental Policy Act of 1969 (‘‘NEPA’’).?!

For uncontested applications, section 2.104(b)(2) requires the Board to *‘de-
termine’’:

(i) Without conducting a de novo evaluation of the application, whether the
application and the record of the proceeding contain sufficient information, and the
review of the application by the Commission’s staff has been adequate to support
affirmative findings on (b)(1) (i) through (iii) specified in this section [10 C.F.R.
§2.104] and a negative finding on (b)(1)(iv) specified in this section proposed to
be made and the issuance of the construction permit proposed by the Director of
Nuclear Reactor Regulation or Director of Nuclear Material Safety and Safeguards,
as appropriate, and

(ii) If the application is for a construction permit for a nuclear power reactor,
a testing facility, a fuel processing plant, a uranium enrichment facility, or other
facility whose construction or operation has been determined by the Commission to
have a significant impact on the environment, whether the review conducted by the
Commission pursuant to [NEPA] has been adequate.?

The first of these requirements stems from the AEA, the second from NEPA.

And, finally, whether or not the application is contested, our regulations give
the Board special responsibility for three ‘‘baseline NEPA issues.”’?* The Board
must:

(1) Determine whether the requirements of section 102(2)(A), (C) and (E) of
[NEPA]?** and the regulations in this subpart [10 C.F.R. Part 51, Subpart A] have
been met;

20 See also 10 C.F.R. § 51.105(a)(5). See generally Miscellaneous Amendments: ‘‘Part 2 — Rules of
Practice,”” 31 Fed. Reg. 12,774 (Sept. 30, 1966) (hereinafter ‘‘Miscellaneous Amendments’’); Final
Rule: ‘‘Restructuring of Facility License Application Review and Hearing Processes,”” 37 Fed. Reg.
15,127 (July 28, 1972).

242 US.C. §4321.

2 Regarding subsection (b)(2)(ii), see also 10 C.F.R. § 51.105(a)(4).

23 See LBP-06-7, 61 NRC at 192, citing 10 C.F.R. § 2.104(b)(3) and 10 C.E.R. § 51.105(a)(1)-(3).

24 These three cited subsections of NEPA’s section 102 require federal agencies to (A) “‘utilize
a systematic, interdisciplinary approach’” in making decisions on major federal actions that could
significantly affect the environment; (C) prepare regarding such actions an EIS that addresses
impacts, alternatives, and other considerations; and (E) study and develop alternatives where there are
“‘unresolved conflicts concerning alternative uses of available resources.”” 42 U.S.C. §4332(2)(A),
(C), and (E).
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(2) Independently consider the final balance among conflicting factors contained
in the record of the proceeding with a view to determining the appropriate action to
be taken; and

(3) Determine, after weighing the environmental, economic, technical, and
other benefits against environmental and other costs, and considering reasonable
alternatives, whether the construction permit . . . should be issued, denied, or
appropriately conditioned to protect environmental values.?

II. PROCEDURAL BACKGROUND

As the Chief Administrative Judge recognized, the NRC’s various hearing
notices in the ESP and uranium enrichment cases, read in conjunction with each
other and with our regulations, created ‘‘some uncertainty’’ and ‘‘seeming ambi-
guity.”’? The Chief Administrative Judge pointed, for example, to unexplained
differences between the ESP and uranium enrichment notices:

in contrast to section 2.104(b)(2) and the LES notice that explicitly state uncontested
proceedings are not to involve a de novo application review, there is no mention
of such a review limitation in the ESP notices. . . . So too, in accord with section
2.104(b)(3)(iii), the ESP notices indicate that the NEPA review for either contested
or uncontested cases is to include a determination of whether the ESP should be
issued, denied, or appropriately conditioned to protect environmental values. These
notices, however, [differ from the LES notice in that they] contain an additional
clause not set forth in section 2.104(b)(3)(iii) directing that such a determination
should be arrived at *‘after considering reasonable alternatives.”’?’

To ‘“‘develop a unified approach,”” each of the ESP Boards, and the LES
Board, asked the parties to recommend mandatory hearing procedures.?® The

2310 C.E.R. § 51.105(a)(1)-(3).

261 BP-05-7, 61 NRC at 193, 194. See Dominion Nuclear North Anna, 68 Fed. Reg. 67,489 (Dec. 2,
2003); Exelon, 68 Fed. Reg. 69,426 (Dec. 12, 2003); System Energy, 69 Fed. Reg. 2636 (Jan. 16,
2004); Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-04-3, 59 NRC 10 (2004);
USEC, Inc. (American Centrifuge Plant), CLI-04-30, 60 NRC 426 (2004).

2TLBP-05-7, 61 NRC at 193 (citations omitted).

21d. at 194. See System Energy Resources, Inc. (Early Site Permit for Grand Gulf ESP Site),
LBP-04-19, 60 NRC 277, 298 & n.7 (2004); Dominion Nuclear North Anna, LLC (Early Site Permit
for North Anna ESP Site), LBP-04-18, 60 NRC 253, 274 n.10 (2004); Exelon Generation Co., LLC
(Early Site Permit for Clinton ESP Site), LBP-04-17, 60 NRC 229, 250 n.10 (2004); Louisiana Energy
Services, L.P. (National Enrichment Facility), LBP-04-14, 60 NRC 40, 75 n.20 (2004).
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parties suggested options of various kinds,” but the Chief Administrative Judge
considered them incompatible in significant respects:

The Applicant and the Staff have proposed in the LES hearing that the Board’s
conclusion can be based solely upon summary documents provided by the Applicant
and the Staff, coupled with a hearing involving questions raised by the Board on
those summaries. In stark contrast, the Applicants and the Staff in the Clinton
and Grand Gulf ESP cases have suggested that such a conclusion must rest upon
a thorough review of the application, the safety evaluation report (SER) and final
environmental impact statement (FEIS), and the ACRS recommendations, followed
by a hearing on questions from the Board. For the North Anna ESP proceeding,
however, the Applicant and the Staff have suggested an approach that appears to . . .
fall somewhat between these two, noting that the Board ‘‘does not make the findings
itself but rather determines whether the application and the record contain sufficient
information, and the review of the application by the Staff has been adequate to
support the Staff’s proposed findings.”*3

Hence, after consulting the several licensing boards assigned to these cases,
and in an effort to save judicial resources, the Chief Administrative Judge certified
the following six questions to the Commission:*!

(1) Should a proceeding as a whole be considered as ‘‘contested’” or ‘‘uncon-
tested,”” or should those two categorizations instead be applied to portions of
a proceeding, depending on whether or not they encompass matters that were
the subject of admitted contentions?

2 See Joint Status Report Regarding the Parties’ Proposed Discovery Plan and Other Adjudicatory
Process Issues, dated July 29, 2004 (‘‘LES Joint Status Report’’); Joint Memorandum on the
Mandatory Hearing Process, dated Oct. 8, 2004 (‘‘North Anna Joint Memorandum’’); Intervenors’
Memorandum on the Mandatory Hearing Process, dated Oct. 8, 2004 (‘‘Intervenors’ North Anna
Memorandum’’); Joint Response of Exelon Generation Company and the NRC Staff to Licensing
Board Request Regarding Mandatory Hearing Procedures for the Clinton Early Site Permit, dated
Sept. 17, 2004 (*“Clinton Joint Response’’); Joint Filing of System Energy Resources, Inc. and the
Nuclear Regulatory Commission Staff Regarding Mandatory Hearing, dated Sept. 7, 2004 (‘‘Grand
Gulf Joint Filing’”).

S0LBP-05-7, 61 NRC at 194. See also id. at 194-95 n.8.

311d. at 194-99. We have reordered and slightly rephrased the certified questions.
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(@)

(3)

(C))

(&)

(6)

What is the boards’ scope of the responsibility with respect to their findings
concerning the two ESP AEA safety issues®? and the NEPA issue?*?

In uncontested ESP proceedings, should the licensing boards’ determinations
regarding

(a) the sufficiency of the information in the application and record of the
proceeding and the adequacy of the staft’s review of the application to
support a negative finding on Safety Issue 1 and an affirmative finding
on Safety Issue 2, and

(b) the adequacy of the review conducted by the Commission pursuant to
NEPA and subpart A of 10 C.F.R. Part 51

be made by conducting a de novo evaluation of the applications at issue?

What is the appropriate scope of review for Licensing Boards in making
findings on the three ‘‘baseline’” NEPA issues, as required by 10 C.F.R.
§51.105(a)(1)-(3)?

Was the ESP and LES notices’ omission of any reference to section
51.105(a)(3)’s cost-benefit balancing requirement®* intended to narrow fur-
ther the scope of review required to be undertaken by the Licensing Boards
in these mandatory hearings?

Similarly, was omitting section 51.105(a)(3)’s *‘after considering reasonable
alternatives’’ clause from the LES notice intended to create a distinction
between the responsibilities of the LES and the ESP Licensing Boards with
regard to their findings on NEPA baseline Issue 3?

32 AEA Safety Tssue 1 is ““whether the issuance of an early site permit will be inimical to the common
defense and security or to the health and safety of the public.”” See 10 C.F.R. §2.104(b)(1)(iv).
AEA Safety Issue 2 is ‘‘whether, taking into consideration the site criteria contained in 10 CFR part
100, a reactor, or reactors, having characteristics that fall within the parameters for the site can be
constructed and operated without undue risk to the health and safety of the public.”” See 10 C.F.R.
§2.104(b)(H(D)(@)(2).

33 The overriding NEPA issue is ‘‘whether, in accordance with the requirements of subpart A of 10
CFR part 51, the early site permit should be issued as proposed.”” See LBP-04-7, 61 NRC at 197.

3 The language at issue is highlighted in bold below:

[The presiding officer will . . . [d]etermine, after weighing the environmental, economic,
technical, and other benefits against environmental and other costs, and considering
reasonable alternatives, whether the construction permit or license to manufacture should be

issued, denied, or appropriately conditioned to protect environmental values.

Section 2.104(b)(3)(ii) contains a similar balancing requirement: ‘‘the presiding officer will . . .
[ilndependently consider the final balance among conflicting factors contained in the record of the
proceeding with a view to determining the appropriate action to be taken.”
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III. DISCUSSION

In recent decades the Commission has faced few proceedings where the manda-
tory hearing requirement was applicable.’> Hence, the time is ripe for us to set
out our understanding of the mandatory hearing process. The certified questions
raise a number of intricate problems, which we will address below, point-by-
point. Overall, we expect licensing boards conducting mandatory hearings on
uncontested issues to take an independent ‘‘hard look’” at NRC Staff safety and
environmental findings, but not to replicate NRC Staff work. Giving appropriate
deference to NRC Staff technical expertise, boards are to probe the logic and
evidence supporting NRC Staff findings and decide whether those findings are
sufficient to support license issuance. With that general approach in mind, we
turn now to the specific certified questions.

A. Treatment of Entire or Only Portions of Proceeding as Contested
or Uncontested

Our regulations assign a different review function to licensing boards de-
pending on whether a case is ‘‘contested’’ or ‘‘uncontested,”’ with the former
requiring ‘‘the more intense scrutiny afforded by the adversarial process.’’ The
Chief Administrative Judge certified to us the question whether the ‘‘contested”’
or ‘‘uncontested’’ designations apply to the proceeding as a whole or instead to
each issue of each proceeding.’” Our key regulations, 10 C.F.R. §2.104(b) and
10 C.F.R. §51.105(a)(4) & (5), refer simply to contested or uncontested ‘‘pro-
ceedings,”” not to issues. But some parties in the ESP cases urged their boards
to bifurcate contested proceedings into contested or uncontested ‘‘portions.’’3
Based on our review of the intent of our regulations and prior NRC cases, we
conclude that the contested and uncontested designations apply issue-by-issue,
and not to proceedings-at-large.

Historically, when faced with the ‘‘contested’” versus ‘ ‘uncontested’’ question,
our licensing boards have repeatedly distinguished between the contested and

%3

35 But see Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-97-15, 46 NRC
294 (1997), CLI-98-3, 47 NRC 77 (1998), and CLI-98-5, 47 NRC 113 (1998); All Chemical Isotope
Enrichment, Inc. (AlChemlE Facility-1 CPDF; Facility-2, Oliver Springs), LBP-89-5, 29 NRC 99,
aff’'d, ALAB-913, 29 NRC 267 (1989), revocation of license sustained, LBP-90-26, 32 NRC 30
(1990); United States Department of Energy (Clinch River Breeder Reactor Plant), LBP-85-7, 21
NRC 507 (1985).

36 1 ouisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC
1076, 1112 (1983).

3TLBP-05-7, 61 NRC at 196.

38 See Clinton Joint Response at 10; North Anna Joint Memorandum at 5-8.
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uncontested ‘‘portion’’ of proceedings.® That distinction dates back to at least
1966, when in a policy statement the AEC made clear the issue-by-issue nature
of boards’ ‘‘mandatory’’ decisionmaking duties:

In considering those [mandatory AEA] issues, . . . the board will, as to matters
not in controversy, be neither required nor expected to duplicate the review already
performed by the Commission’s regulatory staff and the ACRS; the Board is
authorized to rely upon the uncontroverted testimony of the regulatory staff and the
applicant and the uncontroverted conclusions of the ACRS.*°

Our longstanding practice of treating contested and uncontested issues differ-
ently is grounded in sound policy. First, it leaves to the expert NRC technical staff
prime responsibility for technical fact-finding on uncontested matters. Second, it
promotes efficient case management and prompt decisionmaking by concentrating
our boards’ attention on resolving disputes rather than redoing NRC Staff work.
We emphasized in the LES hearing notice the importance we attach to resolving
licensing adjudications promptly. We specifically stated that we would seek to
‘‘avoid unnecessary delays’’ and ‘‘endeavor to identify efficiencies . . . to further
reduce the time the agency needs to complete reviews and reach decisions’’ in
such proceedings.*! We instructed the Board to ‘‘expeditiously decide legal and
policy issues’’ and also to follow the guidance in our Statement of Policy on
Conduct of Adjudicatory Proceedings®> — which was intended, among other
things, to expedite the completion of adjudications without sacrificing fairness.*

The use of a deferential review standard for uncontested issues supports these
policies of promptness and efficiency. If only a portion of a proceeding’s issues

3 See, e.g., United States Department of Energy (Clinch River Breeder Reactor Plant), LBP-83-8,
17 NRC 158 (1983), vacated on other grounds, ALAB-755, 18 NRC 1337 (1983); Duquesne Light
Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-77-29, 5 NRC 1121 (1977). Most recently, the
Licensing Board in Grand Gulf drew this same distinction. System Energy Resources, Inc. (Early Site
Permit for Grand Gulf ESP Site), LBP-04-19, 60 NRC 277, 282 (2004).

40 <<Statement of General Policy: Conduct of Proceedings for the Issuance of Construction Permits
for Production and Utilization Facilities for Which a Hearing Is Required Under Section 189a, of the
Atomic Energy Act of 1954, as amended,”’ attached as Appendix A to 10 C.F.R. Part 2, promulgated
in Miscellaneous Amendments, 31 Fed. Reg. at 12,780 (section VI(b)) (emphasis added). Accord id.
(section VI(d)). Although Appendix A was recently rescinded (Final Rule: ‘‘Changes to Adjudicatory
Process,”” 69 Fed. Reg. 2182, 2274 (Jan. 14, 2004)), it has not been replaced with conflicting
guidance. Therefore, we rely on Appendix A as an authoritative expression of the 1966 Commission’s
interpretation of section 2.104(b), and also as support for our own current interpretation of that
regulation.

4 LES, CLI-04-3, 59 NRC at 16.

42CLI-98-12, 48 NRC 18 (1998).

4 LES, CLI-04-3, 59 NRC at 17. See also Statement of Policy on Conduct of Licensing Proceedings,
CLI-81-8, 13 NRC 452, 453 (1981).
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are in dispute, it makes no sense for a licensing board to proceed as if the entire
adjudication is contested, with consequently greater demands on the parties’ and
the board’s time and resources. As the Commission’s Appeal Board concluded
when examining this issue many years ago, ‘‘the only reasonable interpretation’’
distinguishes ‘‘between issues in contest and matters which have not been placed
in controversy.”’* As we explain further below, with respect to contested issues,*
the Board ‘‘must resolve the controversy’’ itself, as a de novo matter.* But with
respect to uncontested matters, the Board must merely ‘‘decide whether the szaff’s
review has been adequate to support [its] findings.”’#

B. Scope of Boards’ Responsibility — ‘‘Consider’’ Versus
‘“‘Determine”’

The Chief Administrative Judge expresses concern that our regulations (and
ESP hearing notices) call on licensing boards to ‘‘determine’’ certain questions
in uncontested cases but merely to ‘‘consider’” them in contested cases.*® He
wonders ‘‘as a practical matter . . . what, if any, distinction was intended to
exist’’ between ‘‘consider’’ and ‘‘determine,’’*® and whether the different terms
“‘portend’” a difference in licensing boards’ ‘‘responsibility’’ in contested and
uncontested cases.”® As we have already suggested, and as we elaborate later in
today’s decision, as a general matter licensing boards should review contested and
uncontested issues differently, giving the NRC Staff considerably more deference
on uncontested issues. But in reaching that conclusion we don’t rest on any
distinction between the terms ‘‘consider’’ and ‘‘determine,’”’ which in the current
context we see as essentially synonymous.

The present cases are not the first instances of confusion regarding our reg-
ulations’ use of the terms ‘‘determine’’ and ‘‘consider.”” For example, during
the late 1960s, licensing boards indicated three times (without comment) that
the AEC’s hearing notices in uncontested proceedings had instructed the boards

44 Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760, 774 n.26
(1977) (emphases in original). See also Union of Concerned Scientists, 499 F.2d at 1077; 10 C.F.R.
Part 2, former Appendix A, § V(£)(1) (2004).

4 «“Contested issues’ are those regarding which a board will issue a merits determination, either
through an initial decision or a summary disposition order.

46 River Bend Station, ALAB-444, 6 NRC at 774 n.26.

4TId. (emphasis added).

48LBP-05-7, 61 NRC at 195-96, citing 10 C.F.R. §2.104(b)(1) (“‘consider’ issues in contested
proceeding) and 10 C.F.R. § 2.104(b)(2) (‘‘determine’’ issues in uncontested proceeding).

49LBP-05-7, 61 NRC at 195-96.

07d. at 196.
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to ‘‘consider’’ (rather than the regulation’s word ‘‘determine’’) issues.>' (More
on AEC hearing notices shortly.) The confusion emanates from a 1966 AEC
rulemaking promulgating the original version of section 2.104(b). That version
was quite similar to today’s, and included the same °‘determine’’—’’consider’’
dichotomy that prompted the Chief Administrative Judge’s certified question.
But the regulatory history of the 1966 rulemaking (and subsequent rulemakings),
together with hearing notices the AEC issued under section 2.104(b), convince us
that the AEC was using the words ‘‘determine’’ and ‘‘consider’’ synonymously.

The 1966 version of section 2.104(b)(1) required (just as that section now
requires) boards to ‘‘consider’’ a particular set of AEA issues in contested
proceedings.” Yet that same rulemaking included a Commission Policy Statement
that essentially equated the terms ‘‘consider’” and ‘‘determine.”” The 1966 Policy
Statement specified that the board ‘‘will determine’’ the correct response to
questions at issue in contested proceedings,”® and likewise stated that, ‘‘[i]n
contested proceedings, the board will . . . decide whether the findings required by
the Act and the Commission’s regulations [i.e., the mandatory AEA issues] should
be made.”’>* The Policy Statement’s use of the words ‘‘decide’” and ‘determine’’
as substitutes for section 2.104(b)(1)’s word ‘‘consider’’ strongly suggests that
the 1966 Commission considered the three words interchangeable. The AEC’s
Statement of Considerations for the 1966 rulemaking offers similar support for
this conclusion — indicating that boards were to ‘‘determine’’ the correct answers
to questions in uncontested cases and ‘‘decide’’ issues in contested ones.>

When the AEC amended its 1966 Policy Statement in 1972, it used the
word ‘‘determine’’ when describing the licensing boards’ responsibility in both
contested and uncontested construction permit proceedings®® — thus indicating
that the AEC continued to view the terms ‘‘determine’’ and ‘‘consider’’ as
synonymous. This AEC practice continued unabated over the years, as is reflected
in many AEC hearing notices.”’

3! Tennessee Valley Authority, 4 AEC 136 (1968); Wisconsin Michigan Power Co. (Point Beach
Nuclear Plant, Unit 1), 4 AEC 3, 3-4 (1967); Tennessee Valley Authority (Browns Ferry, Units 1 and
2), 3 AEC 209, 209-10 (1967).

52 Miscellaneous Amendments, 31 Fed. Reg. at 12,776.

33 1d. at 12,780 (emphasis added).

54 Id. (emphasis added).

3 1d. at 12,775.

36 Final Rule: ‘‘Restructuring of Facility License Application Review and Hearing Processes,”” 37
Fed. Reg. 15,127, 15,141-42 (July 28, 1972), Policy Statement § VI(c)(1).

571n 1971 the AEC amended its mandatory hearing rules to comply with Calvert Cliffs’ Coordinating
Committee v. AEC, 449 F.2d 1109 (D.C. Cir. 1971). Calvert Cliffs had struck down an AEC rule
eliminating NEPA reviews from the licensing boards’ mandatory hearings. There are many examples

(Continued)
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Our bottom line is that nothing of importance turns on the difference between
the terms ‘‘determine’’ and ‘‘consider.”” Obviously, the raison d’etre of our
licensing boards is to decide issues, whether contested or uncontested. So even
when our regulations merely direct boards to ‘‘consider’’ questions, we anticipate
that boards will go on to decide them as well. We remind the boards, however,
that their review of a contested issue is quite different from their review of an
uncontested one, and that this difference is reflected, to a considerable extent, in
the depth of the boards’ review (i.e., de novo or not) — an issue to which we now
turn.

C. Scope of Board Review — “‘De Novo’’ or ‘‘Sufficiency’’

The Chief Administrative Judge points to a difference in the language of the
hearing notices for the LES and the ESP cases as to whether the Board should
conduct a de novo review of the applications. The LES notice (and, we observe,
also the USEC notice) states that the Board will not conduct a de novo review when
making determinations about uncontested AEA safety matters and all nonbaseline
NEPA issues.® By contrast, all three ESP notices omit the phrase ‘‘without
conducting a de novo review.”” Omitting this language from the ESP hearing
notices could be read to imply that the ESP boards are authorized to conduct a
de novo review and then base their safety and environmental determinations on
the results of that review. Accordingly, the Chief Administrative Judge certifies
the question whether in uncontested cases the boards should conduct a de novo
review regarding (a) the sufficiency of the information in the application and
record of the proceeding and the adequacy of the NRC Staff’s AEA review of

LEIYS

prior to the 1971 Part 2 amendments where the Commission used ‘‘determine, consider,”” and
“‘decide’” interchangeably. See 31 Fed. Reg. at 15,611 & 16,286; 32 Fed. Reg. at 827, 1003, 3235,
4549, 6305, 7503, 10,996, 13,735, & 15,404; 33 Fed. Reg. at 516, 1083, 4117, 5175, 5636, 6490,
7046-47, 7702, 7730, 8235, 8358, 10,121, 11,100, 11,422, 14,243, & 20,058; 34 Fed. Reg. at 1741,
6051, 12,804, 13,709, 17,409, & 18,440; 35 Fed. Reg. at 3247, 3693, 3837, 4664, 5639, 6675, 12,680,
14,170, 16,289, 16,385, 16,750, & 17,000; 36 Fed. Reg. at 5746, 12,323, 13,699, 23,087, & 23,267.
The AEC continued to use similar terminology after 1971. See 37 Fed. Reg. at 4732; 36 Fed. Reg. at
23,168-69, 23,170, & 25,244; see also 37 Fed. Reg. at 7358, 14,249, 16,118, & 16,561.

38 Both of these notices take their language regarding de novo review almost verbatim from the
NRC’s earlier notice of hearing for LES’s proposed Claiborne Enrichment Center. See Notice of
Receipt of Application for License[;] Notice of Availability of Applicant’s Environmental Report;
Notice of Consideration of Issuance of License; and Notice of Hearing and Commission Order;
Louisiana Energy Services, L.P., Claiborne Enrichment Center,”” 56 Fed. Reg. 23,310 (May 21,
1991); Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 84
(1998).
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the application to support AEA safety findings, and (b) the adequacy of the NRC
Staff’s NEPA review.>

We hold that the boards should conduct a simple ‘‘sufficiency’’ review of
uncontested issues, not a de novo review. Only when resolving contentions
litigated through the adversary process must the boards bring their own ‘‘de
novo’’ judgment to bear. In such cases, boards must decide, based on governing
regulatory standards and the evidence submitted, whether the applicant has met
its burden of proof (except where the NRC Staff has the burden).®® But when
considering safety and environmental matters not subject to the adversarial process
— so-called ‘‘uncontested’’ issues — the boards should decide simply whether
the safety and environmental record is ‘sufficient’” to support license issuance.
In other words, the boards should inquire whether the NRC Staff performed an
adequate review and made findings with reasonable support in logic and fact.®!
‘‘An analogy is to the function of an appellate court, applying the ‘substantial
evidence’ test, although it is imperfect because the ASLB looks not only to the
information in the record, but also to the thoroughness of the review that the Staff
... has given it.”’¢?

It is true that our hearing notices in the present cases, and our regulations
themselves, arguably introduce confusion in this area. As the Chief Administrative
Judge pointed out, while our uranium enrichment hearing notices expressly
prohibit de novo board review of uncontested matters, our ESP notices say
nothing at all about it.%* Similarly, our regulations expressly prohibit de novo
board review of uncontested AEA issues, but do not apply the bar to NEPA
issues.® But nothing in our regulations or hearing notices directs boards to engage
in de novo review of uncontested AEA or NEPA issues. Today we decide as a
general matter that de novo review of uncontested issues is prohibited, whether
the issues arise under the AEA or NEPA. Our decision today rejecting de novo
review overrides any ambiguity or uncertainty deriving from our regulations or
notices.

We add a caveat. In the next part of today’s decision (Part D), we hold that
certain so-called ‘‘baseline’” NEPA conclusions require independent licensing
board judgments that some might consider tantamount to de novo review. Even
there, however, as we shall explain, the NRC Staff’s underlying technical and

bl

¥LBP-05-7, 61 NRC at 197 & n.11.

60 See 10 C.F.R. §2.325.

61 See, e.g., AIChemlE Facility, ALAB-913, 29 NRC at 268.

52 Union of Concerned Scientists, 499 F.2d at 1076.

63 LBP-05-7, 61 NRC at 196-97.

64See 10 C.F.R. §2.104(b)(2). Only subsection (i) of 10 C.F.R. § 2.104(b)(2) contains the de novo
prohibition. Subsection (ii) does not. Subsection (i) addresses AEA safety issues, whereas subsection
(i) deals with NEPA issues.
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factual findings are not open to board reconsideration unless, after a review
of the record, the board finds the NRC Staff review inadequate or its findings
insufficient.

This is not to say that we expect our licensing boards to follow a cursory,
hands-off approach to uncontested NRC Staff findings. On the contrary, as we
outline below, we anticipate that our boards will carefully probe those findings
by asking appropriate questions and by requiring supplemental information when
necessary, and thereby undertake the kind of ‘‘truly independent review’’® that
Congress anticipated when it established the mandatory hearing requirement.

From the start it was understood that a ‘‘truly independent review’’ at manda-
tory hearings meant that licensing boards were not to ‘‘rubber stamp’’ the findings
of the NRC Staff.® The boards’ role is ‘‘to constitute a check on the understanding
of the staff’’®” and ‘‘to decide whether the staff’s safety findings, on which so
much depends, were the right ones.”’® But ‘‘truly independent review’’ by licens-
ing boards, in the interest of public safety, does not mean that multiple reviews
of the same uncontested issues — first by the NRC Staff, then by the ACRS, and
finally by a licensing board — would be necessary to serve this purpose.® Rather,
full-scale (or de novo) board review of uncontested issues would in our view
amount, as was feared in 1962 when Congress confined the mandatory hearing
requirement to construction permit applications only, to ‘‘overjudicializing’’ the
process.” It defies common sense for this agency to insist that both it and its
applicants expend the same kind of ‘‘de novo’’ judicial effort for uncontested
issues as for contested ones.

Moreover, applying a less stringent ‘‘sufficiency’’ standard when examining
uncontested issues merely recognizes ‘‘the inherent limitations on a board’s
review of a matter not in contest and therefore not subject to the more intense
scrutiny afforded by the adversarial process.”’”! ““As a practical matter . . . it would
simply not be possible for the two technical members of the panel to evaluate the
totality of the material relevant to safety matters that the Staff and ACRS have
generated through many months of work. This fact is so obvious that it borders

5 Calvert Cliffs, 449 F.2d at 1118.

% David F. Cavers, Administrative Decisionmaking in Nuclear Facilities Licensing, 110 U. Pa. L.
Rev. 330, 348 (1962) (‘‘Cavers’’). Professor Cavers was a consultant to the Joint Committee when its
staff drafted the Study.

71961 JCAE Hearings 376 (Mr. Lee Hydeman).

%8 1d. at 369 (testimony of former AEC General Counsel William Mitchell).

9 See 1961 JCAE Hearings 340 (former ACRS Chairman Theos J. Thompson), 343 (former ACRS
Chairman Leslie Silverman); Views and Comments at 2, 11 (reply from ACRS and from Atomic
Industrial Forum).

70Views and Comments at 12; see also Univ. of Michigan Study at 431; 1961 JAEC Hearings 373
(Prof. Kenneth Culp Davis).

" Waterford, ALAB-732, 17 NRC at 1112.
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on the ludicrous to suggest that Congress intended the [licensing boards] to so
function.”’”

The Chief Administrative Judge recognized as much when in his certification
decision he offered an ‘‘estimate that a full review of an application, including
the SER, FEIS, and ACRS recommendations, followed by hearings on issues
raised by such a review will consume not less than 1000 person-hours (and,
perhaps, double that for complicated applications).”’”> While we certainly expect
our boards to undertake a reasonable review of NRC Staff findings on uncontested
issues, we don’t think the task need consume anything close to 1000 (or 2000)
person-hours.

How, then, should our licensing boards approach their mandatory review func-
tion? During deliberations over the 1962 AEA amendments, AEC Commissioner
Loren K. Olson offered the following apt description of the hearing examiner’s
(licensing board’s) important but limited role:

[T]he hearing examiner is supposed to make a decision based upon the record on the
ultimate question of safety. He is not to contribute evidence from his own mind to
that record. He is to take the evidence of the record and to try to conclude whether all
evidence available, whatever it be, fact and opinion, is expressed on the record. He
then proceeds to try to evaluate the record and to try to evaluate this question of risk
as identified on the record, to ascertain whether that record supports a conclusion, a
policy and technical judgment on the ultimate question of reasonable assurance of
safety.’™

This is not to say that the Commission believes the licensing boards must demand
that all possible views and facts relating in any way to the matters in question

72 Union of Concerned Scientists, 499 F.2d at 1077.

731 BP-05-7, 61 NRC at 199 n.15. In the brief it filed with us, Dominion offers some sense of the
enormous amount of time involved in the NRC Staff’s safety and environmental review that a board,
if conducting a true de novo review, might have to duplicate:

In the ESP proceedings, the NRC Staff is undertaking a two-year technical and environmental
review. The NRC Staff’s review is performed by numerous subject matter experts including
support from the national laboratories. For example, forty-two experts . . . contributed to the
Staff’s environmental review of the North Anna ESP application. . . . Based on NRC Staff
review fees, Dominion estimates that on the order of 7,500 person-hours was spent [to] produce
the draft SER and 12,000 person-hours was spent preparing the DEIS in the North Anna ESP
proceedings (and obviously, additional time will be required to finalize these documents and
complete the NRC Staff’s review). As part of the environmental review, the NRC Staff has
consulted with federal and state agencies, has held public meetings to obtain comments on the
scope of the review and later on the draft EIS, and has received and reviewed hundreds of
written comments.
Dominion’s May 18 Brief at 5.
741961 JAEC Hearings at 313. See also Cavers, 110 U. Pa. L. Rev. at 359-60.
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must be placed in the evidentiary record. Rather, the licensing boards need only
ensure that the evidentiary record contains evidence sufficient to allow them to
make a decision on the ultimate question of safety.

Our past rulemakings and adjudications also give useful guidance on how
licensing boards should proceed when examining uncontested issues. Boards are
not to ‘‘conduct a de novo evaluation of the application, [but] rather . . . test
the adequacy of the staff’s review.”’” In doing so, boards have authority to ask
clarifying questions of witnesses,’® to order the record to be supplemented,”” to
reject the proposed action,” or even to deny the construction permit outright,”
and to set conditions on the approval of the construction permit.®

As for the actual procedure to be followed at mandatory hearings, licensing
boards have considerable flexibility. The AEA’s mandatory hearing requirements
in sections 189a and 193(b)(1) are phrased generally. ‘‘[T]he Act itself nowhere
prescribes the content of a hearing or prescribes the manner in which this ‘hearing’
is to be run.”’8! The word ‘‘hearing’’ can refer to any of a number of events,
including trial-type evidentiary hearings,®® ‘‘paper hearings,’% paper hearings

75 Miscellaneous Amendments, 31 Fed. Reg. at 12,779.

76 etter from Commissioner L.K. Olson to Mr. James T. Ramey, Executive Director, Joint
Committee, dated Nov. 30, 1960, republished in 1961 Joint Committee Print, Vol. II, Appendix 9, at
580; see Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4),
ALAB-490, 8 NRC 234, 243 (1978), aff’d, CLI-79-5, 9 NRC 607, 608 (1979); Boston Edison Co.
(Pilgrim Nuclear Power Station, Unit 2), LBP-74-63, 8 AEC 330, 352, aff’d, ALAB-238, 8 AEC 656
(1974).

7T Miscellaneous Amendments, 31 Fed. Reg. at 12,779. See also Union of Concerned Scientists, 499
F.2d at 1077; Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5
NRC 503, 526 (1977), aff’d sub nom. New England Coalition on Nuclear Pollution v. NRC, 582 F.2d
87,95 (1st Cir. 1978).

78 Calvert Cliffs, 449 F.2d at 1118; Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-
123, 6 AEC 331, 335 (1973); Seabrook, CLI-77-8, 5 NRC at 526.

7 Tennessee Valley Authority (Hartsville Nuclear Plant, Units 1A, 2A, 1B, and 2B), LBP-76-44, 4
NRC 637, 645 (1976).

80 See, e. g., Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4),
LBP-78-4, 7 NRC 92, 144-46 (1978); Perry, LBP-77-29, 5 NRC at 1131-32; Hartsville, LBP-76-44,
4 NRC at 645.

81 Union of Concerned Scientists v. NRC, 920 F.2d 50, 53 (D.C. Cir. 1990). See also Sholly v. NRC,
651 F.2d 780, 791 n.27 (D.C. Cir. 1980), vacated on other grounds, 459 U.S. 1194 (1983).

82 See Kenneth Culp Davis, Nuclear Facilities Licensing: Another View, 110 U. Pa. L. Rev. 371,
380 (1962). See generally 10 C.F.R. Part 2, Subparts A-M.

83 See 10 C.F.R. Part 2, Subpart G.

84 See Final Rule: ‘‘Streamlined Hearing Process for NRC Approval of License Transfers,”” 63 Fed.
Reg. 66,721, 66,729 (Dec. 3, 1998). (**Subpart L provides for paper hearings unless oral presentations
are ordered by the Presiding Officer’’).
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accompanied by oral arguments,® hearings employing a mixture of procedural
rules,®® and legislative hearings.” The AEA’s hearing requirement does not
demand a ‘‘one size fits all’’ approach.®® Thus, we do not dictate any particular
procedure in the current cases, but we would expect the boards to select the most
appropriate and expeditious approach given the specific circumstances of a case.

D. Scope of Review for Three ‘‘Baseline’” NEPA Issues

The Chief Administrative Judge raises questions about the following three
“‘baseline’” NEPA issues set forth in 10 C.F.R. §2.104(b)(3) and 10 C.F.R.
§ 51.105(a)(1)-(3) and on which licensing boards must rule regardless of whether
the proceeding is contested:

(i) Determine whether the requirements of section 102(2)(A), (C) and (E) of the
National Environmental Policy Act and Subpart A of Part 51 of this chapter have
been complied with in the proceeding;®

(ii) Independently consider the final balance among conflicting factors contained
in the record of the proceeding with a view to determining the appropriate action to
be taken; and

(iii) Determine whether the construction permit should be issued, denied, or appro-
priately conditioned to protect environmental values.

The Chief Administrative Judge questions whether licensing boards should
take the NRC Staff’s recommended approach of simply relying on *‘the testimony

85 See, e.g., Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-01-11, 53
NRC 370, 383-86 (2001); see also 10 C.F.R. §§2.343,2.1113.

86 See, e.g., Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility),
CLI-01-13, 53 NRC 478, 479 (2001). See also 10 C.F.R. § 2.1500 ef seq.

87 See, e.g., Inquiry into Three Mile Island Unit 2 Leak Rate Data Falsification, CLI-85-18, 22 NRC
877, 882 (1985). See also Rulemaking Hearing: Acceptance Criteria for Emergency Core Cooling
Systems for Light-Water-Cooled Nuclear Power Reactors, CLI-73-9, 6 AEC 171, 172 (1973). See
also Exxon Nuclear Co. (Nuclear Fuel Recovery and Recycling Center), ALAB-425, 6 NRC 199, 201
(1977).

8 A “‘sufficiency’’ review of uncontested issues may, for example, prove suited to NRC Staff
summaries of key safety and environmental findings, along with witnesses (from the NRC Staff, on
the one hand, and separately from the license applicant) prepared to answer board inquiries. Or, if the
uncontested issues prove relatively straightforward, a simple ‘‘paper’” review may suffice.

89 As noted supra, the three cited subsections require federal agencies to (A) “‘utilize a systematic,
interdisciplinary approach’ in making decisions on major federal actions that could significantly
affect the environment, (C) prepare regarding such actions an EIS that addresses impacts, alternatives
and other considerations, and (E) study and develop alternatives where there are ‘‘unresolved conflicts
concerning alternative uses of available resources.”” 42 U.S.C. § 4332(2)(A), (C), and (E).
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of the Staff and the applicant and the conclusions of the ACRS, rather than
duplicating the NRC Staff’s review.”’? He directs our attention to Calvert Cliffs’
Coordinating Comm., Inc. v. AEC, where the court of appeals held that a hearing
board must examine the Staff’s EIS carefully to determine the adequacy of
the Staff’s review and ‘‘must independently consider the final balance among
conflicting factors that is struck in the staff’s recommendation.’’®! Based on the
D.C. Circuit’s holding in Calvert Cliffs, the Chief Administrative Judge asks (as
to the three baseline NEPA issues) whether a licensing board must

study the relevant parts of the record, such as the Applicant’s environmental report
and the Staff’s F[inal] EIS, pose written or oral questions to the Staff and Applicant,
request that they submit additional information, and conduct whatever hearings that
may be deemed necessary to resolve any questions or concerns, so that the Board
can make an independent initial decision on each ‘‘baseline’” NEPA Issue.”

The Chief Administrative Judge, however, certifies a less detailed question: what
is the appropriate scope (i.e., standard) of review for boards in making findings
on the three baseline NEPA issues as required under sections 51.105(a)(1)-(3)
and 2.104(b)(3)?3

The NRC Staff asks the Commission to prohibit de novo licensing board
review of the three NEPA baseline questions.”* In the preceding section of
today’s decision, we held that as a general matter we do not expect de novo
board review of uncontested issues. That ruling applies fully to the three NEPA
baseline issues insofar as NRC Staff factual or technical judgments are concerned.
But we acknowledge that, under our regulations, boards must *‘[i]ndependently
consider the final balance among conflicting factors contained in the record of the
proceeding.”’®

We direct our boards to follow the approach spelled out in the D.C. Circuit’s
seminal Calvert Cliffs decision. There, the court indicated that while NEPA
demands independent environmental judgments by NRC licensing boards — as
the body with responsibility for authorizing issuance of construction permits —
the boards need not rethink or redo every aspect of the NRC Staff’s environmental
findings or undertake their own fact-finding activities:

9O LBP-05-7, 61 NRC at 197, quoting North Anna Joint Memorandum at 5.
1 1d. at 198, quoting 449 F.2d at 1118 (emphasis added).

214,

BId.

94 NRC Staff’s May 25 Brief at 27-28.

9510 C.F.R. § 51.105(a)(2).
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[Clonsideration which is entirely duplicative is not necessarily required. But inde-
pendent review of staff proposals by hearing boards is hardly a duplicative function.
A truly independent review provides a crucial check on the staff’s recommendations.
The Commission’s hearing boards automatically consider nonenvironmental factors,
even though they have been previously studied by the staff. Clearly, the review
process . . . provides an important opportunity to reject or significantly modify the
staff’s recommended action.

The Commission’s regulations provide that in an uncontested proceeding the
hearing board shall on its own determine whether the application and the record of
the proceeding contain sufficient information, and the review of the application by
the Commission’s regulatory staff has been adequate, to support affirmative findings
on various nonenvironmental factors. NEPA requires at least as much automatic
consideration of environmental factors. In uncontested hearings, the board need not
necessarily go over the same ground covered in the detailed [environmental impact]
statement. But it must at least examine the statement carefully to determine whether
the review . . . by the Commission’s regulatory staff has been adequate. And it must
independently consider the final balance among conflicting factors that is struck in
the staff’s recommendation.”

In sum, under Calvert Cliffs and under NRC regulations, licensing boards must
reach their own independent determination on uncontested NEPA ‘‘baseline’’
questions — i.e., whether the NEPA process ‘‘has been complied with,”” what
is the appropriate ‘‘final balance among conflicting factors,”” and whether the
“‘construction permit should be issued, denied or appropriately conditioned.”’®’
But in reaching those independent judgments, boards should not second-guess
underlying technical or factual findings by the NRC Staff. The only exceptions to
this would be if the reviewing board found the Staff review to be incomplete or the
Staff findings to be insufficiently explained in the record. ‘“What Calvert Cliffs’
requires is an ‘independent review of staff proposals’ by the Board, and conclu-
sions independently arrived at on the basis of evidence in the record, including
the staff’s Final Environmental Impact Statement.”’®® A licensing board’s NEPA
review must not be so intrusive or detailed as to involve the board in ‘‘independent
basic research’” or a ‘‘duplicat[ion of] the analysis previously performed by the
staff.””®?

96449 F.2d at 1118 (footnote and internal quotation marks omitted).
97See 10 C.F.R. § 2.104(b)(3); 10 C.E.R. § 51.105(a)(1)-(3).

8 Midland, ALAB-123, 6 AEC at 335-36 (emphasis added).

P Id. at 335.
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E. Boards’ Responsibility Under NEPA To ‘“Weigh’’ Costs
and Benefits

The Chief Administrative Judge also certifies the question whether omitting
section 51.105(a)(3)’s cost-benefit ‘‘weighing’’ language from both the LES and
the ESP notices was intended to narrow the boards’ scope of NEPA review in
mandatory hearings.!® The answer is no.

Our response to this question is governed by 10 C.F.R. §51.105(a)(3). It
requires boards to weigh benefits against costs, and could not be altered ab-
sent a notice-and-comment rulemaking.'”! The hearing notices’ failure to refer
specifically to the weighing requirement is inconsequential.'??

We turn next to how these general principles apply to the ESP and uranium
enrichment cases before us. In uranium enrichment facility construction permit
proceedings such as LES and USEC, a board’s duty to conduct, at this stage
of the proceedings, the ‘‘weighing’’ specified in section 51.105(a)(3) is beyond
question. As we stated in an earlier LES proceeding, involving the proposed
Claiborne Enrichment Center, ‘‘NEPA is generally regarded as calling for some
sort of a weighing of the environmental costs against the economic, technical,
or other public benefits of a proposal.”’'®® We went on to point out that our own
regulations ‘‘direct the Staff to consider and weigh the environmental, technical,
and other costs and benefits of a proposed action and alternatives.’” 1%

It is telling that, although the earlier LES proceeding was governed by a
Notice of Hearing that lacked the same ‘‘weighing’’ language that is absent
from the current LES notice of hearing, the Board nonetheless conducted a
weighing and balancing.'® And although we did not fully agree with the Board’s
NEPA balancing analysis on the merits, we did not question the Board’s threshold
decision to ‘‘weigh’” and ‘balance’’ the facility’s advantages and disadvantages in
the first place. In sum, the Licensing Boards in our two currently pending uranium

100 74 at 198. The USEC notice likewise omits this language. The “‘missing’’ language states:
‘“The presiding officer will . . . [d]etermine, after weighing the environmental, economic,
technical, and other benefits, against environmental and other costs, and considering reasonable
alternatives, whether the construction permit or license to manufacture should be issued, denied,
or appropriately conditioned to protect environmental values.”’

101600 5 U.S.C. § 553; see also, e.g., Shell Offshore Inc. v. Babbitt, 238 F.3d 622, 629-30 (5th
Cir. 2001); Appalachian Power Co. v. EPA, 208 F.3d 1015, 1028 (D.C. Cir. 2000). But cf. National
Whistleblower Center v. NRC, 208 F.3d 256, 258 (D.C. Cir. 2000) (NRC may issue case-specific
order overriding procedural regulation).

1021y fact, the hearing notices require compliance with Part 51, which in turn expressly requires
cost-benefit ‘‘weighing.”” See, e.g., USEC, CLI-04-30, 60 NRC at 428, 437.

103 Claiborne, CL1-98-3, 47 NRC at 88.

10414, at 89.

10514, at 84-86 (1998), aff’g in part and rev’g in part LBP-96-25, 44 NRC 331, 336-75 (1996).
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enrichment facility proceedings must conduct, at this stage of the proceedings,
the ‘‘weighing’’ specified in section 51.105(a)(3).

By contrast, the Licensing Boards in our three currently pending ESP cases
cannot perform cost-benefit ‘‘weighing’” — because an ESP is only a ‘‘partial’’
construction permit and 10 C.F.R. § 52.21 explicitly exempts both the NRC Staff
and the applicant from assessing the ESP’s benefits.!% Because the environmental
report will lack such an assessment, neither the NRC Staff nor the Licensing
Boards can conduct the ‘‘weighing’’ in its EIS ordinarily required under NEPA.!%7
This does not equate to evading the NEPA cost-benefit analysis, but merely
postpones the analysis until the next (combined operating license) phase of
licensing.'® At that time, the NRC Staff and ESP applicants will have much
more cost-benefit information to provide reviewing licensing boards. Postponing
the NEPA cost-benefit balancing simply reflects the limited scope of an ESP
proceeding, as compared with that of a full construction permit case (addressing
both site and plant design) or a combined license proceeding (such as LES and
USEC).

F. Boards’ Responsibility Under NEPA To Consider Reasonable
Alternatives

The ESP notices state that the licensing boards must make the third threshold
NEPA determination (whether the license should be issued, denied, or appro-
priately conditioned to protect environmental values) only ‘‘after considering
reasonable alternatives.”” The LES and USEC notices, however, contain no
language referring to consideration of reasonable alternatives. This difference is
the basis for the Chief Administrative Judge’s final certified question to us: Was
omitting the phrase ‘‘after considering reasonable alternatives’’ from the LES and
USEC notices intended to create a distinction between the responsibilities of the
LES and the ESP Licensing Boards?'®

106 See also 10 C.F.R. §§52.17(a)(2), 52.18; Final Rule: “‘Early Site Permits; Standard Design
Certifications; and Combined Licenses for Nuclear Power Reactors,”” 54 Fed. Reg. 15,372 (Apr. 18,
1989).

107 The Board’s analysis is limited to material “‘contained in the record of the proceeding.”” 10
C.F.R. §51.105(a)(2).

108 600 10 C.F.R. §§51.97, 52.79(a)(1), 52.89. See generally Duke Cogema Stone & Webster
(Savannah River Mixed Oxide Fuel Fabrication Facility), CLI-02-9, 55 NRC 245, 249 (2002).

1091 BP-05-7, 61 NRC at 198-99.
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The short answer is no. Both our regulations''® and NEPA itself''! require
the NRC to consider alternatives before deciding whether to take major federal
actions significantly affecting the environment. But, as with the cost-benefit
issue discussed above, the ‘‘reasonable alternatives’” issue does not apply with
full force to ESP (or ‘‘partial’’ construction permit) cases. At the ESP stage
of the construction permit process, the boards’ ‘‘reasonable alternatives’ re-
sponsibilities are limited because the proceeding is focused on an appropriate
site, not the actual construction of a reactor. Thus, boards must merely weigh
and compare alternative sites, not other types of alternatives (such as alternative
energy sources).!'? By contrast, the requirement for consideration of ‘‘reasonable
alternatives’’ has a broader scope in construction permit proceedings for uranium
enrichment facilities. Because the scope of these latter proceedings is not limited
to mere site selection, the quoted phrase — ‘‘after consideration of reasonable
alternatives’” — as applied in those proceedings is not limited to a consideration
of alternative sites.

We close our discussion of this final certified question by offering what we
believe is the reason for the disparity among the different notices of hearing. The
discrepancy in all likelihood stems from the slight wording difference between 10
C.F.R. §51.105(a)(1)-(3) (referring to alternatives) and 10 C.F.R. §2.104(b)(3)
(not referring to alternatives). It appears that the drafter of the ESP notices relied
on section 51.105, while the drafters of the LES and USEC notice relied on
section 2.104 and also tracked almost verbatim the language of the 1991 Notice
of Hearing in the earlier construction permit proceeding for LES’s Claiborne
Enrichment Center.''> A review of our mandatory hearing notices for the 30
years preceding our publication of the USEC notice on October 18, 2004, reveals
that the instant discrepancies are not isolated occurrences. Although fourteen
notices have included the phrase ‘‘after considering reasonable alternatives’ or

1108¢¢ 10 C.FR. §51.71(d) (NRC Staff obligation to analyze ‘‘alternatives’’); 10 C.F.R.
§51.105(a)(3) (licensing boards’ obligation to consider ‘‘reasonable alternatives’’). See also 10
C.F.R. §§52.17(a)(2), 52.18 (‘‘an evaluation of alternative sites to determine whether there is any
obviously superior alternative to the site proposed’”).

INEPA §§ 102(2)(C)(iii), 102(2)(E), 42 U.S.C. §§4332(2)(C)(iii), 4332(2)(E). See generally
United States Department of Energy (Clinch River Breeder Reactor Plant), CLI-76-13, 4 NRC 67, 76,
79, 81, 89 n.28, 90-91, 92 (1976); Louisiana Energy Services, L.P. (Claiborne Enrichment Center),
LBP-96-25, 44 NRC 331, 340-41 (1996), aff’d in part and rev’d in part on other grounds, CLI-98-3,
47 NRC 77 (1998).

1128ee 10 C.F.R. §§ 52.17(2)(2), 52.18.

11356 Fed. Reg. 23,310 (May 21, 1991).
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‘‘considering available alternatives,”’!'* six others have omitted those phrases.!!>
We resolve that discrepancy today by instructing the NRC Staff to include in all
future mandatory hearing notices the language from the Clinton notice describing
the NEPA elements of construction permit and early site permit proceedings —
language that includes the requirement to ‘‘consider[ ] reasonable alternatives.’’ !

Finally, we observe that, even though section 2.104(b) contains no direct refer-
ence to considering reasonable alternatives, it still imposes that same requirement
indirectly, by mandating that applications satisfy the standards of Part 51, Subpart
A" That subpart includes section 51.105(a)(3), which in turn requires licensing
boards to ‘‘consider reasonable alternatives.”’

G. Extent of Intervenors’ Participation in Mandatory Hearings

Although the Chief Administrative Judge did not certify a question to us
regarding the extent of intervenor participation in the mandatory hearings at
issue, the Board in North Anna did raise this question and requested the parties’
comments.''® The question is relevant to the LES, Clinton, and North Anna
proceedings, in each of which Intervenors are participating, and also may be
relevant to the USEC proceeding, where two petitions to intervene are pending.''
We therefore choose to address the North Anna Board’s question sua sponte.

The scope of the Intervenors’ participation in adjudications is limited to their
admitted contentions, i.e., they are barred from participating in the uncontested
portion of the hearing. Any other result would contravene the objectives of our
“‘contention’’ requirements. Our 2004 revisions to the Subpart L procedural
rules permit intervenors (and other parties) to submit written testimony only on
admitted contentions'® and to submit proposed findings of fact and conclusions
of law relevant only to those contentions that were addressed in the oral hearing.'?!
Similarly, our 1989 amendments to the Subpart G procedural rules limited both
an intervenor’s proposed findings and its appeals to only those contentions that

11439 Fed. Reg. 37,528, 38,013, 42,938, & 44,065; 40 Fed. Reg. 6835, 25,708, 47,219, & 52,768;
41 Fed. Reg. 44,761; 42 Fed. Reg. 8439 & 8441; 68 Fed. Reg. 67,489 & 69,426; 69 Fed. Reg. 2636.
See also 39 Fed. Reg. 33,588.

11544 Fed. Reg. 26,229; 53 Fed. Reg. 15,315 & 15,317; 56 Fed. Reg. 23,310; 66 Fed. Reg. 19,994;
69 Fed. Reg. 5873.

11668 Fed. Reg. 69,426, 69,427 (Dec. 12, 2003).

710 C.F.R. § 2.104(b)(3)(0).

18 See North Anna Joint Memorandum at 1, citing Transcript of Sept. 15, 2004 Prehearing
Conference at 439.

119 As noted above, the Grand Gulf proceeding is uncontested.

12010 C.F.R. §2.1207(a)(1).

12110 C.F.R. §2.1209.
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the intervenor had itself placed in controversy. Our purpose there was ‘‘to ensure
that the parties and adjudicatory tribunals focus their interests and adjudicatory
resources on the contested issues as presented and argued by the party with the
primary interest in, and concerns over the issues.’’'?? This same purpose likewise
justifies our limiting the scope of intervenor participation in mandatory hearings.

H. Other Matters

The Intervenors (joined by Petitioner in USEC) offer a set of suggestions,
all aimed at ensuring that various documents reflect the nonfinal nature of the
environmental reviews to date. They suggest that the titles of the Boards’
decisions should reflect the fact that they did not include some NEPA issues in
their review.'?* The Intervenors and Petitioner also suggest styling the draft and
final EISs as ‘‘partial,”’'?* and styling any issued ESP as a ‘‘conditional ESP,”’
due to the absence of any determination as to compliance with section 401 of
the Clean Water Act.'> While we have no objection in principle to the Boards
and parties using such clarifying language, we consider the language to be quite
unrelated to the certified questions regarding NEPA. Therefore, we decline to
address the suggested language here.

Finally, the intervenors and petitioner urge the Commission to consider the
effect of any approvals on cultural resources, pursuant to the National Historic
Preservation Act.!? This matter is also unrelated to the certified questions.

IV. CONCLUSION

We instruct the Licensing Boards in the three ESP cases and the two uranium
enrichment cases before us today to follow the guidance set forth above when
conducting mandatory hearings.

122 Final Rule: ‘‘Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in
the Hearing Process,”” 54 Fed. Reg. 33,168, 33,178 (Aug. 11, 1989).

123 Intervenors’ North Anna Memorandum at 3; Intervenors’ Response to Certified Questions
(CLI-05-9), dated May 18, 2005, at 6-7.

1241ntervenors’ North Anna Memorandum at 3.

12514, at 3-4, citing 33 U.S.C. § 1341; Intervenors’ Response to Certified Questions (CLI-05-9),
dated May 18, 2005, at 6-7. The Intervenors in the North Anna proceeding alternatively propose
requiring Dominion to obtain a certification from the Commonwealth of Virginia stating that the site
will meet federal water quality standards. Intervenors’ Response to Certified Questions (CLI-05-9),
dated May 18, 2005, at 8.

126 Intervenors’ Response to Certified Questions (CLI-05-9), dated May 18, 2005, at 8, citing 16
U.S.C. §470(f).
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IT IS SO ORDERED.

For the Commission!'?’

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 28th day July 2005.

Commissioner Gregory B. Jaczko respectfully dissents, in part:

While in large part I concur with my fellow Commissioners in this Order,
I dissent as to the Commission’s decision to determine, at this stage of the
proceedings, the extent of an intervenor’s ability to participate in the uncontested
portions of a mandatory hearing.

The question as to the intervenors’ role in a mandatory hearing was not
certified to the Commission for resolution. The Commission has, instead, elected
to address this issue under its sua sponte authority. In doing so, the Commission
did not request, and therefore did not receive the benefit of having this issue fully
addressed in the briefs filed by the parties. This is an extremely important issue
and if the Commission elects to determine this issue in a sua sponte fashion, the
resulting decision should be as well informed as possible.

Without having the views of all the parties regarding this issue on the record
before me, I do not have an adequate basis to conclude that this decision’s
discussion and ruling on the intervenor’s role meets those standards, and thus I
am required to dissent.

127 Commissioner Merrifield was not present when this item was affirmed. Accordingly the formal
vote of the Commission was 2-1 in favor of the decision. Commissioner Merrifield, however, had
previously voted to approve this Memorandum and Order and had he been present he would have
affirmed his prior vote.
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Cite as 62 NRC 53 (2005) LBP-05-15

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Thomas S. Moore, Chairman
Dr. Charles N. Kelber
Dr. Peter S. Lam

In the Matter of Docket No. 70-03098-ML
(ASLBP No. 01-790-01-ML)

DUKE COGEMA STONE & WEBSTER
(Savannah River Mixed Oxide Fuel
Fabrication Facility) July 20, 2005

ORDER

(Terminating Proceeding)

On May 10, 2005, Duke Cogema Stone & Webster (DCS) filed a motion
to terminate this proceeding because all admitted contentions had been resolved
and the deadline for late-filed contentions regarding the NRC Staff’s Final
Safety Evaluation Report (FSER) had passed. Thereafter, on May 12, 2005, the
Licensing Board issued an order stating that ‘‘[b]efore terminating the proceeding,
however, we must ensure that the terms of our earlier June 29, 2001 protective
order and affidavit of nondisclosure regarding the accounting and destruction
of proprietary information have been followed by [Georgians Against Nuclear
Energy] GANE with respect to the material it obtained pursuant to that protective
order.”’! The order then established a schedule for GANE to file an accounting of

! Licensing Board Memorandum and Order (Concerning Responsibilities Under Protective Order)
(May 12, 2005) at 1 (unpublished).
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the proprietary information in its possession and to deliver the documents to the
Board for destruction.

GANE timely filed its accounting and delivered the proprietary documents in
its possession to the Board for destruction. Neither DCS nor the NRC Staff filed
an objection to GANE’s accounting. The Board accepts GANE’s accounting and
has taken the necessary steps to have the proprietary documents destroyed.

In its response to DCS’s motion to terminate the proceeding, the Staff indicated
that after the Board terminated the proceeding the Staff would initiate actions to
terminate the NRC security clearances issued to GANE’s counsel and expert.? The
Staff’s response prompted a request from GANE that its clearances be maintained
until it is determined whether the clearances will be needed for the so-called
“‘operating license’’ proceeding for the MOX facility, a proceeding in which
GANE stated it intends to intervene.? On June 15, 2005, the Board directed the
Staff to respond, inter alia, to GANE’s request to keep the clearances.* On July 1,
2005, the Staff responded, concluding that the Commission’s regulations do not
permit GANE’s security clearances to be maintained.> GANE filed no response
to the Staff’s filing.

The Board has resolved all the admitted contentions in the proceeding and the
time for late-filed contentions on the Staff’s FSER has expired without any such
contentions being filed. Further, all of GANE’s outstanding obligations regarding
proprietary information have been fulfilled. Accordingly, the proceeding is
hereby terminated. Finally, as the Staff asserts, the applicable regulation, 10
C.F.R. §2.905(g), requires that GANE’s security clearances be terminated at the
conclusion of the proceeding.

2NRC’s Staff’s Response to DCS’” Motion To Terminate Proceeding (May 25, 2005) at 5.
3 Letter from Diane Curran to Administrative Judges (May 27, 2005) at 1.

4Li(:ensing Board Order (June 15, 2005) at 1 (unpublished).

SNRC Staff’s Response to Board’s Order (July 1, 2005) at 7.
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IT IS SO ORDERED

THE ATOMIC SAFETY AND
LICENSING BOARD®

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Dr. Charles N. Kelber
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 20, 2005

6 Copies of this Order were sent this date by Internet e-mail transmission to (1) GANE, (2) BREDL,
(3) DCS, and (4) the NRC Staff.
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Cite as 62 NRC 56 (2005) LBP-05-16

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Michael C. Farrar, Chairman
Alan S. Rosenthal
Dr. Peter S. Lam

In the Matter of Docket Nos. 50-336-LR
50-423-LR
(ASLBP No. 05-837-01-LR)

DOMINION NUCLEAR CONNECTICUT, INC.
(Millstone Nuclear Power Station,
Units 2 and 3) July 20, 2005

In this license renewal case, the Licensing Board finds that (1) petitioner
County’s unjustified belatedness in presenting emergency planning contentions
does not preclude its participation, once the relevant offsetting factors are properly
evaluated; (2) the asserted contention-drafting weaknesses are not of the sort that
should block participation by a highly motivated and crucially affected local
government entity on matters for which it is legally responsible; and (3) the
request for an exemption from the jurisdictional barrier to the petition has a
colorable basis and thus should be certified to the Commission for resolution.

RULES OF PRACTICE: INTERVENTION PETITION (GOOD
CAUSE FOR LATE FILING)

Arguments about the insufficiencies of constructive notice are inconsequential
in light of the adoption of a legislative resolution demonstrating that the petitioner
county government had actual notice of the proposed license renewals at a
relatively early date. The problems inherent in the petitioner’s efforts, under a
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new administration, to launch its participation in an unfamiliar forum governed
by specialized rules do not establish good cause for its belatedness.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(BALANCING OF CRITERIA)

Under the current Rules (10 C.F.R. §2.309(c)(1)), the need for balancing all
the relevant factors — regardless of the absence of good cause for the late filing
— is made explicit, thus codifying the Commission’s West Valley interpretation
of former Rules. Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant),
CLI-75-4, 1 NRC 273 (1975).

RULES OF PRACTICE: STANDING TO INTERVENE

Given that the Rules of Practice long conferred a special status on any
State and local governments that wished to participate in some fashion in the
adjudicatory process (see 10 C.F.R. §2.715(c) (former rules)), and now confer
automatic full-participation standing on such governmental bodies if they have
jurisdiction over the geographical area in which the reactor at issue is located (see
id. §2.309(d)(2)(i) (current rules)), similar reasoning supports finding standing
on behalf of a local government having jurisdiction over a geographical area
admittedly affected by reactor operations, with respect to an issue that stems
precisely from those effects.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(OTHER MEANS)

In light of the parties’ concession about the apparently infinitesimal success
rate of petitions filed under 10 C.F.R. § 2.206, and notwithstanding whatever a
careful, thorough historical analysis might show on that score, the Board finds no
basis for treating section 2.206 petitions as a practical ‘‘other means’’ available
for protecting the County’s interests here within the meaning of the fifth factor in
the regulatory criteria.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(REPRESENTATION BY EXISTING PARTIES)

Even if there were a private party currently pressing a similar emergency
planning contention, the County’s overriding, paramount interest in — and
responsibility for — that particular subject prevents that interest from being
‘“‘represented by existing parties.”’
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RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(BROADENING AND DELAYING)

The fact that a petitioner’s participation will ‘‘broaden the issues’” and ‘‘delay
the proceeding’’ receives relatively less weight in a license renewal proceeding
brought over a decade before the expiration of the first of the existing licenses,
and in which the Staff’s safety review is not due to be concluded for another
several months.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(ASSISTING IN DEVELOPMENT OF RECORD)

In terms of whether it can ‘‘reasonably be expected’’ that a petitioner’s
participation would ‘‘assist in developing a sound record,”” weaknesses in timing
and content of an initial filing can be overcome by subsequent written filings,
as well as by an oral demonstration of a sense of purpose and a commitment to
participate and to contribute.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(BALANCING OF CRITERIA)

Balancing of the regulatory factors in favor of petitioner County accurately
reflects the County’s status as a local government and the nature of its contention,
whereby it seeks to intervene on a subject that it is not only expert in, but about
which it is required by its government role to take on a heavy responsibility in
finding and implementing solutions.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION
(BALANCING OF CRITERIA)

Excusing the unjustified belatedness of the petitioner County does not establish
an alarming precedent undercutting the rules for the benefit of all dilatory
petitioners, but rather simply recognizes the different role and strengths that a
local government can, in the public interest, bring to NRC proceedings.

RULES OF PRACTICE: INTERVENTION PETITION (PLEADING
REQUIREMENTS)

The reasoning behind, and the purposes served by, the increased stringency of
the agency’s rules on pleading and supporting contentions are not undercut by
the Board’s finding that the petitioner County’s pleading was adequate, given its
acknowledged crucial role and substantive expertise on the emergency planning
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subject matter, about which the County — more so than the Applicant or the
NRC Staff — will be held to account by its populace if the need to activate an
emergency plan ever arises.

RULES OF PRACTICE: INTERVENTION PETITION (PLEADING
REQUIREMENTS)

Other, nongovernmental prospective intervenors may be held to a higher
standard than Petitioner County when applying the contention pleading rules
to them, in order to assure that they have made a serious commitment to the
process, have come forward with a specific focus, and are capable of making —
and prepared to make — a knowledgeable contribution on real issues, elements
that seem to underlie the periodic changes that have made those pleading rules
increasingly stringent. See the instruction in Duke Energy Corp. (Oconee Nuclear
Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999), that ‘‘the rule
helps to insure that full adjudicatory hearings are triggered only by those able
to proffer at least some minimal factual and legal foundation in support of their
contentions.’’

ADJUDICATORY BOARDS: JURISDICTION

Whether the Licensing Board has jurisdiction is a question for the Board, not
the parties, to determine, for a tribunal invariably has the jurisdictional power
and duty to determine whether it has jurisdiction. Even where it appears that a
tribunal may ultimately be found to lack jurisdiction over a matter, no principle
precludes that tribunal, before addressing that question, from simply suggesting to
the parties that there may be a way to settle their grievances by way of discussions
among themselves, which could lead to a settlement agreement that calls for
the petitioner simply to withdraw its initiating papers, leaving the tribunal with
nothing to decide and thus no need ever to pass upon whether it had jurisdiction
over the (settled) subject matter.

ADJUDICATORY BOARDS: AUTHORITY OVER STAFF ACTION

A licensing board’s urging the parties to conduct settlement negotiations, in a
matter in which the board’s jurisdiction might ultimately turn out to be lacking,
does not contravene principles precluding licensing boards from attempting to
direct the Staff in the performance of its nonadjudicatory regulatory functions,
where settlement suggestions evinced no intention to direct the Staff in how it
performs its substantive emergency planning regulatory duties but merely sug-
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gested one possible approach to settlement, whose adoption and implementation
was left entirely to the parties to discuss without any input from the Board.

RULES OF PRACTICE: CERTIFICATION OF ISSUES TO
COMMISSION

Although emergency planning issues are ordinarily and intentionally excluded
from license renewal proceedings, the situation at hand deserves some attention
because (1) the petitioning County is not located in the same State as the reactor
and thus the usual political forces and administrative relationships that might help
the County draw attention to its concerns, outside the adjudicatory process, are
not at work; and (2) the situation presents an unusual combination of factors
such as population density (both permanent and vacation), forecasted changes
therein, and geographical and roadway limitations. Thus it is appropriate for the
Commission to consider whether an exemption should be granted to allow the
County’s concerns to be addressed in this license renewal process, so that the
growth of the external area could be given some consideration along with the
aging of the internal equipment.

RULES OF PRACTICE: SETTLEMENT

The adjudicatory process may not be the best place for those units of local
government that are not opposed to a facility’s existence but that genuinely wish
to work on enhancing its safety to hammer out their areas of disagreement with
the Staff; a more collaborative approach may be in order where the State or
local governmental body’s interest lies in ensuring that the contemplated license
activity is conducted with due regard for the public health and safety and for
the preservation of environmental values, which is the ultimate objective of all
governmental bodies and represents a common goal that could most efficiently
and effectively be achieved not through butting heads in opposition in a hearing
room, but rather through putting heads in combination in a conference room.

EMERGENCY PLAN: EMERGENCY PLANNING ZONES (SIZE)

Certification of an exemption request to the Commission does not reflect
endorsement of petitioner County’s expansive views as to the geographic reach of
NRC review of emergency planning. The County is free to make its own plans for
areas farther removed than the geographic bounds set by applicable regulations,
but doing so is within its bailiwick, not the NRC’s.
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RULES OF PRACTICE: SETTLEMENT

Pendency of certification to the Commission, while halting any further action
by the Board on the pending contentions, does not preclude the parties from
resurrecting their settlement discussions in an effort to reach an arrangement
amongst themselves that would avoid any need for adjudication to continue.
Alternatively, the Commission may simply choose to exercise its supervisory
authority over the Staff to direct the Staff to interact with the County in a manner
that would moot the adjudication.

TECHNICAL ISSUES DISCUSSED

The following technical issue is discussed: emergency planning.

MEMORANDUM AND ORDER

(Concerning Belated Intervention Petition)

INTRODUCTION AND SUMMARY

The Setting

The County of Suffolk, New York, put before the agency in early February
a belated request that it be allowed to intervene to challenge an aspect of
the application of Dominion Nuclear Connecticut for 20-year extensions of its
existing 40-year licenses for the second and third units of the Millstone Nuclear
Power Station. Dominion’s licenses are not set to expire until 2015 and 2025,
respectively; we are told that the NRC Staff’s evaluation of the license renewal
applications is not scheduled to be completed until November of this year. Tr. at
20.

The Millstone Station is located in southeastern Connecticut, on the shore of
Long Island Sound near New London. Suffolk County occupies the eastern sector
of New York State’s Long Island, with portions of the County’s North Fork and
several adjoining islands extending northeasterly across the Sound, reaching to
less than 10 miles from the Millstone reactors.

Based upon that proximity, the County seeks to have admitted before us,
and thereafter to litigate, a set of contentions that all focus on challenging the
adequacy of Dominion’s plan for dealing with potential post-accident emergency
situations that might pose a radiological threat to Suffolk residents and visitors.
In presenting that challenge, the County focuses particularly on the demographic
and related changes anticipated over the license renewal period and the peculiar
geographic and other limitations that restrict evacuation of areas of the County.
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The Arguments

Dominion and the NRC Staff oppose the County’s intervention on three key
grounds. As to timeliness, they argue that the petition, filed 8 months after the
deadline, was woefully and unjustifiably late (see 10 C.F.R. §2.309(c)(1)(1)),
and does not benefit sufficiently from the offsetting factors that the applicable
regulation instructs us to consider (id. 2.309(c)(1)(ii)-(viii)); as to content, they
claim that the contentions are not framed or supported in a manner that meets
the agency’s stringent pleading requirements (see id. § 2.309(f)(1)); and in any
event, as to jurisdiction, they point out that the County seeks to raise issues that
Commission regulations and decisions say are to have no part in license renewal
proceedings (see id. § 50.47(a)(1), and CLI-04-36, issued earlier herein, 60 NRC
631, 640 (2004)).

Countering, the County points out that Commission precedents leave room
for belated interventions even where a petition is inexcusably late (see, e.g.,
Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-75-4, 1 NRC
273 (1975)). On that score, the County argues that for a number of reasons,
particularly the 10-year time frame before the expiration of the first of the licenses’
current terms, considerations of untimeliness should not bar its intervention in
light of the support it finds in the offsetting regulatory factors.

As to content, the County argues that its contentions were adequately pleaded
in light of their stated purpose and the County’s inherent expertise in the subject
matter. To overcome the jurisdictional hurdle, the County asked (albeit in a reply
filing) for a waiver of, or exception to, the Commission-imposed proscription
against our entertaining emergency plan issues, on the grounds that the purposes
for which the Commission adopted that ban would not be served by its application
to the County’s petition here (see 10 C.F.R. § 2.335(b)). Under subsections (c)-(d)
of that Rule, we can deny such a request ourselves but not surprisingly may not
grant it; instead, if we think it might be meritorious, we must send it to the
Commission, which authored the underlying proscription, for determination of
whether a waiver/exception is warranted.

The Negotiations

As previously recounted,' partway through a conference call we convened on
April 12, it appeared from the parties’ presentations (see Tr. at 43-44, 51 et seq.)
that all three — while holding disparate views on many aspects of the legitimacy of

"' Our description herein of the genesis, conduct, and outcome of the negotiations is taken largely
verbatim from three of our prior unpublished orders, entered on April 15, May 11, and June 3, 2005.
‘We omit quotation marks except where they serve to emphasize particular aspects of what we said on
those occasions.
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the pending petition — ‘‘might hold common views on certain values underlying
the petition, i.e., on the benefits that could be achieved by the establishment of a
long-term working relationship centered on their mutual interest in well-conceived
emergency plans protecting residents not just of southeastern Connecticut but also
of areas of Suffolk County.”” April 15 Memorandum of Conference Call at 1.
Seeing that commonality, we suggested that the parties ‘‘utilize the pending
dispute as a springboard for establishing just such a relationship (see, e.g., Tr. at
57-58)”" as a way of settling the matter. Ibid.

In thus building on the participants’ views to suggest settlement possibilities,
the Board noted that two of its members were then facing obligations in another
proceeding that involved more pressing priorities than were then presented herein.?
Because this Board was thus not able to turn immediately to the pending matters,
we suggested (Tr. at 89-90) that

no decisional delay would be incurred were the parties to attempt to agree upon
a Memorandum of Understanding, or other similar arrangement, that would not
only guide the resolution of any current controversy among them but would, more
importantly, provide a framework for cooperative solutions of similar emergency
planning matters that might arise over the coming years and even decades (if the
sought-after license renewals are granted) of operation of the Millstone reactors.

April 15 Memorandum at 2. In other words, based on their own expressions,
we thought the participants had the chance to settle not only the specifics of this
intervention request but also any related matters that would likely arise over the
lengthy future, and urged them to attempt to do so.

Given the existence of three factors — i.e., the parties’ apparent receptivity to
the Board’s settlement suggestion, the Board’s evaluation of relative decisional
priorities and timing, and the Commission’s emphasis on the value of settlements
(10 C.F.R. §2.338) — we indicated we would hold the matters before us in
abeyance pending receipt by May 6 of a progress report on the parties’ discussions
(see Tr. at 90). That report, we said, would likely indicate that one of three
situations existed: (1) that settlement chances were ‘‘hopeless and you want
the case decided,”” (2) that ‘‘you’ve settled the thing and the petition can be
withdrawn,”” or (3) that ‘‘you’re making progress and need more time . . ..”" (Tr.
at 93-94). As we later elaborated, ‘‘if those discussions are ultimately successful,
the now-pending matters could then be dismissed by agreement, with the short-

2See Tr. at 89, referring to Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Instal-
lation), Docket No. 72-22-ISFSI, in which a lengthy April 6 oral argument had only recently been
held on the State of Utah’s Motion for Reconsideration of that Board’s decision on ‘‘F-16 Aircraft
Accident Consequences.’’
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term-focused adjudication thus terminated in favor of long-term non-adjudicatory
solutions’” (April 15 Memorandum at 2).

On the anticipated date of May 6, the three participants filed with us separate
‘‘progress reports on the interaction among them that we had thought might
enable the matter pending in front of us to be settled.”” May 11 Memorandum.
Although, as will be discussed below, we found certain arguments contained in
the reports filed by Dominion and the Staff to be problematic, in the circumstances
we chose not to address those aspects then; instead, we took a positive focus by
simply saying that it appears from the three reports ‘‘that a scheduled settlement
meeting had to be postponed but that rescheduling efforts, to which all parties are
committed, are underway.”’ Ibid. We concluded with an exhortation: ‘‘Pending
further order of this Board, two of whose members remain occupied with a
more pressing matter, the parties are encouraged to continue their settlement
efforts . . ..”" Ibid.

A settlement meeting was indeed held on May 18. Each participant subse-
quently filed a report expressing its view of the meeting; the last such report was
received on May 26. These caused us to observe that ‘‘the upshot of those reports,
it is fair to say, is that, while some progress was achieved in promoting an ongoing
relationship, and in sharing information, among the participants, settlement of the
matter pending before us is not foreseeable.”” June 3 Status Memorandum at 1
(emphasis added).

After commending the parties for undertaking those settlement efforts, we
noted that the more pressing matter that had demanded our priority attention had
also been completed the previous week,? and that we were thus then in position
to turn our attention to deciding the merits of the County’s pending intervention
petition and the oppositions thereto. June 3 Memorandum at 1-2. We observed
then that our decision on the pending petition would involve the key issues that
had been discussed on the conference call and that we would ‘‘also be passing
upon the legitimacy of certain other arguments presented by the participants.’’ Id.
at 2. We now address all these matters.

The Result

This matter is not as simple as Dominion and the NRC Staff would have it;
indeed, it is far more complex. In the first place, and as we explain in Part I below,
the County’s belatedness does not preclude its participation, once the relevant
offsetting factors are properly evaluated. Nor, as we indicate briefly in Part
II, are the asserted contention-drafting weaknesses of the sort that should block

3 See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-05-12, 61
NRC 319 (2005).
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consideration of a pleading of this nature by a highly motivated and crucially
affected local government entity on matters for which it is legally responsible.

We consider in Part I1I, below, the jurisdictional barrier to the petition, and the
exemption request that seeks a way around that barrier. Finding that request to
have a colorable basis, we CERTIFY it to the Commission for resolution.

As adverted to on page 64 above and just before the start of this section, we
also put to rest in Part III other matters reflected in the opposing filings. Because
of their collateral nature, we do so largely in footnotes (notes 13 and 14 and
accompanying text).

I. BELATEDNESS OF FILING

The County’s intervention petition was filed very late, and the reasons it gave
for the delay (contained in its papers and not recounted here) do not rise to the
level of “‘good cause.”” Even if what the County says about the insufficiencies
of constructive notice had merit, the County legislature’s adoption of a resolution
on the subject of the Millstone license renewals demonstrates that there was
actual notice of those proposed renewals at a relatively early date. We are not
necessarily unsympathetic to the problems inherent in the County’s efforts, under
a new administration, to launch its participation in an unfamiliar forum governed
by specialized rules — but even with those handicaps, there was no good cause
for such belatedness.

That does not, however, end our inquiry. Even under the old Rules of Practice,
which were not as grammatically clear as the current ones, other factors listed
in the regulations were to be weighed against the presence or absence of good
cause. Notably, in the case in which that weighing process was enunciated, the
late-filing petitioner was a County that had sought to intervene 9 months late,
without good cause — indeed, without any cause. The Commission allowed its
intervention (after two lower tribunals did not). Nuclear Fuel Services, Inc. (West
Valley Reprocessing Plant), CLI-75-4, 1 NRC 273, reversing ALAB-263, 1 NRC
208 (1975) (see also the dissenting opinion of the Appeal Board Chairman, 1
NRC at 217), which had affirmed LBP-75-4, 1 NRC 89.

Under the current Rules, the need for balancing all the relevant factors (of
which there are now more than there were in the old Rules) — regardless of the
absence of good cause for the late filing — is made explicit, thus incorporating
the Commission’s West Valley interpretation. In turning to the current factors (10
C.F.R. §2.309(c)(1)), we observe that their evaluation and weighting depends in
no small measure on how an overriding conceptual analysis is performed.

Specifically, several of the factors will be seen to weigh against the County,
if it is taken as a given that emergency planning may not ever be considered in
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a license renewal proceeding. Under the assumption that emergency planning
might be considered, however, they cut in the County’s favor.

We decline to adopt the former approach for purposes of our analysis of
the factors. Instead, for that limited purpose we think it better to presume —
without deciding — that emergency planning might be a legitimate subject of
consideration. See Tr. at 29. Adopting such a presumption for those limited
purposes cannot, in the final analysis, be harmful to the interests of Dominion and
the Staff. For while that presumption does indeed help the County on the ‘‘factors’’
evaluation (as well as on the ‘‘contention pleading’’ issue discussed in Part II
below), if Dominion and the Staff eventually prove correct on the jurisdictional
matter, their position — that the County should be denied intervention — will
prevail on that self-sufficient ground, thereby mooting the (incorrectly premised)
““factors’” and ‘‘pleading’’ analyses (see p. 75, below). In contrast, if those two
analyses are premised on lack of jurisdiction, the County’s participation might be
rejected on a ‘‘factors’” analysis without ever directly reaching the jurisdictional
question; that result, if it were later seen to be incorrect, would not be so readily
remediated.

Under the approach outlined above, it is plain that the balance of the factors
weighs heavily in the County’s favor. Indeed, the Staff (and to a lesser extent
Dominion) would appear to have no great quarrel with that result (if our premise
were taken as the starting point).

A. Factors 2, 3, and 4

These three factors involve the nature of a petitioner’s right to become a
party, the nature and extent of its interest, and the possible effect of an order
on that interest. Dominion’s papers discuss these three factors together, urging
that all three cut against the County — but only because Dominion believes that
emergency planning cannot be a part of the proceeding (an argument that, once
again, would be dispositive if we were willing to adopt that assumption). In
contrast, the Staff considers these three factors to favor the County, in that the
Staff is willing to concede (1) the County’s standing, (2) the legitimacy — and
indeed importance — of the County’s interest in protecting its citizens, and (3)
the impact of any possible orders on that County interest.

We find the Staff’s analysis to be closer to the mark. The Rules of Practice
long conferred a special status on any State and local governments that wished to
participate in some fashion in the adjudicatory process (see 10 C.F.R. §2.715(c)
(former rules)); now those rules confer automatic full-participation standing on
such governmental bodies if they have jurisdiction over the geographical area in
which the reactor at issue is located (see id. § 2.309(d)(2)(i) (current rules)).

It is a very small step to rely on similar reasoning to find standing on behalf
of a local government having jurisdiction over a geographical area admittedly
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affected by reactor operations, with respect to an issue that stems precisely from
those effects. The same concepts apply to the ‘‘nature and extent’’ of the County’s
interests under the third factor, and to the ‘‘possible effect’” of any order on those
interests. The sum of all three factors, then — standing, interest, and impact —
strongly favors the County’s petition.

B. Factor 5

The Staff appears to concede that there are no other means by which the
County’s interests will be protected (Feb. 28 Answer at 6), but Dominion trots
out the venerable provisions of 10 C.F.R. §2.206 (Feb. 28 Answer at 10). That
regulation holds out the promise that those dissatisfied with Staff or Commission
action can, outside of the adjudicatory process, file with the Staff a petition
seeking the modification of an existing license.

The venerability of section 2.206 is also its undoing for present purposes.
When Board members inquired at oral argument about its usefulness, it was
virtually conceded that, as we suspected, the number of times that provision has
been successfully invoked in the past 30 years can be counted on a very few
fingers. See Tr. at 40-41, 49-50.*

To be sure, the infinitesimal section 2.206 success rate might simply reflect that
the number of meritorious petitions filed over those several decades was indeed
next to none, and that had petitions generally been better grounded, relief would
have been granted in more instances. Whatever a careful, thorough historical
analysis might show,> at this point we find no basis for treating, and do not
recognize, section 2.206 as a practical ‘‘other means’’ available for protecting the
County’s interests within the meaning of the fifth factor in the regulatory criteria.
In the absence of any other stated such means, this factor too, then, strongly favors
the County, as the Staff recognizes.

C. Factor 6

Both the Staff and Dominion concede that the County’s interests will not ‘‘be
represented by existing parties.”” Even if there were a private party currently
pressing a similar contention (as the Connecticut Coalition Against Millstone
organization tried unsuccessfully to do at an earlier stage herein), it would
be difficult to ignore the County’s overriding, paramount interest in — and

4 Compare the analysis referred to in note 5, below.

3 See ““The Regulatory Process for Nuclear Power Reactors, A Review,”” the August 1999 report of
a diverse stakeholder panel assembled by the Center for Strategic and International Studies, at 51-53,
regarding ‘‘Petitions under 10 CFR 2.206.”
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responsibility for — this particular subject and to assert that such an interest could
be represented by any other entity. In any event, this factor strongly favors the
County.

D. Factor 7

Both the Staff and Dominion argue that the County’s participation will ‘‘broad-
en the issues’” and ‘‘delay the proceeding.”” This is true as far as it goes, but
we question how much weight can be given this factor in a proceeding that was
brought over a decade before the expiration of the first of the existing licenses,
and in which the Staff’s safety review is not due to be concluded for another
several months.® At worst, this factor counts minimally against the County.

E. Factor 8

Based on the timing and content of the County’s initial filing, both the Staff
and Dominion urged that it could not *‘reasonably be expected’’ that the County’s
participation would ‘‘assist in developing a sound record.”” Whatever might
have been said about that appraisal at that time, its accuracy has since been
undermined not only by the County’s subsequent filings but by the sense of
purpose demonstrated by the several members of the County’s new executive
team who were present during the conference call and whose commitment to
participate and contribute was summarized by Chief Deputy County Executive
Paul Sabatino II (Tr. at 86-88). Based on the later filings and the expressed oral
and written commitments, we now are able to find that this factor also weighs
heavily in the County’s favor.

In sum, then, six of the seven factors count heavily in the County’s favor, and
are only minimally, if at all, offset by the other factor (concerns about delay)
in the circumstances presented here. This result should not be surprising, for
the balancing of the factors accurately reflects the underlying situation here, the
upshot of which is this: the County’s showing on the seven factors is a strong one
precisely because of its status as a local government and because of the nature
of its contention. Unlike the typical petitioner, the County is seeking to intervene

©Moreover, there might be serious due process concerns if it were always the case that the Staff
and an applicant were allowed to take as long as the subject matter demanded to conduct their
extra-judicial analyses, but that an intervenor’s time to do its analogous work within the framework of
the hearing were to be severely restrained. See generally Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), as-yet-unpublished Final Partial Initial Decision (publicly-available
version) (ADAMS Accession No. ML050620391), Feb. 24, 2005, at Appendix-5 to Appendix-8.
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on a subject that it is not only expert in, but about which it is required by its
government role to take on a heavy responsibility in finding and implementing
solutions.

That a County in such a situation can have its unjustified belatedness excused
— as was FErie County’s in West Valley — does not establish an alarming
precedent undercutting the rules for the benefit of all dilatory petitioners. Rather,
it simply recognizes the different role and strengths that a local government can,
in the public interest, bring to our proceedings.

II. ADEQUACY OF PLEADING

We need devote little time to this matter, in light of the questions on related
subjects we address in Parts I and III. Perhaps the County could have drafted
its first pleading, the actual intervention petition, in a manner that would have
conformed more precisely to the outline of the governing regulation (10 C.F.R.
§2.309(f)(1)(1), (ii), (v), and (vi)).” But the substance sought after by that regu-
lation was present. When considered in light of the quality and contribution of
the County’s later pleadings (i.e., its March 10 reply), the petition’s complaints,
objectives, and underpinnings are clear. At the same time, the County’s focus has
improved markedly as it gained familiarity with agency rules and procedures.? At
this juncture, there is little question about what the County is seeking through
its petition, and it is clear that the County has the expertise and commitment to
address the subject fully and responsibly.

Moreover, in the final analysis the subject at hand is one about which the
County — more so than Dominion or the Staff — will be held to account by its
populace if the need to activate the emergency plan ever arises. The reasoning
behind, and the purposes served by, the increased stringency of the agency’s rules
on pleading and supporting contentions — a history recited by Dominion and the
Staff in an effort to have us reject the County’s petition — are not undercut by
our finding that, given its acknowledged crucial role and substantive expertise on
the subject matter, the County’s pleading was adequate for the matter it is seeking
to present.

Put another way, there may be reasons to hold other prospective intervenors to
a higher standard when applying the contention pleading rules to them, in order
to assure that they have made a serious commitment to the process, have come
forward with a specific focus, and are capable of making — and prepared to make

7 The matters covered by subsections (iii) and (iv) of 10 C.F.R. § 2.309(f)(1) relate to the scope of the
proceeding and thus are, by their nature, more properly subsumed in and resolved by the discussion
in Part III, below.

8 See, e.g., the County’s letter report of May 10, 2005.
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— a knowledgeable contribution on real issues, elements that seem to underlie the
periodic changes that have made those pleading rules increasingly stringent. Cf.
69 Fed. Reg. 2182, 2190 (Jan. 14, 2004). But, focusing here on the contribution
the County might make through the adjudicatory route, there is no doubt in our
minds, from the various presentations it has thus far made to us, that the County’s
position, commitment, and expertise have been clearly demonstrated through
the totality of its written and oral presentations, both through legal counsel and
through County officials.’

In sum, the contentions pleading rule provides us no basis for excluding the
County from participation.!® We turn, then, to whether the matter it wishes to
bring before us is amenable to consideration in this type of proceeding.

III. REQUEST FOR JURISDICTIONAL EXEMPTION/WAIVER

The Commission’s regulations, as well as a Commission decision issued at an
earlier stage of this very proceeding, make it clear that questions of emergency
planning are not ordinarily to be considered in connection with a nuclear utility’s
request for a renewal of its reactor operating license. 10 C.F.R. § 50.47(a)(1), and
CLI-04-36, 60 NRC 631, 640 (2004).!! That limitation flows from the underlying
approach the Commission adopted long ago regarding such renewal requests, i.e.,
that only matters dealing with the aging of plant equipment are to be considered,
and that emergency planning need not be considered, there being other ways
to deal with ‘‘changing demographics and other site-related factors’’ such as
“‘transportation systems.”” See 56 Fed. Reg. 64,943, 64,967 (Dec. 13, 1991). As
Dominion and the Staff see it, then, this matter is as simple a one as can ever be
presented to a Licensing Board — they say we plainly have no jurisdiction over
the set of contentions put forward by the County.

That position is what triggered the County’s March 10 request for an exemption.
As permitted by the Rules of Practice, the County has attempted to establish that

9 See the Commission’s discussion of the interests served by the ‘strict contention rule’” in Duke
Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999),
particularly the instruction that ‘the rule helps to insure that full adjudicatory hearings are triggered
only by those able to proffer at least some minimal factual and legal foundation in support of their
contentions.”” By the totality of its presentations thus far, the County has demonstrated that it will
contribute far more than that minimum here, if allowed to do so.

10We thus need not consider whether there would be an inherent unfairness in limiting the County to
one drafting opportunity when applicants are regularly bestowed, both prior to and in the midst of the
hearing process, many opportunities to amend their presentations. See Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), LBP-03-4, 57 NRC 69, 82 (2003), and Final Partial
Initial Decision, Feb. 24, 2005 (see note 6, above), at Appendix-7 to Appendix-8, especially n.12.

See also Florida Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
CLI-01-17, 54 NRC 3, 9-10 (2001).
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its situation presents unusual circumstances that were not contemplated by the
‘‘aging issues only’’ regulation and that an exemption from that regulation is
thus appropriate here under 10 C.F.R. § 2.335(b) (see Tr. at 70-76; see also Tr.
at 86-89). Dominion and the Staff counter by arguing, in effect, that there are no
special circumstances here and that we should simply apply the rule as written.

In fact, they say, we should have done so some time ago. Indeed, their papers at
least hint at an assertion that we were in error for having suggested that settlement
discussions — to be conducted during a period in which we had explained we
were constrained by other (far higher priority) obligations from turning to this
matter in any event — might serve the parties’ and the public’s interests. Their
papers also seem to argue argue that, because they believe this matter should be
dismissed for lack of jurisdiction, our urging the parties to conduct settlement
negotiations contravened settled principles precluding Licensing Boards from
attempting to direct the Staff in the performance of its nonadjudicatory regulatory
functions.'

In the final analysis, while the County’s exemption request is not an over-
powering one, it has sufficient content to certify it to the Commission. Before
explaining below why we come to that result, we cover in footnotes our rejection
of the collateral positions taken by Dominion and the Staff, the first dealing
with our jurisdiction to suggest settlement negotiations,'* and the second with

I2NRC Staff’s Status Report, May 6, at 2; Dominion’s Letter Report, May 6, at 2.

13 We begin with the elemental notion that, although the parties were indeed urging that we had no
jurisdiction, whether we have it or not is a question for us, not for them, to determine. Under basic
jurisdictional concepts, a tribunal invariably has jurisdiction to determine whether it has jurisdiction.
United States v. Ruiz, 536 U.S. 622, 628 (2002) (*‘a federal court always has jurisdiction to determine
its own jurisdiction’’); see also United States v. United Mine Workers of America, 330 U.S. 258,
290-92 (1947); 13A Charles A. Wright, Arthur R. Miller, & Edward H. Cooper, Federal Practice and
Procedure § 3536, at 535 (2d ed. 1984) (** ‘Jurisdiction to determine jurisdiction’ refers to the power
of a court to determine whether it has jurisdiction over the parties to and the subject matter of a suit.
If the jurisdiction of a federal court is questioned, the court has the power and the duty, subject to
review, to determine the jurisdictional issue.’”). Accordingly, until we — not the parties — made that
determination, we had adequate jurisdiction to proceed as we did.

Building on that foundation, we note that, even where it appears that a tribunal may ultimately be
found to lack jurisdiction over a matter, we are aware of no principle that would preclude that tribunal,
before addressing that question, from simply suggesting to the parties that there may be a way to
settle their grievances by way of discussions among themselves. If the parties succeed in doing so in
that circumstance, they could then include in their settlement agreement a provision that calls for the
petitioner/claimant/plaintiff, as the case may be, simply to withdraw its initiating papers, leaving the
tribunal with nothing to decide and thus no need ever to pass upon whether it had jurisdiction over the
(settled) subject matter. We envisioned that a successful outcome to the settlement discussions would
have led to a result of that nature here (see pp. 63-64, above).

(Continued)
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whether that suggestion interfered with the Staff’s performance of its regulatory
obligations.'*

Having done so, we can turn to the merits of the County’s exemption request.
We find that, although emergency planning issues are ordinarily and intentionally
excluded from license renewal proceedings, the Long Island situation begs for
some attention herein.

In the first place, the petitioning County is not located in the same State as the
reactor, and thus the usual political forces and administrative relationships that
might help the County draw attention to its concerns, outside the adjudicatory
process, are not at work. Secondly, both in its papers and at the conference (see Tr.
at 71-74, 86-89), the County has stressed matters — including population density
(both permanent and vacation), forecasted changes therein, and geographical and
roadway limitations — that all combine to make it appropriate for the Commission
to consider the question whether the County’s concerns are so unusual that they
should be addressed in this license renewal process, even though generally such
matters were explicitly excluded from the original rule’s jurisdictional reach (see
p- 70, above)."s

In short, the parties’ insistence on immediate dismissal was inappropriate at a phase of the proceeding
in which, given our inability to turn to the matter, settlement discussions held some real promise and
cost our decisionmaking process no real time. At the very least, those discussions were worthwhile
in the sense that the matters that Dominion reports it presented to the County at the May 18 meeting
(May 23 Letter Report at 2) appear to have served the public interest in commendable fashion.

4The license renewal proponents both make arguments to the apparent effect that, by urging
settlement discussions, we were attempting to direct the Staff in the performance of its nonadjudicatory
regulatory role. On that point, we are well aware of the strictures against our even contemplating
the exercise of supervisory authority over the Staff; even unbidden, we have in other contexts
called attention to those strictures. See, e.g., Private Fuel Storage (Independent Spent Fuel Storage
Installation), Final Partial Initial Decision, Feb. 24, 2005 (see note 6, above), at Appendix-7.

In any event, it is beyond our understanding how the settlement suggestions we made here could
possibly be interpreted as evincing any intention whatsoever to direct the Staff in how it performs its
substantive emergency planning regulatory duties. Particularly since Dominion and the Staff had the
absolute right to have ended the settlement discussions simply by advising us at any point that they did
not want them to continue (cf. 10 C.F.R. § 2.338; see also CFC Logistics, Inc., LBP-04-24, 60 NRC
475, 481 (2004)), it is difficult to imagine how anything we had said could have been understood to
be ‘‘directing’’ the Staff to do anything.

To be sure, we had suggested that one possible approach to settlement could involve agreeing on a
Memorandum of Understanding or similar approach defining future relationships. But how such an
approach would be implemented, if it were even adopted, was left entirely to the parties to discuss
without any input whatsoever from us.

15 During the conference call, we did inquire as to whether there was a degree of sameness to all
emergency plan controversies (Tr. at 72). But upon closer examination, the difficulties imposed by
Long Island’s population growth, geographical limitations, and roadway system, combine to make
this situation a candidate for special treatment.
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In that regard, the initial Millstone licensing process, like others, contemplated
that a 40-year period would represent not only the anticipated dependable life
of the plant’s equipment, but also the foreseeable growth life of the plant’s
surroundings. In an appropriate case, the Commission should have the opportunity
to determine whether to grant an exemption so that the growth of the external
area could be given some consideration in the adjudicatory process, along with
the aging of the internal equipment.

The situation is therefore a suitable one for the Commission to consider whether
an exemption is appropriate. Alternatively, the Commission may simply choose
to exercise its supervisory authority over the Staff to direct the Staff to interact
with the County in a manner that would moot the adjudication.

In that connection, we would add that it is our view that the adjudicatory
process may not be the best place for those units of local government which
are not opposed to a facility’s existence but which genuinely wish to work on
enhancing its safety to hammer out their areas of disagreement with the Staff.
This case is not the first time where it has appeared to Board members that a more
collaborative approach is in order (see next paragraph, below). By this, however,
we mean a true collaboration, not a ‘‘relationship’’ in which the Staff treats the
local government’s inquiries as little more than random *‘citizen mail.”” Cf. Tr. at
79; compare NRC Staff’s Status Report, May 6, at 2. The Commission, but not
this Board, is empowered to ordain that result.

To elaborate, we believe it unfortunate that, so often, the NRC Staff on
the one hand, and State and local governmental entities on the other, find
themselves in an adversarial relationship with regard to the grant or denial of
applications for licenses or amendments thereto. To be sure, such a relationship
might be unavoidable in circumstances where, for some reason or another, the
governmental body is unalterably opposed to construction or operation of the
facility that is the subject of the application for an authorizing license. Thus, for
example, Suffolk County’s adamant opposition, many years ago, to the proposed
Shoreham nuclear power facility necessarily could be addressed only in the
context of an adjudicatory proceeding in which the competing views of the parties
to the proceeding (including the NRC Staff) could be aired and considered by a
Licensing Board.'¢

In a number of recent cases, however, we have seen participation by a State or
local governmental body that is not raising objections to the very existence of a
particular facility. Rather, its interest lies instead in ensuring that the activity that
is contemplated by the license or license amendment application in question is

16 For a brief recap of that history, see, e.g., the background statement in Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-86-13, 24 NRC 22, 24-26 (1986).
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conducted with due regard for the public health and safety and for the preservation
of environmental values.

The matter before us provides one example of such a case. In sharp contrast to
its historic opposition to the Shoreham facility, Suffolk County says it is not here
seeking to preclude future Millstone operation through a denial of the requested
operating license extensions. To the contrary, the County indicates, it is simply
desirous of ensuring that its citizens will be adequately protected should there be
a radiological accident at the facility.

Other relatively recent examples include the concerns voiced by the State of
Oklahoma with regard to the decommissioning of certain NRC-licensed facilities
within its borders on which radioactive material had accumulated. As with Suffolk
County here, in those cases Oklahoma was doing no more than carrying out a
clear governmental responsibility of taking whatever steps it deemed necessary
to ensure that the health and safety of its citizens was not put at undue risk.
See FMRI, Inc. [formerly Fansteel, Inc.] (Muskogee, Oklahoma Facility), LBP-
04-8, 59 NRC 266 (2004), and Sequoyah Fuels Corp. (Gore, Oklahoma Site),
LBP-04-30, 60 NRC 665 (2004).

As the Commission has emphasized and we have observed, it is not our role to
superintend the manner in which the NRC Staff discharges its regulatory review
functions. That said, we do not think that we exceed the bounds of our authority
in expressing our view that the adjudicatory process might not be the best place
for State and local governmental units such as Suffolk County in this case (and
Oklahoma in the just-cited matters) to work out their differences with the Staff.
In the final analysis, the ultimate responsibility and therefore objective of all
governmental bodies — including the NRC — is necessarily the same: protection
of the public health and safety and the environment. And, although there might
well be room for reasonable differences of opinion as to what measures need to
be undertaken to achieve that common goal, it seems quite clear to us that the
goal could most efficiently and effectively be achieved not through butting heads
in opposition in a hearing room, but rather through putting heads in combination
in a conference room (or other nonadjudicatory setting).

We are, of course, not privy to the discussions that take place between the
Staff on the one hand, and State and local governmental bodies on the other, with
regard to license or license amendment applications that are of concern to the
latter. In light, however, of the issues that ended up before a presiding officer
in the Fansteel and Sequoyah cases, we entertain considerable doubt that a truly
collaborative effort was undertaken. As we see it, given the common objective
in both those cases, a satisfactory resolution of Oklahoma’s concerns could and
should have been reached without the need for litigation. Although we have no
basis for laying blame there on anyone for the failure to obtain such resolution,
the Staff’s report of the outcome of the settlement negotiation we suggested in
this case leaves at least some doubt as to the Staff’s appreciation of the extent of
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the correlative responsibility of State and local governments to ensure the health
and safety of their citizens.

We conclude by emphasizing that our certification of the exemption request
to the Commission should not be read as reflecting endorsement of the County’s
expansive views as to how far NRC review of emergency planning should reach
geographically. The applicable regulations set those geographic bounds. The
County is free to make its own plans for areas farther removed, but doing so is
within its bailiwick, not the NRC’s.

The matter thus comes down to this. In the absence of the Commission’s
granting an exemption or waiver from its general rule limiting the scope of
license renewal proceedings, the emergency planning contentions the County
wishes to litigate may not be entertained here. If the County fails to obtain
the sought-after exemption/waiver, the matter must be dismissed. In that event,
as already indicated (pp. 65-66, above), a retrospective look at the regulatory
factors discussed in Part I might well result in a different balance, and certainly
the County’s intervention pleadings would run afoul of the two criteria in the
contentions pleading rule (see Part II, note 7, above) that invoke jurisdictional
notions.

IV. CONCLUSION

For the foregoing reasons, we hold that: (1) a balancing of the relevant factors
set out in the agency’s Rules of Practice justifies our entertaining the County’s
late-filed intervention petition; (2) given its purpose and its proponent, that peti-
tion’s set of contentions is adequately pleaded; and (3) there is a colorable prima
facie basis for the County’s request for a waiver or exemption from the general
jurisdictional rule (and the specific precedent herein) barring consideration of
emergency plan issues in license renewal proceedings. In light of that third hold-
ing, we commend to the Commission’s attention the County’s waiver/exemption
request.

This matter is accordingly and hereby CERTIFIED to the Commission under
10 C.F.R. §2.335(d). The terms of that regulation make no provision for an
appeal of this order; instead, the Commission may thereunder ‘‘direct further
proceedings as it considers appropriate to aid its determination.”” Of course,
the certification’s pendency, while halting any further action by the Board on
the pending contentions, does not preclude the parties from resurrecting their
settlement discussions in an effort to reach an arrangement amongst themselves
that would avoid any need for this adjudication to continue.
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It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Michael C. Farrar, Chairman
ADMINISTRATIVE JUDGE

Alan S. Rosenthal
ADMINISTRATIVE JUDGE

Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 20, 2005

Copies of this Memorandum were sent this date by Internet e-mail transmission
to counsel for Applicant Dominion, Petitioner County, and the NRC Staff.

76



Cite as 62 NRC 77 (2005) LBP-05-17

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

E. Roy Hawkens, Presiding Officer
Dr. Richard F. Cole, Special Assistant
Dr. Robin Brett, Special Assistant

In the Matter of Docket No. 40-8968-ML
(ASLBP No. 95-706-01-ML)

HYDRO RESOURCES, INC.
(P.O. Box 777, Crownpoint,
New Mexico 87313) July 20, 2005

In this Decision, resolving the first category of challenges by multiple Inter-
venors to a license application by Hydro Resources, Inc. (HRI) to perform in situ
leach (ISL) uranium mining at three sites in McKinley County, New Mexico,
the Board finds that HRI has demonstrated by a preponderance of the evidence
that the Intervenors’ challenges relating to groundwater protection, groundwater
restoration, and surety estimates do not provide a basis for invalidating HRI’s
license. The Board directs that the secondary groundwater restoration standard in
HRTI’s license be revised, and also directs that HRI’s Restoration Action Plan be
revised to include a certain cost estimate.

RULES OF PRACTICE: LAW OF THE CASE

The ‘‘law of the case’’ doctrine, a common law rule applicable to NRC
adjudicative proceedings, establishes that the decision of an appellate tribunal
should ordinarily be followed in all subsequent phases of that case, provided that
the particular question in issue was ‘‘actually decided or decided by necessary
implication.”” Safety Light Corp. (Bloomsburg Site Decontamination), CLI-92-9,
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35 NRC 156, 159-60 & n.5 (1992). The doctrine is a rule of repose, designed to
advance judicial efficiency and economy by refusing to revisit those issues that
already have been decided.

RULES OF PRACTICE: LAW OF THE CASE

The law of the case doctrine merely guides a tribunal’s discretion; it does not
limit a tribunal’s power. Arizona v. California, 460 U.S. 605, 618 (1983). The
doctrine ‘‘should not be applied woodenly in a way inconsistent with substantial
justice.”” United States v. Miller, 822 F.2d 828, 832-33 (9th Cir. 1987).

RULES OF PRACTICE: LAW OF THE CASE

An adjudicative body should, in a proper exercise of discretion, refrain from
applying the law of the case doctrine where ‘‘changed circumstances or public
interest factors dictate.”” Private Fuel Storage, L.L.C. (Independent Spent Fuel
Storage Installation), CLI-04-27, 61 NRC 145, 154 (2004) (internal quotation
marks omitted). Changed circumstances include a situation where, for example,
intervening controlling authority makes reconsideration appropriate, or substan-
tially different evidence is adduced at a subsequent stage of the proceeding. See,
e.g., In re Rainbow Magazine, Inc., 77 F.3d 278, 281 (9th Cir. 1996); DelLong
Equipment Co. v. Washington Mills Electro Minerals Corp., 990 F.2d 1186,
1196-97 (11th Cir. 1993); United States v. Bell, 998 F.2d 247, 251 (1st Cir. 1993);
Lyons v. Fisher, 888 F.2d 1071, 1075 (5th Cir. 1989), cert. denied, 495 U.S. 948
(1990).

RULES OF PRACTICE: CASE OR CONTROVERSY

It is well established that, absent compelling reasons, the Commission adheres
to the ‘‘case’” or ‘‘controversy’’ doctrine in its adjudicatory proceedings. See
Texas Utilities Electric Co. (Comanche Peak Steam Electric Station), CLI-93-10,
37 NRC 192, 200 n.28 (1993).

RULES OF PRACTICE: CASE OR CONTROVERSY

Pursuant to the case or controversy doctrine, a justiciable controversy must
involve adverse parties representing a true clash of interests. The questions raised
must be ‘‘presented in an adversary context and in a form historically viewed as
capable of resolution through the judicial process.”” Flast v. Cohen, 392 U.S. 83,
95 (1968).
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RULES OF PRACTICE: CASE OR CONTROVERSY

When, during the course of a proceeding, the parties no longer disagree about
the appropriateness of a requested remedy, the question of whether that remedy
should be awarded no longer represents a live controversy involving a true clash
of interests. Under such circumstances, a licensing board should ordinarily refrain
from adjudicating questions underlying whether that remedy should be granted.
Cf. Moore v. Charlotte-Mecklenburg Board of Education, 402 U.S. 47,48 (1971)
(per curiam).

ATOMIC ENERGY ACT (AEA): HEARING RIGHTS

It is axiomatic that an intervenor should receive a ‘‘meaningful hearing op-
portunity on all substantive issues material to the agency’s licensing decision.”’
Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque, NM 87120),
CLI-00-8, 51 NRC 227, 240 (2000). But this principle does not automatically
render certain post-hearing determinations improper. The pertinent inquiry is
whether the methodology for making these determinations is sufficiently detailed
and prescriptive so that, assuming compliance with that methodology, the Com-
mission has ‘‘reasonable assurance’’ that these determinations will not endanger
public health and safety. 10 C.F.R. §2.104(c)(3); see Consolidated Edison Co.
of New York (Indian Point, Unit 2), CLI-74-23, 7 AEC 947, 952 (1974); see
also Union of Concerned Scientists v. NRC, 735 F.2d 1437, 1449 (D.C. Cir.
1984) (“‘Congress did not mean to require a hearing [under the AEA] where a
hearing serves no purpose’’); Private Fuel Storage, L.L.C. (Independent Spent
Fuel Storage Installation), CLI-03-8, 58 NRC 11, 20 & n.25 (2003) (verification
by the NRC Staff that a licensee complies with preapproved design or testing
criteria ‘‘is a highly technical inquiry not particularly suitable for hearing’”’).

ATOMIC ENERGY ACT (AEA): HEARING RIGHTS

An intervenor may not legitimately claim that a licensee’s ability to make post-
hearing determinations deprives the intervenor of its hearing rights by merely
conjecturing that the licensee might violate prescribed procedures. The Com-
mission has ‘‘long declined to assume that licensees will refuse to meet their
obligations under their licenses and our regulations’’ (Pacific Gas and Electric
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-03-2, 57 NRC 19,
29 (2003)).

79



RULES OF PRACTICE: WAIVER OF UNDEVELOPED
ARGUMENTS

The relevant regulation requires an intervenor to submit a written presentation
that ‘‘describe[s] in detail any deficiency or omission in the license application,
with . . . a detailed statement of reasons why any particular sections or portion is
deficient.”” 10 C.F.R. §2.1233(c).

RULES OF PRACTICE: WAIVER OF UNDEVELOPED
ARGUMENTS

Arguments that an intervenor fails — in derogation of section 2.1233(c) —
to raise or develop in its written presentation will be treated as waived for
several reasons. First, an intervenor’s failure to raise an argument in its written
presentation deprives other parties of a fair opportunity to discern and attempt to
rebut that argument. See Carolina Power & Light Co. (Shearon Harris Nuclear
Power Plant), ALAB-843, 24 NRC 200, 204 (1986). Second, the function of
the Presiding Officer of a Licensing Board is to be an impartial arbiter of the
challenges raised by an intervenor, and the integrity of this function would be
undermined if the Presiding Officer were required to search the record for evidence
to construct and develop an intervenor’s arguments. See, e.g., Williams v. Eastside
Lumberyard and Supply Co., 190 F. Supp. 2d 1104, 1114 (S.D. I11. 2001). Finally,
judicial economy and efficiency are promoted by a rule that relieves the Licensing
Board from the task of searching for an intervenor’s arguments by ‘‘dig[ging]
through the reams of paper which [it has] deposited . . . , particularly [when the
Intervenor] did not consider the [arguments] sufficiently important to raise [them]
in [its written presentation].”” Dahlberg v. Avis Rent A Car System, Inc., 92 F.
Supp. 2d 1091, 1110 (D. Col. 2000).

PARTIAL INITIAL DECISION
(Phase II Challenges to In Situ Leach Mining Materials
License Regarding Groundwater Protection, Groundwater
Restoration, and Surety Estimates)

I. INTRODUCTION

This protracted proceeding involves challenges by multiple Intervenors to a
license application by Hydro Resources, Inc. (HRI) to perform in situ leach (ISL)
uranium mining. On January 5, 1998, while the Intervenors’ challenges were
pending, the NRC Staff granted the license, SUA-1508, which authorizes HRT —
after several preliminary requirements are satisfied — to perform ISL uranium
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mining at the following four sites in McKinley County, New Mexico: Section 8
and Section 17 in Church Rock, and Crownpoint and Unit 1 in Crownpoint.

Although HRI has held this license for nearly 8 years, it has not yet started
mining at any of the sites, due, at least in part, to profitability concerns related
to the fluctuating price of uranium. Notwithstanding HRI’s tardigrade pace in
commencing mining operations, this adjudication has gone forward, focusing first
— in what was characterized as Phase I — on issues specific to Section 8, because
HRI represented that it ultimately would begin its mining operations there.

In February 2004, the then-Presiding Officer completed adjudicating the Phase
I challenges to HRI’s license relating to prospective mining operations at Section
8, see Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), LBP-
04-3, 59 NRC 84 (2004), and the Commission sustained the validity of that aspect
of HRI’s license. See id., CLI-04-33, 60 NRC 581 (2004).

What remains to be adjudicated in Phase II are the challenges to HRI’s
license insofar as it authorizes mining at the other three sites — Section 17,
Crownpoint, and Unit 1. For litigative efficiency, the remaining challenges
were grouped into the following four categories: (1) groundwater protection,
groundwater restoration, and surety estimates; (2) historic preservation; (3) air
emission controls; and (4) adequacy of environmental impact statement.

This decision resolves the issues embodied in the first category of challenges.
For the reasons set forth below, I find — with the concurrence of Dr. Richard Cole
and Dr. Robin Brett, who have been appointed Special Assistants — that HRI has
demonstrated by a preponderance of the evidence that the Intervenors’ challenges
relating to groundwater protection, groundwater restoration, and surety estimates
do not provide a basis for invalidating HRI’s license to perform ISL uranium
mining at Section 17, Crownpoint, and Unit 1. However, I direct that (1) HRI’s
license be revised to reduce the secondary groundwater restoration standard for
uranium from 0.44 mg/L to 0.03 mg/L, and (2) HRI’s Restoration Action Plan
be revised to include a cost estimate for expenses associated with disposal site
unloading, surveying, and decontamination.

II. BACKGROUND

A. A General Description of the ISL. Mining Authorized by
HRUI’s License

HRI’s materials license authorizes it to perform ISL uranium mining at four
proximately clustered sites in McKinley County, New Mexico: Section 8 and
Section 17 in Church Rock, and Crownpoint and Unit 1 in Crownpoint. The
targeted mining zone will be discrete portions of an expansive aquifer, called
the Westwater Aquifer, that underlies the entire region. The Westwater Aquifer
ranges in thickness from Gallup, New Mexico, to the continental divide between
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175 and 275 feet, but it is known to be considerably thicker locally. See NUREG-
1508, ‘‘Final Environmental Impact Statement To Construct and Operate the
Crownpoint Uranium Solution Mining Project, Crownpoint, New Mexico,”’ at
3-8 (Feb. 1997) [hereinafter FEIS]. In the Church Rock area, the top of the
Westwater Aquifer ranges in depth from 460 to 760 feet; in the Crownpoint area,
the top of the Westwater Aquifer is at an average depth of about 1840 feet. See
FEIS at xix.

At the Section 8 mining site (and allegedly at the other three sites as well), the
Westwater Aquifer is sandwiched between two aquitards, which are containing
layers that confine the flow of water in the Westwater Aquifer from overlying
and underlying aquifers. The Brushy Basin Aquitard lies above the Westwater
Aquifer and separates it from the overlying Dakota Aquifer. The Recapture
Aquitard lies below the Westwater Aquifer and separates it from the underlying
Cow Springs Aquifer. See Hydro Resources, Inc. (2929 Coors Road, Suite 101,
Albuquerque, NM 87120), LBP-99-30, 50 NRC 77, 89-91 (1999); FEIS at 3-7
to 3-11; Affidavit of Frank Lee Lichnovsky at 5-6 (Apr. 21, 2005) [hereinafter
Lichnovsky Affidavit].

The portion of the Westwater Aquifer that will be mined pursuant to HRI’s
license is extremely small compared to the overall size of the aquifer. For example,
assuming that the Westwater underlies 50% of McKinley County, it encompasses
1,742,080 acres there. San Juan County is down-gradient of HRI’s mining sites,
and if the Westwater acreage in San Juan County is included in this example, that
would increase the relevant regional area of the aquifer by 3,530,240 acres. In
contrast, HRI’s well fields, when fully developed at all four sites, will encompass
only about 435 acres. The alleged significance of this comparison is that —
given the Westwater’s demonstrated capacity to precipitate uranium — it may
reasonably be concluded that the Westwater’s regional reducing capability will
contribute to the attenuation of any small pockets of residual uranium that may
remain in solution after HRI’s mining operations and groundwater cleanup efforts
are complete. Affidavit of Mark S. Pelizza at 30 (Apr. 21, 2005) [hereinafter
Pelizza Affidavit]; see LBP-99-30, 50 NRC at 102; Lichnovsky Affidavit at
17-18; FEIS at 3-6 to 3-9.

HRI’s ISL uranium mining will involve two principal steps. During the first
step (the injection process), HRI will inject a leach solution called *‘lixiviant’ —
which is a mixture of groundwater that is charged with oxygen and bicarbonate
— through wells into a targeted zone containing uranium oxide. The uranium
oxide, which is in solid form and is immobile because it is attached to a host rock,
dissolves when it comes into contact with the lixiviant solution. See FEIS at 2-2,
2-5.

Near the injection wells, HRI also will operate production wells located in
a pattern around the individual injection wells. The production wells create a
negative pressure, or ‘‘cone of depression,”’ in the mined region by withdrawing
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slightly more water from the ground than is injected, thus containing the horizontal
spread of the pregnant lixiviant (i.e., the lixiviant that now contains dissolved
uranium oxide) and causing it to flow toward the production wells where it is
pumped to the surface. See FEIS at 2-2 to 2-3.!

The second step of the ISL mining operation (the extraction process) occurs
after the pregnant lixivant is pumped to the surface. HRI will pipe the pregnant
lixiviant through columns of ion exchange resin, the uranium oxide will attach
to the resin, and the now-barren lixiviant will then be recharged and reinjected
into the mining zone. When the ion exchange capacity of a column of resin is
depleted, that column is taken offline and a chemical process is used to strip the
uranium oxide from the resin. The resulting slurry is filtered and dried to produce
the finished product — uranium oxide concentrate, or yellowcake — which is
packaged and stored for final shipment. See FEIS at 2-6 to 2-12.

After HRI completes mining at a site, it is required to return groundwater
parameters in the Westwater Aquifer to the average premining baseline condi-
tions of the mine field. This is accomplished by repeatedly flushing the affected
groundwater with noncontaminated groundwater, followed by treatment and/or
disposal of the contaminated groundwater. If HRI is unable to achieve the primary
groundwater restoration goal for a particular parameter, the secondary groundwa-
ter restoration goal is to return water quality to the maximum concentration limit
specified in the United States Environmental Protection Agency (EPA) drinking
water regulations or, for certain parameters, to New Mexico or NRC standards.
See LC 10.21; FEIS at 2-16 to 2-18, 2-20, A-36 to A-38.

The NRC Staff determined that groundwater restoration would require flushing
the mined sites with 9 ‘‘pore volumes,”” and the Commission affirmed this
determination as applicable to the Section 8 site. See Hydro Resources, Inc.
(2929 Coors Road, Suite 101, Albuquerque, NM 87120), CLI-00-8, 51 NRC 227,
244-45 (2000). A pore volume is not a fixed unit; rather, HRI calculates a pore
volume by multiplying the mine’s well field area by the ore zone thickness and
the porosity of the rock. The result is then converted to gallons. Additionally, to
account for lixiviant that may have *‘flared,”” or migrated outside the boundaries
of the calculated ore pore volume, lateral and vertical ‘flare factors’” are used as
further multipliers. See CLI-04-33, 60 NRC at 589 n.32.

VHRI will encircle the well field with monitor wells to detect any horizontal excursions of
lixiviant outside the cone of depression. See License Condition (LC) 10.17. HRI will also install
monitor wells to check for vertical excursions outside the Westwater Aquifer. See LC 10.18 to LC
10.20. An excursion requires immediate corrective action to draw the lixiviant back to the cone of
depression; if the corrective action is unsuccessful, HRI must terminate injection of lixiviant within
that well field, or increase the surety above the amount originally contemplated in the Restoration
Action Plan to compensate for the increase in restoration cost caused by the excursion. See LC
10.13; Crownpoint Uranium Project Consolidated Operations Plan (Rev. 2.0) § 8.7 (Aug. 15, 1997)
[hereinafter Consolidated Operations Plan].
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Before HRI may inject lixiviant at Section 17, Crownpoint, or Unit 1, it
must submit to the NRC for approval the ‘‘results of a groundwater restoration
demonstration conducted at the [Section 8] site. The demonstration shall be
conducted on a large enough scale, acceptable to the NRC, to determine the
number of pore volumes that shall be required to restore a production-scale
well field”” (LC 10.28; see also LBP-04-3, 59 NRC at 96). The ‘‘Section 8
production well field demonstration [will] give . . . the absolute best information’’
to make any necessary adjustments to the number of pore volumes required for
groundwater restoration at the other sites (LBP-04-3, 59 NRC at 95; see also id. at
93-94 n.46). ‘If the demonstration results confirm the [9 pore volume] estimate,
no revision to the pore volume estimate will be necessary. Conversely, if HRI
is unable to successfully complete the restoration demonstration using up to 9
pore volumes, it ‘can’t use that same number [as the estimate] for the remaining
sites’ ” (CLI-04-33, 60 NRC at 593).

After concluding the groundwater restoration process, the ISL mining wells
will be plugged, processing facilities will be decontaminated, all contaminated
materials will be removed to a licensed waste disposal site, and all affected areas
will be surveyed, recontoured and revegetated, and released for unrestricted use
(FEIS at xx).

B. Summary of the Relevant Administrative Proceedings in this Case
1. Phasel

This proceeding — which is being litigated pursuant to the NRC’s since-
superseded procedural rules in 10 C.F.R. Part 2, Subpart L>— involves challenges
by the Eastern Navajo Diné Against Uranium Mining, the Southwest Research
and Information Center, Grace Sam, and Marilyn Morris [hereinafter referred to
collectively as the Intervenors] to HRI’s application for a 10 C.F.R. Part 40 source
and byproduct materials license, which the NRC Staff issued to HRI on January 5,
1998 (SUA-1508). The license authorizes HRI to perform ISL uranium mining
at four sites in McKinley County, New Mexico: Sections 8 and 17 in Church
Rock, and Crownpoint and Unit 1 in Crownpoint. See Hydro Resources, Inc.
(2929 Coors Road, Suite 101, Albuquerque, NM 87120), LBP-98-9, 47 NRC 261
(1998).

HRI plans to commence its ISL mining operations at Section 8, and it must
successfully demonstrate groundwater restoration at that site before it starts

2In 2004, the NRC amended its adjudicatory procedural rules in 10 C.F.R. Part 2. See 69 Fed. Reg.
2182 (Jan. 14, 2004). Because the new rules apply only to proceedings noticed on or after February 13,
2004, they have not been applied here.
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mining the other sites. It anticipates that the operation and restoration of Section
8 will last about 51/, years. See id., CLI-98-8, 47 NRC 314, 318-19 (1998).

However, HRI has not yet commenced mining operations at Section 8 (or
elsewhere), apparently due, at least in part, to profitability concerns. Moreover,
HRI must obtain additional regulatory agency permits before it begins mining. See
Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-04-14,
59 NRC 250, 253-54 (2004); id., CLI-01-4, 53 NRC 31, 42 (2001); LBP-04-3,
59 NRC at 109-10 n.154 (Licensing Board observes that HRI must obtain other
regulatory agency permits before it may begin mining and *‘it is far from certain’’
that HRI will be successful in obtaining such permits).

HRI thus does not know when it will begin mining at Section 8, and it has
no immediate intent to mine the other three sites. See CLI-01-4, 53 NRC at 36;
CLI-00-8, 51 NRC at 242.

The Commission has held, however, that HRI’s uncertainty as to when it will
commence mining operations does not abridge the Intervenors’ right to timely
litigate their challenges to HRI’s license. See CLI-01-4, 53 NRC at 38-44. Given
HRI’s stated intent to begin its mining operations at Section 8, the then-Presiding
Officer — pursuant to HRI's request — bifurcated the litigation, focusing initially
in Phase I on the Intervenors’ challenges relating to Section 8 and the overall
validity of the license, leaving those issues relating specifically to Section 17,
Unit 1, and Crownpoint open and subject to later litigation in Phase II. See id. at
40 (“‘[i]t is sensible to decide the most time-sensitive issues first, as the Presiding
Officer did here when he examined Section 8-related issues initially’”).

The litigation in this case not only has been lengthy, it has been — in the words
of the Commission — ‘‘formidable’” and ‘‘complex, due both to its large number
of technical issues and to unprecedented legal questions’’ id. at 34, 43; see also
id. at 39 (“‘[t]he case record is voluminous, the legal and technical arguments
multifaceted and difficult’”)).

By 2001, the Commission already had issued several appellate decisions
relating to the Section § proceeding. See, e.g., CLI-01-4, 53 NRC 31 (National
Environmental Policy Act and environmental justice concerns); Hydro Resources,
Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-00-12, 52 NRC 1 (2000)
(groundwater, radioactive air emissions, and technical qualifications); CLI-00-8,
51 NRC 227 (financial qualifications).

In 2001, this proceeding was held in abeyance for about 2 years while the
parties attempted to negotiate a settlement. Unfortunately, their efforts were
unsuccessful, and active litigation resumed in 2003. See CLI-04-33, 60 NRC at
583.

In February 2004, the then-Presiding Officer completed adjudicating the Phase
Iissues relating to Section 8, see LBP-04-3, 59 NRC 84, and the Commission, on
appeal, sustained the validity of HRI’s license insofar as it involves prospective
mining operations at Section 8. See CLI-04-33, 60 NRC 581 (groundwater and
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surety issues); see also Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM
87174), CLI-04-39, 60 NRC 657 (2004) (denying petition for review of Presiding
Officer’s denial of Intervenors’ motions to supplement final environmental impact
statement for Sections 8 and 17).

2. Phase II

The Intervenors’ contentions in Phase II of this case challenge the validity of
HRI’s license insofar as it authorizes mining at the other three sites — Section
17, Crownpoint, and Unit 1. For litigative efficiency, the Intervenors’ challenges
were grouped into the following four categories: (1) groundwater protection,
groundwater restoration, and surety estimates; (2) historic preservation; (3) air
emission controls; and (4) adequacy of environmental impact statement.

The instant decision — which is based on full briefing by the parties and a
voluminous record — resolves the first category of challenges (i.e., groundwater
protection and restoration, and surety estimates) to HRI’s license authorizing ISL
mining at Section 17, Crownpoint, and Unit 1.

The Intervenors assert that HRI's license authorizing ISL uranium mining
at Section 17, Crownpoint, and Unit 1 is invalid because: (1) the licensing
condition establishing the secondary groundwater restoration standard for uranium
is unlawfully high and must be reduced from 0.44 mg/L to 0.03 mg/L; (2) several
licensing conditions that permit HRI to make particular groundwater-related
determinations after the completion of this proceeding deprive the Intervenors of
their hearing rights; (3) HRI’s groundwater restoration plan and its cost estimates
in the Restoration Action Plan are inadequate; and (4) HRI fails to establish that
drinking water supplies will be protected from unlawful uranium contamination.
The Intervenors therefore ask that HRI’s license be invalidated or, alternatively,
that it be revised to cure the allegedly invalid provisions. See Intervenors’ Written
Presentation in Opposition to Hydro Resources, Inc.’s Application for a Materials
License with Respect to Groundwater Protection, Groundwater Restoration, and
Surety Estimates (Mar. 7, 2005) [hereinafter Intervenors’ Written Presentation].

HRI and the NRC Staff have submitted written presentations addressing
the Intervenors’ challenges and arguing that HRI’s license need not be invali-
dated. See HRI’s Response in Opposition to Intervenors’ Written Presentation
(Apr. 21, 2005) [hereinafter HRI’s Response]; NRC Staff’s Written Presentation
on Groundwater Protection, Groundwater Restoration, and Surety Estimates at
6-8 (Apr. 29, 2005) [hereinafter NRC Staff’s Written Presentation].

For the reasons discussed below, I conclude that HRI has met its burden
of demonstrating by a preponderance of the evidence that its license need not
be invalidated. However, I direct that the secondary groundwater restoration
standard for uranium in HRI’s license be reduced consistent with the Intervenors’
request, and I direct that HRI’s Restoration Action Plan be revised to include a
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cost estimate for expenses associated with disposal site unloading, surveying, and
decontamination.

III. ANALYSIS

Introduction: The Applicability of the ‘‘Law of the Case’’ Doctrine in
This Proceeding

The NRC Staff correctly observes that the Intervenors’ challenges must be
considered against the backdrop of the ‘‘law of the case’” doctrine. See NRC
Staff’s Written Presentation at 6-8. The ‘‘law of the case’’ doctrine, which is a
common law rule applicable to NRC adjudicative proceedings, establishes that the
decision of an appellate tribunal should ordinarily be followed in all subsequent
phases of that case, provided that the particular question in issue was ‘‘actually
decided or decided by necessary implication’’ (Safety Light Corp. (Bloomsburg
Site Decontamination), CLI-92-9, 35 NRC 156, 159-60 & n.5 (1992)). It is a rule
of repose, designed to advance judicial efficiency and economy by refusing to
revisit those issues that already have been decided.?

The law of the case doctrine may be implicated here, because the Commission
already has issued several decisions that contain factual determinations and legal
conclusions pertaining to groundwater protection, groundwater restoration, and
surety estimates as they apply to HRI’s prospective mining operations at Section
8 (see supra Part 11.B.1). To the extent that the Intervenors are unable to
distinguish their current challenges from those that were previously rejected by
the Commission, the law of the case doctrine will militate strongly in favor of
adhering to those decisions.

It bears emphasizing, however, that the law of the case doctrine merely
guides a tribunal’s discretion; it does not limit a tribunal’s power (Arizona v.
California, 460 U.S. 605, 618 (1983)), and it ‘‘should not be applied woodenly
in a way inconsistent with substantial justice’’ (United States v. Miller, 822
F.2d 828, 832-33 (9th Cir. 1987)). Thus, an adjudicative body should, in a
proper exercise of discretion, refrain from applying law of the case doctrine
where ‘‘changed circumstances or public interest factors dictate’” (Private Fuel

3HRI argues that a different rule of repose — collateral estoppel — bars the Intervenors from
advancing arguments that were previously rejected. See HRI’s Response at 9. But collateral estoppel
is a rule that applies in situations involving different proceedings. Specifically, it bars relitigation in
a subsequent proceeding of issues of law or fact that have been adjudicated in an earlier, different
proceeding. See Ohio Edison Co. (Perry Nuclear Power Plant, Unit 1), LBP-92-32, 36 NRC 269,
284-85 (1992). Collateral estoppel is not apposite here, because the earlier adjudication of the
Intervenors’ challenges did not occur in a different proceeding; it occurred in a prior phase of the
same proceeding.
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Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-27, 61
NRC 145, 154 (2004) (internal quotation marks omitted)). Changed circumstances
include a situation where, for example, intervening controlling authority makes
reconsideration appropriate, or substantially different evidence is adduced at a
subsequent stage of the proceeding. See, e.g., In re Rainbow Magazine, Inc.,
77 F.3d 278, 281 (9th Cir. 1996); DeLong Equipment Co. v. Washington Mills
Electro Minerals Corp., 990 F.2d 1186, 1196-97 (11th Cir. 1993); United States
v. Bell, 988 F.2d 247, 251 (1st Cir. 1993); Lyons v. Fisher, 888 F.2d 1071, 1075
(5th Cir. 1989), cert. denied, 495 U.S. 948 (1990).

With the above ‘‘law of the case’” considerations in mind, I now turn to the
Intervenors’ challenges.*

A. The Intervenors’ Challenge to HRI’s Secondary Groundwater
Restoration Standard for Uranium Need Not Be Adjudicated,
Because Both HRI and the NRC Staff Agree That the Standard
Should Be Reduced from 0.44 mg/L to 0.03 mg/L

As discussed supra Part I1I.A, during the ISL uranium mining process, (1)
HRI will introduce a lixiviant solution into the groundwater in a targeted mining
zone, (2) the lixiviant solution will dissolve uranium oxide in the mining zone,
and (3) HRI will pump the pregnant lixiviant solution (the solution containing
the dissolved uranium oxide) from the ground and extract the uranium oxide.
After HRI completes its mining operations at a site, it must remediate the affected
area, which, as relevant here, requires HRI to restore the groundwater to levels
consistent with restoration goals established in its license.

4 Consistent with a briefing order in this case dated February 3, 2005 (unpublished), the Intervenors
filed their brief for this portion of the proceeding on March 7, 2005, and HRI and the Staff filed
their responsive briefs on April 21, 2005, and May 2, 2005, respectively. Although the February
scheduling order did not provide that the Intervenors could file a reply brief, they filed such a brief
on May 9, 2005, responding narrowly and specifically to the preclusion arguments advanced by HRI
and the Staff. Neither HRI nor the Staff objected to this filing, and it is appropriate in this case to
allow this reply brief to be filed, especially in light of an unpublished scheduling order dated May 25,
2001, that authorized the Intervenors to file reply briefs limited to such preclusion issues. Cf. Alabama
Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210, 218 (1974) (a
party must be accorded a meaningful opportunity to respond to arguments that are in the nature of
affirmative defenses).

In their reply brief, the Intervenors — in addition to opposing the preclusion arguments on the merits
— assert that these arguments should be stricken, because HRI and the Staff failed to comply with a
procedural requirement in the unpublished scheduling order of May 25, 2001, that required them to
provide the Intervenors with advance notice if they intended to raise such arguments. See Intervenors’
Reply Brief at 5 n.2. Because the Intervenors’ reply brief has been accepted for filing, they have
suffered no prejudice; their request to strike the preclusion arguments is therefore denied.
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Specifically, HRI will establish groundwater restoration goals on a parameter-
by-parameter basis, with the primary restoration goal to return each parameter to
the average well field concentration that existed prior to the commencement of
mining operations, or the baseline. If that goal cannot be achieved, the secondary
restoration goal is to return water quality to the maximum concentration limit spec-
ified in the United States Environmental Protection Agency (EPA) drinking water
regulations or, for certain parameters, to New Mexico or NRC standards. The
license condition establishing the primary and secondary groundwater restoration
goals states in pertinent part (LC 10.21(A) (emphasis added)):

Groundwater restoration goals shall be established on a parameter-by-parameter ba-
sis, with the primary restoration goal to return all parameters to average pre-lixiviant
injection conditions. If groundwater quality parameters cannot be returned to
average pre-lixiviant injection levels, the secondary goal shall be to return ground-
water quality to the maximum concentration limits as specified in the U.S. [EPA]
secondary and primary drinking water regulations. The secondary restoration goal
for barium and fluoride shall be set to the State of New Mexico primary drinking
water standard. The secondary restoration goal for uranium shall be 0.44 mg/L . . . .

When the Staff issued HRI’s license in 1998, the EPA did not have a maximum
concentration limit (MCL) for uranium. Therefore, in selecting a secondary
restoration goal, the Staff chose 0.44 mg/L from the effluent concentration limits
of Table 2 of Appendix B of 10 C.F.R. Part 20. See FEIS at 2-20.

After the Staff issued HRIs license, the EPA — pursuant to its authority under
the Safe Drinking Water Act (SDWA) — promulgated an MCL for uranium of
0.03 mg/L. See 65 Fed. Reg. 76,708 (Dec. 7, 2000) (effective Dec. 8, 2003).
The EPA concluded that drinking water that contained more than 0.03 mg/L of
uranium would, inter alia, pose an unacceptable threat of kidney damage due
to uranium’s chemical toxicity (id. at 76,710-15). The Intervenors assert that
the secondary restoration standard for uranium must be reduced from 0.44 mg/L
to 0.03 mg/L, else HRI’s license will violate the SDWA (Intervenors’ Written
Presentation at 22, 31, 33).

The Intervenors also argue that the current secondary restoration standard for
uranium in HRI’s license violates the Atomic Energy Act (AEA), which provides
that the Commission ‘‘shall not’’ issue a license that ‘‘would be inimical to the
... health and safety of the public’’ (42 U.S.C. §2099). Allowing HRI to exceed
the EPA’s MCL for uranium would endanger the public health and safety, argue
the Intervenors, because the overwhelming weight of recent epidemiological
studies establishes that chronic ingestion of even low levels of uranium can —
due to its chemical toxicity — cause kidney damage and eventual kidney failure
(Intervenors’ Written Presentation at 25, 33, 34).
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HRI and the NRC Staff disagree with the Intervenors’ assertion that the
secondary groundwater restoration standard for uranium in HRI’s license violates
the SDWA and the AEA. HRI and the Staff base their argument on the fact that
HRI’s license requires that — prior to mining — HRI obtain other administrative
authorizations that will ensure its conduct is consistent with the health and safety
standards established in the SDWA and the AEA. Specifically, HRI may not
commence ISL mining operations at any site until it obtains (1) an aquifer
exemption for the portion of the aquifer where HRI will be mining, and (2) an
Underground Injection Control (UIC) permit. See LC 9.14 (*‘[p]rior to injection
of lixiviant, the licensee shall obtain all necessary permits and licenses from the
appropriate regulatory authorities’’). A valid aquifer exemption, once obtained,
would exempt HRI from adhering to EPA’s prescribed MCLs for underground
sources of drinking water, because exempted aquifers, by definition, will not
likely be used as a future drinking source after ISL operations are complete. See
40 C.F.R. § 14645

HRI and the Staff thus argue that if HRI’s application for an aquifer exemption
is denied, it will not be permitted to engage in ISL mining; if its application is
approved, the EPA MCL for uranium will not apply. In no event, therefore, will
HRI be violating the SDWA or taking action inimical to the public health and
safety. Under these circumstances, they argue, the Intervenors’ request to reduce
the secondary groundwater restoration standard for uranium from 0.44 mg/L to
0.03 mg/L is a matter that need not be decided in this proceeding. See HRI’s
Response at 15-16; NRC Staff’s Written Presentation at 23-24.°

I agree with HRI and the Staff that the Intervenors’ argument concerning the
validity of the secondary groundwater restoration standard for uranium is a matter

5 Pursuant to the SDWA, an organization must obtain a UIC permit from the EPA or its authorized
designee before engaging in ISL uranium mining. See 42 U.S.C. § 300f; 40 C.F.R. § 144.6. The UIC
Program prohibits ISL uranium mining in aquifers that meet the definition of an ‘‘underground source
of drinking water,”” absent an aquifer exemption (40 C.F.R. § 144.7). To obtain an aquifer exemption,
the applicant must demonstrate that a localized portion of an aquifer (e.g., a discrete area containing
a high concentration of uranium which renders that portion of the aquifer unsuitable as a drinking
water source) is not an ‘‘underground source of drinking water.”” The UIC Program and its process
for obtaining an aquifer exemption thus ensure aquifer protection consistent with SDWA standards.

The EPA has authorized the State of New Mexico to implement the UIC Program on non-Native
American lands in New Mexico; the EPA implements the UIC Program on Native American lands.
See 40 C.F.R. § 144.3; FEIS at 1-5. Which entity will administer the UIC Program for HRI’s mining
sites is beyond the scope of this proceeding. Cf. FEIS at 1-5 (“‘[c]urrently, there are disputes over the
jurisdictional status of some of the [HRI] project area’’); HRI, Inc. v. EPA, 198 F.3d 1224, 1249 (10th
Cir. 2000) (holding that Section 17 qualifies as Native American land, but a legitimate dispute exists
as to whether Section 8 qualifies as Native American land).

6The Staff also argues that, although it may look to EPA standards for guidance, it is not bound
by the strictures of the SDWA when exercising its regulatory authority in the field of ISL uranium
mining. See NRC Staff’s Written Presentation at 20.
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that need not be adjudicated here. My decision, however, is not grounded on the
notion that the requirement of obtaining an aquifer exemption absolves HRI from
demonstrating the legitimacy of the standard in this proceeding (supra note 5 and
accompanying text). Nor is my decision grounded on the Staff’s assertion that it
is not bound by the SDWA (supra note 6).

Rather, I decline to decide the legitimacy of the secondary groundwater
restoration standard for uranium in HRI’s license because HRI and the Staff —
despite disagreeing with the Intervenors’ legal theory underlying their request
to reduce that standard — do not object to reducing that standard. To the
contrary, they agree that reducing the standard to 0.03 mg/L is appropriate,
because such action is consistent with the intent of HRI’s license. See NRC
Staff’s Written Presentation at 24 (NRC Staff ‘‘agrees . . . that the appropriate
secondary groundwater restoration goal for uranium in HRI’s license should be
the uranium MCL specified in EPA’s year 2000 rulemaking|[, because] the intent
of LC 10.21(A) was clearly to impose requirements consistent with the EPA’s
drinking water regulations’’); HRI’s Response at 16, 17 (HRI ‘‘does not contest
Intervenors’ request to amend the secondary groundwater restoration standard to
reflect the 0.03 mg/L. SDWA MCL for uranium,’” because ‘‘HRI agrees that now
it is proper to set the . . . secondary groundwater restoration standard at 0.03
mg/L”’).

As explained by HRI’s former president, Mark S. Pelizza (who currently is
vice president of HRI’s parent company, Uranium Resources, Inc.): ‘‘At the time
of the FEIS the secondary restoration goals were designed to be the lower of
EPA MCLs, State of New Mexico standards, or the 10 C.F.R. Part 20 release
standard. The EPA uranium MCL was promulgated in December 2003, and
with the advent of that standard it is reasonable to now adopt [0.03 mg/L] as a
secondary restoration standard’’ (Pelizza Affidavit at 14; accord FEIS at A-21).

It is well established that, absent compelling reasons, the Commission adheres
to the ‘‘case’’ or ‘‘controversy’’ doctrine in its adjudicatory proceedings. See
Texas Utilities Electric Co. (Comanche Peak Steam Electric Station), CLI-93-10,
37 NRC 192, 200 n.28 (1993). Pursuant to this doctrine, a justiciable controversy
must involve adverse parties representing a true clash of interests. The questions
raised must be ‘‘presented in an adversary context and in a form historically
viewed as capable of resolution through the judicial process’’ (Flast v. Cohen,
392 U.S. 83, 95 (1968)).

When, during the course of a proceeding, the parties no longer disagree about
the appropriateness of a requested remedy, the question of whether that remedy
should be awarded no longer represents a live controversy involving a true clash
of interests. Under such circumstances, a licensing board should ordinarily refrain
from adjudicating questions underlying whether that remedy should be granted.
Cf. Moore v. Charlotte-Mecklenburg Board of Education, 402 U.S. 47,48 (1971)
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(per curiam) (Supreme Court dismissed appeal for lack of live controversy where
both litigants desired precisely the same result).

In the instant case, because HRI and the Staff agree with the Intervenors that
the appropriate secondary groundwater restoration standard for uranium is 0.03
mg/L, it may fairly be concluded that the controversy regarding that standard
is no longer live and, thus, not properly amenable to judicial resolution. To
adjudicate the legitimacy of the standard in this nonadversarial context would
be tantamount to issuing an advisory opinion, which I decline to do. ‘‘[My]
reluctance to embark upon the rendition of advisory opinions has its roots
in more than simply the husbanding of resources. Beyond that factor is the
consideration that [nonjusticiable] controversies . . . are very poor vehicles for
adjudicatory pronouncements’’ (Texas Utilities Generating Co. (Comanche Peak
Steam Electric Station), ALAB-714, 17 NRC 86, 94 (1983)).

Instead, consistent with the parties’ agreement that the secondary groundwater
restoration standard for uranium in HRI’s license should be reduced from 0.44
mg/L to 0.03 mg/L, I direct that HRI’s license be revised to effect that reduction
by striking the final sentence of LC 10.21(A).”

B. The Intervenors’ Hearing Rights Are Not Unlawfully Denied by
License Conditions That Allow HRI To Establish Baseline Water
Quality (LC 10.21 and LC 10.22) and Hydrological Properties
of the Mine Sites (LC 10.23 and LC 10.31) After the Closing
of This Hearing

1. The Intervenors’ Hearing Rights Are Not Violated by LC 10.21
and LC 10.22, Which Govern the Establishment of Baseline
Water Quality and Upper Control Limits

a. The AEA states that ‘‘[i]n any proceeding under this Act, for the granting
... of any license . . . the Commission shall grant a hearing upon the request
of any person whose interest may be affected by the proceeding’’ (42 U.S.C.

7Revising HRI’s license in this manner is consistent with the Staff’s suggestion (NRC Staff’s
Written Presentation at 24). Although this revision will reduce the secondary groundwater restoration
level for all the sites, including Section 8, such action is appropriate because — as HRI and the Staff
concede — it implements the intent of the license in light of EPA’s recent establishment of an MCL
for uranium. This change, however, will probably have no practical effect on restoration operations
at Section 8. The estimated current average level of uranium at Section 8 is quite high at 1.8 mg/L,
which suggests that the baseline, or primary restoration standard, for Section 8 will be similarly
high. Because ‘‘HRI [would] not be required to restore the uranium level at Section 8 to a cleaner,
more stringent level than the average level already existing in Section 8[,] . . . it is unlikely that the
secondary restoration standard [of 0.44 mg/L, much less of 0.03 mg/L] will ever come into play’’
(CLI-00-12, 52 NRC at 4).
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§2239(a)(1)). The Intervenors argue that this statutory provision entitles them to
a hearing to challenge any aspect of HRI’s license that is material to the public
health and safety and may implicate issues of credibility and sufficiency. They
contend that the license conditions governing the establishment of groundwater
baseline conditions (LC 10.21) and upper control limits (UCLs)? for specified
groundwater parameters (LC 10.22) deprive them of their hearing rights because
HRI is permitted to determine these values affer this hearing is closed and without
any regulatory oversight. The Intervenors therefore ask this Licensing Board to
keep this hearing open so they can challenge the determinations HRI ultimately
makes under these license conditions; alternatively, they ask that HRI’s license be
invalidated. See Intervenors’ Written Presentation at 39-43. I conclude that these
license conditions do not abridge the Intervenors’ hearing rights and, accordingly,
that the relief requested must be denied.’

First, the Intervenors’ argument ignores that the challenged license conditions
— coupled with the procedural protocol mandated in HRI's Consolidated Op-
erations Plan § 8.6 — provide a highly detailed, prescriptive methodology for
establishing groundwater baselines and UCLs. The Intervenors have had a full
opportunity — both here and in the prior Section 8 proceeding — to identify
flaws, omissions, or irregularities in these procedures that could erroneously af-

8 During mining operations, HRI will monitor three groundwater parameters (i.e., chloride, bicarbon-
ate, and electrical conductivity) at a ring of monitor wells constructed at prescribed locations outside
the mine field to ensure that the parameter concentrations stay below the established UCLs, thus
ensuring that the injected lixiviant remains within the cone of depression created by the production
wells. UCLs are determined by establishing the groundwater baseline for the ring of monitor wells
(with outliers removed) and adding five standard deviations. See LC 10.22, LC 11.3; Consolidated
Operations Plan § 8.7. “‘[Lixiviant] contains concentrations that are so much higher than the UCL.. . .
that if an excursion [of lixiviant outside the cone of depression] occurred the result would be quickly
recognized by a corresponding value that will be well above UCLs’” (Pelizza Affidavit at 54 n.56).

9The Staff argues (NRC Staff’s Written Presentation at 27-28) that this argument should be
summarily rejected as outside the scope of this proceeding, because at an earlier stage, the Intervenors
argued — similarly to what they argue here — that the license improperly deferred the determination
of important safety issues, and the then-Presiding Officer ruled that this concern was not germane to
this proceeding. See LBP-98-9, 47 NRC at 280. The Staff fails to mention, however, that the Presiding
Officer also ruled that this putatively nongermane argument may be a basis for procedural relief, such
as keeping the hearing open (ibid.). There is an obvious — and perhaps irreconcilable — tension in
ruling on the one hand that an argument is nongermane, and ruling on the other hand that the same
argument may be a basis for relief. In any event, I agree with the latter ruling that the Intervenors’
argument, if meritorious, would be a basis for relief, and I therefore proceed with an analysis of that
argument.

101,C 9.3 requires HRI to conduct operations *‘in accordance with all commitments, representations,
and statements made in its license application . . . and in the . . . Consolidated Operations Plan . . .
except where superseded by license conditions contained in this license. Whenever the licensee uses
the words ‘will” or ‘shall’ in the aforementioned licensee documents, it denotes an enforceable license
requirement.’’
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fect the determination of groundwater baselines and UCLs and thereby endanger
public health or safety. Moreover, they availed themselves of this opportunity,
both here (see Intervenors’ Written Presentation at 43) and in the prior Section
8 proceeding (see LBP-99-30, 50 NRC at 93, 99). Under these circumstances,
the Intervenors’ argument that their hearing rights have been abridged must be
rejected as insubstantial.

Nor can the Intervenors salvage their argument by conjecturing that, when HRI
establishes the groundwater baselines and UCLs, it might violate the prescribed
procedures, and that a hearing would then be necessary to evaluate the sufficiency
and credibility of HRI’s data (Intervenors’ Written Presentation at 42-43). This
argument, if accepted, would effectively transmogrify license proceedings into
open-ended enforcement actions: that is, licensing boards would be required to
keep license proceedings open for the entire life of the license so intervenors would
have a continuing, unrestricted opportunity to raise charges of noncompliance.
Neither the AEA nor NRC regulations contemplate, much less compel, such an
outcome. See Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), CLI-03-2, 57 NRC 19, 29 (2003) (the Commission has ‘‘long
declined to assume that licensees will refuse to meet their obligations under their
licenses or our regulations’”).!!

"1t is axiomatic that an intervenor should receive a ‘‘meaningful hearing opportunity on all
substantive issues material to the agency’s licensing decision’” (Hydro Resources, Inc., CLI-00-8, 51
NRC at 240). But this principle does not automatically render HRI’s post-hearing determination of
groundwater baselines and UCLs improper. The pertinent inquiry is whether the methodology for
making these determinations is sufficiently detailed and prescriptive so that, assuming HRI complies
with that methodology, the Commission has ‘‘reasonable assurance’’ that these determinations will
not endanger public health and safety (10 C.F.R. §2.104(c)(3); see Consolidated Edison Co. of New
York (Indian Point, Unit 2), CLI-74-23, 7 AEC 947, 952 (1974). In the instant case, I have no difficulty
answering that question in the affirmative (see infra Part II1.B.1.b). Holding this hearing open pending
HRI’s determination of groundwater baselines and UCLs would thus serve no purpose. See Union
of Concerned Scientists v. NRC, 735 F.2d 1437, 1449 (D.C. Cir. 1984) (‘‘Congress did not mean to
require a hearing [under the AEA] where a hearing serves no purpose’’); Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), CLI-03-8, 58 NRC 11, 20 & n.25 (2003) (verification
by the NRC Staff that a licensee complies with preapproved design or testing criteria ‘‘is a highly
technical inquiry not particularly suitable for hearing’’).

Inote, moreover, that the sequential development of ISL well fields, and the correlative establishment
of baselines and UCLs after the issuance of the mining license, is consistent with industry practice
and NRC methodology (Affidavit of Craig S. Bartels at 14-16 (Apr. 21, 2005) [hereinafter Bartels
Affidavit]; Pelizza Affidavit at 46-48). Indeed, if — consistent with the Intervenors’ argument — HRI
had constructed well fields for the purpose of establishing baselines and UCLs prior to the issuance
of its license, that would have been a basis for the denial of its license. See 10 C.F.R. §40.32(e)
(beginning construction of process facilities or well fields before the Staff has concluded that the
appropriate action is to issue the proposed license is grounds for denial of the application); accord
NUREG-1569, ‘‘Standard Review Plan for In Situ Leach Uranium Extraction License Applications,’’
at xviii [hereinafter NUREG-1569].
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Finally, the Intervenors’ notion (Intervenors’ Written Presentation at 43 n.16)
that HRI may set groundwater baselines and UCLs without NRC oversight or
public challenge is patently erroneous. Like all licensees, HRI’s license-related
activities — including its establishment of baselines and UCLs — will be subject
to the NRC Staff’s continuing regulatory oversight and enforcement authority.
See, e.g., Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque,
NM 87120), LBP-99-10, 49 NRC 145, 150 (1999) (the Intervenors’ assertion
that HRI can operate without NRC oversight is ‘‘far from the truth’’); 10 C.F.R.
§40.62 (Staff’s inspection authority); id. §40.71 (Staff’s license-suspension
and license-revocation authority); id. §40.81 (Staff’s civil penalty authority);
Consolidated Operations Plan § 8.6.2.b (before HRI collects baseline samples,
it must contact regulatory authorities so ‘‘they can, if desired, collect split
samples . . . for comparative purposes’’); id. §§8.7.3.6, 8.7.3.7, and 8.7.3.8
(data relating to collection, analysis, and evaluation of baseline water quality,
UCLs, and groundwater restoration target values ‘‘will be maintained on site
for inspection’’); FEIS at 2-20 (‘‘HRI groundwater baseline conditions and all
well field restoration would be subject to NRC inspection’’); William H. Ford
Affidavit at 25 (Feb. 20, 1998) [hereinafter Ford Affidavit] (same).

Moreover, members of the public, including the Intervenors, may — if future
circumstances warrant — file a request to institute an enforcement proceeding.
Such requests, however, should be grounded on articulable ‘‘facts’” (10 C.F.R.
§ 2.206(a)), not bare suspicion or tubular conjecture.

b. Having rejected the Intervenors’ broad assertion that LC 10.21 and LC
10.22 abridge their hearing rights, I now address their narrower argument that these
license conditions suffer from the following two alleged defects: (1) LC 10.21
gives HRI the latitude to set the average groundwater baseline (i.e., the primary
groundwater restoration value) by ‘‘averaging ore zone groundwater quality with
non-ore zone,”” which the Intervenors contend is ‘‘technically unsupportable’”
(Intervenors’ Written Presentation at 43); and (2) for purposes of determining
UCLs, LC 10.22 requires HRI to eliminate statistical outliers, but it allegedly
does not require HRI to determine data distribution, which — the Intervenors
assert — ‘‘could skew sampling results’’ (ibid.). Neither of these arguments
provides a basis for granting the Intervenors’ request to invalidate HRI’s license
or, alternatively, to keep this hearing open.

The Intervenors’ first argument — that LC 10.21 gives HRI the latitude to
establish baselines in a technically unsupportable manner by averaging ore-zone
with non-ore-zone baselines — is barred by the law of the case doctrine. In
LBP-99-30, 50 NRC at 93, 99, aff’d, CLI-00-12, 52 NRC at 5, the then-
Presiding Officer rejected the same argument, concluding that (1) it was refuted
by the protocol mandated in HRI’s Consolidated Operations Plan for establishing
baselines, which requires HRI to determine the baselines for the ore zones and
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the non-ore zones separately, and (2) the methodology prescribed in the protocol
for establishing baselines was acceptable. As the Presiding Officer explained (50
NRC at 93, 99) (citations omitted):

Intervenors . . . allege that HRI lumped chemical data from poor-quality water in
the ore zone with data from high-quality water outside the ore zone, thus degrading
the baseline for the high-quality water. Intervenors are concerned that may also be
done when setting restoration goals. . . .

As pointed out by HRI . . . , baselines . . . will be set according to the protocol
in [the Consolidated Operations Plan] Rev. 2.0 § 8.6. There is no basis in the record
for finding that this protocol is unacceptable. Accordingly, I accept this protocol as
adequate . . . .

ok sk sk
As described in [Consolidated Operations Plan] Rev. 2.0 § 8.6.3, baseline will be
determined after the mine units have been installed for groundwater in the ore zone
and non-ore zone separately. HRI agrees that baseline should be determined in both
the production area [i.e., well field, or ore zone] and the mine area [i.e., monitor
well ring, or non-ore zone] separately.

The Intervenors provide no persuasive reason for revisiting that decision.

Even if I were to revisit that decision, however, I would not change it. Contrary
to the Intervenors’ assertion, the procedures in LC 10.21, as supplemented by the
protocol in the Consolidated Operations Plan, prescribes a detailed methodology
for establishing baselines that prevents HRI from averaging ore-zone baselines
with non-ore-zone baselines.

LC 10.21 provides the following detailed procedure for establishing baselines:

The licensee shall establish groundwater restoration goals by analyzing three in-
dependently-collected groundwater samples of formation water from: (1) each
monitor well in the well field; and (2) a minimum of one production/injection well
per acre of well field. Samples shall be collected a minimum of 14 days apart from
each other. Groundwater restoration goals shall be established on a parameter-by-
parameter basis, with the primary restoration goal to return all parameters to average
pre-lixiviant injection conditions. . . .

The Consolidated Operations Plan § 8.6, in turn, provides a highly reticulated
protocol for implementing LC 10.21. Most significantly (for present purposes),
section 8.6.3 states — in explicit negation of the Intervenors’ argument — that the
average baseline for the ore zone (i.e., Production Zone Wells) will be determined
separately from the average baseline for the non-ore zone (i.e., Monitor Well
Ring and Overlying Zones):

Baseline water quality is determined by averaging the data collected for each
parameter, from each well, for each zone that is monitored. . . .
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Baseline conditions are determined as follows:

a. Production Zone (Production Pattern) Wells — Individual well data for each
parameter are averaged. The resulting average is generally referred to as the
production area average.

b. Mine Area (Monitor Well Ring) Wells — Individual monitor well data for each
parameter are averaged. The resulting average is generally referred to as the mine
area average.

c. Overlying Zones — Individual monitor well data for each parameter are av-
eraged. The resulting average is generally referred to as the non-production area
average.

Consolidated Operations Plan § 8.6.3.'2

Not only does the plain language of the Consolidated Operations Plan negate
the Intervenors’ assertion that HRI has latitude to determine the primary ground-
water restoration value by averaging the ore zone groundwater quality with non-
ore-zone groundwater quality, but HRI expressly refutes that assertion (Pelizza
Affidavit at 53), and it affirmatively attests that it will determine groundwater
baselines ‘‘in the ore zone and non-ore zone separately’’ (ibid.). Moreover, the
relevant NRC guidance document (NUREG-1569 at 5-39, 6-9) provides for the
establishment of restoration goals based on data from the well field (i.e., the
production zone or ore zone); it does not provide for averaging the ore zone
baselines with the non-ore-zone baselines. See Affidavit of Stephen J. Cohen at
13 (Apr. 29, 2005) [hereinafter Cohen Affidavit].

In short, the Intervenors’ challenge to the methodology in LC 10.21 for
determining baselines lacks merit, because the premise of their challenge — i.e.,

12 The Production Zone (Production Pattern) Wells are the injection and extraction wells in the ore
zone or well field. See FEIS at 4-15 (the “‘well field’” is ‘‘where production and injection wells have
been completed and solution mining occurs’’). The baselines that HRI will establish in the well field
constitute the primary restoration goals (ibid.; NUREG-1569 at 5-39).

In contrast, the Mine Area (Monitor Well Ring) Wells and the Overlying Zone Wells are in the
non-ore zone. The baselines from the monitor wells — which encircle the well field at a distance of
400 feet and which monitor for horizontal lixiviant excursions — are used to calculate UCLs (supra
note 8; FEIS at 4-15 to 4-20; NUREG-1569 at 5-41). The baselines from the Overlying Zone Wells,
which are in the aquifers overlying the Westwater Aquifer, are used to monitor vertical excursions of
lixiviant (Consolidated Operations Plan § 8.6.2; FEIS at 4-18 to 4-19).

As a matter of common sense, the baseline from the well field or ore zone is not combined with the
baseline from the Monitor Well Ring outside the ore zone for purposes of determining UCLs, because
such an approach would likely inflate the UCL, making it more difficult to detect lixiviant excursions.
Likewise, common sense dictates that the ore-zone baselines and non-ore-zone baselines should not
be combined to determine the primary groundwater restoration goal, because such an approach would
generally require the Licensee to restore the groundwater in the well field to a cleaner, more stringent
level than previously existed, thus exceeding Commission requirements. See CLI-00-12, 52 NRC at 4.
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that HRI has the latitude to average the ore zone baselines with the non-ore-zone
baselines — is refuted by HRI’s Consolidated Operations Plan, NRC’s guidance
document, and representations made under oath by HRI and the NRC Staff.

Nor is there merit to the Intervenors’ assertion that LC 10.22 — which provides
the methodology for determining UCLs — could improperly skew the sampling
results because it does not require HRI to determine data distribution when it
eliminates statistical outliers. In this regard, the Intervenors rely (Intervenors’
Written Presentation at 43) on the declaration of their expert, Dr. Abitz, who
avers that the ‘“‘outlier test is meaningless unless the data distribution is known
and a statistical test is first performed to determine the data distribution, as
recommended in [e.g.,] the U.S. Environmental Protection Agency’s guidance for
groundwater monitoring at RCRA facilities’” (Declaration of Dr. Richard J. Abitz
at 15-16 (Mar. 3, 2005) [hereinafter Abitz Affidavit]).!?

Puzzlingly, Dr. Abitz ignores the term of HRI’s license that provides ‘‘[p]rior
to calculating upper control limits, outliers shall be eliminated using methods
consistent with those specified in EPA’s 1989, ‘‘Statistical Analysis of Ground-
Water Monitoring Data at RCRA Facilities, Interim Guidance’’ (LC 10.22(B)
(emphasis added)). Thus, the EPA document that Dr. Abitz opines must be used
by HRI to conduct a meaningful outlier test is specifically referenced in HRI’s
license, and HRI is required to comply with the methods in that document when
eliminating outliers. See Cohen Affidavit at 11; Pelizza Affidavit at 52; Bartels
Affidavit at 17-18. Dr. Abitz’s opinion — which appears to be based on a startling
misreading of LC 10.22 — may therefore be summarily rejected.'*

13 The witnesses in this proceeding accompanied their written testimony with credentials establishing
their education, experience, and expertise. I find that these credentials qualify the witnesses as experts
for purposes of this proceeding.

14 The NRC Staff correctly observes (see Staff’s Written Presentation at 30) that the Intervenors’
experts include arguments in their affidavits that the Intervenors fail to mention, much less develop, in
their written presentation. I decline to consider those dormant, undeveloped arguments. The relevant
regulation requires the Intervenors to submit a written presentation that ‘‘describe[s] in detail any
deficiency or omission in the license application, with . . . a detailed statement of reasons why any
particular sections or portion is deficient’” (10 C.F.R. §2.1233(c)). Arguments that the Intervenors
failed — in derogation of section 2.1233(c) — to raise or develop in their written presentation will
be treated as waived for several reasons. First, the Intervenors’ failure to raise an argument in their
written presentation deprives HRI of a fair opportunity to discern and attempt to rebut that argument.
See Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), ALAB-843, 24 NRC 200,
204 (1986) (argument on appeal that is not adequately briefed need not be considered). Second, my
function as the Presiding Officer of this Licensing Board is to be an impartial arbiter of the challenges
raised by the Intervenors, and the integrity of this function would be undermined if I were required to
search the record for evidence to construct and develop the Intervenors’ arguments. See, e.g., Williams
v. Eastside Lumberyard and Supply Co., 190 F. Supp. 2d 1104, 1114 (S.D. I1l. 2001). Finally, judicial
economy and efficiency are promoted by a rule that relieves the Licensing Board from the task of

(Continued)
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2. The Intervenors’ Hearing Rights Are Not Violated by LC 10.23
and LC 10.31, Which Govern the Establishment of Hydrological
Properties of the Mine Sites

a. The Intervenors argue broadly that LC 10.23 and LC 10.31 deprive them
of their hearing rights under the AEA, because these license conditions allow
HRI to establish hydrological properties of the mine sites after this hearing is
closed and without NRC oversight.'> For the same three reasons that I rejected
this expansive type of attack on LC 10.21 and LC 10.22 (supra Part I1.B.1.a), 1
reject it here. First, these license conditions, as supplemented by the procedural
protocol prescribed in HRI’s Consolidated Operations Plan §§ 6.5.3, 8.5 to 8.5.3,
provide a highly detailed and prescriptive methodology for establishing the
hydrological properties of the mine sites. Because the Intervenors have had the
opportunity — both here and in the prior Section 8 proceeding — to identify
flaws, omissions, or irregularities in these procedures that could erroneously
affect HRI’s determinations, they cannot properly be heard to complain that they
have been denied their right to a hearing (supra pp. 93-94). Second, there is
no merit to the argument that an otherwise valid license condition is rendered
inadequate based solely on the Intervenors’ conjectural assertion that HRI might
fail in the future to comply with that procedure (supra p. 94). Third, there is no
merit to the Intervenors’ assertion that HRI is permitted to determine interaquifer
communication and fracturing at the mine sites without NRC oversight or public
challenge (supra p. 95).

b. The Intervenors also launch a narrower attack against LC 10.23. This
license condition is invalid, they argue, because it gives HRI excessively ‘‘wide
latitude to exercise judgment’’ in determining vertical mine-zone containment
(Intervenors’ Written Presentation at 45). Specifically, the Intervenors assert that:
(1) ““the amount of change in water level downward in a monitor well, which
signifies interaquifer communication, can take weeks or months to develop and

searching for the Intervenors’ arguments by ‘‘dig[ging] through the reams of paper which [they]
have deposited . . ., particularly [when the Intervenors] did not consider the [arguments] sufficiently
important to raise [them] in [their written presentation]’’ (Dahlberg v. Avis Rent A Car System, Inc.,
92 F. Supp. 2d 1091, 1110 (D. Col. 2000)). This rule applies with special force in this case, where the
Intervenors are represented by experienced counsel who submitted a 100-page written presentation
accompanied by a voluminous administrative record. See United States v. Dunkel, 927 F.2d 955, 956
(7th Cir. 1991) (“‘[jludges are not like pigs, hunting for truffles buried in [the record]’”).

ISLC 10.23 states: ““Prior to injection of lixiviant in a well field, groundwater pump tests shall be
performed to determine if overlying aquitards are adequate confining layers . . .."”"

LC 10.31 states: ‘‘Prior to injection of lixiviant at the Church Rock site, the licensee shall conduct a
Westwater Canyon aquifer step-rate injection (fracture) test within the Church Rock site boundaries,
but outside future well field areas. One such test at the Unit 1 or Crownpoint site shall also be
performed before lixiviant injection begins at either of these sites.”’
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can be difficult to detect’’ (ibid.); and (2) ‘‘pump tests, like those required by
LC 10.23 often do not establish the hydraulic properties of confining layers’’
(ibid.). Neither of these assertions provides a basis for invalidating HRI’s license
or holding this proceeding open pending HRI’s performance of the groundwater
pump tests.

Pursuant to LC 10.23, HRI must — before injecting lixiviant into the well field
— perform groundwater pump tests to determine if the aquitards overlying and
underlying the Westwater Aquifer provide an adequate containment layer. The
Intervenors assert that such pump tests are inadequate to establish that the aquitards
will prevent the vertical excursion of lixiviant outside the Westwater Aquifer into
the overlying and underlying aquifers. This assertion ignores that the pump tests,
by themselves, are not intended to guarantee against interaquifer communication
of lixiviant. Rather, these tests are an integral part of a multifaceted and
ongoing process designed to provide a ‘‘reasonable assurance’’ that vertical
excursions of lixiviant outside the Westwater Aquifer will not occur (see 10
C.F.R. §2.104(c)(3)).

For example, HRI’s data indicate that the Brushy Basin Aquitard — which
overlies the Westwater Aquifer and separates it from the Dakota Aquifer —
provides a relatively thick confining layer, averaging 67 to 112 feet in thickness
at the Crownpoint site (FEIS at 3-15), 153 feet in thickness at Unit 1 (id. at 3-18),
and 63 feet at Section 17 (ibid.). Given the projected *‘thickness and rock type’’
of the Brushy Basin Aquitard at the three sites, the NRC Staff concluded that
“‘there should be little likelihood’’ of interaquifer communication during mining
operations (id. at 4-42, 4-51, 4-55).

That the Westwater and Dakota Aquifers are not connected is also supported
by the fact that leakage between the two aquifers ‘‘is not indicated, since there
is not a corresponding reaction in Dakota [Aquifer] water levels to water level
changes in the Westwater [Aquifer] that would suggest leakage’” (FEIS at 4-42).
This conclusion is based on data collected from January 1992 through March
1996 (ibid.).

Additionally, HRI already has provided the results of pump tests at each site
that support a conclusion that the Brushy Basin Aquitard is a confining layer. At
the Crownpoint site, HRI installed one monitor well in the Dakota Aquifer (the
aquifer overlying the Brushy Basin Aquitard) and five wells in the Westwater
Aquifer, and 72 hours of testing revealed no discernable aquifer interconnection
— that is, no drawdown was detected by the Dakota Aquifer monitor well (FEIS
at 3-29). At Unit 1, HRI relied on pump test data collected by Mobil Oil Company,
which installed two wells in the Dakota Aquifer and 27 wells in the Westwater
Aquifer, and 2 days of testing revealed no discernable aquifer interconnection
(id. at 3-31). And at Section 17, HRI installed one monitor well in the Dakota
Aquifer and four wells in the Westwater Aquifer, and the pump testing revealed
no discernable aquifer interconnection (id. at 3-35).
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HRI’s data also indicate that the Recapture Aquitard — which underlies the
Westwater Aquifer and separates it from the Cow Springs Aquifer — provides a
thick confining layer, averaging about 260 feet in thickness at the Crownpoint site
(FEIS at 3-12, 3-25, 4-19), 250 feet in thickness at Unit 1 (id. at 3-18, 4-19), and
180 feet at Section 17 (id. at 3-18, 3-35, 4-19). Given the projected ‘ ‘thickness and
rock type’’ of the Recapture Aquitard at the three sites, the NRC Staff concluded
that “‘there should be little likelihood”” of interaquifer communication during
mining operations (id. at 4-42, 4-51, 4-55).

Additionally, prior to injecting lixiviant at a mine site, HRI must perform
groundwater pump tests to ensure that the aquitards provide adequate contain-
ment layers for the Westwater Aquifer (LC 10-23; FEIS at 4-43; Consolidated
Operations Plan §§8.5 to 8.5.3). Following completion of the groundwater
pump tests at a site, HRI must prepare a Mine Unit Hydrologic Test Document
(MUHTD) that, in accordance with NRC requirements, will be reviewed by the
New Mexico Environmental Department as well as the Safety and Environmental
Review Panel (SERP)'¢ to ensure that the planned mining activities are consistent
with licensing and technical requirements (FEIS at 4-43). The MUHTD must
include (1) a map showing all the production and monitor wells; (2) geologic cross
sections; (3) an isopach map of the overlying containment layer; (4) a discussion
of how the hydrologic test was performed, including well completion reports;
(5) a discussion of the results of the hydrologic test, including raw data for the
pumping tests, drawdown match curves, water level graphs, and drawdown maps;
and (6) sufficient information to show that the monitor wells will be in adequate
communication with the production wells. Consolidated Operations Plan § 8.5.3.
The SERP must prepare a written report that evaluates safety and environmental
concerns, and this report and the MUHTD will remain on site and available for
regulatory review (ibid.).

Finally, HRI must: (1) maintain well field injection pressures considerably
below anticipated conservative fracture pressures for the aquifer that could cause
vertical interaquifer communication (LBP-99-30, 50 NRC at 94; LC 10.3; FEIS
at 4-44); (2) conduct well integrity tests to ensure that no well casing provides
a path for interaquifer communication (Consolidated Operations Plan §§6.1,
6.4.1.4); and (3) monitor overlying aquifers for lixiviant excursions during mining
operations (id. §§8.7.1 to 8.7.1.2).

16 The SERP consists of a minimum of three individuals employed by HRI, one of whom shall be
designated the SERP chairman. One member shall have expertise in management and shall be ac-
countable for decisions implicating managerial and financial issues. One member shall have expertise
in operations and/or construction and shall be accountable for decisions implicating operational issues.
One member shall be the Environmental Manager and shall be accountable for decisions implicating
environmental and radiation issues. LC 9.4(B).
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These requirements, viewed in conjunction with data already submitted by
HRI and reviewed by the NRC Staff regarding the Westwater Aquifer’s restrictive
aquitards, provide the requisite reasonable assurance that vertical excursions of
lixiviant outside the Westwater Aquifer will not occur during mining operations.

Moreover, HRI’s obligation to take corrective action if an excursion occurs
(Consolidated Operations Plan § 8.7.2; LC 10.12 to LC 10.14; see FEIS at 4-21 to
4-22, 4-62) provides the requisite reasonable assurance that a vertical excursion
of lixiviant will not pose a danger to public health or safety.

C. The Intervenors’ Challenge to HRI’s Groundwater Restoration
Plan Lacks Merit, but One of Their Challenges to HRI’s
Remediation Cost Estimates Provides a Basis for
Revising HRI’s Restoration Action Plan

The Intervenors argue (Intervenors’ Written Presentation at 50, 63, 64) that
HRI’s Restoration Action Plans (RAPs) for Section 17, Crownpoint, and Unit
1 fail to provide an adequate surety, because: (1) HRI has not demonstrated
that it can restore the groundwater by flushing with 9 pore volumes; (2) HRI
has not shown that natural groundwater attenuation will assist in groundwater
restoration; and (3) HRI has failed to provide reasonable cost estimates for several
decommissioning activities. The Intervenors assert that HRI’s license should be
invalidated due to these deficiencies or, alternatively, HRI should be directed to
revise the allegedly deficient cost estimates (id. at 1-2). For the reasons discussed
below, I conclude that none of these challenges supports invalidating HRI’s
license; however, I agree with the Intervenors that HRI’s RAP improperly fails
to include a cost estimate for expenses associated with disposal site unloading,
surveying, and decontamination. I therefore direct HRI to revise its RAP to
include this cost estimate.

1. The Intervenors’ Challenge to HRI’s Plan To Restore Groundwater
Quality by Flushing with 9 Pore Volumes Is Precluded by Law of
the Case and Lacks Merit in Any Event

a. The Intervenors attack HRI’s plan to remediate the groundwater at Section
17, Crownpoint, and Unit 1 by flushing the mine fields with 9 pore volumes,
arguing that HRI has failed to demonstrate that 9 pore volumes will restore
the groundwater to the standards prescribed in HRI’s license. Specifically, the
Intervenors claim the 9 pore volume estimate is ‘‘completely unsupported’” and
contradicted by experience at other sites (Intervenors’ Written Presentation at 51-
55). I conclude that this argument is barred by law of the case and, alternatively,
lacks merit.

102



Preliminarily, it is important to understand the groundwater restoration ap-
proach prescribed by HRI’s license. Before HRI can start mining operations,
it must ‘‘submit an NRC-approved surety arrangement to cover the estimated
costs of . . . groundwater restoration’” (LC 9.5). As discussed supra Part IL.A,
HRI’s license requires HRI to restore the affected groundwater in the mine fields
to prescribed restoration levels (LC 10.21). The NRC Staff concluded that the
prescribed restoration levels could be achieved by flushing the mine fields with
9 pore volumes (FEIS at 4-40). Accordingly, the license states that ‘‘[s]urety
for groundwater restoration of the initial well fields shall be based on 9 pore
volumes’’ (LC 9.5), and it directs that surety shall be maintained at this level until
the actual number of pore volumes required to restore the groundwater quality is
established by conducting a restoration demonstration at Section 8, as described
in LC 10.28 (LC 9.5).

This demonstration must be conducted at Section 8 before HRI injects lixiviant
at Section 17, Crownpoint, or Unit 1, and the demonstration must be conducted
‘‘on a large enough scale, acceptable to the NRC, to determine the number of pore
volumes that shall be required to restore a production-scale well field’” (LC 10.28).
HRI must submit the results of the groundwater restoration demonstration to NRC
for approval (ibid.), and these results, in turn, will be used to either adjust or
confirm the accuracy of the 9 pore volume estimate before commencing operations
at the other three mining sites. If, based on this restoration demonstration, ‘it
is found that well field restoration [for the other sites] requires greater pore-
volumes . . ., the value of the surety will be adjusted upwards’” (LC 9.5).

The Intervenors’ challenge to HRI’s plan to use 9 pore volumes for groundwater
restoration at Section 17, Crownpoint, and Unit 1 overlooks the critical point that,
pursuant to LC 9.5, the 9 pore volume figure is an initial estimate that will be
revisited after HRI conducts a groundwater restoration demonstration at Section
8 — an approach that the Commission has declared is ‘‘prudent’” (CLI-04-33, 60
NRC at 593 n.52).

More fundamentally, the Intervenors’ challenge to HRI’s groundwater restora-
tion approach overlooks the fact that the Commission already has considered and
sustained that approach, thus precluding the Intervenors’ challenge here pursuant
to law of the case doctrine. In 1999, the Intervenors claimed that the 9 pore
volume estimate for groundwater restoration at Section 8 was ‘‘not based upon
safety considerations, but rather was based upon what was convenient for [HRI]"’
(LBP-04-3, 59 NRC at 92).'7 The then-Presiding Officer rejected that argument,

17 The Intervenors’ 1999 argument is substantially identical to their current argument. In 1999, they
argued that the 9 pore volume estimate was based on HRI’s convenience rather than public safety;
here, they argue similarly that the 9 pore volume estimate was based on HRI’s cost considerations
(i.e., HRI’s financial convenience) rather than public safety. See Intervenors’ Written Presentation at
52-53.
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finding that the restoration plan was based upon the NRC Staff’s ‘‘professional
judgment,”” and observing that the number of pore volumes could be increased
in the future if *‘ ‘at any time’ it [was] determined that well-field restoration
requires greater pore volumes’’ (Hydro Resources, Inc. (2929 Coors Road, Suite
101, Albuquerque, NM 87120), LBP-99-13, 49 NRC 233, 236-37 (1999)). The
Commission affirmed (CLI-00-8, 51 NRC at 244-45).

On a second occasion in 1999, the Intervenors again attacked the 9 pore volume
estimate, claiming that it would not be sufficient for successful groundwater
restoration. Again, the then-Presiding Officer rejected the argument. He stated
that if 9 pore volumes did not achieve groundwater restoration standards, ‘‘HRI
will be required to continue to restore; the requirement does not end at 9 pore
volumes. In addition, HRI must demonstrate successful restoration at [the Section
8 site] or it will not be permitted to conduct injection mining elsewhere’” (LBP-
99-30, 50 NRC at 106 (citation omitted); see LC 10.29). Again, the Commission
declined to disturb the Presiding Officer’s decision, observing that the Intervenors
had not identified any clearly erroneous factual finding or important legal error
(CLI-00-12, 52 NRC at 3).

In short, the Intervenors already have challenged the reasonableness of HRI’s
groundwater restoration approach, and they lost. As the Commission stated,
the reasonableness of HRI’s groundwater restoration approach using an ‘initial
9 pore volume estimate for groundwater restoration at Section 8 was litigated,
indeed litigated twice, in separate decisions’’ (CLI-04-33, 60 NRC at 587). The
Intervenors’ attempt to relitigate this issue is therefore precluded by law of the
case.

Significantly, the Intervenors concede that the Commission concluded that ‘9
pore volumes is a sufficient initial pore volume for all the proposed mine sites’’
(Intervenors’ Reply Brief at 16 n.4). They nevertheless argue that this should not
preclude revisiting the issue, because they ‘‘do not agree that 9 pore volumes
is actually sufficient to restore groundwater’’ (ibid.). Of course, a party’s bare
disagreement with a decision does not, under law of the case doctrine, justify
revisiting that decision (supra pp. 87-88).!8

18 That the Intervenors are now precluded from challenging HRI’s pore volume estimate does not
necessarily mean they will never have an opportunity to participate in proceedings involving the
consideration of pore volumes. For example, if HRI determines that it must adjust the pore volume
estimate and, accordingly, adjust its surety amount, it will be required to amend its license; because
the Intervenors will have notice of the license amendment, they ‘‘may have a further opportunity to
participate on pore volume considerations’’ (CLI-04-33, 60 NRC at 593 n.52). Alternatively, if HRI
finds it is unable to return a groundwater quality parameter to the prescribed restoration goal, it may
— in lieu of increasing the pore volume and the surety amount — request that the restoration standard
specified in the license be relaxed. ‘‘The Staff and HRI agree that any such request would have to
be in the form of a license amendment, where again the Intervenors would have the opportunity to
intervene’’ (ibid.).
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b. Even if 1 were to revisit that decision, however, I would reject the
Intervenors’ challenges as insubstantial. The Intervenors argue that HRI's belief
“‘that groundwater quality can be restored by circulating 9 pore volumes through
the aquifer is completely unsupported’’ (Intervenors’ Written Presentation at 51).
The record refutes this argument.

In the FEIS, the NRC Staff explained that, in establishing the 9 pore volume
estimate, it examined data from: (1) small-scale rock core restoration tests (FEIS at
4-30to 4-31); (2) a pilot test conducted in the Westwater Aquifer near the Church
Rock site in June 1980 by United Nuclear Corporation and Teton Exploration
Company (id. at 4-31); (3) a pilot project conducted by Mobil Oil Company in
1979 and 1980 near the Unit 1 site (id. at 4-37); and (4) a study sponsored by
the NRC to investigate the ability of natural geochemical processes to restore
water quality after ISL mining activities (id. at 4-39). Notwithstanding the above
data, the NRC Staff concluded that ‘‘groundwater restoration criteria for specific
mining projects should be set taking into account site-specific conditions and
spatial variation. Restoration criteria should be based on a statistical analysis of
groundwater chemistry data from a large set of wells sampled over a period of
time’’ (ibid.).

Until such site-specific restoration criteria are established, however, the NRC
Staff must determine a pore volume estimate for purposes of determining how
much surety the Licensee must provide. The Staff decided that achieving the
desired groundwater restoration standards here ‘‘would require significantly more
than 4 pore volumes, as proposed by HRI,’’ and it established a 9 pore volume
estimate for HRI’s groundwater restoration effort (FEIS at 4-40). The Staff
explained (ibid.):

Depending on the parameter and the test chosen, the pore volumes required to
achieve the [desired water quality restoration standard] ranged from less than 1 pore
volume to greater than 28 pore volumes. However, plots of TDS [total dissolved
solid] concentrations and specific conductivity values . . . show little improvement
with continued pumping after 8 to 10 pore volumes. The Mobil Section 9 pilot is
the largest restoration demonstration conducted in the project area to date. During
groundwater restoration activities in the Mobil demonstration, TDS concentrations
were close to the secondary restoration goal . . . after 6.9 and 9.7 pore volumes. On
the basis of the data submitted by HRI, the Staff concludes that practical production-
scale groundwater restoration activities would at most require a 9 pore volume
restoration effort. . . . [S]urety should be maintained at this level until the number of
pore volumes required to restore the groundwater quality of a production-scale well
field has been demonstrated by HRI.

I find that — contrary to the Intervenors’ assertion — the 9 pore volume figure
selected by the NRC Staff is an acceptable initial pore volume estimate that finds
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adequate support in the record. Accord LBP-99-13, 49 NRC at 236-37, aff’d,
CLI-00-8, 51 NRC at 244-45; see also LBP-99-30, 50 NRC at 105-06."°

The Intervenors nevertheless complain that the 9 pore volume estimate is
contradicted by experience at other ISL sites (Intervenors’ Written Presentation
at 51). This complaint is fully answered by the fact that before HRI begins
mining operations at Section 17, Crownpoint, or Unit 1, it will have the benefit
of site-specific data obtained from its restoration efforts both at Section 8 and its
groundwater restoration demonstration at Church Rock (LC 9.5 and LC 10.28).
Based on those data, HRI must make any necessary adjustment to its pore volume
estimate, and ‘‘[i]f at any time it is found that well field restoration requires
greater pore volumes . . . , the value of the surety will be adjusted upwards’’
(LC 9.5). Thus, consistent with the Intervenors’ wish, the ultimate pore volume
estimate for Section 17, Crownpoint, and Unit 1 — and, correlatively, the ultimate
surety amount for groundwater restoration at those sites — will be supported by
actual experience that provides the best possible data from the most relevant ISL
site. See LBP-04-3, 59 NRC at 94 n.46 (the Section 8 well field demonstration
will provide ‘‘the best possible, site-specific data’’ for making any adjustment to
the 9 pore volume estimate and, likewise, to the surety).?

2. The Intervenors’ Contention That Natural Groundwater Attenuation
Will Not Assist in Groundwater Restoration Is Precluded by Law
of the Case and Lacks Merit in Any Event

a. The Intervenors also claim that HRI failed to show that natural groundwater
attenuation of contaminants will assist in groundwater restoration (Intervenors’

19 The Intervenors assert (Intervenors’ Written Presentation at 53) that the NRC Staff improperly
elevated cost concerns over public health and safety concerns when it selected the 9 pore volume
figure. This assertion finds no support in the record. Some of the salient factors the Staff considered
were that (1) water quality improved little after 8 to 10 pore volumes, (2) the Mobil Section 9 pilot
restoration effort was the largest restoration demonstration conducted in the project area to date, and
(3) the Mobil pilot restoration effort approached the secondary restoration goal after 9.7 pore volumes.
See FEIS at 4-40. These types of technically based analytic factors — not cost factors — informed the
Staff’s judgment.

20In an argument relegated to a footnote, the Intervenors assert that HRI failed to provide a
“‘technical basis’’ for its calculation of ‘‘flare factors,”” which are multipliers used in the calculation
of the pore volume estimate to account for any lixiviant that may have ‘‘flared,”” or migrated
laterally or horizontally outside the boundaries of the calculated ore pore volume (Intervenors’ Written
Presentation at 52-53 n.17). This assertion lacks merit. As the record shows, the flare factors
were ‘‘calculated by URI [HRI’s parent company] engineers based on operating experience at other
restoration demonstrations and commercial operations,”” and the methods used to calculate them *‘are
consistent with the methods used for the Mobil Section 9 Pilot . . . [which] were the basis for the
NRC evaluation in the FEIS’’ (Pelizza Affidavit at 61-62). See also CLI-04-33, 60 NRC at 589-90
(Commission observes that HRI explained its calculation of flare factors over 5 years ago, in 1999).
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Written Presentation at 55). The Intervenors rely on their expert, Dr. Abitz, who
asserts that when uranium ore is present in aquifer sediments, the concentration
of uranium in groundwater is controlled by the pH, redox state (i.e., oxidation
reduction potential), and concentrations of bicarbonate and carbonate ions in the
groundwater (Abitz Affidavit at 34). The injection of lixiviant, according to Dr.
Abitz, transforms the redox state of an aquifer, removing the reducing material,
and creating ‘‘a toxic zone of aqueous contaminants in oxidized groundwater’’
(ibid.). Dr. Abitz claims that ‘‘the uranium and other toxic metals will remain
in solution as they migrate outside the mining zone in their cocoon of oxidized
water’’ (id. at 35).

Dr. Abitz further claims that the injection of lixiviant creates high concentra-
tions of uranium that could not exist under natural oxidizing conditions, and the
removal of uranium from groundwater via natural processes takes much longer
when the groundwater contains higher concentrations of uranium (Abitz Affidavit
at 35, 39). Dr. Abitz states that the transition of the Westwater Canyon aquifer
to an oxidizing environment in the Church Rock and Crownpoint areas due to
the injection of lixiviant ‘‘makes the removal of uranyl-carbonate anions from
groundwater under natural conditions extremely inefficient, due to the limited
number of adsorption sites and the slow kinetics associated with reduction and
precipitation of the uranium’’ (id. at 39). He concludes that ‘‘[n]either HRI
nor the NRC Staff has published site-specific geochemical data to support their
speculation that adsorption and redox conditions downgradient of ore zones will
(1) attenuate mining fluids that may escape during production operations and (2)
enhance restoration efforts by lowering the concentrations of uranium and other
redox sensitive metals (e.g., arsenic and selenium)’’ (ibid.).

I reject the Intervenors’ argument for two alternative reasons. First, I conclude
that this argument is precluded by law of the case. In 1999, the then-Presiding
Officer squarely rejected Dr. Abitz’s opinion that natural attenuation of redox
sensitive metals through chemical reduction is likely to fail (LBP-99-30, 50 NRC
at 104). The Presiding Officer explained (id. at 86-87, 102, 104) (citations
omitted):

[I]t is well documented that the Westwater [Aquifer] is rich in humates. . . .
Humates are organic compounds that serve as reducing agents, taking oxygen from
groundwater, thus precipitating elements, such as uranium, that depend on the
oxygen to remain in solution.

Arsenic, molybdenum, radium, and uranium are readily precipitated by redox
reactions or adsorption on mineral grains while traveling through the rock, so most
of these elements will remain close to the mine site and not create problems at a
distance.
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It . . . should be recognized that the Westwater [Aquifer] is huge, . . . [and] toxic
elements that migrate out of [the mine field] are affected by both precipitation and
dilution. These natural mechanisms help to protect the quality of water in the aquifer
as a whole from the toxicity contained in small areas.

So far as I am aware, there are no reports of water with elevated uranium levels in
wells away from the [old uranium mining site at the] Church Rock site, despite the
fact that the mean values of water sampled in the vicinity of the site show values for
this element well above any drinking water standards. This is persuasive evidence
that uranium does not travel readily through the aquifer, even over timescales of
thousands of years.

The Presiding Officer thus concluded that the Westwater Aquifer ‘‘act[s] as a
significant precipitating agent for uranium and other elements’’ (id. at 105), and
the Commission declined to disturb that decision (CLI-00-12, 52 NRC at 3). The
Intervenors present no viable reason for revisiting that decision. Their argument
that HRI has failed to show that natural groundwater attenuation of contaminants
will assist in groundwater restoration is therefore precluded by law of the case.

Alternatively, I reject the Intervenors’ argument on the merits. HRI — in
opposing the Intervenors’ argument — relies on the Affidavits of its experts, Mr.
Pelizza and Mr. Bartels (HRI’s Response at 36-38). Mr. Pelizza points out that
the Westwater Aquifer has demonstrated ‘‘the regional capacity to reduce and
precipitate uranium over a frontal length that extends from west of the Church
Rock area, through Crownpoint, over to the Ambrosia Lake area, 60 or so miles’’
(Pelizza Affidavit at 30). In contrast to this capacious redox area, the area that
HRI proposes to mine is ‘‘extremely small’’ (ibid.). Mr. Pelizza states that “‘[i]t
is logical that the regional reducing capacity of the aquifer will prevail over any
small pockets of residual oxidation that may persist’’ (ibid.). He explains (id. at
30 n.11):

[B]oth Intervenors and HRI agree that [broad uranium roll front deposition] pro-
cesses are ongoing today [in the Westwater Aquifer]. Regional roll fronts require
broad areas of upgradient meteoric oxidation to keep uranium mobile until that
oxidized water which moves downgrade slowly encounters a zone of abundant
reductant downdip. It is at this regional redox interface where the oxygenated
water is reduced and uranium is deposited. Again, this process is active today. It
is unreasonable to conclude that the Westwater Formation maintains capacity to
absorb meteoric oxygen from expanses of slow moving ground water on a grand
scale yet this same redox interface would be unable to absorb oxygen in similar form
at a far smaller scale from slow moving groundwater that may exist after restoration
from an ISL mine.
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Mr. Bartels provides further support for Mr. Pelizza’s statements. Mr. Bartels
asserts that Dr. Abitz ‘provides no specifics’” for his arguments, instead utilizing
““only a generic discussion of geochemistry available in any good book on the
subject and that applies equally well to all ISL sites, past and present’’ (Bartels
Affidavit at 13). Mr. Bartels states that geologists can easily find the location of
a ‘“‘redox front’’ in an aquifer by examining the color of a drill core: oxidation
fronts are tan and reduction fronts are gray (ibid.). He states that he has studied
““‘multiple post-leach cores,”” and ‘‘[i]f the oxidation was as intense and complete
as Abitz implies, the color change from reduced to oxidized should be easily
seen,”’ but ‘‘we saw no color change’’ (ibid.). In other words, Mr. Bartels’ actual
experience refutes Dr. Abitz’s theoretical, unsupported argument.

Dr. John Bradbury of the NRC Staff agrees with Mr. Bartels’ statements
(Affidavit of Dr. John W. Bradbury at 5 (Apr. 29, 2005) [hereinafter Bradbury
Affidavit]). Additionally, NRC Staff member Mr. Ford states that — contrary to
Dr. Abitz’s assertion — uranium excursions will be retarded by reducing zones
in the aquifer (Ford Affidavit at 10 (Mar. 12, 1999)). Finally, research conducted
for the NRC by the Pacific Northwest Laboratory (PNL) ‘‘showed that after
solution mining, the reducing capacity of sediments outside the well field (and
even for leached ore zones within the well field) remains very high’’ (ibid.). PNL
concluded that the lixiviant’s ability ‘‘to mobilize uranium quickly expends itself
within the well field, and that when the dissolved uranium encounters reducing
conditions in the rock, the uranium is removed from solution’’ (ibid.).

I am persuaded by the evidence and arguments of HRI and the NRC Staff that,
contrary to the Intervenors’ claim, natural attenuation will assist in groundwater
restoration.

3. One of the Intervenors’ Challenges to HRI’s Remediation Cost
Estimates — Namely, Their Challenge to the Cost Estimates for
Disposal Site Surveys, Decontamination, and Unloading Charges —
Provides a Basis for Revising HRI’s Restoration Action Plan

a. Groundwater Restoration

The Intervenors allege that HRI failed to provide a reasonable cost estimate for
groundwater restoration (Intervenors’ Written Presentation at 59). They base this
assertion on their claim that neither HRI nor the Staff provided any evidence that
the 9 pore volume estimate will be adequate to restore water quality at Section
17, Crownpoint, and Unit 1 to baseline conditions (ibid.). They argue that the
license condition that requires HRI to revise its surety upward if it finds the 9 pore
volume estimate inadequate is not an adequate remedy, because ‘‘[p]ost-licensing
revisions to a license are meant to cure minor defects, not compensate for major
deficiencies in the original license application’ (id. at 60).
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Although the Intervenors characterize this argument as a challenge to a com-
ponent of HRI’s cost estimate, it is substantively no different than the Intervenors’
earlier attack on HRI’s 9 pore volume estimate to restore the quality of the
groundwater. For the same reasons that I rejected that argument earlier (supra
Part III.C.1), I reject it here. Cf. CLI-04-33, 60 NRC at 588 (the Commission,
having sustained the 9 pore volume figure in the Section 8 litigation, rejected the
Intervenors’ effort to rechallenge that figure in the context of their challenge to
HRT’s surety estimate for Section 8).

b. Contract Radiological Technicians

The Intervenors argue that HRI’s decommissioning cost estimate is inadequate
because it fails to include the costs of individuals to conduct radiological surveys
(Intervenors’ Written Presentation at 61). Relying on their expert, Gary R.
Konwinski, they claim that although HRI’s RAP includes cost data for ‘‘surveys
by staff,”” this does not take into account the possibility that HRI might not
be operating the site at the time of closure (ibid.). They assert that because of
this possibility, the RAP must include an estimate of the costs to hire trained
individuals to conduct contamination surveys (ibid.) (citing Declaration of Gary
R. Konwinski at 11-12 (Mar. 1, 2005) [hereinafter Konwinski Affidavit]).

HRI responds that Mr. Konwinski ignores the salary allocated for the Envi-
ronmental Manager, which is included in the RAP (HRI’s Response at 52). The
Environmental Manager ‘‘will perform a wide range of duties including having
‘responsibility over radiological surveys and technician level responsibilities de-
scribed for the [Radiation Safety Officer]’ >’ (ibid.). HRI asserts that, by budgeting
for the salary of the Environmental Manager in addition to the Radiation Safety
Officer, which is in accordance with its plan to share responsibilities among staff,
it has fulfilled the cost requirement for conducting radiological surveys (ibid.).
The NRC Staff agrees (NRC Staff’s Written Presentation at 36-37).

HRI’s RAP states that, in calculating the groundwater restoration budget, it
assumed that employees in all positions ‘‘are required to provide a multitude of
services, i.e., every employee will be wearing multiple hats’’ (Section 17 RAP
at 2.6). It appears that Mr. Konwinski disregarded both HRI’s assumption that
employees would wear ‘‘multiple hats’’ and the fact that HRI budgeted not only
for a Radiation Safety Officer, but also for an Environmental Manager. I find
— given HRI'’s ““‘multiple hats’’ assumption, and bolstered by the fact that it
budgeted for the position of a Radiation Safety Officer and an Environmental
Manager — that the Intervenors’ concern regarding the adequacy of the cost
estimate for radiological technicians lacks merit.
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c. Section 11(e)(2) Byproduct Waste Disposal Costs

(i) The Intervenors claim (Intervenors’ Written Presentation at 61) that HRI
underestimated its disposal costs for section 11(e)(2) byproduct waste, which,
as relevant here, is the waste ‘‘produced by the extraction or concentration of
uranium . . . from any ore processed primarily for its source material content’’
(42 U.S.C. 2014(e)(2); 10 C.F.R. §40.4). Part 40, Appendix A, Criterion 2,
of 10 C.F.R. requires that byproduct material from ISL mining operations be
disposed of at existing large mill tailings disposal sites, unless, given the nature
of the waste and the costs and environmental impacts of transporting the waste,
offsite disposal is impracticable or there are clear advantages to onsite burial. The
Intervenors state that their expert, Mr. Konwinski, ‘‘contacted several existing
large mill tailings sites’’ to determine the costs of disposal of byproduct waste,
and he concluded that Utah’s White Mesa Mill is the most likely site for HRI’s
disposal of its byproduct waste (Intervenors’ Written Presentation at 62). Mr.
Konwinski estimated — based on information received from White Mesa Mill —
that the cost of byproduct waste disposal will be $125.00 per cubic yard, which
is substantially higher than the $43.61 per cubic yard estimated by HRI in its
RAPs (ibid.). Moreover, assuming that HRI disposes of its waste at White Mesa
Mill, the Intervenors assert that HRI could easily exceed White Mesa’s waste
limitations, because White Mesa ‘‘is currently limited to receiving 500 cubic
yards of waste from each off-site waste generator,”” and the Intervenors allege
that HRI will likely exceed this limit (id. at 62 n.20).

HRI responds that the Intervenors’ challenge is flawed for three reasons. First,
Mr. Konwinski’s conclusion that HRI would likely use White Mesa Mill as a
disposal site is based on incomplete information, because he evaluated only three
disposal sites, and he failed to consider two other potential disposal locations,
both of which could be used by HRI for disposal of section 11(e)(2) byproduct
material (HRI’s Response at 53). Second, Mr. Konwinski’s calculation of costs
is overstated, because it ignores that one of the disposal sites he failed to consider
— Cotter Corporation — quotes a disposal fee of $50 per cubic yard (id. at 54).
Third, Mr. Konwinski errs in stating that White Mesa Mill will accept only 500
cubic yards of waste per year from a single source; in fact, it accepts up to 5000
cubic yards per year (ibid.). In any event, HRI states that it may avail itself of
more than one disposal site and, moreover, ‘‘if necessary, facilities such as the
White Mesa Mill are permitted to pursue license amendments from NRC or the
relevant Agreement State to accept additional 11(e)(2) byproduct material wastes
in excess of existing license conditions’’ (ibid.).

The NRC Staff agrees with HRI that the Intervenors have not demonstrated any
fatal deficiencies in HRI’s cost estimates for disposal of section 11(e)(2) waste.
The Staff declares that, contrary to the Intervenors’ assertion, ISL mining facilities
typically generate small quantities of byproduct material (NRC Staff’s Written
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Presentation at 38). Additionally, the Staff states that ‘‘[b]ecause HRI does not
anticipate generating any waste for some time, the estimates in the RAP are
necessarily based on predictions of disposal costs, and quickly become outdated’’
(id. at 37) (citing Affidavit of Richard A. Weller at 6 (Apr. 29, 2005) [hereinafter
Weller Affidavit]). Significantly, the Staff notes that Mr. Konwinski’s cost
estimates were calculated using an incorrect figure for the cost per unit volume
of waste disposal, and they failed to take into account the elapsed time since the
cost estimates were submitted; ‘‘[o]nce the cost estimates are properly calculated
and updated to present value, HRI’s cost estimates closely track Mr. Konwinski’s
estimates’” (NRC Staff’s Written Presentation at 38) (citing Weller Affidavit at 9).
Moreover, prior to lixiviant injection, HRI must obtain a waste disposal agreement
and must also provide an updated RAP (NRC Staff’s Written Presentation at 38).2!

Based on the evidence and arguments submitted by HRI and the Staff, I
conclude that HRI’s section 11(e)(2) waste disposal estimates are reasonable.
My confidence in these estimates, and the decommissioning surety that HRI will
ultimately provide for waste disposal at Section 17, Crownpoint, and Unit 1,
is buttressed by the fact that HRI’s estimates will be updated prior to mining
operations and annually thereafter (LC 9.5).

(i) The Intervenors also advance a challenge to HRI’s estimated waste
disposal costs that is specific to Unit 1 and Crownpoint. HRI’s cost estimates
assume that the concrete floors and other materials of the Unit 1 and Crownpoint
buildings will be decontaminated and thus not treated as waste. The Intervenors
assert that this is an unlikely scenario, and that HRI’s cost estimate should include
costs for disposal of this material (Intervenors’ Written Presentation at 64-65).

HRIresponds that its experience rebuts the Intervenors’ argument. Specifically,
Mr. Pelizza states that HRI’s parent company, URI, was able to decontaminate
and decommission all scrap from buildings at its Kingsville Dome process
facility, including the ‘‘contaminated dryer enclosure [which] is arguably the
most contaminated structure at the facility. Even so, all scrap was routinely
decontaminated and . . . released for unrestricted use. Similarly, HRI plans that
all buildings will be decontaminated at [its mining sites]’’ (Pelizza Affidavit at
60). HRI states that the Intervenors provide no evidence that decontamination of
its concrete floors and equipment is impossible (HRI’s Response at 56). Finally,
HRI points out that it is required to update its surety to reflect changes in its
decontamination plans, and that it is also required to refine financial assurance cost

21 The Affidavit of NRC Staff member Richard A. Weller makes clear that (1) HRI has several
options for disposing of byproduct waste, and (2) the Staff has little concern about HRI’s ability to
obtain an agreement with a waste disposal facility (Weller Affidavit at 4-5). For HRI to have an
agreement now would be ‘‘premature’’ because the need for such services ‘‘is not anticipated for a
number of years’’ (id. at 6).
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estimates immediately prior to commencement of uranium recovery operations,
and also annually (id. at 56-57).

The Staff agrees that HRI need not revise its RAP to include estimated disposal
costs of buildings and building-related materials. The Staff observes that HRI has
‘‘several options for reducing or eliminating concrete contamination and concrete
waste volume including concrete curbing, epoxy application, or concrete surface
removal’’ (NRC Staff’s Written Presentation at 39; see Weller Affidavit at 6).

I agree with HRI and the Staff that HRI need not include the cost of disposal
for concrete and building-related material in its cost estimates. Based on the
Affidavits of Mr. Pelizza and Mr. Weller, I am satisfied that HRI’s efforts at
decontaminating this material will likely be successful. Moreover, HRI is required
periodically to update its cost estimates, so if the waste removal cost estimates
require adjustment based on future conditions not now apparent, they will be
revised.

(iii) The Intervenors raise a challenge to HRI’s section 11(e)(2) waste dis-
posal estimates that is unique to Crownpoint. They argue that HRI failed to
account for the cost of sludge removal and removal and disposal of sludge pond
liners (Intervenors’ Written Presentation at 65).

HRI does not directly address this issue in its written presentation, but the
Staff presents the Affidavit of Mr. Weller, which states that — contrary to the
Intervenors’ assertion — HRI’s RAP contains estimates for pond sludge and liner
disposal costs (Weller Affidavit at 10). HRI specifically included $217,299 for
pond sludge and liner disposal in its budget for surface reclamation (Crownpoint
RAP, Attachment E-8-1).

The Intervenors’ challenge is thus based on an incorrect premise and may be
rejected.?

d. Onsite Packaging, Surveying, and Decontamination Costs Relating
To Transport

The Intervenors assert that HRI failed to include, or underestimated, costs
for the packaging of contaminated waste for transport (Intervenors’ Written
Presentation at 62). They also assert that HRI failed to include, or underestimated,
the costs of contamination surveys of trucks transporting waste before their release

22 The Intervenors assert that the Affidavit of their expert, Mr. Konwinski, ‘‘identifies numerous
other wastes for which HRI has not accounted in its Crownpoint RAP which is summarized in
Table 3 of his testimony’’ (Intervenors’ Written Presentation at 65). Because the putative licensing
deficiencies summarized in Mr. Konwinski’s Affidavit are neither described nor developed in the
Intervenors’ Written Presentation, I decline to consider them (see supra note 14).
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from the site, as well as costs of surveys of the containers and any necessary
decontamination (ibid.).

HRI refutes the argument that packaging of section 11(e)(2) byproduct materi-
als is necessary for transport (HRI’s Response at 55). In his Affidavit, Mr. Pelizza
states that he supervised the decommissioning of two commercial ISL plans, and
although ‘‘many truckloads’’ of contaminated material were transported offsite,
containers were not used (Pelizza Affidavit at 59). Rather, the contaminated
material was ‘‘always shipped in bulk because it is more efficient’’ (ibid.). If
contaminated material is ‘‘drummed and stored onsite, it is standard procedure to
empty the drums into bulk transports, and flatten the drums and ship them with
the bulk material’’ (ibid.).

The Staff likewise urges this Board to reject the Intervenors’ packaging
argument, based on HRI’s prior experience with shipping waste in bulk (NRC
Staff’s Written Presentation at 38-39). The Staff also points out that the labor
costs for onsite surveys and any necessary decontamination efforts are covered
by the salaries of the Radiation Safety Officer and the Environmental Manager,
which are already included in the RAP (id. at 38).

I find that HRI’s estimates for packaging, surveying, and decontamination
relating to the transport of contaminated material from the mining site are
adequate. Based on the evidence submitted by HRI and the Staff, I conclude
that (1) packaging of contaminated waste for shipment will probably not be
necessary, and (2) to the extent HRI’s RAPs include the salaries of the Radiation
Safety Officer and the Environmental Manager, the costs for onsite surveys and
decontamination efforts are covered.?

e. Disposal Site Surveys, Decontamination, and Unloading Charges

Finally, with respect to the RAP for Section 17, the Intervenors claim that HRI
failed to include estimates for disposal site surveys, a decontamination wash, and
unloading charges (Intervenors’ Written Presentation at 63). The Intervenors rely
on their expert, Mr. Konwinski, who states that an additional $12,000 should be

23My conclusion that HRI will likely be able to ship its contaminated waste in bulk is based on
HRI’s experience and the NRC Staff’s approval of that practice. Cf. NUREG-1569 at 6-24 to 6-25
(assumptions used for proposed surety should, to the extent possible, be based on experience). To
conclude that waste may be shipped in bulk is not to be equated with concluding that HRI may engage
in transportation practices that will threaten the health and safety of the public or the environment. All
shipments are subject to U.S. Department of Transportation requirements (10 C.F.R. § 71.5; FEIS at
2-23). Moreover, subject to the NRC Staff’s vigilant oversight, HRI’s Environmental Manager and
Radiation Safety Officer will be responsible for developing, administrating, and enforcing a program
that ensures the safe and secure transportation of waste (Consolidated Operations Plan at 131).
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added to the waste disposal costs for the purposes of surveys, decontamination
efforts, and unloading (Konwinski Affidavit at 11, 15).

As the Staff observes (NRC Staff’s Written Presentation at 39), HRI does
not directly respond to this claim by the Intervenors. The Staff notes that
although costs for ‘‘unloading time’’ and ‘‘additional decontamination costs’’
were included in the sample byproduct agreement submitted with the RAP, “it is
unclear whether these costs are included in HRI’s cost estimate’’ (ibid. (emphasis
added)). Assuming that the $12,000 is not included in HRI’s decommissioning
cost estimate, the Staff nevertheless urges this Board to ‘‘reject’’ the Intervenors’
request to revise the RAP, because ‘‘these costs, if incurred, are relatively
insignificant in light of the overall surety estimate’’ (ibid.). The Staff’s argument
is misguided.

HRI is required to establish financial surety arrangements ‘‘to carry out the
decontamination and decommissioning of the . . . site’” (10 C.F.R. Part 40,
Appendix A, Criterion 9). The record shows that HRI views costs for disposal site
‘‘unloading time’’ and ‘‘decontamination’’ as material to site decommissioning,
else it would not have included them in the sample byproduct agreement submitted
with the RAP. I believe HRI is quite correct in that view. Accordingly, those
costs should be included in HRI’s cost estimate.

Significantly, the NRC Staff does not argue that these costs were correctly
omitted. Rather, it characterizes this $12,000 omission as ‘‘relatively insignifi-
cant,”” and it invites this Board to disregard HRI’s lapse in failing to include it
(NRC Staff’s Written Presentation at 39). In my judgment, the omission of a
material cost estimate of $12,000 does not fall into the category of ‘‘relatively
insignificant.”” Moreover, the rule that the Staff asks this Board to apply — i.e.,
to ignore small but material errors in surety arrangements — is unsupported in
law and would be problematic in application. Accordingly, I direct HRI to revise
its RAP to include the cost estimate for disposal site unloading, surveys, and
decontamination.

D. The Intervenors’ Assertion That HRI Failed To Demonstrate
That Drinking Water Supplies Will Be Adequately Protected
from Uranium Contamination Lacks Merit

1. Section 17

a. The Intervenors’ Assertion That HRI Failed To Show That the
Westwater Aquifer Is Homogeneous and Contained by an
Underlying Aquitard Is Barred by the Law of the Case Doctrine

The Intervenors assert that HRI's license to mine Section 17 should be in-
validated because HRI has failed to show that drinking water supplies will be
protected. First, they argue that the Westwater Aquifer is heterogeneous — that

115



is, it is composed of small-scale channels of high permeability — and that the
channels will act as conduits for the accelerated lateral transport of contaminants
to drinking water sources (Intervenors’ Written Presentation at 73-76). Second,
they argue that the Recapture Aquitard does not underlie the Westwater Aquifer
at Section 17 and, accordingly, contamination from HRI’s mining operations will
be transported to the Cow Springs Aquifer (a drinking water source) that underlies
the Westwater Aquifer (id. at 77-80). These issues, however, have already been
considered and rejected in this case with respect to mining operations at Section
8, which is adjacent to the Section 17 site. As discussed below, because the
Intervenors fail to provide any persuasive reason why the conclusions reached by
the then-Presiding Officer and left undisturbed by the Commission with regard to
Section 8 do not also apply to Section 17, they are foreclosed by the law of the
case doctrine from relitigating them.

First, the hydrogeology of the Westwater Aquifer has been extensively liti-
gated. The Intervenors argued earlier in this proceeding (LBP-99-30, 50 NRC at
84-86) — as they argue now (Intervenors’ Written Presentation at 73-74) — that
the Westwater Aquifer is heterogeneous, consisting of stacked sand channels of
high permeability that will allow the rapid excursion of mining contaminants to
adjacent drinking water sources. But the then-Presiding Officer squarely rejected
this theory, finding that: (1) ‘‘[o]n a broad scale, that of the proposed mining
operation, the Westwater may be approximated as homogeneous’” (LBP-99-30,
50 NRC at 85); and (2) ‘‘the Westwater does not contain channelways’’ that
would allow the accelerated excursion of contaminants outside the mining area
(id. at 86). The Presiding Officer explained (id. at 85, 88) (citations and footnotes
omitted):

The considerable literature on the Westwater demonstrates that it consists pre-
dominantly of sandstone which contains discontinuous clay horizons formed by
fluvial deposition. . . .

d ok sk sk

On a small scale, groundwater flow in the Westwater is complicated, just as
water flow through a filter is complicated on a very small scale. But on a larger
scale the Westwater may be treated as homogeneous . . . . By homogeneous . . .,
what is meant here is that groundwater will flow downgradient at about the same
velocity in different parts of the Church Rock area.

I agree with HRI expert Bartels that if lengthy channelways exist at Church
Rock, they should occur in other ISL uranium sites which have a very similar fluvial
environment. . . . Channelways have not been reported elsewhere, . . . nor do the
Intervenors provide evidence of them.

The Presiding Officer thus concluded that the Intervenors’ characterization
of the Westwater Aquifer as a heterogeneous environment containing lengthy
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channels of high permeability was ‘‘without basis’’ (LBP-99-30, 50 NRC at 88),
because it was: (1) inconsistent with seismic studies at Church Rock (id. at 85);
(2) inconsistent with or unsupported by technical literature (ibid.); and (3) based
on a flow and transport model that included a ‘‘totally unreasonable assumption’’
(ibid.). The Commission declined to disturb that conclusion, finding that the
Intervenors’ challenges were ‘‘unpersuasive’’ (CLI-00-12, 52 NRC at 3). The
Intervenors fail to provide a convincing reason to revisit that conclusion. Their
argument is therefore barred by the law of the case doctrine.?*

Likewise barred by the law of the case doctrine is the Intervenors’ assertion
that the Recapture Aquitard does not underlie the Westwater Aquifer at Section
17 and, accordingly, that mining contaminants will be transported to the Cow
Springs Aquifer (a drinking water source) that underlies the Westwater Aquifer.
This is precisely the same argument they previously made, when they asserted
that “‘the Recapture [Aquitard] is thin or missing in the area of Church Rock . . .
[and therefore] the Cow Springs Aquifer ‘comes into nearly direct contact with
the Westwater’ >’ (LBP-99-30, 50 NRC at 89). The Presiding Officer had no
difficulty rejecting this argument (id. at 90) (citations and footnotes omitted):

Many drill holes penetrated the Recapture [Aquitard] to varying degrees, and in
every case its characteristics are those of an aquitard. The Recapture [Aquitard]

24The Intervenors cannot avoid the law of the case doctrine by relying here, as before, on
technical literature that characterizes the Westwater at Section 17 “‘on a local scale [as] lithologically
heterogeneous’” (Intervenors’ Written Presentation at 75). The Intervenors ignore that the same
literature reveals that the Westwater is ‘‘a fairly pure sandstone, albeit cross-bedded and scoured, and
may . . . be regarded as generally homogeneous’’ (LBP-99-30, 50 NRC at 87). The Intervenors thus
fail to show that the technical literature is inconsistent with the former Presiding Officer’s finding
that “‘[o]n a broad scale, that of the proposed mining operation, the Westwater may be approximated
as homogeneous’” (id. at 85). Nor can the Intervenors avoid the law of the case doctrine by relying
on manifestly flawed studies to construct arguments that are wholly insubstantial and, thus, not
colorable. Cf. Steel Co. v. Citizens For a Better Environment, 523 U.S. 83, 89 (1998) (a federal
claim is not colorable if it is so ‘‘insubstantial, implausible, foreclosed by prior decisions of [this]
Court, or otherwise completely devoid of merit as not to involve a federal controversy’ (internal
quotation marks omitted)). Even if the Intervenors’ arguments were colorable, they lack merit (infra
Part IIL.D.1.b).

In their Written Presentation (at 76 n.21), the Intervenors also assert that the 400-foot spacing
between monitor wells that is provided by LC 10.17 “‘is insufficient to detect contaminants flowing
through the small scale sand channels in the Westwater.”” This argument, too, is barred by the law of
the case doctrine, because the Presiding Officer previously found that *‘[b]ased on these characteristics
[of the Westwater Aquifer], there seems little chance that monitor wells spaced 400 feet apart would
miss an excursion in this environment”” (LBP-99-30, 50 NRC at 87-88), and the Commission found
that the Intervenors failed to identify a factual finding or legal conclusion that required correction
(CLI-00-12, 52 NRC at 3). In any event, I find that the record supports the conclusion that HRI will
install adequate monitor wells. See, e.g., Pelizza Affidavit at 33-34; Cohen Affidavit at 23.
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appears to be present throughout Section 8, as reported by Staff in the FEIS and
HRI. . ..

HRI’s expert, Lichnovsky . . . offers evidence . . . that the Cow Springs sandstone
does not intertongue with the Recapture [Aquitard] at the site. . . .

[The Intervenors’ expert] Lucas points out that . . . “‘the Recapture [Aquitard]

.. is a fluvial deposit in the southern part of the San Juan Basin.”” Condon and

Peterson . . . agree with this, [and] point out that it contains sandstone, claystone,
mudstone, and siltstone, in agreement with HRI and Staff. I therefore find that it is
an aquitard, separating the Westwater from the Cow Springs aquifer . . . .

The Commission declined to disturb the Presiding Officer’s conclusion that
the Recapture Aquitard has the characteristics of an aquitard and separates the
Westwater and Cow Springs Aquifers in the area of Church Rock (CLI-00-12, 52
NRC at 3). The Intervenors’ failure to explain why the size or characteristics of
this regional aquitard would vary between the mining site at Section 8 and the
adjacent mining site at Section 17 precludes them from revisiting that issue.

b. The Intervenors’ Assertions That HRI Failed To Show That the
Westwater Aquifer Is Homogeneous and Contained by an
Underlying Aquitard Lacks Merit in Any Event

There is no merit, in any event, to the Intervenors’ assertion that the Westwater
Aquifer at Section 17 is not homogeneous. They once again argue the existence
of channels in the Westwater that ‘ ‘have permeability and porosity characteristics
that accelerate groundwater flow’ and will allow uncontrolled excursions of
pregnant lixiviant outside the mining area (Intervenors’ Written Presentation at
76). As stated above, the former Presiding Officer squarely rejected this argument,
ruling that the claim that ‘‘sand channels in the Westwater function as ‘pipelines’
is without basis’’ (LBP-99-30, 50 NRC at 88).

The Intervenors now rely on studies of an outcrop analogue by Dr. Spencer
G. Lucas to support their channel theory (Intervenors’ Written Presentation at
75-76). An outcrop analogue is a geologic unit — here the Westwater sandstone
— that is exposed to the surface and is geographically close to or geologically
similar to the rock unit where the mining will occur. The outcrop analogue
here is ‘‘3-4 miles’’ from Section 17 (id. at 76), and Dr. Lucas states that his
examination of the outcrop supports a conclusion that the Westwater Aquifer
is “‘locally heterogeneous, characterized by ‘numerous, interlaced ribbon-like
sandstone bodies’ . . . [that will] act as easy, rapid conduits for groundwater flow’’
(ibid.; see Declaration of Dr. Spencer G. Lucas at 27 (Feb. 25, 2005) [hereinafter
Lucas Affidavit]).

Notably, NRC Staff expert William von Till does not dispute that ‘‘studying
outcrops can be very useful . . . [for] describ[ing] the lithology of the rock units in
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question . . . at the locations’” of the particular outcrop (Affidavit of William von
Till at 6 (Apr. 29, 2005) [hereinafter von Till Affidavit]). But he vigorously, and
persuasively, states that ‘‘site specific pump test data and geophysical logs are
the best tools for purposes of determining how geologic units will behave under
groundwater hydrodynamic flow conditions in an ISL mining operation’’ (ibid.).
Moreover, he points out that Dr. Lucas — in focusing on the outcrop — *‘fails
to address . . . the more important aspect here of how the Westwater . . . behaves
from a groundwater and hydrodynamic flow standpoint’” (von Till Affidavit at
12). As Mr. von Till explains (id. at 12-13) (citations omitted):

Dr. Lucas does not address the pump tests results showing that on a larger-scale
hydrodynamic groundwater flow perspective, the Westwater . . . behaves in a
homogeneous manner. In the ISL mining context here, this hydrodynamic behavior
of groundwater flow in the Westwater . . . is the key factor . . . .

Mark Pelizza, on behalf of HRI, addressed these issues in detail when he discussed
the Southtrend pump test data . . . generated in January 1992 at Mobil’s Section 9
site. This pump test demonstrated radial flow, and the results do not suggest any
influence by channels, in my opinion. Data from this pump test can be correlated to
the conditions at Church Rock for the Westwater . . . .

Dr. Lucas provides no basis for his conclusion that heterogeneity in the West-
water . . . ‘“‘will accelerate groundwater flow, inhibiting containment of lixiviant.”’
Throughout his affidavit, Dr. Lucas uses only traditional geology arguments without
addressing hydrogeologic information generated by pump tests. Such information
is the most important tool available to determine hydrodynamic flow within the
Westwater . . . .

See also Pelizza Affidavit at 36-37 (interpreting stratigraphic cross sections of
Church Rock site and finding no evidence ‘‘that would support the claim of
a conduit for preferential flow of groundwater’’); Lichnovsky Affidavit at 19
(Westwater Aquifer acts hydrologically as a homogeneous unit because it ‘‘was
deposited as sheet sandstone, with each sheet overlying and scouring into another
sheet. These sandstone sheets are coalesced and amalgamated into [a] thick
sandstone’s body that functions hydrologically as one unit’’).

HRI expert Dan W. McCarn provides compelling support for the commonsense
conclusion that no outcrop study, by itself, can tell a geologist the hydrodynamic
behavior of an aquifer that is several miles away and ‘‘covered by thousands of
feet of rock. Outcrops are useful, but drilling is absolutely essential’’ (Declaration
of Dan W. McCarn at 10 (Apr. 15, 2005) [hereinafter McCarn Affidavit]; accord
Lichnovsky Affidavit at 7). As NRC Staff expert Stephen Cohen confirms,
regardless of the physical appearance of the outcrop examined by Dr. Lucas,
the Westwater Aquifer ‘‘responds as a homogeneous aquifer hydraulically. . . .
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[TThe notion that subsurface channels are influencing groundwater flow is simply
incorrect’” (Cohen Affidavit at 19-20) (citing several studies).

I therefore reject the Intervenors’ invitation to rely on Dr. Lucas’s outcrop
study for purposes of determining hydrodynamic flow in the Westwater Aquifer,
and I find that the record supports the conclusion that, for purposes of mining
operations, the Westwater Aquifer at Church Rock (including Section 17) behaves
as a homogeneous aquifer.

Similarly, I reject the Intervenors’ argument that Dr. Lucas’s outcrop study
reveals that the Westwater Aquifer at Section 17 is not contained by the underlying
Recapture Aquitard and, consequently, contaminants from mining operations will
migrate from the Westwater Aquifer to the underlying Cow Springs Aquifer
(Intervenors’ Written Presentation at 77-78; Lucas Affidavit at 13). Dr. Lucas’s
conclusion is refuted by convincing record evidence.

As HRI expert, Frank Lichnovsky, states, mine geologists and engineers do not
make mine-planning decisions based on outcrops, which provide ‘‘weathered and
therefore altered information of the sediments present’” (Lichnovsky Affidavit at
7). Moreover, such outcrops do not reveal the ‘‘lateral extent of the sediments or
whether they pinch-out or thicken in the subsurface downdip of the outcrop’” (id.
at 7-8).

Instead of relying on outcrops, mine geologists and engineers drill numerous
exploration holes at each mine site, and each drill hole furnishes data for a geo-
physical log that ‘‘provides information on the types of rocks, their relationship to
one another, and allows mapping of their aerial extent and thickness’’ (Lichnovsky
Affidavit at 7). Additionally, ‘‘[s]Jamples of drill cutting are taken during drilling
and provide details such as the coarseness of the sand and the type of rock being
drilled. The drilling rate also provides information on the lithologies. The drilling
rate is slower in mudstone, cemented sandstone, or limestone, while the drilling
rate is faster in friable sandstone’’ (ibid.). The geophysical drill hole logs record
the lithology of the subsurface rocks at the actual mine site, and ‘‘[b]y correlating
the geophysical logs and constructing cross sections, the extent and continuity of
the confining layers can be mapped’’ (id. at 9; see also Pelizza Affidavit at 40-42;
von Till Affidavit at 11).

I agree with HRI and the NRC Staff that the data from HRI’s drill holes
and geophysical logs are more reliable and informative than outcrop studies for
determining the existence of confining layers. I further agree with HRI and the
NRC Staff that HRI’s drill holes and geophysical logs demonstrate the presence
of the Recapture Aquitard beneath the Westwater Aquifer at the Section 17 mine
site (Lichnovsky Affidavit at 13). See also id. at 9-12; Cohen Affidavit at 34
(confirming that HRI drilling and geophysical logs for Section 17 reveal the
presence of the Recapture Aquitard beneath the Westwater Aquifer); id. at 36
(‘‘independent analyses of boring and geophysical logs . . . clearly show that the
Recapture is present in . . . the Church Rock . . . area[ ]’); von Till Affidavit at 6
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(“*NRC Staff stated in the FEIS that ‘the Recapture Member is at least 45 [meters]
(150 feet) thick in the mine area and overlies the Cow Springs Sandstone’ ’’);
LBP-99-30, 50 NRC at 90 (*‘[m]any drill holes penetrated the Recapture Shale to
varying degrees, and in every case its characteristics are those of an aquitard’’). I
thus conclude that, contrary to the Intervenors’ assertion, the likelihood of vertical
excursions of lixiviant from the Westwater Aquifer to the Cow Springs Aquifer
at Section 17 is remote.

The Intervenors nevertheless persist in their assertion that the Recapture
Aquitard will not prevent vertical excursions of lixiviant to the Cow Springs
Aquifer, arguing that HRI misinterpreted the geophysical logs for Section 17. They
claim that what HRI identifies as the Recapture Aquitard is, in fact, the ‘‘sandstone
of the upper Cow Springs [Aquifer]”’ (Intervenors’ Written Presentation at 79).
I am not persuaded by this argument. The Intervenors’ interpretation of the
geophysical log focuses on only one of its relevant aspects, and in failing to take
into account other relevant aspects of the log — in particular, the Resistivity curve
— the Intervenors’ interpretation founders (von Till Affidavit at 9). As NRC Staff
expert, William von Till, states, ‘‘[w]hen comparing the Recapture Member and
the Cow Springs [Aquifer] . . . one must also look at the Resistivity curve. The
change in Resistivity at the intersection between the Recapture Member and Cow
Springs [Aquifer] supports [HRI’s] interpretation’’ that the Recapture Aquitard
is 169 feet thick (id. at 9-10). The Intervenors’ contrary interpretation thus lacks
merit. See also Lichnovsky Affidavit at 9-11; Pelizza Affidavit at 41; FEIS at
3-18, 3-35,4-19.%

Moreover, that the Westwater Aquifer at Section 17 is vertically confined is to
be confirmed by groundwater pump tests that HRI must perform prior to injecting
lixiviant at a mine site (supra Part [11.B.2.b). Notably, the Intervenors’ own expert,
Michael G. Wallace, agrees that groundwater pump tests  ‘are the most commonly
used assessment tool to determine if there is a hydraulic connection between the
mine zone and overlying aquifer’” (Declaration of Michael G. Wallace at 25
(Mar. 1, 2005) [hereinafter Wallace Affidavit]). As NRC Staff expert, Mr. von
Till, explains (von Till Affidavit at 7-8):

[Clollecting site-specific stratigraphic and pump test data — at the location of ISL
mining — are the best methods of determining whether a hydraulic connection
is present between the Westwater [Aquifer] and the [Dakota and Cow Springs
Aquifers], and that the license conditions set forth [in LC 10.23 (requiring ground-

25The NRC Staff notes that the Intervenors, once again, failed to mention in their Written
Presentation additional related opinions expressed by their expert (NRC Staff’s Written Presentation
at 46 n.15). Although the Staff, in a commendable exercise of its responsibilities, addressed and
rebutted such opinions, I decline to consider them given that the Intervenors neither developed nor
affirmatively relied upon them (see supra notes 14, 22).
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water pump tests), LC 10.25 (requiring the placement of monitor wells in the Cow
Springs Aquifer to determine if a vertical connection exists with the Westwater
Aquifer), and LC 10.32 (requiring the establishment of baseline parameters in the
Cow Springs Aquifer prior to mining, and groundwater pump tests at each mining
site to confirm it is hydraulically confined from the Westwater Aquifer)] adequately
ensure that such data will be collected.

Furthermore, HRI will monitor for vertical lixiviant excursions during mining
operations, and evidence of an excursion will require immediate corrective action
(supra Part II1.B.2.b; Cohen Affidavit at 34).

Finally, the Intervenors make the perfunctory assertion that the outcrop shows
that the Dakota Aquifer ‘‘sits directly on top of the Westwater [Aquifer]”’
(Intervenors’ Written Presentation at 77), thus intimating that the Brushy Basin
Aquitard does not separate the two aquifers. This assertion lacks merit. First,
as discussed above, outcrops can provide incomplete and inaccurate information
regarding the underground geology. Moreover, HRI expert Mr. Lichnovsky
explains why this particular outcrop erroneously suggests that the Dakota Aquifer
sits directly atop the Westwater Aquifer; namely, the outcrop ‘‘lies with angular
unconformity on the Morrison rocks in the Church Rock area,”” and any absence of
the Brushy Basin Aquitard ‘represents simple erosional planation of the Mesozoic
strata that was tilted north prior to deposition of the Dakota’ (Lichnovsky
Affidavit at 15). I find that HRI’s data — including its geophysical logs — shows
the presence of the Brushy Basin Aquitard above the Westwater Aquifer at the
Section 17 mine site (id. at 8, 13-16; see also von Till Affidavit at 10-11; Pelizza
Affidavit at 41; FEIS at 3-18).

2. Unit 1

HRI and the NRC Staff have concluded that the Westwater Aquifer at the Unit
1 mine site — like the Westwater Aquifer at Section 17 — is homogeneous and
vertically confined by the Recapture and Brushy Basin Aquitards. The Intervenors
disagree. They argue that (1) HRI’s pump tests for Unit 1 show that the Westwater
is heterogeneous (Intervenors’ Written Presentation at 81), and (2) an outcrop
analogue study for Unit 1 shows no vertical confinement (id. at 83-84). I am
unpersuaded by the Intervenors’ arguments.

First, the Intervenors argue that HRI — in concluding that the Westwater
Aquifer at Unit 1 is homogeneous — misinterpreted a contour map that was
based on data from a pump test conducted by Mobil. The Intervenors’ expert Mr.
Wallace claims that an aquifer is ‘‘likely’’ to be heterogeneous if the contour map
*‘is not perfectly circular’” (Wallace Affidavit at 16). Because HRI’s contour map
for Unit 1 is not perfectly circular, Mr. Wallace concludes that the Westwater
Agquifer there is heterogeneous (ibid.)
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NRC Staff expert Mr. Cohen disputes that homogeneous aquifers usually
appear as perfect circles on contour maps. In his experience, a homogeneous
aquifer ‘‘rarely’’ appears as a perfect circle ‘‘because of natural heterogeneities
in aquifer material’’ (Cohen Affidavit at 32). As Mr. Cohen explains,

[u]nder most real-world isotropic conditions — in which hydraulic conductivity is
assumed to be the same in all directions — [contour maps] are usually sub-circular
or slightly eliptical rather than perfectly circular. Cones of depression more elliptical
in shape are indicative of anisotropic conditions (hydraulic conductivity is different
in different directions). However, anisotropy does not necessarily indicate that
channels exist; rather, it indicates heterogeneities in aquifer materials [id. at 28].

Most important, for present purposes, Mr. Cohen states that ‘‘a sub-circular
[contour map] such as that presented [by HRI is] highly representative of a
homogeneous aquifer’” (id. at 32). He thus concludes that the aquifer response
presented in HRI’s contour map ‘‘is quite homogeneous for a real-world pumping
test”” (ibid.). 1 find Mr. Cohen’s interpretation of HRI’s contour map, and
his conclusion that the Westwater Aquifer at Unit 1 is homogeneous — which
is supported by HRI (see Pelizza Affidavit at 36-38) — to be credible and
convincing. I therefore reject the Intervenors’ contrary argument.?

Similarly, I reject the Intervenors’ argument (Intervenors’ Written Presentation
at 83-84) that an outcrop analogue study for Unit 1 shows that the Westwater
Aquifer there is not vertically confined. First, as discussed above (see supra
pp. 118-20), an outcrop may be altered due to many years of exposure and,
accordingly, does not necessarily provide accurate information regarding under-
ground geology. Second, the particular outcrop on which the Intervenors rely is
some 15 miles away from the mining site (Lucas Affidavit at 11) and, therefore,
may not be representative of the actual mining site geology. Third, adequate
record evidence supports the conclusion that the Westwater Aquifer is vertically
confined at Unit 1. See Pelizza Affidavit at 41-42; FEIS at 3-31. Finally, LC

26 Using a groundwater flow and transport model, the Intervenors also calculate that mining
contaminants from Unit 1 could reach the municipal wells in Crownpoint within 63 years (Intervenors’
Written Presentation at 82-83), rather than the 2616 years calculated by HRI and the NRC Staff
(FEIS at 3-28). I find that the Intervenors’ calculation is flawed, because — in addition to being
based on the erroneous premise that the Westwater Aquifer at Unit 1 is heterogeneous (Intervenors’
Written Presentation at 83) — it is based on data ‘‘that is clearly unsubstantiated by literature and
HRT’s data’ (Cohen Affidavit at 29). Even if the Intervenors’ figure of 63 years were correct, it
would be of little consequence because: (1) if an excursion occurs during mining operations, HRI will
take immediate corrective action (LC 9-13); and (2) any toxic elements dissolved in the groundwater
would likely reprecipitate close to the mining area (supra Part I11.C.2; Pelizza Affidavit at 30). I note,
moreover, that this would be a moot point if HRI begins mining operations at Crownpoint prior to or
contemporaneously with Unit 1, because prior to commencing mining operations at Crownpoint, HRI
must move the Crownpoint municipal wells to a more distant location (LC 10.27).
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10.23 requires pump testing before the injection of lixiviant, which will confirm
the vertical containment status of the Westwater Aquifer at Unit 1 prior to the
commencement of mining operations (von Till Affidavit at 5, 10).

3. Crownpoint

The Intervenors argue that HRI failed to demonstrate that drinking water
supplies will be adequately protected from mining contaminants at Crownpoint
because (Intervenors’ Written Presentation at 85-87): (1) the Westwater Aquifer
at Crownpoint is heterogeneous, containing channels that will allow the rapid
lateral transport of contaminants outside the mining area; (2) the outcrop analogue
study conducted by Dr. Lucas reveals that the Westwater Aquifer at Crownpoint
is not vertically contained; and (3) Mr. Wallace produced a groundwater flow
and transport model that, assuming the Westwater Aquifer at Crownpoint is
heterogeneous, calculated mining contaminants from Crownpoint would reach
Crownpoint Municipal wells in about 7 years, rather than the 178 years calculated
by HRI and the NRC Staff. Having already addressed these concerns with regard
to Section 17 and Unit 1, I find them likewise without merit as to Crownpoint. HRI
has demonstrated that drinking water supplies will be adequately protected from
mining contaminants at Crownpoint. See, e.g., Pelizza Affidavit at 31, 34-37, 42;
Cohen Affidavit at 30-31; von Till Affidavit at 14; FEIS at 4-15 through 4-26.%7

Finally, the Intervenors argue that HRI failed to show that the Westwater
and Dakota Aquifers are not connected at Crownpoint, because (Intervenors’
Written Presentation at 87-89): (1) HRI's pump test was not properly designed
and therefore failed to produce reliable results; and (2) HRI’s pump test results
suggest a connection between the two aquifers. I find these arguments to be
insubstantial. First, NRC Staff expert, Stephen Cohen, and HRI expert, Craig
Bartels, persuasively rebut the Intervenors’ assertion that HRI’s pump test failed
to produce reliable results (Cohen Affidavit at 30; Bartels Affidavit at 46-47).
Additionally, I find — based on the Affidavits of Mr. Cohen and Mr. Bartels
— that the pump test reveals that the Westwater and Dakota Aquifers are
hydrologically separated (Cohen Affidavit at 30-31; Bartels Affidavit at 46-49;
see also Pelizza Affidavit at 42). This conclusion is confirmed by: (1) a 1982
pumping test near the Crownpoint site that ‘‘showed no hydraulic connection
between the Westwater . . . and Dakota Aquifers (Cohen Affidavit at 31); (2)
a technical research paper stating that the Westwater Aquifer is a ‘‘continuous
aquifer confined between two units of low permeability’” (ibid.); and (3) a 5-year

27 The Intervenors’ assertion that mining contaminants from Crownpoint may reach the Crownpoint
municipal wells not only is insubstantial (see supra note 26), it is disingenuous, because it fails
to acknowledge that LC 10.27 requires HRI, in an abundance of caution, to move the Crownpoint
municipal wells to a more distant location prior to commencing mining operations at Crownpoint.
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comparison of water levels between two ‘‘twin’’ wells at Crownpoint — one in
the Westwater Aquifer and the other in the Dakota Aquifer — that indicates that
the two aquifers are hydrologically isolated (Bartels Affidavit at 51-52).

IV. CONCLUSION

For the foregoing reasons, I find — with the concurrence of Special Assistants
Dr. Richard Cole and Dr. Robin Brett — that HRI met its burden of proof to
demonstrate that the Intervenors’ challenges relating to groundwater protection,
groundwater restoration, and surety estimates do not provide a basis for invali-
dating HRI’s license to perform ISL uranium mining at Section 17, Crownpoint,
and Unit 1. However, in accordance with Part III.A, supra, HRI's license shall
be revised to reduce the secondary groundwater restoration standard for uranium
from 0.44 mg/L to 0.03 mg/L. Additionally, in accordance with Part III.C.3.e,
supra, HRI’s Restoration Action Plan shall be revised to include a cost estimate
for expenses associated with disposal site unloading, surveying, and decontami-
nation.

Pursuant to 10 C.F.R. §§2.786(b) and 2.1253, a party wishing to challenge
this Decision before the Commission must file a petition for review within 15
days after service of this Decision. Any other party to this proceeding may,
within 10 days after service of a petition for review, file an answer supporting
or opposing Commission review (id. § 2.786(b)(3)). The filing of a petition for
review is mandatory for a party seeking to exhaust its administrative remedies
before seeking judicial review (id. §§2.786(b)(1) and 2.1253). If no party files a
petition for review of this Decision, and if the Commission does not sua sponte
review it, this Decision constitutes the final action of the Commission 30 days
after its issuance (id. § 2.1251(a)).

It is so ORDERED.

BY THE PRESIDING OFFICER?

E. Roy Hawkens
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 20, 2005

28 Copies of this Partial Initial Decision were sent this date by Internet e-mail or facsimile transmis-
sion to all participants or counsel for participants.
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Cite as 62 NRC 126 (2005) LBP-05-18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. Richard F. Cole
Dr. Charles N. Kelber

In the Matter of Docket No. 50-29-OLA
(ASLBP No. 04-831-01-OLA)
(License Termination Plan)

YANKEE ATOMIC ELECTRIC
COMPANY
(Yankee Nuclear Power Station) July 21, 2005

In this 10 C.F.R. Part 50 proceeding regarding the application of Yankee
Atomic Electric Company for agency approval of a license termination plan
(LTP) for its Yankee Nuclear Power Station located in Rowe, Massachusetts,
following a Commission order affirming the Licensing Board’s grant of the
hearing request of Intervenor Citizens Awareness Network (CAN), CLI-05-15,
61 NRC 365 (2005), and a June 30, 2005 Board request to the parties to identify
the genuine issues of material fact that remained for adjudication in light of
the Commission’s order, the parties submitted a joint motion for approval of a
settlement agreement. With this Memorandum and Order, the Board approves the
settlement agreement and terminates the proceeding.

126



MEMORANDUM AND ORDER

(Approving Settlement Agreement and Terminating Proceeding)

This license amendment proceeding is addressed to the application of the
Yankee Atomic Electric Company (Yankee) for NRC approval of a license
termination plan (LTP) for its Yankee Nuclear Power Station located in Rowe,
Massachusetts. In response to a Federal Register notice of opportunity for
hearing, Citizens Awareness Network (CAN) sought to obtain a hearing on the
basis of six contentions that asserted broadly that there had not been compliance
with a Commission regulation pertaining to the required content of LTPs. Finding
that CAN had the requisite standing and that several of its contentions satisfied
the admission requirements imposed by the governing Rule of Practice, the Board
granted the CAN hearing request last November 22 in LBP-04-27, 60 NRC 539
(2004).

Albeit on different grounds, both Yankee and the NRC Staff appealed this
action. On June 29, 2005, in CLI-05-15, 61 NRC 365, the Commission affirmed
the grant of the hearing request. In doing so, however, it noted (61 NRC at 381)
that “‘this case may have become somewhat overtaken by events’’ occurring while
the appeals were under submission. As a result of supervening developments,
the Commission opined, ‘‘the Board may be faced with summary disposition
motions.”” Id. at 382.

Taking its cue from this observation, the Board issued an unpublished order
the following day in which it called upon each of the parties to furnish it with a
memorandum setting forth the genuine issues of material fact that, in light of the
teachings of CLI-05-15, the party believed to remain for adjudication. The Board
also indicated that, should a party conclude that no such issues remained, it could
instead file a motion for summary disposition.

In response to the June 30 order, Yankee and CAN pursued a third course. On
July 11, those parties filed a Joint Motion for Approval of Settlement Agreement
and Termination of the Proceeding. Attached to the motion was the settlement
agreement and a proposed order approving it and terminating the proceeding.

Given that the text of the settlement agreement is appended to this Order, there
is no need to set forth its terms here. It suffices to record the Board’s belief that
the agreement entirely accords with the public interest and is in furtherance of
the Commission’s policy encouraging the ‘‘fair and reasonable settlement and
resolution of issues’’ such as those that were raised by CAN in this proceeding.
See 10 C.F.R. §2.338. That being so, both parties to the Settlement Agreement
are to be commended.
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For the reasons stated, the Settlement Agreement appended to this Order is
hereby approved and the proceeding terminated as now moot.
It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD!

Alan S. Rosenthal, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Charles N. Kelber
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 21, 2005

! Copies of this Memorandum and Order were sent this date by Internet electronic mail transmission
to counsel for the parties.
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EXHIBIT 1

SETTLEMENT AGREEMENT

WHEREAS, Citizens Awareness Network (‘‘CAN’’) has requested and been
granted a hearing before the Atomic Safety and Licensing Board (‘‘Board’’) re-
lating to certain matters concerning Yankee Atomic Electric Company’s (‘“Yan-
kee’’) application for Nuclear Regulatory Commission (‘‘NRC’’) approval of
a License Termination Plan (‘‘LTP’’) for the Yankee Nuclear Power Station
(““YNPS’’), located at Rowe, Massachusetts, Docket No. 50-29 (‘‘NRC Proceed-
ing’’);

WHEREAS CAN and Yankee have determined that it is in the public interest
to seek dismissal of the admitted CAN contentions (Contentions 2, 3, and 4),
regarding the completeness of the NRC required radiological characterization for
YNPS and the alleged lack of a groundwater remediation plan in the LTP, because
these contentions are now moot;

WHEREAS CAN and Yankee have agreed that because all the admitted
contentions are now moot, this proceeding should be terminated;

THEREFORE, IT IS STIPULATED AND AGREED by CAN and Yankee
that:

1. CAN and Yankee admit that the NRC has jurisdiction over the parties and
the subject matter of this Settlement Agreement.

2. CAN agrees that CAN’s Contentions 2, 3, and 4, as admitted by the
Board, regarding the completeness of the characterization for YNPS and the
alleged lack of a groundwater remediation plan in the LTP, are now moot and all
matters otherwise required to be adjudicated have been resolved by this Settlement
Agreement and the Consent Order issued by the Board.

3. CAN further agrees that as a result of this agreement the NRC proceeding
on the contentions should be terminated.

4. Yankee agrees to provide CAN, CAN’s attorney, Jonathan Block, and
expert, Robert Ross, all hydrogeological reports developed to satisfy Federal
and State requirements. Draft reports will not be provided unless necessary for
understanding the final reports. Yankee also agrees to provide reimbursement
for any work done for CAN by Mr. Ross, up to, but not exceeding, $1000.00
in the aggregate in fees related to providing CAN with an expert assessment
of the hydrogeological issues in the EA and documents Yankee provides to
CAN in performing this agreement. Mr. Ross will invoice Yankee directly for
reimbursement of such fees.

5. Yankee agrees that a CAN representative will maintain its seat on the
Community Advisory Board (‘°‘CAB’’) as long as it stays in existence.
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6. Yankee hereby provides assurance to CAN that Yankee will perform
down gradient offsite monitoring of the groundwater for tritium which will be
conducted off the YNPS industrial site; specifically employing monitoring wells
as necessary to meet Federal and State requirements. The offsite monitoring wells
currently being used are described in Attachment A to this Exhibit 1. Attachment
B to this Exhibit 1 provides the location of these wells.

7. Yankee hereby provides assurance to CAN that this monitoring will
continue for such period as mandated by Federal and State requirements.

8. Yankee hereby provides assurance to CAN that the down gradient offsite
monitoring of the groundwater for tritium will be conducted to demonstrate that
the Environmental Protection Agency’s Maximum Contaminants Level (‘‘EPA
MCL"’) standards are met, as is consistent with the YNPS LTP.

9. Yankee hereby provides assurance to CAN that this down gradient off-
site monitoring will resume following completion of site demolition activities,
anticipated to be completed in the fall of 2005.

10. All parties hereto agree to exercise due diligence in the performance of
their various responsibilities under this Settlement Agreement and to cooperate
with each other in carrying out its intent.

11. This Settlement Agreement supersedes all prior representations, nego-
tiations, and understandings of the parties hereto, whether oral or written, and
constitutes the entire agreement between the parties with respect to the matter
hereof.

12.  This Settlement Agreement shall not be effective, final and binding on
the parties hereto unless this Settlement Agreement is approved in its entirety by
the Board or the Commission and the proceeding terminated. If the Board or the
Commission does not approve this Settlement Agreement in its entirety, then this
Settlement Agreement shall not take effect and shall be deemed null and void. The
parties agree that if the Board or the Commission does not approve this Settlement
Agreement, they will negotiate in good faith to resolve any outstanding issues
necessary to obtain its approval by the Board or the Commission.

13. Inthe event this Settlement Agreement becomes binding upon the parties
in accordance with the terms herein, the Settlement Agreement shall be binding
upon the parties’ successors, assigns, representatives, employees, agents, partners,
subsidiaries, and affiliates.

14. Yankee and CAN expressly waive the right to challenge, contest the
validity of, or seek judicial review of any order entered as a result of this
Settlement Agreement so long as such order is fully consistent with each provision
of this Settlement Agreement.

15. When approved by the Board, the order entered as a result of this
Settlement Agreement has the same force and effect as an order made after full
hearing.
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IN WITNESS WHEREOF CAN and Yankee have caused this Settlement
Agreement to be executed by their duly authorized representatives on this 8th day
of July 2005.

William A. Horin, Esq. Jonathan M. Block, Esq.
David A. Repka, Esq. Counsel for Citizens Awareness
Amy C. Roma, Esq. Network
Counsel for Yankee Atomic Electric
Company

131



EXHIBIT 1 — ATTACHMENT A

Tritium in Ground Water from Off Site Monitoring Wells

Yankee Nuclear Power Station
Rowe, Massachusetts

Aquifer Well Depth
Well No. Completion (feet) Tritium (pCi/l)
CB-6 Shallow 25
July-03 not detected
November-03 430
March-04 279
May-04 not detected
August-04 750
November-04 750
November-04 760
Sherman Spring (SP-1)  Spring 0
August-03 not detected
November-03 not detected
March-04 210
May-04 890
September-04 not detected
November-04 323
MW-106A Shallow 22
November-04 620
MW-106B Bedrock 261
November-04 not detected
MW-106C Intermediate 95
November-04 not detected
MW-106D Intermediate 154
November-04 not detected
MW-108A Shallow 25
September-04 not detected
November-04 not detected
MW-108B Bedrock 215
September-04 not detected
November-04 not detected
November-04 not detected
MW-108C Intermediate 65

September-04
November-04

Note: EPA MCL for tritium is 20,000 pCi/l.
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EXHIBIT 1 — ATTACHMENT B
Monitoring Well Location Map (Revision: 0, February 2005)
Yankee Nuclear Power Station
Rowe, Massachusetts

See: ADAMS Accession No. ML052010443
Please note that this reference is to the ADAMS copy attached to the settlement

agreement as filed by the parties rather than the ADAMS copy of the Board’s
order with the attachment, which is of a lesser quality.
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Cite as 62 NRC 134 (2005) LBP-05-19

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Dr. Paul B. Abramson, Chairman
Dr. Anthony J. Baratta
Dr. David L. Hetrick

In the Matter of Docket No. 52-007-ESP
(ASLBP No. 04-821-01-ESP)

EXELON GENERATION COMPANY, LLC
(Early Site Permit for Clinton
ESP Site) July 28, 2005

In this 10 C.F.R. Part 52 proceeding regarding the application of Exelon
Generation Company, LLC (EGC or Applicant) for an early site permit (ESP),
seeking approval of its site in DeWitt County, Illinois, for the possible construction
of one or more new nuclear reactors in addition to those already licensed and
operating thereon, the Licensing Board rules in favor of EGC in respect of
its motion to dismiss the single admitted environmental contention regarding
energy alternatives jointly proffered by Intervenors Environmental Law and
Policy Center, Blue Ridge Environmental Defense League, Nuclear Information
and Resource Service, Nuclear Energy Information Service, and Public Citizen
(collectively, Intervenors), and in favor of LES and the NRC Staff in respect
of Intervenors’ motion to amend that contention in light of information made
available since the filing of the original Environmental Report (ER) by the
Applicant. There being no admitted contention remaining to be litigated in this
proceeding, the contested portion of this proceeding is terminated.
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NEPA: ENVIRONMENTAL ANALYSIS (HARD LOOK)

The Licensing Board’s role vis-a-vis the National Environmental Policy Act
(NEPA) is to ensure that the agency has taken the requisite ‘‘hard look’” at
the potential environmental effects of the proposed action and its reasonable
alternatives, see Louisiana Energy Services, L.P. (Claiborne Enrichment Center),
CLI-98-3, 47 NRC 77, 87-88 (1998), and ‘‘to ensure that the agency has ade-
quately considered and disclosed the environmental impact of its actions . . . .”’
Coalition on Sensible Transportation, Inc. v. Dole, 826 F.2d 60, 66 (D.C. Cir.
1987) (citation omitted). Toward this end, the NRC Staff’s environmental impact
statement (EIS) must contain a thorough, reasoned discussion of the relevant
environmental considerations. See, e.g., Tongass Conservation Society v. Cheney,
924 F.2d 1137, 1140 (D.C. Cir. 1991).

NEPA: AGENCY RESPONSIBILITIES; ENVIRONMENTAL
ANALYSIS

NEPA and the NRC’s 10 C.F.R. Part 51 regulations require the Staff to
consider the potential environmental effects of any proposed ‘‘major Federal
action significantly affecting the quality of the human environment,”’ as defined
by NEPA. See 42 U.S.C. §4332(2)(C).

NEPA: CEQ REGULATIONS

Additional guidance on implementing NEPA is available to federal agencies
in regulations adopted by the Council on Environmental Quality (CEQ). See 40
C.F.R. Part 1500. These CEQ regulations are not, however, binding on the NRC
because the Agency has not expressly adopted them; nevertheless, they have been
considered and relevant concepts adopted by the NRC through its own Part 51
regulations.

NEPA: ENVIRONMENTAL REPORT

The NRC’s Part 52, Subpart A regulations require an ESP applicant to file
with its application an ER pursuant to the relevant portions of Part 51. See 10
C.F.R. §52.17. This ER must contain ‘‘a description of the proposed action, a
statement of its purposes, and a description of the environment affected . . . .”’
Id. §51.45(b). Generally, an ER must also, among other things, discuss: (1)
the impact of the proposed action on the environment, with impacts ‘‘discussed
in proportion to their significance,”’ id. § 51.45(b)(1); and (2) alternatives to
the proposed action, with that discussion being ‘sufficiently complete to aid
the Commission in developing and exploring, pursuant to section 102(2)(E)
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of NEPA, ‘appropriate alternatives to recommended courses of action in any
proposal which involves unresolved conflicts concerning alternative uses of
available resources,”’” id. §51.45(b)(3). The analysis in the ER must consider
and balance *‘the environmental effects of the proposed action, the environmental
impacts of alternatives to the proposed action, and alternatives available for
reducing or avoiding adverse environmental effects . . . includ[ing] consideration
of the economic, technical, and other benefits and costs of the proposed action and
of alternatives. . ..”” Id. § 51.45(c). Finally, with regard to uncertainties in data or
assumptions, while the analysis ‘‘shall, to the fullest extent practicable, quantify
the various factors considered[, t]o the extent that there are . . . factors that cannot
be quantified, those . . . factors shall be discussed in qualitative terms. . ..”” Id.

NEPA: ENVIRONMENTAL REPORT (EARLY SITE PERMIT
APPLICATIONS)

Notwithstanding the general requirements for an ER, in the case of an appli-
cation for an ESP the ER ‘‘need not include an assessment of the benefits (for
example, need for power) . ...”" Id. § 52.17(a)(2).

NEPA: ENVIRONMENTAL IMPACT STATEMENT (RELIANCE ON
ENVIRONMENTAL REPORT)

The Part 51 regulations require the Staff to review the ER and to prepare a draft
environmental impact statement (DEIS) pursuant to the applicable provisions
of that part. Id. §52.18. While the Staff may rely on the ER in preparation
of its EIS, it must also ‘‘independently evaluate and be responsible for the
reliability of all information used in the [DEIS].”” Id. § 51.70(b). As with the ER,
generally a DEIS “‘should also include consideration of the economic, technical,
and other benefits and costs of the proposed action and alternatives and indicate
what other interests and considerations of Federal policy, including factors not
related to environmental quality if applicable, are relevant to the consideration of
environmental effects of the proposed action . . ..”” Id. § 51.71(d).

NEPA: ENVIRONMENTAL IMPACT STATEMENT (RELIANCE
ON ENVIRONMENTAL REPORT; EARLY SITE PERMIT
APPLICATIONS)

In the particular case of an application for an early site permit, however, as with
the ER, the EIS ‘‘need not include an assessment of the benefits (for example,
need for power) of the proposed action . ...”” Id. § 52.18.
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NEPA: ENVIRONMENTAL IMPACT STATEMENT
(ALTERNATIVES)

NEPA requires that federal agencies take a ‘‘hard look’’ at the environmental
impacts of a proposed major federal action, and at reasonable alternatives to that
action. See, e.g., Claiborne, CLI-98-3, 47 NRC at 87-88. The inquiry is, however,
more focused than this guidance might at first glance appear, as the Agency
“‘need only discuss those alternatives that are reasonable and ‘will bring about
the ends’ of the proposed action.”” Hydro Resources, Inc. (P.O. Box 15910, Rio
Rancho NM 87174), CLI-01-4, 53 NRC 31, 55 (2001) (quoting Citizens Against
Burlington v. Busey, 938 F.2d 190, 195 (D.C. Cir.), cert. denied, 502 U.S. 994
(1991).

NEPA: SCOPE OF ENVIRONMENTAL ANALYSIS (PREFERENCES
OF PRIVATE APPLICANT)

Where ‘‘a federal agency is not the sponsor of the project, ‘the Federal
government’s consideration of alternatives may accord substantial weight to the
preferences of the applicant . . . in the . . . design of the project.”’’ City of
Grapevine v. Department of Transportation, 17 F.3d 1502, 1506 (D.C. Cir. 1994)
(quoting Citizens Against Burlington, 938 F.2d at 197-98). The Commission has
determined that the Agency ‘‘may take into account the economic goals of the
project’s sponsor,”” HRI, CLI-01-4, 53 NRC at 55 (quotation marks and citation
omitted), and has further recognized that it ‘‘should take into account the needs
and goals of the parties involved in the application.”” Id. at 55-56 (citation
omitted).

NEPA: ENVIRONMENTAL IMPACT STATEMENT

NEPA ‘‘does not require that the agency select any particular options. It
. ‘simply prescribes the necessary process.” > HRI, CLI-01-4, 53 NRC at 44
(citation omitted).

NEPA: ENVIRONMENTAL IMPACT STATEMENT
(ALTERNATIVES)

An agency need not consider alternative ways to achieve a general goal; it
should, instead, focus upon evaluating the alternative means by which a particular
applicant reaches its goals. See Citizens Against Burlington, 938 F.2d at 199.

137



RULES OF PRACTICE: BURDEN OF PRODUCTION (NEPA
ALTERNATIVES ISSUES)

In seeking to pose an admissible challenge to the ER or EIS discussion
regarding alternatives, the burden is upon intervenors to propose reasonable
alternatives by which the project’s ends could be achieved. Cf. Vermont Yankee
Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519,
553 (1978); see also, e.g., Morongo Band of Mission Indians v. Federal Aviation
Administration, 161 F.3d 569, 576 (9th Cir. 1998) (implying that burden is on
party challenging agency action to offer feasible alternatives); Olmsted Citizens
for a Better Community v. United States, 793 F.2d 201, 209 (8th Cir. 1986)
(same).

NEPA: ENVIRONMENTAL ANALYSIS (REASONABLE
ALTERNATIVES)

Where an applicant has no business connection to the end users of its elec-
tricity and therefore no ability to implement demand side management (energy
efficiency), demand side management is not a ‘‘reasonable alternative’’ and
NEPA itself, therefore, does not require its examination.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

Under the Commission’s 10 C.F.R. Part 2 rules of practice, requests for
hearings or petitions to intervene and proposed contentions must be filed within
a period of time specified in 10 C.F.R. §2.309(b). A request that should have
been filed within such a time period, but was not, constitutes a ‘‘nontimely’’
filing which, pursuant to 10 C.F.R. §2.309(c), will not be considered by a
licensing board absent a showing that, based upon a balancing of eight factors,
the request should be entertained. In addition to the requirement that a contention
be filed within a specified period of time (or be shown to satisfy the criteria
for admissibility if it is ‘‘nontimely’’), a contention must satisfy the substantive
admissibility criteria set out in 10 C.F.R. § 2.309(f)(1).

RULES OF PRACTICE: CONTENTIONS (NEW INFORMATION)

In addition to the general provisions for admissibility of nontimely contentions,
10 C.F.R. §2.309(f)(2) provides the process for determining the admissibility
of contentions based upon information that was not available at the time the
““‘petition was filed,”” and, impliedly, also deals with situations in which ‘‘new’’
information is added to the record. Section 2.309(f)(2) contains provisions for
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addressing two substantively different situations. First, it addresses issues arising
under NEPA, providing that ‘‘[t]he petitioner may amend [previously admitted]
contentions or file new contentions if there are data or conclusions in the NRC
draft or final environmental impact statement, environmental assessment, or any
supplements relating thereto, that differ significantly from the data or conclusions
in the applicant’s documents.”” 10 C.F.R. § 2.309(f)(2). Second, it focuses on
contentions arising out of other new information, providing that ‘‘[o]therwise,
contentions may be amended or new contentions filed after the initial filing only
with leave of the [Board] upon a showing that: (i) [t]he information upon which
the amended or new contention is based was not previously available; (ii) [t]he
information upon which the amended or new contention is based is materially
different than information previously available; and (iii) [t]he amended or new
contention has been submitted in a timely fashion based on the availability of the
subsequent information.”” Id. § 2.309(f)(2)(1)-(iii).

RULES OF PRACTICE: CONTENTIONS (NEW INFORMATION)

The provisions of section 2.309(f)(2) prescribe the process for considering,
among other things, the ‘‘timing’’ of submission of a contention; they do not
eliminate the substantive requirements for the content of a new contention, or
an amendment to an existing contention. Should the petitioner (or intervenor)
make a sufficient showing as to the relevant portion of section 2.309(f)(2), the
proffered new or amended contention still must meet the standard admissibility
requirements of section 2.309(f)(1).

RULES OF PRACTICE: CONTENTIONS (NEW INFORMATION;
GOOD CAUSE)

The first part of section 2.309(f)(2) appeared in 10 C.F.R. §2.714(b)(2)(iii)
under the Commission’s old Part 2 rules of practice. In the context of that old rule,
the Commission has stated that the phrase ‘‘differ significantly’’ neither adds to
nor takes away from any of the admissibility requirements now found in section
2.309(c) and section 2.309(f)(1). Instead, ‘‘information regarding the applicant’s
environmental report and the Staff’s environmental review documents is relevant
to the ‘good-cause’ factor’” found in section 2.309(c)(1), Sacramento Municipal
Utility District (Rancho Seco Nuclear Generating Station), CLI-93-12, 37 NRC
355, 362 (1993), which may be satisfied, generally, by a showing that (1) the
information on which the contention is based is new so that the petitioner could
not have presented it at an earlier time; and (2) the petitioner filed the contention
promptly after learning of the new information. See Texas Utilities Electric Co.
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(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-12, 36 NRC 62,
69-73 (1992).

RULES OF PRACTICE: CONTENTIONS (NEW INFORMATION;
GOOD CAUSE)

The second part of section 2.309(f)(2) is newly enacted and therefore has not
been the subject of Commission interpretation. Nonetheless, the substance of
this part of section 2.309(f)(2) bears a striking resemblance to the Commission’s
interpretation of the first part of that section. The two requirements for a good
cause showing, ‘‘new information’’ and *‘promptly filed,”” are analogous to the
requirements of section 2.309(f)(2)(i) (information not previously available) and
(f)(2)(iii) (submitted in a timely fashion).

RULES OF PRACTICE: CONTENTIONS (MATERIALITY)

Under the old Part 2 rules, the requirement that data or conclusions in the
Staff’s environmental review document ‘‘differ significantly’’ from data or con-
clusions in the applicant’s ER appeared in 10 C.F.R. § 2.714(b)(2)(iii). Section
2.714(b)(2)(1ii) also contained additional substantive requirements, including that
the intervenor provide ‘‘[s]ufficient information . . . to show that a genuine
dispute exists with the applicant on a material issue of law or fact,”” which
is incorporated under the new rules in section 2.309(f)(1)(vi). In addition, the
Commission’s new procedural rules contain a second ‘‘materiality’’ requirement
in section 2.309(f)(1)(iv), stating that, for a contention to be admissible, it must
be ‘‘material to the findings the NRC must make to support the action that is
involved in the proceeding.”” This latter requirement also appears to have its roots
in the former section 2.714(b)(2)(iii). These correlations clearly advise that the
requirement of section 2.309(f)(2) that data or conclusions ‘differ significantly’’
is inextricably intertwined with the requirements that the newly supplied infor-
mation be material to the outcome of the proceeding. See id. §2.309(f)(1)(iv),
(vi). In other words, data or conclusions cannot be significantly different if they
are not material to the determination the Staff must make under NEPA. And
new information cannot be ‘‘materially different’’ than that found in the original
ER if it does not raise a genuine dispute on a material issue of law or fact.
Thus, there is a clear analogy between the requirement that data or conclusions
“‘differ significantly,”” as required by section 2.309(f)(2), and the requirement
that information be ‘‘materially different,”’ as required by section 2.309(f)(2)(ii).
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NEPA: ENVIRONMENTAL ANALYSIS (UNCERTAIN DATA)

A NEPA analysis often must rely upon imprecise and uncertain data, partic-
ularly when attempting to forecast future markets and technologies, and Boards
(and parties) must appreciate the fact that such forecasts ‘‘provide no absolute
answers,”” and must be ‘‘judged on their reasonableness.”” See Louisiana Energy
Services, L.P. (Claiborne Enrichment Center), LBP-96-25, 44 NRC 331, 355
(1996), rev’d on other grounds, CLI-97-15, 46 NRC 294 (1997).

NEPA: ENVIRONMENTAL ANALYSIS (RULE OF REASON)

NEPA analyses are subject to a ‘‘rule of reason’ which teaches that an
environmental impact statement need only discuss ‘the significant aspects of the
probable environmental impact of the proposed agency action.”” Long Island
Lighting Co. (Shoreham Nuclear Power Station), ALAB-156, 6 AEC 831, 836
(1973).

NEPA: ENVIRONMENTAL ANALYSIS (CHALLENGES TO
ECONOMIC ASSUMPTIONS)

In weighing the potential environmental harm of a proposed project against
the ‘‘benefits,”” we find compelling the test enunciated by the United States
Court of Appeals for the Fifth Circuit in considering challenges to the accuracy
of economic assumptions underlying the analysis of a federally owned project,
which is ‘‘whether the economic considerations . . . were so distorted as to
impair fair consideration of those environmental consequences.’’ South Louisiana
Environmental Council, Inc. v. Sand, 629 F.2d 1005, 1011 (5th Cir. 1980). In
the case of a privately sponsored project in which the agency’s role is that of the
grantor (or denier) of a federally issued license, alleged errors or discrepancies
in underlying data should not be subjected to a more strict test than the ‘‘not so
distorted as to impair fair consideration’’ test enunciated above for a federally
owned project.

NEPA: ENVIRONMENTAL ANALYSIS (ECONOMIC COSTS)

Financial estimates related to the ‘‘cost’” of power are not the same costs that
are required to be analyzed under NEPA at this juncture. ‘“NEPA is generally
regarded as calling for some sort of a weighing of the environmental costs against
the economic, technical, or other public benefits of a proposal.”’ Claiborne,
CLI-98-3, 47 NRC at 88. The relative cost of nuclear power, which is unrelated
to the environmental costs of the proposal, will only become ripe for challenge
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when the economic benefits of the project are later addressed at the construction
permit or combined license stage.

NEPA: FUEL CYCLE RULE

An applicant is permitted by 10 C.F.R. §§51.51 and 51.23, respectively, to
rely upon Table S-3 to evaluate the effects of the uranium fuel cycle, and the
Waste Confidence Rule for its findings regarding waste disposal.

RULES OF PRACTICE: SUMMARY DISPOSITION

Pursuant to the NRC’s 10 C.F.R. Part 2 regulations governing procedure,
a licensing board may grant summary disposition as to all or any part of a
proceeding if the Board finds that ‘‘the filings in the proceeding, depositions,
answers to interrogatories, and admissions on file, together with the statements
of the parties and the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a decision as a matter
of law.”” 10 C.F.R. § 2.710(d)(2). It is well established that summary disposition
motions under the Commission’s Part 2 rules are held to the same standards by
which the federal courts evaluate Federal Rule of Civil Procedure 56 summary
judgment motions. See, e.g., Advanced Medical Systems, Inc. (One Factory Row,
Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102 (1993).

RULES OF PRACTICE: SUMMARY DISPOSITION (BURDEN
OF PROOF)

The party seeking summary disposition bears the burden of showing that there
is no genuine issue as to any material fact, see Advanced Medical Systems, CLI-
93-22, 38 NRC at 102, and 10 C.F.R. § 2.710 requires that this be shown through
a statement of material facts not at issue and any supporting materials, such
as affidavits, discovery responses, and documents, accompanying the motion.
Nevertheless, a party opposing the motion must put forth specific facts showing
that there is a genuine issue of material fact to be litigated, see 10 C.F.R. § 2.710(b),
and any material facts set forth in the movant’s statement not controverted by a
like statement of an opposing party are deemed admitted, see id. § 2.710(a).

RULES OF PRACTICE: SUMMARY DISPOSITION

The Board’s function in considering summary disposition is only to decide
whether genuine issues of material fact remain between the parties, not to
substantively seek to resolve material factual issues that do exist. See Sequoyah
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Fuels Corp. and General Atomics (Gore, Oklahoma Site Decontamination and
Decommissioning Funding), LBP-94-17, 39 NRC 359, 361 (1994) (citing Weiss
v. Kay Jewelry Stores, Inc., 470 F.2d 1259, 1261-62 (D.C. Cir. 1972)). To support
a finding that there is a genuine issue of material fact, the factual record, when
considered in its entirety, must be in doubt to such a degree that it is necessary
to hold a hearing to aid in resolving the factual dispute. See, e.g., Cleveland
Electric llluminating Co. (Perry Nuclear Power Plant, Units 1 and 2), LBP-83-46,
18 NRC 218, 223 (1983). In other words, summary disposition should not be
used to decide genuine issues of material fact that warrant an evidentiary hearing,
see Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
LBP-01-39, 54 NRC 497, 509 (2001), but is appropriate if the moving party
makes a properly supported showing as to the absence of any genuine issue of
material fact and the opposing party fails to show that such an issue does exist.

RULES OF PRACTICE: SUMMARY DISPOSITION (MATERIALITY
OF FACTUAL DISPUTE)

In the context of a motion for summary disposition, it is appropriate for the
Board to look into the substance of the contention to the degree necessary to make
the determination whether a genuine dispute about a factual issue exists, and
whether, if one does, that dispute is indeed over a ‘‘material’’ fact. Cf. Anderson
v. Liberty Lobby, 477 U.S. 242, 248 (1986).

RULES OF PRACTICE: CONTENTIONS (SCOPE)

A contention is interpreted and has meaning only to the extent of the ‘‘bases,”’
or specific flaws identified in intervenors’ pleadings, which define its scope. See,
e.g., Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba
Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC 373, 379 (2002) (appropriate
to refer to the bases provided in support of a contention to define the scope
of that contention); Public Service Co. of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB-899, 28 NRC 93, 97 (1988) (‘‘[t]he reach of a contention
necessarily hinges upon its terms coupled with its stated bases’’), aff’d sub nom.
Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U.S. 899
(1991).
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MEMORANDUM AND ORDER
(Ruling on Motion for Summary Disposition Regarding Contention 3.1
and Petition for Admission of Amended Contention)

I. INTRODUCTION

On September 25, 2003, Exelon Generation Company, LLC ( ““EGC’’ or “*Ap-
plicant’’) submitted an application to the Nuclear Regulatory Commission (the
““‘Agency’’) for a 10 C.F.R. Part 52 early site permit (‘‘ESP’"), seeking approval
of its site in DeWitt County, Illinois (approximately 6 miles east of Clinton,
[linois, and commonly referred to as the ‘‘Clinton Site’”) for the possible con-
struction of one or more new nuclear reactors in addition to those already licensed
and operating thereon. This decision presents the Licensing Board’s rulings in
respect of: (1) Applicant’s motion to dismiss the single admitted environmental
contention regarding energy alternatives jointly proffered by Intervenors Envi-
ronmental Law and Policy Center, Blue Ridge Environmental Defense League,
Nuclear Information and Resource Service, Nuclear Energy Information Service,
and Public Citizen (collectively, ‘‘Intervenors’’); and (2) Intervenors’ motion to
amend that contention in light of information made available since the filing of
the original Environmental Report (‘‘ER’’) by the Applicant.

Contention 3.1, the Clean Energy Alternatives Contention, as admitted, states:

The Environmental Review fails to rigorously explore and objectively evaluate all
reasonable alternatives. In Section 9.2 of the Environmental Report, Exelon claims
to satisfy 10 C.F.R. § 51.45(b)(3), which requires a discussion of alternatives that
is “‘sufficiently complete to aid the Commission in developing and exploring’’
‘‘appropriate alternatives . . . concerning alternative uses of available resources,’’
pursuant to the National Environmental Policy Act. However, Exelon’s analysis
is premised on several material legal and factual flaws that lead it to improperly
reject the better, lower-cost, safer, and environmentally preferable wind power and
solar power alternatives, and fails to address adequately a mix of these alternatives
along with gas-fired generation and ‘‘clean coal’’ resource alternatives. Therefore,
Exelon’s ER does not provide the basis for the rigorous exploration and objective
evaluation of all reasonable alternatives to the ESP that is required by NEPA.!

By letter dated September 23, 2004, the Applicant submitted additional in-
formation to the NRC Staff in response to Requests for Additional Information
(“‘RAI’’"), copies of which were sent to the Intervenors.? That information, among

'LBP-04-17, 60 NRC 229, 252 (2004).
2See Exelon’s Motion for Summary Disposition of Contention 3.1 (Mar. 17, 2005) at 2 n.3
[hereinafter Summary Disposition Motion].
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other things, addressed alleged shortcomings in the ER by providing analyses of
combinations of wind and solar generation with natural gas and/or clean coal-fired
generation and by providing substantial new data, including responses incorpo-
rating material portions of the information Intervenors alleged in Contention 3.1
to be missing from the ER. Based in part on its RAI responses, on March 17,
2005, the Applicant moved for summary disposition of Contention 3.1, arguing,
first, the original contention involved an asserted omission that has since been
cured and therefore should now be dismissed as moot,? and, second, in light of
the new analyses, and examination and weighing of updated information, there
remains no genuine issue of material fact regarding wind and solar power and/or
combinations thereof.*

In response, following a prehearing conference call’ and several exchanges of
motions, responses, and orders among the Board and the Parties,® on April 22,
2005, the Intervenors moved to amend the original contention to address the
new or differing information now incorporated into the Applicant’s documents
and/or appearing in the Staff’s Draft Environmental Impact Statement (‘‘DEIS’”)
regarding the Clinton ESP.” These proposed amendments make three general
assertions: first, notwithstanding this Board’s original Order of August 6, 2004,
rejecting an essentially identical challenge raised in Intervenors’ initial petition
to intervene,? Intervenors repeat their contention that the ER, and now the DEIS,
are flawed because they improperly accept a project purpose of baseload’ power
production (thereby excluding, ab initio, consideration of energy efficiency
alternatives); second, Intervenors contend that, because of the Applicant and/or

3See id. at 2, 13-15 (arguing contention moot because RAI response provides allegedly missing
analyses, and incorporates and evaluates new and updated information, including that referred to by
Intervenors).

4See id. at 2.

3 See Tr. at 450-71 (Apr. 4, 2005 Conference Call).

6See, e.g., Intervenors” Response to Exelon’s Motion for Summary Disposition of Contention
3.1 (Apr. 6, 2005) [hereinafter Intervenors’ Response to Summary Disposition Motion]; Licensing
Board Memorandum and Order (Denying, Following Reconsideration, Filing Extension Request)
(Mar. 30, 2005) (unpublished) [hereinafter March 30 Order]; Licensing Board Memorandum and
Order (Denying Filing Extension Request) (Mar. 23, 2005) (unpublished) [hereinafter March 23
Order].

7See Intervenors’ Motion To Amend Contention 3.1 (Apr. 22, 2005) [hereinafter Motion To
Amend].

8 See LBP-04-17, 60 NRC at 245-46.

9 <“Baseload’” power plants are designed to operate continuously at a constant power level, as
opposed to plants whose output is variable (either unintentionally because of variations in the energy
source (e.g., solar, wind), or intentionally, where the equipment is capable, to follow the system load).
Systemwide fluctuations in demand are satisfied by peaking plants, which can respond to variable
demand, including those caused by variations in power supplied by wind, solar, and other power
suppliers whose power output varies with the natural conditions.
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Staff’s use of erroneous and/or outdated data, the negative environmental effects
of clean energy alternatives as well as those of combinations of wind, solar, and
fossil are overestimated while those for nuclear are underestimated, leading to an
incorrect weighing of the alternatives vis-a-vis the proposed nuclear reactor(s);
and, third, Intervenors contend that, also because of the use of erroneous and/or
outdated data, the cost of power generated by wind and solar is inaccurately
overestimated while that for new nuclear is underestimated, leading to an incorrect
weighing of the alternatives.!°

Before the Board, therefore, are two closely related motions whose resolution
we herein treat concurrently:

(a) the March 17, 2005 Motion for Summary Disposition of Contention 3.1
submitted by the Applicant, Exelon Generation Company, LLC; and

(b) the April 22, 2005 Motion To Amend Contention 3.1 submitted by
Intervenors.

For the reasons set forth in detail below, we find: (1) Intervenors’ proposed
Amended Contention 3.1 is inadmissible (primarily because, as discussed in depth
below, they were impermissible challenges to our regulations which had been
previously considered and rejected by this Board, the facts offered in support of
the proposed amendment either did not differ at all or differed insignificantly
from those considered by the Applicant, and because Intervenors have shown
no genuine issue of material fact or law in the amended contention); (2) no
genuine issue of material fact remains regarding Contention 3.1 as admitted, and
the contention is resolved in favor of the Applicant as moot; and (3) because no
outstanding contention remains to be litigated in this proceeding, the contested
portion of this proceeding is terminated.

10 Regarding the examination of the *‘mix’* of generation sources, EGC argues that the RAI response
considers in detail these alternatives both separately and in a mix with gas-fired and coal resource
alternatives. See Summary Disposition Motion at 13. EGC also continues to argue, however, that its
goal is the generation of ‘‘baseload’” power, and that the Board has ruled that it need only consider
alternatives which can provide ‘‘baseload.”” See id. at 9-10. To be sure, the Board said “‘it is
appropriate for the Applicant fully to consider its own business objectives and status as an independent
power provider — as opposed to a public utility — as it analyzes alternatives.”” See LBP-04-17,
60 NRC at 246 (emphasis added). While these are EGC’s stated goals and we have held that it is
appropriate for EGC fully to consider its business objectives, independent of what is appropriate for
the applicant, the NRC, as the agency taking the relevant ‘‘federal action,”” must satisfy the National
Environmental Policy Act requirements to look at reasonable alternatives; thus the content of the DEIS
can appropriately be examined to assure, in the context of Contention 3.1 as amended by Intervenors,
that it addresses reasonable combinations. These matters are examined in depth in the body of this
decision.
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II. BACKGROUND

Following the September 25, 2003 submission by EGC of its ESP application
pursuant to Subpart A of Part 52 for an Early Site Permit for the possible con-
struction of one or more new nuclear reactors at the Clinton Site, on December 8,
2003, the Commission issued a notice of hearing and opportunity to intervene in
the EGC application, which was subsequently published in the Federal Register.!!
Under the Part 52 regulations, an application for an ESP allows the Applicant
and the Staff (and other interested parties) to address certain key site-related
environmental, safety, and emergency planning issues before the applicant has
made the decision to build or selected the specific design of a potential facility
on that site.!> The Intervenors responded to the Federal Register notice, filing
with the Commission a joint request for a hearing and petition to intervene in
the proceeding on the ESP application,!* which the Commission then referred to
the Atomic Safety and Licensing Board Panel for consideration.'* On March 8,
2004, the Panel’s Chief Administrative Judge issued an initial prehearing order
which, among other things, established a May 3, 2004 deadline for filing con-
tentions in this proceeding and permitted Petitioners to supplement their initial
petitions with additional standing-related information."> Thereafter, a Licensing
Board (“‘Standing/Contentions Board’’) was constituted to adjudicate preliminary
matters, including contention admissibility, in this proceeding.!¢

On March 22, 2004, the Standing/Contentions Board issued a Memorandum
and Order scheduling an Initial Prehearing Conference for June 21, 2004."
On May 3 and May 28, 2004, respectively, the Intervenors filed their con-

1168 Fed. Reg. 69,426 (Dec. 12, 2003).

12 §0¢ 10 C.F.R. Part 52, Subpart A.

13 See Hearing Request and Petition To Intervene by [the Intervenors] (Jan. 12, 2004). During this
same time period, two other companies, Dominion Nuclear North Anna, LLC (‘‘North Anna’’) and
System Energy Resources, Inc. (‘‘Grand Gulf’’), also filed ESP applications. See LBP-04-17, 60 NRC
at 235.

14 See Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site), CLI-04-8,
59 NRC 113 (2004).

15 See Licensing Board Panel Memorandum and Order (Initial Prehearing Order) (Mar. 8, 2004) at
2-3 (unpublished).

16 See 69 Fed. Reg. 15,910 (Mar. 26, 2004). To ensure efficiency and uniformity among the three
ESP proceedings, three Licensing Boards, each with the same membership, were established to
consider jointly preliminary matters in the ESP proceedings. See LBP-04-17, 60 NRC at 235, 236 n.3.
For simplicity’s sake, we will hereafter refer to this first Board in the EGC ESP proceeding as the
Standing/Contentions Board. All other references to the Licensing Board in this proceeding (e.g., the
Board, this Board, we) refer to the Licensing Board as reconstituted on August 6, 2004. See 69 Fed.
Reg. 49,916 (Aug. 12, 2004).

17See Licensing Board Memorandum and Order (Scheduling Initial Prehearing Conference)
(Mar. 22, 2004) (unpublished).
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tentions/supplemental petitions, and EGC and the Staff their responses.!’® On
June 21-22, 2004, the Standing/Contentions Board held a 2-day prehearing con-
ference at which the Intervenors, the Applicant, and the NRC Staff gave oral
presentations regarding the standing of each of the Intervenors (then Petitioners)
and the admissibility of proffered contentions.'

In an August 6, 2004 Memorandum and Order, the Standing/Contentions
Board issued its ruling on standing and contention admissibility, finding that each
of the Intervenors in the Clinton application had shown standing to intervene, but
admitting only one of the several proffered contentions.?’ Specifically, the Stand-
ing/Contentions Board admitted a revised version of Environmental Contention
(“°EC”*) 3.1 — The Clean Energy Alternatives Contention, finding that contention
admissible only to the extent that it alleged: (a) a failure by the Applicant in its
evaluation of energy resource alternatives in its power generation mix adequately
to address a combination of wind, solar, natural gas-fired, and ‘‘clean coal”’
power generation; and (b) Applicant’s use of potentially flawed and/or outdated
information regarding wind and solar power generation methods.?! This revision
narrowed the scope of EC 3.1 (now referred to simply as Contention 3.1) to a
considerable degree,?? as discussed further below. That same day, following its
rulings on standing and contention admissibility, the membership of the Board
was reconstituted, forming the current Board in this proceeding.?

On August 23, 2004, the Intervenors filed with the Commission a petition for
interlocutory review of the Standing/Contentions Board’s rejection of that portion
of Contention 3.1 pertaining to energy efficiency issues.?* The Commission issued
a ruling on November 10, 2004, denying Intervenors’ petition for review, and
expressing no view on the merits of the claim that the Standing/Contentions Board
improperly excluded energy efficiency issues.?

In the interim, the NRC Staff issued to the Applicant RAI E9.2-1, asking
that EGC provide information to address the admitted contention. The Applicant

18 See LBP-04-17, 60 NRC at 236-37.

19 See id. at 237-38.

2 See id. at 238-40, 245-46.

2! See id. at 246.

22 See id. at 252; supra p. 144. Specifically, the Standing/Contentions Board rejected portions of
the Intervenors’ proffered Contention 3.1 pertaining to the ‘‘need for power’” and ‘‘demand side
management,”’ or energy conservation, as outside the scope of the proceeding and/or an impermissible
challenge to Commission’s regulations, see LBP-04-17, 60 NRC at 245, and found that the Applicant
need not consider alternative energy generation methods not typically used by an independent power
provider, as such an analysis would essentially equate to a ‘‘need for power’’ analysis. See id.

23 See 69 Fed. Reg. 49,916.

24 See Petition of [Intervenors] for Interlocutory Review of the Licensing Board Panel’s Rejection
of Energy Efficiency Alternatives Contention (Aug. 23, 2004).

%5 See CLI-04-31, 60 NRC 461 (2004).
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responded to the RAI in a letter to the Staff dated September 23, 2004, providing
an analysis of solar and wind power and combinations of wind and solar with
coal and natural gas-fired facilities that, in combination, could generate baseload
power equivalent to the proposed nuclear facility.?® Following the circulation of
the Applicant’s response, on October 19, 2004, this Board held a prehearing
conference call to discuss, among other things, the RAI response. During that
call, the Staff advised the Board that it required time to review the response in
order to determine whether to issue additional RAIs, and the Intervenors stated
their position that, even taking into account the RAI response, the application was
still deficient relative to the claims set out in Contention 3.1.77

On March 2, 2005, the Staff issued its Draft Environmental Impact Statement
(“‘DEIS”’) regarding the Applicant’s ESP for the Clinton Site.”® Chapter 8 of
the DEIS contains an evaluation of the various alternative sources of power
generation such as wind and solar, including combinations of alternatives that
could generate baseload power equivalent to what would be generated by the
Applicant’s proposed ESP facility.?® The Staff concluded, based in part on its
review of the Applicant’s ER and its RAI response, that wind and solar power,
alone or in combination with other alternatives, are not reasonable alternatives to
the proposed ESP facility.’® In addition, the Staff concluded that a new nuclear
unit at the Clinton Site is environmentally equivalent or preferable to a coal
or natural gas-fired facility, or a reasonable combination of power generation
alternatives.’!

Following the Staff’s issuance of its DEIS, on March 17, 2005, the Applicant
filed a motion for summary disposition of Contention 3.1 and requested that,
because no other contention has been admitted in this proceeding, the Intervenors
be dismissed from the proceeding.’? Specifically, the Applicant argues that: (1)
Contention 3.1 is a contention asserting an omission and, by providing the in-
formation sought by the Intervenors in that contention, the Applicant has cured

26 See Letter from S. Frantz, Counsel for EGC, to Licensing Board (Sept. 24, 2004), Encl. 2, at
4 [hereinafter RAI Response]. Though the Applicant provided the RAI responses to the Staff on
September 23, those responses were not provided to the Board or parties (or, for that matter, added to
the record in this proceeding) until September 24.

27 See Tr. at 430-49; Licensing Board Memorandum and Order (Establishing Hearing Schedule)
(Oct. 27, 2004) at 1 (unpublished).

28 See NUREG-1815, “‘Draft Environmental Impact Statement for an Early Site Permit (ESP) at the
Exelon ESP Site’’ (Feb. 2005) [hereinafter DEIS].

¥ See id., ch. 8.

3 See id. at 8-16 to 8-18.

3! See id. at 8-21 to 8-22.

32 See Summary Disposition Motion.
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the alleged omission;* (2) even if Contention 3.1 is not a contention of omission
subject to cure, there is no genuine issue of material fact regarding wind or solar
power or combinations thereof, and the Board should therefore dispose of the
contention; and (3) should the Board grant summary disposition of Contention 3.1,
we should also dismiss the Intervenors from the proceeding on this application
given that no further contested issues will remain between the parties.>* On April 6,
2005, the Intervenors and the Staff each submitted responses to the Applicant’s
motion. For their part, the Intervenors assert that neither of the Applicant’s
grounds for dismissal is supported by the record, in that: (1) Contention 3.1 is
not a contention of omission subject to cure, and, even if the contention is so
construed, those omissions have not been cured; and (2) genuine disputes of
material fact remain between the parties regarding the environmental impacts
and economic costs of new nuclear power versus clean energy alternatives.* The
Staff agreed with the Applicant to the extent that it avers that Contention 3.1 is a
contention of omission which has been cured and is therefore moot, and that there
is no genuine issue of material fact with respect to this contention.*

Thereafter, on April 22, 2005, the Intervenors filed a motion to amend Con-
tention 3.1, alleging that: (1) the energy alternatives discussions by the Applicant
and the Staff wrongly accept as a project purpose the creation of baseload power,
thereby improperly excluding reasonable energy efficiency alternatives; (2) the
Applicant and the Staff underestimate the environmental impacts of a new nuclear
facility and overestimate the impacts of clean energy alternatives, thereby incor-
rectly concluding that those alternatives are not preferable to new nuclear power;
(3) the Applicant, on whose filings the DEIS heavily relies, improperly concludes
that new nuclear power would be less costly than clean energy alternatives; and
(4) the Applicant and Staff fail to adequately analyze combinations of clean
energy sources, providing only an analysis that unfairly favors nuclear power.>’

On May 6, 2005, the Applicant and the Staff each responded to the Inter-
venors’ motion. The Applicant contends that the Board should reject amended

33 Following the Applicant’s motion, but prior to receiving responses from the Intervenors and the
Staff, we issued two orders, each of which repeated our earlier finding that Contention 3.1 is indeed
a contention of omission subject to cure, and further stated that any challenge to the substance of
information supplied by the Applicant in its RAI response or the Staff in its DEIS must take the form
of a motion to amend Contention 3.1 or to file a new contention. See March 30 Order at 2-3; March 23
Order at 1-4.

34 See Summary Disposition Motion at 1-3.

33 See Intervenors’ Response to Summary Disposition Motion at 1-2.

36 See NRC Staff Answer to Exelon’s Motion for Summary Disposition of Contention 3.1 (Apr. 6,
2005) at 1-2 [hereinafter Staff Response to Summary Disposition Motion]. The Staff, however, is
silent on the issue of whether the Board should dismiss Intervenors from the proceeding on this
Application.

37 See Motion To Amend at 2-3.
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Contention 3.1 in that Intervenors motion: (1) does not satisfy the late-filing
criteria or the general contention admissibility standards set out, respectively, in
10 C.F.R. §2.309(c) and (f); (2) raises issues previously rejected by this Board;
(3) improperly challenges certain Commission rules and/or regulations; and (4)
fails to demonstrate that a genuine dispute of a material issue of law or fact
exists relative to issues raised in the amended contention. For its part, the Staff
submits that each issue in the amended contention fails in some way to satisfy the
section 2.309(f) admissibility standards.* Finally, pursuant to a Board order,*’ on
May 20, 2005, the Intervenors filed a reply in support of the motion to amend,
asserting that, with regard to issues of environmental impacts, economic costs,
and combinations of clean energy alternatives, the Applicant and the Staff have
each failed to show that there is no genuine dispute of material fact.*!

III. ANALYSIS OF INTERVENORS’ MOTION TO AMEND
CONTENTION 3.1

Before this Board are issues arising under the National Environmental Policy
Actof 1969* (‘“‘NEPA”’), including one of first impression*} generally originating
from the restructuring (deregulation) of the electric industry since the last time the
Agency considered an application for construction of a new nuclear power plant.
Our role here, vis-a-vis NEPA,* is to ensure that the agency has taken the requisite
“‘hard look’’ at the potential environmental effects of the proposed action and
its reasonable alternatives (within the general limitations and guidance discussed
herein),* and ‘‘to ensure that the agency has adequately considered and disclosed

38 See Exelon’s Answer to Intervenors’ Motion To Amend Contention 3.1 (May 6, 2005) at 1-2
[hereinafter Applicant Response to Motion To Amend].

39§ee NRC Staff Answer to Intervenors’ Motion To Amend Contention 3.1 (May 6, 2005)
[hereinafter Staff Response to Motion To Amend].

40 See Licensing Board Order (Schedule for Intervenors’ Reply) (May 10, 2005) (unpublished).

41 See Intervenors’ Reply in Support of Motion To Amend Contention 3.1 (May 20, 2005) at 11.

42See 42 U.S.C. §§ 4321 et seq.

43 Though the Standing/Contentions Board, in its August 6, 2004 ruling on contention admissibility,
said that it is appropriate for an Applicant to consider, in its analysis of alternatives, its own business
objectives (i.e., generation of baseload power), see LBP-04-17, 60 NRC at 245-46, that Board did not
address the separate issue of what the Staff must appropriately examine in the context of its NEPA
alternatives analysis. See supra note 10. This is the question we discuss at length in Part IIL.A, infra,
of this ruling.

4+ As stated in the hearing notice for this proceeding, see 68 Fed. Reg. at 69,427, the Board also
must conduct a ‘‘mandatory hearing’’ in this proceeding regarding matters that were not the subject
of admitted contentions, including matters relative to the Agency’s NEPA obligation.

45 See Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 87-88
(1998).
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the environmental impact of its actions . . . .”’%® Toward this end, the DEIS, and
eventually the final environmental impact statement (‘‘FEIS’’), must contain a
thorough, reasoned discussion of the relevant environmental considerations.*’

The Applicant here is not the parent holding company whose subsidiaries
are engaged in the whole panoply of electric industry functions; rather, it is a
subsidiary that is an independent power producer (‘‘IPP’’) whose sole business
is that of the generation of electricity and the sale of energy and capacity (and
other associated sellable generation-related commodities) at wholesale.*® Like
other IPPs, and unlike the fully integrated electric utilities that were applicants
for previous nuclear power plant construction permits, the Applicant has no
transmission or distribution system of its own and no direct link to the ultimate
consumer.*

In addition, the Applicant unequivocally asserts that it is dissimilar to many
other IPPs in that its sole business purpose is the generation of baseload power.
Thus, while other IPPs might well include in their business purposes the ownership
and operation of wind or solar or geothermal power plants, whose capability to
generate energy varies with natural elements, EGC states its business purpose does
not include generation technologies that cannot generate at full design capacity
on a continuous basis. A significant issue in this proceeding, therefore, is the
question of the extent to which the NEPA analysis should (or must) consider
alternative power generation methodologies that cannot generate baseload power.

Intervenors’ proffered Amended Contention 3.1 reads as follows:

Amended Contention 3.1:  The Clean Energy Alternatives Contention

The Draft Environmental Impact Statement and Additional Filings by Exelon
Fail To Rigorously Explore and Objectively Evaluate All Reasonable Alternatives.
Basis: There are several serious shortcomings in the discussions of alternatives
provided in the Draft EIS and Exelon filings. First, the discussions are flawed
because they accept a project purpose — the creation of baseload power — that has
not been evaluated and that improperly excludes reasonable energy efficiency alter-
natives. Second, the Draft EIS and Exelon filings overestimate the environmental
impacts of clean energy alternatives and underestimate the impacts of new nuclear
power to incorrectly conclude that clean energy alternatives are not environmental
[sic] preferable to nuclear power. Third, the Exelon filings, which the Draft EIS

46 Coalition on Sensible Transportation, Inc. v. Dole, 826 F.2d 60, 66 (D.C. Cir. 1987) (citation
omitted).

47 See, e.g., Tongass Conservation Society v. Cheney, 924 F.2d 1137, 1140 (D.C. Cir. 1991).

48 See, e.g., Environmental Report for the Exelon Generation Company, LLC, Early Site Permit
(Sept. 25, 2003) at 9-2.1, ADAMS Accession No. ML032721602 [hereinafter ER].

49 See DEIS at 8-2 to 8-3.

30See, e.g., ER at 9.2-1; RAI Response at 14.
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heavily relies on, improperly conclude that new nuclear power would be less costly
than clean energy alternatives. Fourth, the Draft EIS and Exelon filings fail to
adequately analyze alternative clean energy sources in combination and instead
provide an analysis that is unfairly biased in favor of nuclear power and overstates
the impacts of combinations of alternatives. Each of these points demonstrates
that this Amended Contention 3.1 is admissible because there continues to be ‘‘a
germane [sic] dispute . . . on a material issue of law or fact’’ regarding the adequacy

of the analysis of alternatives in this proceeding. 10 C.F.R. 2.309(f)(1)(vi).>!

The challenges of the Intervenors can accordingly be divided into two fundamental
categories: (1) those that challenge the narrowing of the scope of alternatives that
must be examined; and (2) those that challenge particular data or assumptions
employed by the Applicant in preparation of its ER and its responses to the Staff’s
RAIs and/or by the Staff in preparation of the DEIS.

The first set of challenges by the Intervenors is to the Applicant and Staff
eliminating consideration of demand side management (‘‘DSM’’), or energy
conservation, and to narrowing the scope of the NEPA alternatives analysis. The
admissibility of these challenges hinges upon a determination of the appropriate
scope of alternatives to be evaluated for an IPP whose sole business purpose is the
ownership and operation of baseload power plants, and is considered in light of
the body of law defining the necessary and appropriate scope of the alternatives
examination.

The remaining challenges by the Intervenors reduce, at their core, to questions
of the degree of precision required for, or the weight to be placed upon, analyses
involving uncertain assumptions which affect certain specific elements of the
environmental impacts of wind power and nuclear power, and of the relative
financial costs (as opposed to environmental costs/impacts) of power generated
by alternative sources when compared to the proposed new nuclear plant. Admis-
sibility of these challenges is considered in light of the Commission precedents
and regulations regarding contention admissibility, admissibility of a proposed
amendment to an existing contention, and the required content of an ER or a
DEIS. Many of these factors are comparative in nature, requiring evaluation of
whether a factor raises a genuine issue regarding a material fact, or uses or relies
upon data (or makes conclusions) that differ significantly from that previously
presented by the Applicant. They cannot, therefore, be evaluated in a vacuum, and
must be considered against the background of the underlying analyses presented
by the Applicant and by the Staff.

51 Motion To Amend at 2-3.
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A. Challenges to Elimination of Demand Side Management and to
Narrowing the Scope of Alternatives to Baseload Generation

1. NEPA and 10 C.F.R. Part 51 Regulations

The environmental contention at issue here arises under NEPA and the NRC
regulations implementing the agency’s responsibilities pursuant to that Act.”
NEPA and the Agency’s 10 C.F.R. Part 51 regulations require the Staff to con-
sider the potential environmental effects of any proposed ‘‘major Federal action
significantly affecting the quality of the human environment,”’ as defined by
NEPA .33 In this instance, the ‘‘major Federal action’’ that falls under the umbrella
of NEPA is the determination by the NRC to issue, to deny, or to issue with
conditions, the applied-for ESP. Additional guidance on implementing NEPA is
available to federal agencies in regulations adopted by the Council on Environ-
mental Quality (‘‘CEQ’”).>* These CEQ regulations are not, however, binding on
the NRC because the Agency has not expressly adopted them; nevertheless, they
have been considered and relevant concepts adopted by the NRC through its own
Part 51 regulations.>

The NRC’s Part 52, Subpart A regulations require an ESP applicant to file
with its application an Environmental Report pursuant to the relevant portions
of Part 51.5¢ This ER must contain ‘‘a description of the proposed action, a
statement of its purposes, and a description of the environment affected . . . .”’’
Generally, an ER must also, among other things, discuss: (1) the impact of
the proposed action on the environment, with impacts ‘‘discussed in proportion

32See 42 U.S.C. §§ 4321 et seq.; 10 C.F.R. Part 51.

33 NEPA requires that
all agencies of the Federal Government shall . . . include in every recommendation or report
on . . . major Federal actions significantly affecting the quality of the human environment, a
detailed statement by the responsible official on (i) the environmental impact of the proposed
action, (ii) any adverse environmental effects which cannot be avoided should the proposal
be implemented, (iii) alternatives to the proposed action, (iv) the relationship between local
short-term uses of man’s environment and the maintenance and enhancement of long-term
productivity, and (v) any irreversible and irretrievable commitments of resources which would
be involved in the proposed action should it be implemented.

See 42 U.S.C. §4332(2)(C).

54 See 40 C.F.R. Part 1500.

33 The United States Court of Appeals for the Third Circuit has found, in this regard, that “‘the
CEQ guidelines are not binding on an agency that has not expressly adopted them. The NRC has
acknowledged its obligation to comply with NEPA, however, by issuing regulations governing the
consideration of the environmental impact of the licensing and regulatory actions of the agency.”
Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719, 725 (3d Cir. 1989) (citations omitted).

% See 10 C.F.R. §52.17.

571d. §51.45(b).
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to their significance’’;’® and (2) alternatives to the proposed action, with that
discussion being ‘‘sufficiently complete to aid the Commission in developing
and exploring, pursuant to section 102(2)(E) of NEPA, ‘appropriate alternatives
to recommended courses of action in any proposal which involves unresolved
conflicts concerning alternative uses of available resources.”’’> The analysis in
the ER must consider and balance ‘‘the environmental effects of the proposed
action, the environmental impacts of alternatives to the proposed action, and
alternatives available for reducing or avoiding adverse environmental effects . . .
includ[ing] consideration of the economic, technical, and other benefits and costs

of the proposed action and of alternatives. . . .”’® Notwithstanding this general
guidance, for an ESP the ER ‘‘need not include an assessment of the benefits (for
example, need for power) . . . .”’" Finally, with regard to uncertainties in data or

assumptions, while the analysis ‘‘shall, to the fullest extent practicable, quantify
the various factors considered], t]o the extent that there are . . . factors that cannot
be quantified, those . . . factors shall be discussed in qualitative terms. . . .6

In addition, the regulations require the Staff to review the ER and to prepare
a draft environmental impact statement pursuant to the applicable provisions of
Part 51.%° While the Staff may rely on the ER in preparation of its EIS, it must also
‘“‘independently evaluate and be responsible for the reliability of all information
used in the [DEIS].”’% As with the ER, generally a DEIS

should also include consideration of the economic, technical, and other benefits
and costs of the proposed action and alternatives and indicate what other interests
and considerations of Federal policy, including factors not related to environmental
quality if applicable, are relevant to the consideration of environmental effects of
the proposed action . . . .""®

In the particular case of an application for an early site permit, however, as with
the ER, the EIS ‘‘need not include an assessment of the benefits (for example,
need for power) of the proposed action . . . .”’%

38 1d. §51.45(b)(1).

M 1d. §51.45(b)(3).

6014, §51.45(c).

61 1d. § 52.17(a)(2) (emphasis added).
021d. §51.45(c).

031d. §52.18.

%4 1d. §51.70(b).

5 1d. §51.71(d).

614, §52.18.
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2. Board Ruling

As noted above, the Intervenors have presented challenges both to the Stand-
ing/Contentions Board’s exclusion of demand side management (energy effi-
ciency) alternatives and to the Applicant and Staff narrowing the scope of
alternatives considered to those that can produce baseload power. We treat these
issues in reverse order.®’

a. Narrowing the Scope of Alternatives to Baseload Generation

Regarding narrowing the scope of alternatives to baseload generation technolo-
gies, Intervenors’ first proposed amendment to the original contention alleges that
it is improper for the DEIS to accept the project purpose as ‘ ‘baseload power for
sale on the wholesale market,”” and that ‘‘reliance on such a purpose is arbitrary
and capricious . . . .”’% Because no authority is proffered for this proposition, we
begin by noting NEPA’s requirement that federal agencies, when considering the
environmental impacts of their proposed actions in their decisionmaking process,
must take a ‘‘hard look’” at the environmental impacts of a proposed action,
and at reasonable alternatives to that action.® The inquiry is, however, more
focused than this guidance might at first glance appear, as the Agency ‘‘need only
discuss those alternatives that are reasonable and ‘will bring about the ends’ of
the proposed action.”’”® Toward that end, where, as here, ‘‘a federal agency is not
the sponsor of the project, ‘the Federal government’s consideration of alternatives
may accord substantial weight to the preferences of the applicant . . . in the . . .
design of the project.” ’7! The Commission has determined that the Agency ‘‘may
take into account the economic goals of the project’s sponsor,”’’? and has further
recognized that it ‘‘should take into account the needs and goals of the parties

67 As an initial matter, for the reasons discussed in Part III.B.1, infra, we need not address issues
relative to the timeliness of these proffered challenges.

%8 Motion To Amend at 8-9 (citations omitted). It should be noted that the Applicant’s project
purpose is distinct from the NRC’s purpose. The NRC’s purpose is shaped by its function as a
regulatory agency and, from its perspective, the purpose and need for the proposed action (issuance
of the ESP) “‘is to provide stability in the licensing process by addressing safety and environmental
issues before plants are built, rather than after construction is completed.”” See DEIS at 1-6.

9 See, e.g., Claiborne, CLI-98-3, 47 NRC at 87-88.

0 Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho NM 87174), CLI-01-4, 53 NRC 31, 55
(2001) (quoting Citizens Against Burlington v. Busey, 938 F.2d 190, 195 (D.C. Cir.), cert. denied, 502
U.S. 994 (1991).

L City of Grapevine v. Department of Transportation, 17 F.3d 1502, 1506 (D.C. Cir. 1994) (quoting
Citizens Against Burlington, 938 F.2d at 197-98).

72HRI, CLI-01-4, 53 NRC at 55 (emphasis added, quotation marks and citation omitted).
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involved in the application.”’”> NEPA ‘‘does not require that the agency select
any particular options. It . . . ‘simply prescribes the necessary process.” >’

Furthermore, in urging that the NRC should look at energy conservation and a
broader scope of other alternatives to the proposed nuclear facility, the Intervenors
are, in essence, contending that the NEPA alternatives study should address the
broad and general goal of satisfying the electricity needs toward which the
proposed nuclear facility is directed. Intervenors are misguided in that belief: an
agency need not consider alternative ways to achieve a general goal (such as, in
the instant case, balancing the electricity supply and demand); it should, instead,
focus upon evaluating the alternative means by which a particular applicant
reaches its goals.™

Thus, in the instant case, NEPA and the decisions interpreting it advise us quite
clearly that the Staff should take into account the Applicant’s business purpose
(goals and needs) of owning and operating baseload power plants at the Clinton
Site. The Staff has indeed adopted that viewpoint, indicating that the proposal
at issue is one of baseload power generation via nuclear power, to which there
are a variety of alternatives, such as via fossil fuel or a combination of varying
power sources, including solar or wind with a storage device or, as discussed
above, in combination with a fossil-fired plant. Those alternatives, and only those
alternatives, are addressed in the DEIS.” In the current context, ‘‘reasonable’’
alternatives may be limited to those that involve power generation (as opposed to
demand side management efforts such as conservation), and to those technologies

BId. at 55-56 (emphasis added, citation omitted).

T41d. at 44 (citation omitted).

75 As stated by the United States Court of Appeals for the District of Columbia Circuit:

In commanding agencies to discuss ‘‘alternatives to the proposed action,”” however, NEPA
plainly refers to alternatives to the ‘‘major Federal actions significantly affecting the quality
of the human environment,”” and not to alternatives to the applicant’s proposal. An agency
cannot redefine the goals of the proposal that arouses the call for action; it must evaluate the
alternative ways of achieving its goals, shaped by the application at issue and by the function
that the agency plays in the decisional process. Congress did expect agencies to consider an
applicant’s wants when the agency formulates the goals of its own proposed action. Congress
did not expect agencies to determine for the applicant what the goals of the applicant’s proposal
should be.
Citizens Against Burlington, 938 F.2d at 199 (emphasis in original, citation omitted).

76 See DEIS §§8.2.2, 8.2.3. The Staff takes the position that only alternatives that can generate
baseload power must be considered, asserting that ‘‘any feasible alternative to the proposed action
would also need to generate baseload power.”” Staff Response to Motion To Amend at 10. In fact, the
Staff argues persuasively that ‘‘[t]he DEIS rejects clean energy alternatives [without storage devices]
because they are not a viable, stand-alone alternative source of baseload power.”’ Id. at 11. Therefore,
the Staff argues, the environmental impacts of wind power, for example, by itself ‘‘are immaterial
because, based on the intermittent nature of the wind resource, wind power is not a suitable source of
baseload capacity.”” Id. (citing DEIS at 8-17).
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that can, singly or in combination, generate baseload power.”” Moreover, in
seeking to pose an admissible challenge to the ER or DEIS discussion regarding
alternatives, the burden is upon the Intervenors to propose reasonable alternatives
by which baseload power could be generated,’® and in this case the only additional
reasonable alternatives suggested by Intervenors and previously admitted to this
proceeding are the combinations of wind and solar with fossil, all of which have
now been examined.”

b. Demand Side Management

The Intervenors also repeat their challenge to the Standing/Contentions Board’s
earlier ruling that neither the Applicant nor the Staff need examine DSM as an
alternative in the NEPA analysis, in that it allegedly ‘‘constrains the alterna-
tives in the analysis in violation of NEPA by improperly rejecting reasonable
energy efficiency alternatives.”’%° This argument challenging elimination of DSM
from the scope of alternatives to be examined has already been determined by the

7TNEPA analysis may be restricted to alternatives that are ‘‘reasonable,” so long as the analysis
does not reduce the set of alternatives to a null set. See infra note 84. The Intervenors cite Simmons v.
United States Army Corps of Engineers, 120 F.3d 664, 669 (7th Cir. 1997), for the proposition that an
agency need not rely on an applicant’s definition of the project’s purpose when defining reasonable
alternatives. See Intervenors’ Response to Summary Disposition Motion at 3; Motion To Amend at 8.
The Commission, however, adopting the approach of the District of Columbia Circuit, has directed
consideration of an applicant’s definition of a project purpose when formulating NEPA alternatives.
HRI, CLI-01-4, 53 NRC at 55 (holding that when a project is sponsored by a private applicant, the
federal agency may ‘‘accord substantial weight to the preferences of the applicant’” and ‘‘take into
account the ‘economic goals of the project’s sponsor’ **) (citing Citizens Against Burlington, 938 F.2d
at 197; City of Grapevine, 17 F.3d at 1506). We do not view these two approaches as incompatible
here, given the facts that: (a) there are several alternative ways to generate baseload power which have
been examined by the Applicant; (b) the Staff has examined a multitude of alternatives, including
some that cannot generate baseload power; and (c) Intervenors have failed to show that any of their
proposed alternatives are even arguably competitive baseload alternatives.

78 Cf. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S.
519, 553 (1978); see also, e.g., Morongo Band of Mission Indians v. Federal Aviation Administration,
161 F.3d 569, 576 (9th Cir. 1998) (implying that the burden is on the party challenging agency action
to offer feasible alternatives); Olmsted Citizens for a Better Community v. United States, 793 F.2d
201, 209 (8th Cir. 1986) (same).

7 Accordingly, any challenge by the Intervenors alleging that the Staff must analyze alternatives
other than those with the capability to produce baseload power is inadmissible as outside the scope of
this proceeding. See infra Part I11.B.1; see also LBP-04-17, 60 NRC at 241.

80 Motion To Amend at 9.
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Standing/Contentions Board as it relates to the ER,®' with the Commission
declining to consider Intervenors’ petition for interlocutory review of that deter-
mination.’?

Two fundamental factors caused this challenge to fail when it was first
raised by the Intervenors, and hold true for our instant analysis: first, demand
side management, no matter how it is characterized, remains an alternative to
generation of power, and examination of such an option is nothing more than
a surrogate for examination of the ‘‘need’’ for power which is expressly not
required pursuant to sections 52.17(a)(2) and 52.18;% and, second, in the current
context, because the Applicant has no business connection to the end users of its
electricity and therefore no ability to implement DSM, DSM is not a ‘‘reasonable
alternative’’ and NEPA itself, therefore, does not require its examination.?*

Intervenors present no argument, and nothing else presented to us suggests,
that the additional information submitted by the Applicant since its original ER or
the content of the DEIS should, in any manner whatsoever, alter this conclusion.?
Therefore, we repeat and confirm the earlier holding by the Standing/Contentions

81 See LBP-04-17, 60 NRC at 245-46.

82 See CLI-04-31, 60 NRC 461. In declining the Intervenors’ petition for interlocutory review of the
Standing/Contentions Board’s determination, the Commission expressed no view on the merits of the
Intervenors’ claim.

83In this vein, any challenge by the Intervenors alleging a failure of the Applicant or Staff to
consider DSM as an alternative constitutes an impermissible challenge to Commission regulations
and is therefore inadmissible. See infra Part I11.B.1; see also LBP-04-17, 60 NRC at 241.

84The mere elimination of this one alternative does not so narrow the scope of alternatives being
examined as to run afoul of the line of cases standing for the proposition that the scope of alternatives
cannot be so narrowed as to result in no alternative but the proposed action. See Citizens Against
Burlington, 938 F.2d at 196 (‘‘an agency may not define the objectives of its action in terms so
unreasonably narrow that only one alternative from among the environmentally benign ones in the
agency’s power would accomplish the goals of the agency’s action, and the EIS would become a
foreordained formality’’); City of New York v. Department of Transportation, 715 F.2d 732, 743 (2d
Cir. 1983) (‘‘an agency will not be permitted to narrow the objective of its action artificially and
thereby circumvent the requirement that relevant alternatives be considered’”).

85 Specifically, the project’s purpose is set forth in the EGC filings and DEIS as the production of
“‘baseload power for sale on the wholesale market,”” and neither the information contained in the
responses to RAIs nor that contained in the DEIS in this regard use data or reach conclusions that are
“‘materially different’” or ‘‘differ significantly’’ from what is stated in the Applicant’s ER. Section
9.2.2 of the ER states that the ‘‘ESP application is premised on the installation of a facility that would
primarily serve as a large base-load generator and that any feasible alternative would also need to
be able to generate base-load power,”” and section 1.1 of the Administrative Information portion of
EGC’s ESP Application states that the purpose of the Application is ‘‘to set aside the proposed site for
future energy generation and sale on the wholesale energy market.”” In this regard, we note that neither
the DEIS nor the subsequent EGC filings present new information — they merely repeat information
set out clearly in the ESP Application, including the ER, which was filed in September 2003.
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Board that demand side management need not be considered. This is the case for
the ER, the DEIS, and the Staff’s forthcoming FEIS.

For the foregoing reasons, we find: (a) no merit in the Intervenors’ argument
that it is improper for the Agency to consider the business goals of the Applicant
in establishing the scope of alternatives the Agency will examine; and (b)
that elimination of DSM and of generation methodologies that cannot generate
baseload power was fully appropriate in the instant circumstances. Those portions
of Intervenors’ proposed amendment are therefore inadmissible.

B. Challenges to Allegedly Erroneous and/or Outdated Data
1. Legal Standards for Contention Admissibility

Under the Commission’s 10 C.F.R. Part 2 rules of practice, requests for
hearings or petitions to intervene and proposed contentions must be filed within
a period of time specified in 10 C.F.R. § 2.309(b). A request that should have
been filed within such a time period, but was not, constitutes a ‘‘nontimely’’
filing which, pursuant to 10 C.F.R. §2.309(c), will not be considered by a
Licensing Board absent a showing that, based upon a balancing of eight factors,
the request should be entertained. In addition to the requirement that a contention
be filed within a specified period of time (or be shown to satisfy the criteria
for admissibility if it is ‘‘nontimely’’), a contention must satisfy the substantive
admissibility criteria set out in 10 C.F.R. § 2.309(f)(1).

In addition to these general provisions, 10 C.F.R. § 2.309(f)(2) provides the
process for determining the admissibility of contentions based upon information
that was not available at the time the ‘‘petition was filed,”” and, impliedly,
also deals with situations in which ‘‘new’’ information is added to the record.
Section 2.309(f)(2) contains provisions for addressing two substantively different
situations: first, it addresses issues arising under NEPA, providing that “‘[t]he
petitioner may amend [previously admitted] contentions or file new contentions
if there are data or conclusions in the NRC draft or final environmental impact
statement, environmental assessment, or any supplements relating thereto, that
differ significantly from the data or conclusions in the applicant’s documents’’
(i.e., contentions based upon the content of the Staff’s NEPA review document(s));
and, second, it focuses on contentions arising out of other new information,
providing that:

Otherwise, contentions may be amended or new contentions filed after the initial
filing only with leave of the [Board] upon a showing that —

(1) The information upon which the amended or new contention is based was
not previously available;

(i) The information upon which the amended or new contention is based is
materially different than information previously available; and
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(iii) The amended or new contention has been submitted in a timely fashion
based on the availability of the subsequent information.%¢

The provisions of section 2.309(f)(2) prescribe the process for considering,
among other things, the ‘‘timing’’ of submission of a contention; they do not
eliminate the substantive requirements for the content of a new contention, or an
amendment to an existing contention. Should the petitioner (or, as here, inter-
venor) make a sufficient showing as to the relevant portion of section 2.309(f)(2),
the proffered new or amended contention still must meet the standard admissibil-
ity requirements of section 2.309(f)(1). Because the Standing/Contentions Board
discussed the section 2.309(f)(1) general standards for contention admissibility
in a previous decision in this case, we will not repeat that discussion in depth
here.?” We note, however, that subsections 2.309(f)(1)(iv) and (vi) are particularly
pertinent to the issues currently before us, the former requiring the Intervenors
to demonstrate that the issue(s) raised in the contention is (are) material to
the findings the NRC must make to support the applied-for ESP, and the latter
requiring the Intervenors to show that a genuine dispute as to a material issue of
law or fact exists between them and the Applicant sufficient to warrant further
inquiry.

As an initial matter, prior to the Intervenors’ filing of the motion to amend,
the Board made two rulings regarding procedural matters relating to the filing of
that motion. First, in a March 30, 2005 memorandum and order, we found that,
based on prior agreement of the Parties, it was appropriate that new information
provided by the Applicant in its RAI response need not be addressed (including by
the Intervenors via a motion to admit a new or amended contention, should they
so desire) until after issuance of an EIS.38 In other words, we found it appropriate
following the issuance of the Staff’s DEIS that the Parties ‘‘address all additional
information provided since release of the ER,”’ including that supplied in the
RALI response, and that any timeliness determinations would therefore be based
upon the date the DEIS was issued.?® Second, in a subsequent conference call,
as memorialized in an April 6, 2005 memorandum, we ruled (upon a request by
Intervenors) that a filing regarding a new or amended contention relative to the

8610 C.F.R. §2.309(f)(2)(i)-(iii) (emphasis added).

87 See LBP-04-17, 60 NRC at 240-43.

88 See March 30 Order at 3-4.

89 See id. at 5. Therefore when addressing, infra, the questions of whether data or conclusions
in the DEIS “‘differ significantly,”” or new information is ‘‘materially different,”” the new informa-
tion/data/conclusions will be compared with that found in the Applicant’s original ER, i.e., prior to
submitting any RAI responses or other additional information.
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DEIS and/or new information provided by the Applicant would not be untimely if
filed within 45 days of issuance of the DEIS, i.e., on or before April 22, 2005.%

In the instant case, the Intervenors filed an amended contention that raises
issues regarding both parts of section 2.309(f)(2) discussed above: as it relates
to the Staff’s DEIS, the contention falls under the first part of this section, and
as it relates to the Applicant’s RAI response, the contention falls under the
second part. The first part of section 2.309(f)(2) is not a new regulation; in fact,
under the Commission’s old Part 2 rules of practice, it appeared as 10 C.F.R.
§ 2.714(b)(2)(iii).”' The Commission has stated, on more than one occasion, that
the phrase ‘‘differ significantly’’ neither adds to nor takes away from any of the
admissibility requirements in either section 2.309(c)* or section 2.309(f)(1).%
Instead, ‘‘information regarding the applicant’s environmental report and the
Staff’s environmental review documents is relevant to the ‘good-cause’ factor’’
found in section 2.309(c)(1)** which may be satisfied, generally, by a showing
that (1) the information on which the contention is based is new so that the
petitioner could not have presented it at an earlier time; and (2) the petitioner filed
the contention promptly after learning of the new information.®

The second part of section 2.309(f)(2) is, however, newly enacted and there-
fore has not been the subject of prior Commission interpretation. Nonetheless,
the substance of this part of section 2.309(f)(2) bears a striking resemblance to
the Commission’s interpretation of the first part of that section. In the Board’s

90 See Tr. at 460; Licensing Board Memorandum (Clarifying March 30 Memorandum and Order;
Memorializing April 4 Conference Call) (Apr. 6, 2005) at 3 (unpublished). Though the Staff issued
its DEIS on March 2, 2005, it was not circulated to the Intervenors until March 8, 2005; we therefore
held the 45-day clock began on March 8. See Tr. at 456.

1 The Part 2 rules of practice were revised on January 14, 2004, see 69 Fed. Reg. 2182, and the new
rules apply to all proceedings noticed on or after February 13, 2004. Although the instant proceeding
was noticed prior to the effectiveness date of the new Part 2, the Commission found that applying the
new rules would not result in any unwarranted delay, added burden, or unfairness, and thus determined
that the new Part 2 rules would apply to this proceeding. See CLI-04-8, 59 NRC at 118-19.

92 Formerly found, in relevant part, as 10 C.F.R. § 2.714(a)(1).

93 Formerly found, in relevant part, as 10 C.F.R. § 2.714(b). In this regard, the Commission expressly
has held that, in promulgating the change that adopted the ‘‘differ significantly’’ requirement for
the predecessor to section 2.309(f)(2), it was neither establishing an additional criterion for, nor
eliminating any of the criteria set out in, the provisions of 2.714(a) [now, in relevant part, section
2.309(c)]; rather, it held that ‘‘a showing that the Staff’s environmental review documents significantly
differ from the applicant’s environmental report, although ordinarily sufficient to show good cause
for lateness, is not by itself sufficient to make an environmental contention admissible, because the
petitioner must still meet the other criteria in section 2.714(a).”” Sacramento Municipal Utility District
(Rancho Seco Nuclear Generating Station), CLI-93-12, 37 NRC 355, 362, 363 (1993).

%4 See id. at 362.

95 See Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-
12,36 NRC 62, 69-73 (1992).
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view, the two requirements for a good cause showing, ‘‘new information’” and
“‘promptly filed,”” are analogous to the requirements of sections 2.309(f)(2)(i)
(information not previously available) and (f)(2)(iii) (submitted in a timely fash-
ion).%

This leaves for interpretation what is intended by section 2.309(f)(2)(ii) (based
on ‘‘materially different’’ information) and how that requirement relates to the
section 2.309(f)(2) requirement that data or conclusions in the Staff’s envi-
ronmental review document ‘‘differ significantly’’ from data or conclusions in
the applicant’s ER. As noted above, under the old Part 2 rules, the ‘‘differ
significantly’’ requirement appeared in 10 C.F.R. §2.714(b)(2)(iii). Section
2.714(b)(2)(iii) also contained additional substantive requirements, including that
the intervenor provide ‘‘[s]ufficient information . . . to show that a genuine dispute
exists with the applicant on a material issue of law or fact,”” which is incorporated
under the new rules in section 2.309(f)(1)(vi).”” In addition, our new rules contain
a second ‘‘materiality’’ requirement in section 2.309(f)(1)(iv), stating that, for
a contention to be admissible, it must be ‘‘material to the findings the NRC
must make to support the action that is involved in the proceeding.’” This latter
requirement also appears to have its roots in the former section 2.714(b)(2)(iii).
In the Board’s judgment, therefore, these correlations clearly advise that the
requirement of section 2.309(f)(2) that data or conclusions ‘differ significantly’’
is inextricably intertwined with the requirements that the newly supplied infor-
mation be material to the outcome of the proceeding.”® In other words, data
or conclusions cannot be significantly different if they are not material to the
determination the Staff must make under NEPA. And new information, found
here in the RAI response, cannot be ‘‘materially different”’ than that found in
the original ER if it does not raise a genuine dispute on a material issue of law
or fact. Thus, there is a clear analogy between the requirement that data or
conclusions ‘‘differ significantly,”” as required by section 2.309(f)(2), and the
requirement that information be ‘‘materially different,”’ as required by section
2.309(f)(2)(ii).

Because of these analogies between the first and second parts of section
2.309(f)(2), the Board analyzes Intervenors’ challenges with regard to the DEIS
and to the RAI response in the same manner. First, because Intervenors filed the
motion to amend within that 45-day ‘‘safe harbor’’ established by the Board in
our April 6 Order, we need not address any issues of timeliness (or untimeliness),

91n fact, in the Commission’s only substantive ruling related to section 2.309(f)(2)(i)-(iii), in
citing those subsections, the Commission also provided a citation to the ‘‘good cause’” prong of the
late-filing standards found in section 2.309(c)(1). See Dominion Nuclear Connecticut, Inc. (Millstone
Nuclear Power Station, Units 2 and 3), CLI-04-36, 60 NRC 631, 636 n.5 (2004).

9T Compare 10 C.F.R. § 2.714(b)(2)(iii) (repealed 2004) with 10 C.E.R. § 2.309(f)(1)(vi).

%8 See id. §2.309(f)(1)(iv), (vi).
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either in the context of ‘‘good cause’’ or section 2.309(f)(2)(iii). Second, because
we have held that the baseline for judgment of the newness of information is
the original ER, and the proffered amended contention is based on information
supplied since then, we find that these contentions are based upon ‘‘new informa-
tion”’ that was ‘‘not previously available.”’®

This leaves for the Board the question of materiality: whether the Intervenors’
challenges, presented in the form of an amended contention, pose matters material
to the outcome of this proceeding. And, of course, in addition to such a
determination is the requirement that each portion of the amended contention
must meet the other general section 2.309(f)(1) requirements for contention
admissibility. Accordingly, an assessment of the Intervenors’ challenges to
allegedly erroneous and/or outdated data relative to the issue of materiality and
those other requirements set forth in section 2.309(f)(1) follows.

2. Board Ruling

Issues raised by challenges to the data can only be understood in the context
of the underlying analyses presented by the Applicant in its ER and responses to
RAIs and by the Staff in the DEIS. We examine those analyses below.

In its ER, the Applicant analyzed the environmental impacts of the proposed
2180 megawatt (‘‘MW’’) nuclear facility, whose specific design has not yet been
selected, but whose overall characteristics are within certain parameters defined
in the ER. The Applicant then examined a set of alternative ways to generate
the desired 2180 MW, including: wind power coupled with energy storage
mechanisms (the Applicant concluded that energy storage mechanisms are too
expensive to make the combination a practical baseload generation alternative);'%
solar power also coupled with energy storage mechanisms (also determined by the
Applicant to be too expensive to be a practicable alternative);'! fuel cells (tech-
nology insufficiently matured);'> geothermal power (unavailable in Illinois);!%
hydropower (no suitable sites in Illinois);!* burning wood waste or other biomass

9 The information challenged was not available at the time Intervenors filed their original interven-
tion petition and contentions; indeed, the fact that the information later provided by the Applicant
in the RAI response was lacking in the original application forms the basis for Contention 3.1 as
admitted, and, given that the DEIS was issued approximately 9 months following the Intervenors’
petition, this information is also ‘‘new’’ as compared to the ER.

100ER at 9.2-7.

10174, at9.2-8.

1021d. at 9.2-10 t0 9.2-11.

10374, at 9.2-8.

104 77

164



(insufficient ‘‘fuel’” supplies in Illinois);!® burning municipal solid waste (high
capital costs and lack of environmental advantages when compared to coal fired
plants);'% burning ‘‘energy crops’’ (high capital costs and lack of environmental
advantages);'?” oil-fired (high fuel costs and lack of environmental advantages as
compared to coal);'®® coal-fired (deemed a competitive alternative);'* and natural
gas-fired (deemed a competitive alternative).!''°

In response to the admission of Contention 3.1 and RAIs from the Staff, the
Applicant revised its analysis of wind and solar energy, including the impacts
comparison, and its analysis of alternatives, to which it added an analysis of
combinations of either a clean coal or natural gas-fired plant to a wind and
solar combination.!'! It is of particular import to note that, in analyzing this last
alternative, the Applicant had, as a premise, that the combined plant must be able
to generate 2180 MW at all times.'!? This led to the inevitable conclusion that
the fossil-fired portion of the combination must have the full 2180 MW capacity,
because there are undoubtedly times at night (no solar power production) when
the wind will not be blowing.'3 In assessing the environmental impacts of
this combination, the Applicant noted that it had already determined that the
environmental impacts from a natural gas-fired plant are less than those of a
clean coal-fired plant.''* It then noted that a natural gas-fired plant would be
better able to provide the varying power needs to fill shortfalls in power from
wind and solar, and therefore concluded that the better combination would be
natural gas with wind and solar.''> Therefore, for the purpose of computing
environmental impact, it considered the natural gas-fired combination. However,
because coal has been estimated to produce lower-cost power than natural gas,
for its economic comparison, EGC considered a combination with a coal-fired

105 1d. at 9.2-9.

106 1d. at 9.2-9 to 9.2-10.

10714, at 9.2-10.

108 77

1974, at9.2-11.

1074, at9.2-11 10 9.2-12.

11 gee RAT Response.

12 See id. at 14.

113 See id. at 15. Wind resources are generally characterized by wind power density classes, meaning
that at a height of 50 meters (approximately 164 feet) each class produces a particular average
windspeed ranging from Class 1 (less than 12.5 miles per hour (mph)) to Class 7 (greater than 19.7
mph). See Summary Disposition Motion at 18. Class 4 wind sites (15.7-16.8 mph), the highest class
found in Illinois, are regarded as potentially economical as a source of energy production, and Class
3+ sites may, with advances in technology and financial support, also be economical. See id.

14 RAI Response at 15.

15 11
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plant.!'® This split evaluation, while clearly an inaccurate representation of any
particular combination, puts an alternative combined facility in the best possible
light by minimizing both environmental impacts and costs of power production.
Even with this “‘spin,”” the Applicant concluded that the combined plant would
have environmental impacts that are equal to or greater than the proposed nuclear
facility,'"” and that the cost of power produced by the combined plant would not
be competitive with the proposed nuclear facility.!'8

In section 8.2.2 of the DEIS, the Staff presented analyses of coal-fired and
natural gas-fired generation. Stating that it reviewed the Applicant’s analyses
and conducted its own evaluation, the Staff also presented brief discussions and
conclusions regarding wind, geothermal, hydro, solar, wood waste, municipal
solid waste, other biomass-derived fuels, fuel cells, and oil-fired generation.!" In
addition, the Staff examined, as one of many possible combinations of alternatives,
a combination of three 550 megawatts electric (‘“‘MW(e)’’) natural gas-fired
turbines with 60 MW (e) of wind, hydropower, or pumped storage, 90 MW(e)
from biomass, and 400 MW(e) of purchased power, conservation, and DSM.!?0
The Staff concluded that the environmental impacts of the proposed new nuclear
facility were either equivalent to, or preferable to, the reasonable alternatives,
which it found to be natural gas-fired, coal-fired, or the combination mentioned
above.!?!

It is against this background that we consider the admission (or rejection) of
the portions of Contention 3.1 and of Intervenors’ proposed amendments thereto
that focus on specific alleged errors in data or assumptions. These portions of
the challenges raised by Intervenors are, in essence, a number of specifically
alleged errors in assumptions and/or data used in the Applicant’s and/or the
Staff’s analyses of the environmental impacts of the proposed nuclear facility
or in alternatives thereto, or in analysis of the relative cost of power produced
thereby.

As we discussed above, for an amendment to a contention based upon such
challenges to be admissible, those alleged errors must be in data or assumptions
that are significantly different from those challenged in the original ER, meaning
that the alleged differences would lead to definitively and materially different
results, either in the assessment of the environmental impact of a particular
generation option or of the ‘‘benefits’” which such an option creates. And, as we

”°Id.

1714, at 17.

11814, at 17-18.

119 See DEIS at 8-15 to 8-21.
120 See id. at 8-21 to 8-22.

121 See id. at 8-22; Table 8-4.
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earlier noted,'?? with respect to certain challenges to cost-related analyses used in
the ‘‘benefits’’ side of the balance, the NRC’s regulations expressly provide that,
in an ESP case, both the ER and the DEIS ‘‘need not include an assessment of the
benefits . . . of the proposed action’’;'? i.e., Agency regulations expressly permit
exclusion of analysis of benefits.'?* Therefore, there may be no legal foundation
for a challenge to an alleged error in that cost-related analysis.

With the foregoing as background for our analysis, we begin by noting that
Intervenors’ specific challenges fall into two general classes which, because of the
portion of the balancing analysis they address, are examined differently: (1) those
that challenge an assumption or data that was employed by the Applicant or the
Staff in making the environmental impact analysis; and (2) those that challenge a
financial aspect of the cost analyses, which is clearly not part of the environmental
impact portion of the analysis, but, because one methodology could be found
preferable over another because of its lower cost, falls on the *‘benefits’’ side of
the balance.

In examining these specific challenges, we are cognizant of the fact that a NEPA
analysis often must rely upon imprecise and uncertain data, particularly when
attempting to forecast future markets and technologies, and Boards (and parties)
must appreciate the fact that such forecasts ‘‘provide no absolute answers,”” and
must be ‘‘judged on their reasonableness.”’!> NEPA analyses are subject to a
“‘rule of reason’’ which teaches that an environmental impact statement need
only discuss ‘the significant aspects of the probable environmental impact of the
proposed agency action.”’!?¢ In weighing the potential environmental harm of a
proposed project against the ‘‘benefits,”” we find compelling the test enunciated
by the United States Court of Appeals for the Fifth Circuit in considering
challenges to the accuracy of economic assumptions underlying the analysis
of a federally owned project, which is ‘‘whether the economic considerations

122 See supra p. 155.

123 5ee 10 C.F.R. §§ 52.17(a)(2) and 52.18.

124 This point is made clear by the provisions of section 52.18 that expressly require an analysis
of the environmental effects of a nuclear facility whose characteristics are within the postulated site
parameters, but expressly exclude the benefits analysis. We note, however, that this is an exclusion that
is unique to applications for ESPs, and, further, should the ESP be issued for this site, a consideration
of the benefits ‘‘will be considered in the EIS for any construction permit (CP) or combined license
(COL) application that references such an ESP.”” DEIS at 8-1. Therefore, the fact that challenges
relative to an analysis of benefits are, at this stage, inadmissible would not preclude challenges to the
benefits analysis in the context of any future application for a construction permit or combined license
at the Clinton ESP site.

125 See Louisiana Energy Services, L.P. (Claiborne Enrichment Center), LBP-96-25, 44 NRC 331,
355 (1996), rev’d on other grounds, CLI-97-15, 46 NRC 294 (1997).

126 Long Island Lighting Co. (Shoreham Nuclear Power Station), ALAB-156, 6 AEC 831, 836
(1973) (emphasis in original).
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. were so distorted as to impair fair consideration of those environmental
consequences.”’'?" In the instant case of a privately sponsored project'?® in which
the agency’s role is that of the grantor (or denier) of a federally issued license,
alleged errors or discrepancies in underlying data should not be subjected to
a more strict test than the ‘‘not so distorted as to impair fair consideration’
test enunciated above for a federally owned project. We thus would adopt this
benchmark for both the examination of economic effects and for application to
uncertainties in the environmental impact analyses in our analysis of admissibility
of an intervenor’s proposed contentions.

Additionally, we note that challenges in this instance by Intervenors to the
financial elements of the Applicant and Staff analyses relate to the ‘‘benefit’” side
of the balancing of the project’s environmental impacts against its benefits, an
aspect of the analysis that, because NEPA is an environmental protection measure,
is not of the same significance as the NEPA-mandated balancing of environmental
impacts of the proposed new nuclear power plant against those of the reasonable
alternatives.'?” Thus, even if Agency regulations required a benefits analysis to
be included in the ER or an EIS (which they expressly do not), in this context,
in which the challenge is to financial estimates underlying the estimated cost of
power expected to be produced by the proposed new nuclear facility or by one
or more of the alternatives to that facility, the weight assigned in the balancing
analyses should be further reduced. Thus, disputes about the financial cost of
certain components of generation by wind or solar or nuclear, or about other
aspects of the analysis that require speculation (such as what efficiency will be

127 South Louisiana Environmental Council, Inc. v. Sand, 629 F.2d 1005, 1011 (5th Cir. 1980)
(emphasis added). We note that, in South Louisiana Envt’l Council, the agency had attempted to
actually compute a dollar value of the ‘‘economic benefits’’ and weigh them against a computed dollar
value of the environmental cost through the use of a numerical cost/benefit ratio, id. — a practice
we eschew because it would create the impression of accuracy despite a process for deriving the
numbers potentially so fraught with uncertainty and error that the actual numerical results could be
meaningless. In its analysis of a similar situation, the South Louisiana Envt’l Council Court observed
that NEPA ‘‘permits, at most, a narrowly focused, indirect review [of the agency analysis] of the
economic assumptions underlying a federal project described in an impact statement.’” Id.

128 A5 opposed to the federally owned project at issue in South Louisiana Environmental Council,
supra note 127.

129 Although the Intervenors challenge financial estimates related to the “‘cost™ of power, these
costs are not the same costs that are required to be analyzed under NEPA at this juncture. ‘‘NEPA
is generally regarded as calling for some sort of a weighing of the environmental costs against the
economic, technical, or other public benefits of a proposal.”” Claiborne, CLI-98-3, 47 NRC at 88
(emphasis added). The relative cost of nuclear power, which is unrelated to the environmental costs of
the proposal, will only become ripe for challenge when the economic benefits of the project are later
addressed at the construction permit or combined license stage.
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achieved in future wind or solar technologies), cannot, where there is, as here,!*
great uncertainty, have a material role in the examination, and, if they are to be
treated at all, are more properly treated qualitatively rather than quantitatively.'3!

We apply these principles as we address below each specific alleged short-
coming.

a. Alleged Errors Associated with Estimating the Environmental Effects of
Combinations of Wind and Solar Power with Natural Gas

First, we address the challenge to the fact that the Applicant and the Staff
have examined a combination of wind generation and solar generation with a
natural gas-fired power plant whose capacity is equal to the full capacity of
the proposed new nuclear plant instead of a smaller capacity designed to give
an aggregate capacity (when added to an ‘‘averaged’’ capacity assigned to the
wind and solar generation) equal to the proposed nuclear facility’s 2180 MW.
The Intervenors insist that there is a fundamental flaw in the overall analysis
rooted in the assumption that the combined facility must contain a full 2180 MW
gas-fired plant. They specifically challenge the ‘‘benefits’’ side of the balance,
arguing, in essence, that the Applicant and the Staff have failed to examine the
potential additional income the Applicant would receive because the natural gas
plant would not only run to bring the overall generation up to 2180 MW at
any particular time (as assumed by the Applicant and Staff in their analyses),
but would also run when it can profitably do so, even if the solar and/or wind
generation were simultaneously running.'*

We note first that Intervenors have not challenged the ‘‘environmental impact’’
side of the Applicant’s or the Staff’s analysis, which assumed, for the purposes
of assessing the environmental impacts of such a combination, that the 2180
MW natural gas-fired plant would not be running at full capacity when the solar
and/or wind power portions are generating, and therefore not contributing to the

130The Parties have acknowledged that the estimated cost at which new nuclear power can be
produced is highly uncertain, see, e.g., Summary Disposition Motion, Joint Affidavit of William D.
Mabher and Curtis L. Bagnall (Mar. 17, 2005), pt. IV [hereinafter Maher/Bagnall Aff.]; Intervenors’
Response to Summary Disposition Motion, Affidavit of Bruce Biewald (Apr. 6, 2005), pt. IV.B
[hereinafter Biewald Aff.], and have similarly indicated the large potential uncertainties regarding the
cost of production of power from either solar or wind generation, see, e.g., Maher/Bagnall Aff., pt.
V.A.2, pts. V.B.1 and 2; Biewald Aff., pt. IV.B.

31 See supra note 62 and accompanying text.

1326e¢ Motion to Amend at 20. But, in estimating the cost of power from the combination,
Intervenors have assumed that the capacity of the gas-fired portion will be only 1691 MW instead of
the 2180 MW to which the combination is to be compared. See Biewald Aff., Table 6. This selective
inconsistent approach to its presentation distorts and misrepresents the situation and is not constructive
to enabling the Board to weigh the arguments and the facts.

169



environmental impact at those times. This assumption used by the Applicant
and Staff clearly reduces the computed environmental impact of the natural gas-
fired portion of the combination, and therefore minimizes the computed overall
environmental impact of the combination for the purposes of the comparison to
the environmental impact of the proposed new nuclear plant. This minimization
is particularly clear for the DEIS analyses where it was assumed that the solar
and wind portions of the combined facility had no environmental impacts — all
of the environmental impacts of the combination were assumed to be associated
with the natural gas generation.!'?

We agree with the Staff, therefore, that, as it relates to evaluation of the
combination, the DEIS did not overstate the impacts of wind power in favor of
nuclear power;'3* in fact, if anything, it did just the opposite because the DEIS
found the nuclear option to be environmentally preferable even though it both
assumed no adverse environmental impact from the solar and wind generation
and minimized the contribution from the natural gas component by assuming
that it would run only when necessary to bring the total generation at any time
up to the 2180 MW (i.e., the gas-fired generation would generate the difference
between the desired 2180 MW and the power being generated by solar and wind
at that time). If the natural gas-fired plant were to run during additional periods as
proposed by the Intervenors, the environmental impact of the combination would
be correspondingly increased, and, while there would be some clear economic
benefit to the Applicant, we see no reason to require a comparison of such a
scenario when it is apparent that the environmental impacts would indeed be
greater than those already estimated for the combination and found less preferable
than the proposed nuclear power plant. In addition, as we have noted earlier,
10 C.FR. §§52.17(a)(2) and 52.18 expressly exclude a requirement to assess
benefits at all in this case, and therefore this challenge fails for the reasons
mentioned above in this regard. Thus this portion of the contention contained
in the Intervenors’ proposed amendment is inadmissible in that it constitutes an
impermissible challenge to Commission regulations and fails to raise a material
legal or factual issue.'®

133 See Staff Response to Summary Disposition Motion at 12 (citing DEIS at 8-22, 8-23). The Staff
points out that all of the environmental impact was therefore attributable to the portion associated with
natural gas generation, and refers to the DEIS at 8-22 wherein it is stated: ‘“The impacts associated
with the combined-cycle natural-gas-fired units would be the same as shown in Table 8-2 [*’Summary
of Environmental Impacts of Natural Gas-Fired Power Generation — 2200 MW (e)’’] with magnitudes
scaled for reduction in capacity from 2200 MW(e) to 1650 MW(e).”’

134 See Staff Response to Summary Disposition Motion at 10-11, where the Staff responded to
alleged deficiencies raised by the Intervenors in their motion to amend, see Motion To Amend at
12-14.

135 See 10 C.F.R. § 2.309()(1)(vi); see also LBP-04-17, 60 NRC at 241, 242-43.
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b. Alleged Errors in Underlying Facts

Intervenors claim the Applicant used flawed and outdated information in
its original ER and continues, despite the new information, to use flawed and
outdated information in its ER and that the Staff similarly uses flawed and
outdated information in the DEIS. EGC’s updated information (supplied in its
responses to RAIs) referenced twenty-four reports issued between 2001 and 2004,
including a number of reports on wind and solar power issued by the U.S.
Department of Energy (‘‘DOE’’) in 2004, together with references to a number
of the Intervenors’ exhibits.!*® Similarly, Chapter 8 of the DEIS provides recent
references. Both the Applicant and the Staff argue that these updates ‘‘cure’’
the omissions alleged by Intervenors as to admitted Contention 3.1'¥" and, as is
relevant here, that the Intervenors have raised no material issue with regard to the
new information provided in the RAI response and/or DEIS.

The remaining sections of this part of our analysis consider, point-by-point,
each specific shortcoming alleged by the Intervenors in amended Contention
3.1 relative to the Applicant’s documents as amended through April 22, 2005,
and/or the DEIS. The analyses set out in earlier portions of this ruling contribute
materially to our evaluation below of the specific alleged instances of use by the
Applicant and the Staff of outdated and erroneous data in the assessment of the
potential environmental effects of various alternatives and in the assessment of
the estimated cost of power generated by the proposed nuclear facility or one of
the alternative generation possibilities.

(i) INTERVENORS’ GENERAL ARGUMENTS IN THE PROPOSED AMENDMENT
REGARDING ERRORS

First, Intervenors make a generalized contention that: (a) the use by the Staff
of the categorizations of SMALL, MODERATE, and LARGE based on Appendix
B to 10 C.F.R. Part 51 is not mandatory and, therefore, the Board may ignore
those classifications; and (b) the assignment of particular categories to natural gas
generation when examining combinations and the concurrent assignment of no
category to wind or solar was the cause for the Staff’s finding that the combination
was not preferable from an environmental impact perspective to nuclear.!3® The
Staff, however, points out that it assigned no negative environmental impacts
to wind or solar in assessing the environmental impacts of the combination,
and therefore (a) of course no such category was assigned; and (b) as discussed
above,'¥ it is evident that the analysis performed and reflected in the DEIS is based

136 See Summary Disposition Motion at 14.

137 See infra Part IV.

138 See Motion To Amend at 10-11 & n.3.

139 See supra notes 127 and 128 and accompanying text.
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upon assumptions that minimize the estimated environmental impact from the
combination. Furthermore, Intervenors offer no specific evidence to support any
different finding. Additionally, even if the Staff had used such categorizations, that
use is permissible under the NRC’s regulations.!*’ Therefore, we find inadmissible
— as lacking the requisite degree of specificity under 10 C.F.R. § 2.309(f)(1)(vi)
and lacking adequate expert support under 10 C.F.R. § 2.309(f)(1)(v)'*' — this
portion of Intervenors’ proposed amendment. In addition, we find that, insofar
as this is a component of Intervenors’ motion to amend Contention 3.1, it is
inadmissible as it is not based upon data or conclusions that differ significantly
from those in the Applicant’s documents (prior to responding to the RAIs).!+?

Second, Intervenors contend, generally, that the estimated environmental
impacts in the DEIS and in the Applicant’s documents overestimate impacts of
clean energy and underestimate impacts of nuclear power.'** This generalized
portion of the proposed amended contention is inadmissible because it is a bare
assertion lacking any support and the requisite specificity.'#*

Third, Intervenors contend that ‘‘the most fundamental flaw’” in the DEIS and
the Applicant’s environmental analysis is that EGC has identified numerically
more areas that would be impacted by nuclear power than by wind or solar, and
that fact alone should make wind and/or solar preferable.!*> This portion of the
contention also is a bare assertion; Intervenors have presented no impact analyses
whatsoever to support their proposition that because one or another alternative
has numerically more areas impacted, the overall environmental impact is greater.
One could easily construct hypothetical examples where only one area was
adversely impacted but the impact was so severe that the overall environmental
impact was considerably worse than an alternative proposal that had dozens of
areas impacted minimally. This contention is, therefore, inadmissible.!46

Fourth, Intervenors contend that the Applicant and the Staff analyses use
too small a portion of wind and solar in the combination that was analyzed,
speculating that the environmental impact of the fossil-fired portion would be
reduced if the wind and solar components were increased,'’ thereby decreasing

140 See 10 C.F.R. Part 51, App. B.

141 See also LBP-04-17, 60 NRC at 241-43.

142 §ee 10 C.F.R. § 2.309(f)(2); see also supra Part IILB.1.

143 See Motion To Amend at 11.

144 See 10 C.F.R. § 2.309(f)(1)(v)-(vi); see also LBP-04-17, 60 NRC at 241-42.

143 See Motion To Amend at 11.

146 5ee 10 C.F.R. § 2.309(f)(1)(v); see also LBP-04-17, 60 NRC at 241-42.

147 See Motion To Amend at 20. The Intervenors cite to the Biewald Affidavit to support this
claim; however, the cited Part IIL.B offers no support for that proposition other than to cite to, and
characterize as having ‘‘no real meaning,”’ a statement in the Applicant’s RAI response to this general
effect. See Biewald Aff. at 3-4.
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overall environmental impacts of the combination and making the combination
more attractive vis-a-vis nuclear. While this assertion appears on its face to have
merit and has support in the Applicant’s responses to RAIS, it is clear that the sun
will not shine at night and certainly the wind will not be blowing at all times at
night,'*® so the fossil-fired component will certainly have some minimum amount
of run time. In addition, the ‘‘cost analysis’’ portion of the balance would clearly
be impacted because the capital cost of additional wind and solar capacity would
increase while the capital required to be invested in the fossil-fired component
could not decrease because of the need to generate the minimum baseload power
generated by the proposed nuclear plant. Nothing is presented by the Intervenors
to indicate that any of these effects have been even superficially analyzed by them
to support this assertion. Absent a specific analysis of the actual wind potential
and the actual solar potential and the respective costs of increased capacity for
both, this portion of the contention also amounts to speculation without support;
i.e., it is a bare assertion and is therefore inadmissible.'#°

In addition to the foregoing general portions of the proposed amendment to the
contention, the Intervenors’ proposed amendment presents a number of specific
challenges.

(i) SPECIFIC CHALLENGES SET OUT IN THE PROPOSED AMENDED
CONTENTION 3.1

The specific challenges (which, if properly supported, could be viewed as
“‘bases’’ in the parlance of our regulations) fall into two general categories: (1)
those that challenge assumptions or data used in the environmental impact assess-
ments, and (2) those that challenge economic assumptions and data underlying
the ‘‘benefit’’ side of the balancing. We address these in that order.

(1) Specific Facts Affecting Environmental Impact Assessment

In the proposed amendment to Contention 3.1, Intervenors raise six specific
matters regarding environmental impacts. First is an argument that the ER has
assumed an erroneously low capacity factor for wind energy (using between
17% and 29% instead of 35%), leading to an overestimate of the land necessary
for a comparable wind farm and, at the same time, in considering the nuclear
option has ignored the land to be used in mining uranium and storing waste, and
has also ignored the fact that land used for waste storage is used for a longer period

148 See supra note 113 and accompanying text.
1499 §ee 10 C.F.R. § 2.309(f)(1)(v); see also LBP-04-17, 60 NRC at 241-42.
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of time.'>° These challenges regarding land use for the mining and waste storage
associated with nuclear power are, however, an impermissible challenge to the
Commission’s regulations;'”! EGC is permitted by 10 C.F.R. §§51.51 and 51.23,
respectively, to rely upon Table S-3 to evaluate the effects of the uranium fuel
cycle, and the Waste Confidence Rule (‘“WCR”’) for its findings regarding waste
disposal.'>? Therefore, these portions of this challenge are inadmissible.

As to the land use by wind power, in addressing the alleged errors in capacity
factor, the Applicant points out that any projected change in capacity factor
depends upon future developments of technology. Assessment of such errors is
therefore, in our view, clearly speculative.'>* Furthermore, the change that this
difference could make is only upon the land used by the wind power facility, a
small portion of the environmental impact which plays a correspondingly smaller
role in the environmental impact assessment.'>* Thus we find that, even if correct,
the minor change this could make in the (already small) projected environmental
impact of the wind portion of a combination facility or of a wind/energy-storage
facility, is such that this portion of the contention neither raises a genuine dispute
on a material issue nor is based upon data or conclusions that differ significantly
from those in the Applicant’s documents (prior to responding to the RAISs).
Therefore, this portion of the proposed amendment is inadmissible under 10
C.F.R. §2.309(f)(1)(vi) and (f)(2).

The second specific environmental impact portion of the proposed amendment
is an assertion that the environmental impact on bird deaths is erroneously
computed; Intervenors argue that wind turbines have historically only killed 2
birds per year while there are data from the Susquehanna nuclear power plant to
the effect that 1500 birds were killed over an 8-year period (i.e., somewhat less
than 200 bird deaths per year).'> Intervenors’ statement, however, misrepresents
the number of bird deaths per year to be expected from a wind farm; both the
Intervenors’ expert and the Applicant (who cited the same study) state that the

150 §o¢ Motion To Amend at 12-13. We note that, while Intervenors focus upon the environmental
effects of processes ancillary to the nuclear power plant construction and operation, no party has even
mentioned the ancillary environmental impacts associated with manufacturing solar cells or wind
turbines.

151 See LBP-04-17, 60 NRC at 241.

152 A previous decision in this proceeding held, in response to Intervenors’ original contention EC
3.2 asserting that the Waste Confidence Rule does not apply to this proceeding, that the contention
impermissibly challenged the Commission’s regulatory requirements and was therefore inadmissible.
See id. at 246-47. For this same reason, newly raised arguments in the amended contention that
challenge long-term disposal of waste are rejected.

153 See Applicant Response to Motion To Amend at 25-26.

154 The DEIS, in fact, assigned zero environmental impact to the wind portion of a combined facility.
See supra note 133 and accompanying text.

155 See Motion To Amend at 13.
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number of avian deaths from a wind farm is 2 birds per year per turbine.'>® Thus,
when one considers that a current state-of-the-art large wind turbine generates
approximately 2 MW, a 2000 MW wind farm would have 1000 wind turbines and
would therefore cause 2000 bird deaths per year. This portion of the proposed
amendment to Contention 3.1 is inadmissible because it fails to raise a genuine
dispute and is not based upon data or conclusions that differ significantly from
those in the Applicant’s documents (prior to responding to the RAIs).!%’

The third specific environmental impact portion of the proposed amendment is
a contention that the noise from a wind farm (alleged to be in the range of 35-45
decibels acoustic (‘‘dB(A)’’)) is incorrectly weighed against that of a nuclear
plant (alleged to be approximately 55 dB(A)).'*® These numbers, cited by the
Intervenors, are precisely those used by the Applicant; i.e., this portion of the
proposed amendment is not based upon any data or conclusions that differ at
all (let alone ‘‘significantly’’) from those in the Applicant’s documents (prior to
responding to the RAIs). In addition, the Applicant pointed out in its response
that the ER states that, because noise level varies with distance from the source,
the noise from a wind farm would be SMALL. Moreover, as mentioned above,
the Staff assigned zero environmental effects to the wind power portion of the
combined facility. Therefore, the ER and the DEIS have already weighed these
relative effects favorably to the Intervenors’ position, and there is no genuine
dispute over any material fact. Thus, this portion of the proposed amended
contention is inadmissible under 10 C.F.R. § 2.309(f)(1)(vi) and (f)(2).

The fourth specific environmental impact portion of the proposed amendment
is a contention that the air quality impacts computed for nuclear are erroneous
because they ignore the effects of the uranium fuel cycle,'> while the fifth specific
portion of the proposed amendment is a contention that the Applicant’s filings
and the DEIS improperly evaluate the impacts of exposure to radioactive wastes
from mining and disposal.'®® As we noted earlier, these portions of the proposed
amendment are inadmissible because they are impermissible challenges to the
Commission’s regulations;'®! EGC is permitted by 10 C.F.R. § 51.51 to rely upon
Table S-3 of that section to evaluate the effects of the uranium fuel cycle.!s?

156 Biewald Aff. at 4; Applicant Response to Motion To Amend at 23.
157 §ee 10 C.F.R. § 2.309(f)(1)(vi) and (f)(2).
158 §ee Motion To Amend at 13.
159 See id.
160 See id. at 14.
161 See LBP-04-17, 60 NRC at 241.
162 gection 51.51(a) states that Table S-3, ““Table of Uranium Fuel Cycle Environmental Data,”
shall be taken
(Continued)
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The sixth specific environmental impact portion of the proposed amendment
is a contention that the DEIS understates the risks presented by serious accidents
at the proposed nuclear plant, particularly the risk posed by terrorist attacks.'6?
This portion of the proposed amendment is inadmissible in that the Intervenors
fail to provide adequate factual support or expert opinion regarding accidents,'6
and because the specific issue of risks from terrorist attacks is outside the scope
of the proceeding.'®’

(2) Specific Facts Affecting Economic Assessment

The remainder of the specific portions of the proposed amendment all relate,
in one way or another, to the economic portions of the comparison. Admissibility
of these portions of the contention, which rest on a challenge to assumptions
that are used in the ‘‘benefits’’ analyses, is affected by the plain language of
sections 52.17(a)(2) and 52.18, which expressly eliminate any requirement that
Applicant consider benefits in its ER or that the Staff consider benefits in its
DEIS and FEIS. In fact, the Staff asserted that it does not (and need not) consider
economic costs at all in assessing alternatives (or combinations of alternatives)
to new nuclear power plants for early site permits.'®® While we do not consider
the cited reference suitable authority for the proposition the Staff asserts, there
is sound authority for that position in the plain language of section 52.18. Thus
Intervenors’ challenges in these matters are singularly directed at the content of
the Applicant’s documents. Analysis of this portion of the proposed amendment
to Contention 3.1 must weigh the fact that NEPA places obligations on the NRC,
not upon the Applicant, and the purpose of the NRC’s requirement that the
Applicant submit an ER, the required content of which is spelled out generally in
10 C.F.R. § 52.17(a)(2), is to provide essential information to the Commission so

as the basis for evaluating the contribution of the environmental effects of uranium mining
and milling, the production of uranium hexafluoride, isotopic enrichment, fuel fabrication,
reprocessing of irradiated fuel, transportation of radioactive materials and management of low
level wastes and high level wastes related to uranium fuel cycle activities to the environmental
costs of licensing the nuclear power reactor . . . and may be supplemented by a discussion of
the environmental significance of the data set forth in the table as weighed in the analysis for
the proposed facility.
10 C.F.R. § 51.51(a) (emphasis added).
163 See Motion To Amend at 14.
164 5e¢ 10 C.F.R. § 2.309(F)(1)(v); see also LBP-04-17, 60 NRC at 241-42.
165 §ee 10 C.F.R. § 2.309(f)(1)(iii); see also LBP-04-17, 60 NRC at 241.
166 See Staff Response to Motion To Amend at 11 (citing NRR Review Standard RS-002, Attachment
3 ““Early Site Permit Scope and Associated Review Criteria for Environmental Report’” (May 3, 2004)
at 13, ADAMS Accession No. ML040700772). Intervenors also observe, in their motion to amend,
that the DEIS does not discuss costs in its analysis of various clean energy alternatives. See Motion
To Amend at 15.
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that it can be adequately informed in preparation of its environmental assessment.
But any discussion of benefits included in the Applicant’s documents is purely
voluntary,'®’ and was, in the end, used by the Applicant to assist in its business
decision regarding which method of power generation might be least costly, and
it is clear that the NRC does not involve itself with the business decisions of an
Applicant.'®® Although the Staff is to review the ER, the content and accuracy
of the DEIS and FEIS are the sole responsibility of the Agency.!® Examination
of costs of the various alternatives would clearly be, if it were required to be
included, a de minimis portion of the alternatives investigation. The cost to build
or own, or generate power from, any of the particular technologies plays no role
whatsoever in the NEPA balance required by our regulations for an application
for an ESP; the balance focuses singularly upon the environmental impacts.
In these circumstances, the allegation that the Applicant’s cost calculations are
erroneous neither rises to the level of significance required by section 2.309(f)(2)
for admissibility of a contention amendment, nor does it raise a genuine dispute
on a material legal or factual issue.'”

With these principles in mind, we turn to the specific cost-related errors alleged
by Intervenors.

The seventh portion of the proposed amendment contends that the cost of
wind power is overestimated, stating that EGC has estimated the cost of wind
power at 5.7 cents per kilowatt hour (‘‘c/kWh’’) while Northern States Power
(‘“NSP’’), a Minnesota energy company, purchases wind power at 3.5 ¢/kWh.!"!
This bare statement, however, fails to note that the principal underlying reason
that NSP can purchase wind power at 3.5 ¢/kWh is that the IPP that sells power
to NSP gets a Production Tax Credit (‘‘PTC’’) of approximately 2 ¢/kWh that
offsets most of the gap,'”? and fails to note that the PTC is currently available
only for wind plants placed in service prior to 2006.'” In addition, Intervenors’
own expert indicated that the cost of production for wind power will be in the

167 Although 10 C.F.R. §52.17(a)(2) states at the outset that the Applicant must submit an ER
as required by 10 C.F.R. §51.45, it goes on to expressly eliminate the requirement for a benefits
assessment. This express provision supercedes the general requirement of section 51.45 that would
otherwise require such an analysis. Thus the implication by Intervenors that there is such a requirement
is based upon a faulty premise: the lesson here is, to paraphrase Ayn Rand’s John Galt, the law abhors
a contradiction — if you believe there is a contradiction, check your premises.

168 See, e.g., HRI, CLI-01-4, 53 NRC at 48 (*“The NRC, however, is not in the business of regulating
the market strategies of licensees’’).

169 See supra note 64 and accompanying text.

170 See 10 C.F.R. § 2.309(f)(1)(vi), (£)(2); see also LBP-04-17, 60 NRC at 243,

171 See Motion To Amend at 15.

172 See Applicant Response to Motion To Amend at 28-29; Biewald Aff. at 18.

173 See Applicant Response to Motion To Amend at 29.
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range of 4.5 to 6.0 ¢/kWh,'”* which does not disagree at all with the Applicant’s
estimate. Intervenors have offered no evidence or expert testimony that the PTC
will be available to an IPP placing a wind power facility into service after 2006.
Furthermore, Intervenors apparently overlook the Applicant’s statement in its
RAI response that a wind generating facility can ‘‘produce power at a levelized
rate of $.049/kWh,”’'”> which is close to the low end of the range suggested by
Intervenors’ expert. Therefore the challenge to cost estimates for wind power
is inadmissible because: (a) regarding the PTC and the estimated cost of wind
power after inclusion of the Applicant’s responses to the RAISs, there is no genuine
dispute over any material fact and therefore it fails to satisfy the requirements
of 10 C.F.R. §2.309(f)(1)(iv) and (vi);""® and (b) it is not based upon data or
conclusions that differ significantly from those in the Applicant’s documents prior
to responding to the RAIs and therefore fails to satisfy the requirements of 10
C.F.R. § 2.309(f)(2). Therefore, we find that this portion of the proposed amended
contention is inadmissible.

The eighth portion of the proposed amendment contends that the cost estimates
for new nuclear generated power are erroneous because: (1) they generally ignore
statements by the DOE, the Energy Information Administration (‘‘EIA’"), and
other entities to the effect that new nuclear will not be economic;'”’ (2) they use
overly optimistic assumptions, such as that capital cost will be only $1200/kW,
and the ‘‘learning rate’’ will be 10%, when the actual costs of constructing the
seventy-five existing plants was more than 200% above estimates;'’® and (3) a
recent Massachusetts Institute of Technology study estimates that the cost of
future nuclear power will be 6.7 ¢/kWh, whereas EGC is estimating 5.5 ¢/kWh.!”
The Applicant points out that the study referenced by the Intervenors as the
source for the $2000 per kW(e) capital cost estimate itself stated that cost could
be reduced by 25% (i.e., to $1500 per kW(e)) ‘‘to match optimistic but plausible
forecasts.”’ '3 In point of fact, however, the relative capital cost estimates set out
in the particular study cited by Intervenors vary from a low of $1080 per kW for
a mature technology to a high of $1980 for a new design.'®! The foregoing clearly

174 Biewald Aff. at 22, Table 6.

175 RAI Response at 6.

176 See also LBP-04-17, 60 NRC at 242-43.

177 See Motion To Amend at 16.

178 See id.

1914 at 17.

180 ee Applicant Response to Motion To Amend at 30.
181 See Biewald Aff. at 15, Table 3.
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indicate that projecting costs is an uncertain endeavor, and should, as a result of
the uncertainties, be given less weight by the agency.'$?

Given the uncertain nature of the results of this part of the analysis, the
fact that it falls on the non-environmental side of the balance, and the fact that
cost would only come into the analytical balancing if the environmental impact
balancing indicates that a reasonable alternative is environmentally preferable to
the proposed project,'®® we find that these portions of the proposed amendment:
(a) do not raise a genuine dispute over a material legal or factual issue; and
(b) are not based upon data or conclusions that differ significantly from those
in the Applicant’s documents (prior to responding to the RAIs).'3* Furthermore,
because the cost information provided by the Applicant was voluntarily included
and expressly not required by the regulations governing the content of the
ER, the DEIS, or the FEIS, these particular portions of Intervenors’ proposed
amendments are an improper challenge to NRC regulations and outside the scope
of this proceeding, given there was no requirement for such an analysis by the
Applicant or the Staff in the first instance.'®

IV. ANALYSIS OF APPLICANT’S MOTION FOR SUMMARY
DISPOSITION OF CONTENTION 3.1

A. Legal Standard for Summary Disposition

Pursuant to the NRC’s 10 C.F.R. Part 2 regulations governing procedure, a
licensing board may grant summary disposition as to all or any part of a proceeding
if the board finds that *‘the filings in the proceeding, depositions, answers to
interrogatories, and admissions on file, together with the statements of the parties
and the affidavits, if any, show that there is no genuine issue as to any material

182 Finally, we note that, in addition, this portion of the proposed amendment to Contention 3.1
posits that the cost for a combination of wind and natural gas generation would be able to produce
power in a range of 4.6-5.0 c/kWh, but that estimate is based upon the premise that the gas-fired plant
will have only 1691 MW generation capability (as opposed to the 2180 MW for the nuclear plant),
thus underpredicting the capital cost and other costs related to the gas-fired portion of the combination
for the situation being examined (which is that the gas-fired portion of the combination must have the
full capacity of the nuclear plant). This inaccurate comparison cannot be deemed to create a genuine
dispute and is therefore inadmissible. 10 C.F.R. § 2.309(f)(1)(vi); see also LBP-04-17, 60 NRC at
243.

183 ee Applicant Response to Motion to Amend at 27; see also, e.g., Virginia Electric and Power
Co. (North Anna Power Station, Units 1 and 2), ALAB-584, 11 NRC 451, 458 (1980); Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-458, 7 NRC 155, 162-63 (1978); Public Service
Co. of Oklahoma (Black Fox Station, Units 1 and 2), LBP-78-26, 8 NRC 102, 161-62 (1978).

184 See 10 C.F.R. § 2.309(f)(1)(vi), (£)(2); see also LBP-04-17, 60 NRC at 243.

185 See LBP-04-17, 60 NRC at 241.
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fact and that the moving party is entitled to a decision as a matter of law.’ 8 It is
well established that summary disposition motions under the Commission’s Part
2 rules are held to the same standards by which the federal courts evaluate Federal
Rule of Civil Procedure 56 summary judgment motions. '8’

The party seeking summary disposition bears the burden of showing that there
is no genuine issue as to any material fact,'®® and 10 C.F.R. § 2.710 requires that
this be shown through a statement of material facts not at issue and any supporting
materials, such as affidavits, discovery responses, and documents, accompanying
the motion.'® Nevertheless, a party opposing the motion must put forth specific
facts showing that there is a genuine issue of material fact to be litigated,'*® and
any material facts set forth in the movant’s statement not controverted by a like
statement of an opposing party are deemed admitted.'"

The Board’s function in considering summary disposition is only to decide
whether genuine issues of material fact remain between the parties, not to
substantively seek to resolve material factual issues that do exist.!”> To support
a finding that there is a genuine issue of material fact, the factual record, when
considered in its entirety, must be in doubt to such a degree that it is necessary
to hold a hearing to aid in resolving the factual dispute.'®® It is, nevertheless,
appropriate to look into the substance of the contention to the degree necessary
to make the determination whether a genuine dispute about a factual issue exists,
and whether, if one does, that dispute is indeed over a ‘‘material’’ fact.'* In
other words, summary disposition should not be used to decide genuine issues

186 Soe 10 C.F.R. § 2.710(d)(2). As we have noted on prior occasions, this proceeding is a Subpart L
proceeding (i.e., is governed by the procedural rules found in 10 C.F.R. Part 2, Subpart L); 10 C.F.R.
§2.1205 is therefore the applicable section on summary disposition, which itself directs this Board to
apply the standards set forth in Subpart G of this Part, or section 2.710.

187 See, e. g., Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-22,
38 NRC 98, 102 (1993).

188 See id.

189 Gee, e.g., Statement of Material Facts on Which No Genuine Issue Exists in Support of Exelon’s
Motion for Summary Disposition of Contention 3.1 (Mar. 17, 2005); Statement of Disputed Facts
in Support of Intervenors’ Response to Exelon’s Motion for Summary Disposition of Contention 3.1
(Apr. 6, 2005).

19010 C.F.R. §2.710(b).

19110 C.F.R. §2.710(a).

192 §ee Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site Decontamination and
Decommissioning Funding), LBP-94-17, 39 NRC 359, 361 (1994) (citing Weiss v. Kay Jewelry
Stores, Inc., 470 F.2d 1259, 1261-62 (D.C. Cir. 1972)).

193 See, e.g., Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 and 2),
LBP-83-46, 18 NRC 218, 223 (1983).

194 Cf. Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986).
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of material fact that warrant an evidentiary hearing,'”> but is appropriate if the
moving party makes a properly supported showing as to the absence of any
genuine issue of material fact and the opposing party fails to show that such an
issue does exist.

B. Board Ruling

We preface our analysis by further clarifying the scope and subject matter of
Contention 3.1 as admitted. While formulated as a general contention that the ER
fails to rigorously explore and objectively evaluate all reasonable alternatives (and
the Intervenors have moved to include the DEIS in this challenge), the substance
is most properly addressed by focusing upon the details of the challenge and
upon the Standing/Contentions Board’s prior ruling in admitting it, wherein the
contention, as rewritten, was admitted only:

to the degree it allege[d] (a) a failure by EGC in its evaluation of the alternatives
that could be used by an independent power provider in its power generation
mix adequately to address a combination of wind power, solar power, natural
gas-fired generation, and ‘‘clean coal’’ technology [ ]; and (b) the Applicant’s use
of potentially flawed and outdated information regarding wind and solar power
generation methods [ 1.1

The admitted contention must therefore be read and construed in light of these
statements. In addition, while the text of the contention is quite general, it is
interpreted and has meaning only to the extent of the ‘‘bases,”” or specific flaws
identified in the Intervenors’ submittals, which define its scope.'’

As discussed above, Intervenors claim the Applicant used flawed and outdated
information in its original ER and continue, despite new information, to use
flawed and outdated information in its RAI response,'®® which was produced
in the form of revisions to relevant sections of the ER. The Applicant argues,
however, and the Staff agrees, that these updates to the information provided in the
original ER ‘‘cure’’ the alleged omissions and that Contention 3.1, as a contention

195 See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-01-39, 54
NRC 497, 509 (2001).

196 LBP-04-17, 60 NRC at 246.

197 See, e.g., Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station,
Units 1 and 2), CLI-02-28, 56 NRC 373, 379 (2002) (appropriate to refer to the bases provided in
support of a contention to define the scope of that contention); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 93, 97 (1988) (*‘[t]he reach of a contention
necessarily hinges upon its terms coupled with its stated bases’’), aff’d sub nom. Massachusetts v.
NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U.S. 899 (1991).

198 See Intervenors’ Response to Summary Disposition Motion at 3.
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of omission, is now moot.'”® The Intervenors, on the other hand, continue to
assert that Contention 3.1, as admitted, is not a contention of omission, but is
instead a challenge to the substance of the Applicant’s discussion of alternatives
in the ER. In fact, the original contention contains two separate challenges by the
Intervenors. First, it presented an alleged omission from the ER of analyses of
certain combinations of generation technologies. Second, the Intervenors proffer
an allegation that the ER used potentially flawed and outdated information relative
to wind and solar power, which we take, in light of the Intervenors’ detailed
pleadings, to mean an allegation that newer data were not examined (i.e., failure
to consider newer data) and that certain data were erroneous (i.e., ‘‘flawed’”).

We do not need, however, to resolve the issue of whether admitted Contention
3.1 should be viewed simply as one of ‘‘omission,”” as we find, as discussed
below, that the Applicant in its responses to the RAIs has (a) supplied the
allegedly omitted analysis of combinations of generation technologies, and (b)
addressed the allegedly outdated and erroneous information by considering (i) the
information identified by the Intervenors in support of Contention 3.1, and (ii)
other information not previously identified by the Intervenors.

As noted above, the Applicant seeks summary disposition of the original
contention, while the Intervenors have sought to amend that contention in light
of additional information provided by the Applicant in its responses to the
RAlISs, as well as information contained in the DEIS. We considered in Part 111,
supra, point-by-point, the Intervenors’ proposed amendments to that contention,
including each specific alleged shortcoming in the ER and, as specified in
the Intervenors’ response to the summary disposition motion (and as further
elaborated on in its motion to amend), each specific alleged shortcoming in the
Applicant’s documents included in the RAI response as well as shortcomings in
the DEIS. Based on that analysis, we found no portion of the proposed amendment
admissible. Thus, we have remaining before us the original Contention 3.1, which
the Applicant asserts is amenable to summary disposition in its favor.

As to the original contention’s alleged omissions from the ER of analyses of
certain combinations of generation technologies, we find summary disposition
appropriate because those omissions have been cured by the Applicant’s con-
sideration, in its RAI responses, of the allegedly omitted combinations, making
this Intervenor claim moot so as to be resolved in the Applicant’s favor. As

199 See Summary Disposition Motion at 13-15; Staff Response to Summary Disposition Motion at
4-5. In this regard, we must bear in mind that at issue here (with regard to the mootness of Contention
3.1) is only information regarding wind and solar — not information regarding nuclear, as none of the
bases upon which Contention 3.1 was admitted alleged any error in data underlying the analysis of
the nuclear power option. Thus, to the extent that the Intervenors now seek to challenge information
regarding nuclear power, it must be based upon new information or there must have been a request to
admit a late-filed contention as to those matters.
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to the allegation that certain data in the ER relative to wind and solar power
are outdated or flawed, we find summary disposition appropriate because the
Applicant has considered (1) the information provided or cited by the Intervenors
in support of that portion of Contention 3.1, which the Intervenors themselves
impliedly assert provides an adequate foundation for an analysis of wind and solar
alternatives; and (2) other new information not considered in the original ER, to
which Intervenors have not posited an admissible challenge. Intervenors having
failed to demonstrate that a disputed genuine issue of material fact exists relative
to the adequacy of the Applicant’s supporting data, the Applicant is entitled to
judgment as a matter of law on that portion of the contention as well.

Based on the preceding, we find that: (1) there being no genuine issue as to
any material fact relative to the Applicant’s demonstration that it has adequately
addressed the NEPA analysis deficiencies claimed in Contention 3.1 as originally
admitted such that the Applicant is entitled to judgment as a matter of law,
summary disposition of this contention is granted in favor of the Applicant; and
(2) there being no remaining matter at issue in the contested portion of this
proceeding, the contested portion of this proceeding is terminated.>*

V. CONCLUSION

For the reasons set forth above, we find that the Intervenors have failed to
proffer any admissible amendment in their proposed amendment to Contention
3.1. We further find that, there being no genuine issue of material law or
fact in dispute with regard to Contention 3.1 as originally admitted, summary
disposition in favor of the Applicant is granted. Finally, there being no admitted
contention remaining to be litigated in this proceeding, the contested portion of
this proceeding is terminated.

For the foregoing reasons, it is this 28th day of July 2005, ORDERED, that:

1. The Intervenors’ April 22, 2005 motion to amend is denied.

2. The Applicant’s March 17, 2005 motion for summary disposition of
Contention 3.1 is granted.

3. As there remain no admitted issues to be litigated in this proceeding, the
contested portion of this proceeding is terminated.

4. Any party wishing to file a petition for review on the grounds specified in
10 C.F.R. §2.341(b)(4) must do so within fifteen (15) days after service of this

200 A5 was noted in the Standing/Contentions Board’s initial ruling, see LBP-04-17, 60 NRC at 250
n.10, the Board also must conduct a ‘‘mandatory hearing’’ in this proceeding regarding matters that
were not the subject of admitted contentions.
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Memorandum and Order. The filing of a petition for review is mandatory in order
for a party to have exhausted its administrative remedies before seeking judicial
review. Within ten (10) days after service of a petition for review, parties to the
proceeding may file an answer supporting or opposing Commission review. Any
petition for review and any answer shall conform to the requirements of 10 C.F.R.
§2.341(b)(2)-(3).

THE ATOMIC SAFETY AND
LICENSING BOARD?!

Paul B. Abramson
ADMINISTRATIVE JUDGE

Anthony J. Baratta
ADMINISTRATIVE JUDGE

David L. Hetrick (by G.P. Bollwerk III)
ADMINISTRATIVE JUDGE

Rockville, Maryland
July 28, 2005

201 Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to
counsel for (1) Applicant EGC, (2) the Intervenors, and (3) the NRC Staff.
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Cite as 62 NRC 185 (2005) CLI-05-18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Jeffrey S. Merrifield
Gregory B. Jaczko
Peter B. Lyons

In the Matter of Docket Nos. 50-336-LR
50-423-LR

DOMINION NUCLEAR CONNECTICUT, INC.
(Millstone Nuclear Power Station,
Units 2 and 3) August 4, 2005

RULES OF PRACTICE: CERTIFICATION OF ISSUES TO
COMMISSION

It is the Commission’s ‘‘customary practice’’ to accept Board-certified ques-
tions. See, e.g., Exelon Generation Co., LLC (Early Site Permit for Clinton
ESP Site), CLI-05-9, 61 NRC 235, 236 (2005); Duke Energy Corp. (Catawba
Nuclear Station, Units 1 and 2), CLI-04-11, 59 NRC 203, 209 (2004); Private
Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-12,
53 NRC 459, 461 (2001).

MEMORANDUM AND ORDER

On July 20, 2005, the Licensing Board in this case issued a Memorandum
and Order. LBP-05-16, 62 NRC 56. The Board order concluded that Suffolk
County’s tardiness in submitting its petition to intervene was excusable under the
late-filing standards of 10 C.F.R. §2.309(c). Additionally, the Board found no
basis to exclude the County from participation under the contention requirements
of 10 C.F.R. §2.309(f). The Board also certified to the Commission the question

185



whether to grant Suffolk County’s request for an exemption from (or waiver
of) 10 C.F.R. §50.47(a)(1) (which provides that emergency planning issues are
not germane to license renewal determinations). Today we grant review of that
certified question. In doing so, we follow our ‘‘customary practice’’ of accepting
Board-certified questions.!

We also intend to consider, sua sponte, three other questions — (1) whether
Suffolk County’s late-filed contention was admissible under the criteria for
considering late-filed pleadings and contentions set outin 10 C.F.R. § 2.309(c); (2)
whether Suffolk County’s contention regarding ‘‘emergency planning’’ satisfied
the contention requirements in 10 C.F.R. §2.309(f); and (3) whether, under
the circumstances of this case, the Board properly postponed its contention-
admissibility decision pending settlement talks.

We solicit the views of the adjudication’s participants on these three questions,
plus the certified question. To this end, we establish the following filing schedule.
No later than August 18, 2005, the Staff, Licensee, and Petitioner may file initial
briefs, each of which may not exceed 25 pages, exclusive of the tables of contents
and authorities (both of which we require). No later than August 25, 2005, the
Staff, Licensee, and Petitioner may file response briefs, each of which may not
exceed 10 pages and need not include tables of contents and authorities. Each
participant should ensure that we receive each of its briefs no later than 4:15 p.m.
on the due date.

IT IS SO ORDERED.

For the Commission?

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 4th day of August 2005.

I See, e.g., Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-9, 61
NRC 235, 236 (2005); Duke Energy Corp. (Catawba Nuclear Station, Units 1 and 2), CLI-04-11, 59
NRC 203, 209 (2004); Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-01-12, 53 NRC 459, 461 (2001).

2 Chairman Diaz was not present when this item was affirmed. Accordingly, the formal vote of
the Commission was 3-0 in favor of the decision. Chairman Diaz, however, had previously voted to
approve this Memorandum and Order and had he been present he would have affirmed his prior vote.

186



Cite as 62 NRC 187 (2005) LBP-05-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, Ill, Chairman
Dr. Jerry R. Kline
Dr. Peter S. Lam

In the Matter of Docket No. 72-22-ISFSI
(ASLBP No. 97-732-02-ISFSI)

PRIVATE FUEL STORAGE, L.L.C.
(Independent Spent Fuel Storage
Installation) May 27, 2003

In this 10 C.F.R. Part 72 proceeding regarding the application of Private Fuel
Storage, L.L.C. (PFS), for a license to construct and operate an independent
spent fuel storage installation (ISFSI) on the Skull Valley, Utah reservation of
the Skull Valley Band of Goshute Indians, acting pursuant to a remand from the
Commission in CLI-00-13, 52 NRC 23 (2000), the Licensing Board denies the
State of Utah’s (State) motion to reopen the evidentiary record on contention
Utah E/Confederated Tribes F, Financial Assurance (contention Utah E); grants
summary disposition in favor of PFS on contention Utah E relative to the model
customer service agreement; and denies a related PFS motion to strike portions
of the State’s response to its summary disposition motion.

RULES OF PRACTICE: REOPENING OF RECORD
(RELATIONSHIP TO SUMMARY DISPOSITION)

A parallel exists between motions for summary disposition and motions to
reopen the record. As stated by the Appeal Board in Vermont Yankee Nuclear
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Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC 520,
523 (1973) (footnote omitted):

to justify the granting of a motion to reopen the moving papers must be strong
enough, in the light of any opposing filings, to avoid summary disposition. Thus,
even though a matter is timely raised and involves significant safety considerations,
no reopening of the evidentiary hearing will be required if the affidavits submitted
in response to the motion demonstrate that there is no genuine unresolved issue of
fact, i.e., if the undisputed facts establish that the apparently significant safety issue
does not exist, has been resolved, or for some other reason will have no effect upon
the outcome of the licensing proceeding.

Given this parallel, it is appropriate to resolve a motion for summary disposition
before considering a motion to reopen.

RULES OF PRACTICE: SUMMARY DISPOSITION

The standard governing summary disposition has been described as follows:

Under 10 C.F.R. §2.749(a), (d), summary disposition may be entered with
respect to any matter (or all of the matters) in a proceeding if the motion, along with
any appropriate supporting material, shows that there is ‘‘no genuine issue as to any
material fact and that the moving party is entitled to a decision as a matter of law.”’
The movant bears the initial burden of making the requisite showing that there is no
genuine issue as to any material fact, which it attempts to do by means of a required
statement of material facts not at issue and any supporting materials (including
affidavits, discovery responses, and documents) that accompany its dispositive
motion. An opposing party must counter each adequately supported material fact
with its own statement of material facts in dispute and supporting materials, or the
movant’s facts will be deemed admitted. See Advanced Medical Systems, Inc. (One
Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102-03 (1993).

Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-
02-20, 56 NRC 169, 180 (2002).

RULES OF PRACTICE: MOTIONS TO STRIKE

A motion to strike is an appropriate mechanism for seeking the removal of
information from a pleading or other submission that is ‘‘irrelevant,”” Power
Authority of the State of New York (James A. FitzPatrick Nuclear Power Plant;
Indian Point, Unit 3), CLI-01-14, 53 NRC 488, 514 (2001), or, in the context
of summary disposition, portions of a filing or affidavit that contain technical
arguments based on questionable competence, see Florida Power & Light Co.
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(Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-85-29, 22 NRC
300, 305 (1985).

RULES OF PRACTICE: REOPENING OF RECORD

The standard for granting reopening set forth in 10 C.F.R. §2.734 states,
among other things, that a motion to reopen a closed record to consider additional
evidence will not be granted unless the motion is timely, addresses a significant
safety or environmental issue, and demonstrates that a materially different result
would obtain had the evidence been considered. See 10 C.F.R. §2.734(a). In
addition, the motion must be accompanied by an affidavit setting forth the factual
and/or technical bases for the claim. See id. § 2.734(b).

RULES OF PRACTICE: REOPENING OF RECORD (MATERIALLY
DIFFERENT RESULT)

Under the Commission’s record reopening standard, the fact that newly prof-
fered evidence relied upon as the basis for reopening is different from that set
forth during the hearing is, in and of itself, not enough. Instead, in an instance
when an initial decision has not yet issued, the proponent bears a heavy burden
to show, among other things, that had the evidence been considered, a materially
different result, i.e., a different outcome, would likely have obtained. See Kansas
Gas and Electric Co. (Wolf Creek Generating Station, Unit 1), ALAB-462, 7
NRC 320, 338 (1978).

TECHNICAL ISSUE(S) DISCUSSED

The following technical issues are discussed: financial qualifications (inde-
pendent spent fuel storage installation).

TABLE OF CONTENTS
I. BACKGROUND. ... ... 192
A. Licensing Board and Commission Rulings on PFS
Dispositive Motion Regarding Contention UtahE ........... 192
B. PFS Model Service Agreement .. ........................ 194
C. State Filing Responding to the PFS MSA/State Motion
To Reopen/PFS and Staff Responsive Filings ............... 200
1. State Response to PESMSA ....... ... ... .. ... .... 200
2. State Motion ToReopen ............... ... ... .... 201
3. PFS/Staff Responses to State Motion To Reopen ........ 202
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D. PFS Summary Disposition Motion/State and Staff
Responsive Filings/State Reply Pleading . .. ................
1. PFS Dispositive Motion . . . .......cvvvtvneninnen..
a. MSA Meets All Financial License Conditions. . . . ..
b. PFS Response to State’s MSA Objections . . . ......
c. PFS Members as Licensees ....................
2. State Dispositive Motion Response .. .................
a. CashReserves................ ...,
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Construction Loans. . . ........................
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4. State Reply to Staff Summary Disposition Response . . . ..
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(vii) Subpart 7— Adequacy of Existing

Market Documentation ................ 239
(viii) Subpart 8 — Propriety of PFS Use
of Debt Financing . .................... 239

(ix) Subpart 9 — Adequacy of PFS
Measures To Address Service

Agreement Breach .................... 239
(x) Subpart 10 — Adequacy of PFS
Resources for Nonroutine Expenses . . . . . .. 241
c. Other Claims Regarding MSA Efficacy........... 241
3. PFESMotion To Strike ............. oo, 244
B. State Motion ToReopen .............. ... ... ... ... .. 244
III. CONCLUSION . ... e 246

MEMORANDUM AND ORDER

(Rulings on Summary Disposition Motion and Other Filings
Relating to Remand from CLI-00-13)

[Note: Although this Memorandum and Order was originally issued in May 2003,
it was treated as a nonpublic issuance pending review of challenges by Intervenor
State of Utah to claims by Applicant Private Fuel Storage, L.L.C., that pursuant to
10 C.F.R. §2.790 certain portions of the decision should be withheld from public
disclosure as proprietary information. With issuance of the Commission’s final
decision on that matter, see CLI-05-16, 62 NRC 56 (2005), this decision is being
publicly released in a redacted form.]

In CLI-00-13, 52 NRC 23 (2000), the Commission affirmed in part and
reversed in part rulings made by the Licensing Board in LBP-00-6, 51 NRC 101
(2000), regarding a motion for partial summary disposition filed by Applicant
Private Fuel Storage, L.L.C. (PFS), relating to contention Utah E/Confederated
Tribes F, Financial Assurance (hereinafter referred to as contention Utah E). As
part of its reversal determination, the Commission directed that the Board (1)
require PFS to produce a sample service contract outlining the agreements PFS
would have with its customers relative to the services it would provide, and
compensating payments it would receive, in connection with its proposed Skull
Valley, Utah independent spent fuel storage installation (ISFSI); and (2) provide
the Intervenors to this proceeding, in particular the State of Utah (State), with
an opportunity to address the adequacy of the sample service contract relative
to the concerns raised in contention Utah E. PFS has provided such a model
service agreement (MSA) that, in turn, has spawned additional party submissions,
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including a State motion to reopen the evidentiary record and an additional PFS
summary disposition request and related motion to strike.

For the reasons set forth below, we deny the State’s motion to reopen the
record and the PFS motion to strike and grant summary disposition in favor of
PFS on contention Utah E relative to the MSA.

I. BACKGROUND

To place our holding on these various pending matters relating to the PFS
sample service agreement in context, we describe below the procedural construct
that brought these matters before the Board.

A. Licensing Board and Commission Rulings on PFS Dispositive Motion
Regarding Contention Utah E

In LBP-00-6, 51 NRC at 106-08, we set forth in detail the procedural history
of the admission of contention Utah E, which we will not repeat here. Also in that
March 2000 decision, relative to the issues posited by the PFS dispositive motion
at issue, the Board found that only two portions of this financial assurance con-
tention needed to move forward to resolution in an evidentiary hearing: paragraph
6, as it challenged the adequacy of the PFS-proffered facility construction and
operation/maintenance cost estimates, and paragraphs 5 and 10, as they ques-
tioned the adequacy of PFS onsite liability insurance coverage. See id. at 137. In
determining that summary disposition was appropriate relative to the other aspects
of contention Utah E, the Board found reasonable assurance was provided by two
Staff-proposed license conditions and commitments by PFS to include various
provisions in the service agreements that would have to be executed by its member
and nonmember customers, both of which would be subject to Staff oversight.
See, e.g., id. at 116-17. Moreover, in doing so the Board found this determination
warranted referral to the Commission for its immediate consideration. See id. at
136.

Following this summary disposition ruling, in June 2000 the Licensing Board
conducted a 4-day closed-session evidentiary hearing regarding the matters im-
plicated by paragraphs 5, 6, and 10. Thereafter, on August 1, 2000, accepting the
Board’s referral, the Commission found the Staff-proposed conditions acceptable
and, indeed, directed that a number of the PFS commitments upon which the
Board relied be incorporated as license conditions (LCs) as well. See CLI-00-13,
52 NRC at 32. As set forth by the Commission, id. at 27, 32, 36, the license
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conditions that the Staff is to make applicable to the PFS facility, based on
promises made by PFS during the licensing process, are as follows:!

[LC-1. PFS shall] not commence construction before funding, in the amount to be
determined at hearing, is adequately committed;

[LC-2. PES shall] not commence operations before service agreements for the
life of the license, with prices adequate to fund operations, maintenance, and
decommissioning, in the amount to be determined at hearing, are in place;[?]

[LC-3. PES shall] include provisions in service agreements requiring customers
to retain title to the spent fuel stored and allocating liability among PFS and the
customers;

[LC-4. PFS shall] include provisions in the Service Agreements requiring customers
to provide periodically credit information, and, where necessary, additional financial
assurances such as guarantees, prepayment, or payment bond;

[LC-5. PFS shall] include in the customer service agreements a provision requiring
PFS not to terminate its license prior to furnishing the spent fuel storage services
covered by the service agreement;

[LC-6. PFS shall] obtain insurance for offsite liability in the amount of $200 million
(the maximum amount commercially available); and

[LC-7. PFS shall] obtain insurance covering onsite liability in an amount to be
determined at hearing.

The Commission, however, did not agree with the Board’s determination that
PFS commitments relative to its service agreements provided a sufficient basis for
a reasonable assurance finding based on post-licensing Staff inquiry. According
to the Commission, without even a draft of the proposed service agreements, there
was no basis for determining ‘‘within acceptable bounds, what the agreements’
terms will be, how inviolate their provisions will be, and how easy it will be for

'As the Board noted in LBP-00-6, 51 NRC at 137, the initial license conditions (LCs) were
designated by the Staff as LC17-1 and LC17-2 based on nomenclature that tied proposed license
condition numbering to the section of its December 15, 1999 PFS facility safety evaluation report
(SER) to which the condition related, e.g., SER section 17 concerning financial qualifications
and decommissioning funding assurance. In this instance, for ease of reference we adopt the
same numbering order as the Commission outlined in CLI-00-13, albeit noting that when actually
incorporated into any PFS license these conditions may well be numbered differently.

2In CLI-00-13, 52 NRC at 32, relative to this license condition the Commission declared that

proposed license condition LC 17-2 should be revised to read as follows: ‘‘PFS shall not
proceed with the Facility’s operation unless it has in place Service Agreements covering the
entire term of the license, with prices sufficient to cover the operating, maintenance, and
decommissioning costs of the Facility for the entire term of the license.”’
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NRC verification reviews to determine compliance.”” Id. at 34. Consequently, the
Commission directed that

the Board (1) require PFS to produce a sample service contract that meets all financial
assurance license conditions, and (2) give Intervenors an opportunity to address the
adequacy of the service contract to meet the concerns raised in Contention E. If
Intervenors do not raise further objections after reviewing the sample contract, or if
the Board finds [I]ntervenors’ objections insubstantial, then PFS would be entitled
to summary disposition on Utah Contention E. Otherwise, the contention should be
set for hearing.

Id. at 35.

B. PFS Model Service Agreement

In response to this Commission mandate and in accordance with Board orders
that outlined a schedule for further party filings, including another PES dispositive
motion, see Licensing Board Order (Scheduling/Administrative Matters) (Aug. 4,
2000) (unpublished); Licensing Board Order (Schedule for Submission of Sample
Service Agreement) (Aug. 16, 2000) (unpublished), on September 29, 2000, PFS
submitted its MSA, see [PFS] Submission of Model Service Agreement (Sept. 29,
2000) [hereinafter MSA Pleading]. With that agreement, PFS made various,
purported nonmaterial changes to the funding scheme it theretofore had proposed
relative to its Skull Valley facility,? including:

3In its March 2000 summary disposition ruling, based on the information submitted by PFS in
support of its December 1999 dispositive motion the Board described the then-existing PFS funding
structure as follows:

In its license application, describing itself as a limited liability company owned by eight
United States utilities, PFS states that its financial qualifications for the requested Part 72
license are, among other things, based on its financing plan to obtain the necessary funds
to construct, operate, and decommission the proposed Skull Valley facility. According to
PFS, among the financing mechanisms it will use are equity contributions from PFS members
pursuant to subscription agreements, preshipment customer payments pursuant to service
agreements (through which member and nonmember customers commit to store their spent
fuel at the PFS facility and PFS agrees to provide storage services), and annual storage fee
payments pursuant to the service agreements. PFS also indicates that it reserves the option to
obtain portions of needed construction funds through the sale of debt securities secured by the
service agreements. See [PFS], License Application for Private Fuel Storage Facility at 1-3 to

-4 (rev. 0 June 19[9]7).
PFS then goes on to describe its phased approach to construction and operation. Under
already completed Steps I-III, PFS undertook preliminary investigations, formed PFS as a
legal entity, and prepared and submitted the license application, the last step being funded by

(Continued)
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1. Rather than relying upon a three-segment preshipment base storage fee
and an annual storage fee, under the MSA (section 13.2) PFS would now rely
largely on a cost-plus concept that would encompass, in place of the first base
payment that was intended to cover construction costs by collecting a sum of $10
per kilogram of uranium (kgU) (in 1997 dollars) multiplied by the customer’s
agreed-upon spent nuclear fuel (SNF) storage ‘‘reserved capacity,”” construction,
rail and supplied equipment, and general administrative and operation costs

direct payments from PFS members pursuant to the subscription agreements. Step IV, which
includes this licensing proceeding, detailed design efforts, and bid specification preparations,
is ongoing. The $10 million budgeted for this phase is being financed by PFS members’
payments pursuant to the subscription agreements. See id. at 1-5 (rev. 1 May 1998).

When and if a license is granted, Step V, the construction phase, will begin. This includes
site preparation, construction of an access road and various administration, maintenance, and
operations buildings and the cask storage pads, canister transfer and transport equipment
procurement, and transportation corridor construction. Its $100 million budgeted cost (in 1997
dollars) is to be financed by $6 million dollars in equity contributions from PFS members
pursuant to subscription agreements and, in larger measure, by the service agreements with
PFS members and nonmember entities that call for payment spread out over the period of time
from construction through spent fuel delivery. According to PFS, raising the nonequity portion
of Step V costs through service agreements will allow it to avoid construction financing costs,
although it retains the option to finance the nonequity portion of Step V costs through debt
financing secured by the service agreements. According to the PFS application, no construction
will proceed unless service agreements committing for spent fuel storage services in a nominal
target range of 15,000 metric tons uranium (MTU) have been signed. See id. 1-5 to -6 (rev. 1
May 1998 & rev. 4 Aug. 1999).

The operational phase for the PFS facility, Step VI, is to be funded by the service agreements.
The significant budgeted costs for this phase include procurement and/or fabrication of canisters
($432 million) and storage casks ($134 million), which will be obtained on an as-needed basis
to coincide with fuel-moving schedules. According to PFS, all capital costs associated with
spent fuel transportation and storage, including canister and storage cask procurement and/or
fabrication, will be paid pursuant to the service agreements prior to PFS accepting customers’
spent fuel. Also under the service agreements, customers will be required annually to pay
ongoing operations and maintenance costs for spent fuel storage, estimated to be $49 million
annually for a 20-year facility operating life and $31 million annually for a 40-year life. These
costs include labor, operations support, storage canisters, storage casks, transportation fees,
transport and storage consumables, maintenance and parts, regulatory fees, quality assurance
and other expenses, low-level radioactive waste disposal, contingencies, radiological and
nonradiological decommissioning funds, and associated operating costs. PFS states that the
service agreements will include escalators that are tied to specific costs of doing business at the
site, including such items as labor rates and NRC and insurance fees. Also, according to PFS,
service agreements, which must be signed by PFS members as well, will provide assurance
of continued payment by requiring customers to provide annual financial information, meet
creditworthiness requirements, and provide additional financial assurances (e.g., advance
payments, irrevocable letters of credit, third party guarantees, or payment and performance
bonds) as needed. See id. at 1-6 to -7 (rev. 0 July 1997 & rev. 4 Aug. 1999).

LBP-00-6, 51 NRC at 104-06.
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funding would be based on X XX X XXX XXX X X X X X X X X X X X in an amount set
at the greater of (a) x x x per kgU multiplied by the number of kgU to be stored at
the facility, or (b) X X X X X X X X multiplied by the number of canisters (assuming
10,000 kgU per canister). X XXX XXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXX XXX X XX X X X, resulting in a passthrough to customers of those costs. See
MSA Pleading at 4-5.

2. In contrast to its previous indication that storage canister and cask pay-
ments to vendors would be made from the lump-sum second base payment funds,
with any cost increases passed through to the customers, under the proffered MSA
(section 13.3) canister and storage cask vendor payments will be the responsibility
of the customers, who will also be the owners of the canisters and casks. X X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
X X X X. See id. at 5-6.

3. The MSA (section 13.4) would provide for PFS customer annual payments
to cover actual operational and maintenance costs, with each customer being
responsible for its proportional share of those costs, which include but are not
limited O XX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXX, a fixed
equity return, and a return on investment. These payments would be due quarterly
prior to the beginning of each quarter based on a PFS yearly operational costs
estimate with the possibility of an additional payment or credit being assessed to
cover a proportional share of any annual operation costs that exceed or fall short
of estimated COStS X X X X XX XX XX XXX XXXXXXXXXXXXXXXXXXX X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXX. See id. at 6-7.

4. Decommissioning costs would be borne by customers proportionally under
the MSA (section 13.5.1) in that 60 days prior to shipping its first cask during
any delivery year, a customer would be required to pay its allocated portion (on a
per-canister basis) of the PFS facility’s estimated radiological and nonradiological
decommissioning costs (including spent fuel cask decommissioning) associated
with each canister being shipped that year. The cost estimate is subject to annual
adjustment based on inflation and other factors and the customer must pay the
allocated portion of any increase within 30 days of receiving a PFS invoice. See
id. at 8.
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5. XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. See id. at 8-9.

6. XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXX.Seeid. at9.

7. Although the MSA provides that the customer is the shipper of the spent
fuel transported to the PFS facility (section 7), PFS can arrange for all rail
transport to the Skull Valley facility, X XX XXX XXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXX X X X X, including those incurred for security
and PFS operation and maintenance of (a) rail equipment and the Low Corridor
rail line, and (b) ITP operation and maintenance and ITP transportation. See id. at
10-11.

8. In connection with PFS commitments relating to the PFS summary dis-
position motion and the Board and Commission decisions regarding that motion,
the MSA incorporates provisions that (a) specify PFS cannot take any voluntary
action to terminate its existence during the MSA term, which must continue
until such time as PFS has completed its licensing and regulatory obligations
nor can PFS or the customer terminate the agreement after the facility begins
operation prior to the end of the MSA term (sections 23 and 24.3); (b) require title
to the spent nuclear fuel remains at all times with the owner/customer (section
11.1), which must remove all the fuel at the end of the MSA term at its expense
(section 24.4); (c) allocate legal responsibility between PFS and the customer for
maintaining nuclear and nonnuclear insurance (section 17) and establish warranty
and liability limitations, including limitations on liquidated damages (section
20); and (d) seek to ensure customer creditworthiness by providing for periodic
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customer financial submissions and an annual PFS customer assessment as well as
additional measures, such as customer letters of credit and third-party guarantees,
that PFS can invoke if additional financial assurance is necessary. See id. at 12-14.

In response to this PFS submission, by orders dated October 5 and 6, 2000, the
Board set a schedule under which (1) PFS was to provide a listing and description
of any additional MSA provisions that embodied variations or changes from
representations previously made to the Board about the service agreement in its
dispositive motion or evidentiary presentations; (2) late-filed contentions or other
submissions addressing the impact of MSA-related variations/changes upon prior
Board summary disposition rulings or the evidentiary record of the June 2000
hearings were to be submitted; and (3) a PFS dispositive motion relative to the
MSA was to be filed. See Licensing Board Order (Revising Scheduling Order and
Granting Motion To Withdraw) (Oct. 6,2000) at 1 (unpublished); Licensing Board
Order (Scheduling Matters) (Oct. 5, 2000) at 1-2 (unpublished). Responding to
that order, on October 17, 2000, PFS provided a listing of other changes or
variations from previous representations, see [PFS] Identification of Additional
MSA Provisions That Embody Changes from Previous Representations (Oct. 17,
2000) [hereinafter MSA Additional Provisions], which included:

1. Although the December 2000 PFS summary disposition filing indicated
that (except to the extent debt financing was used) under the then-contemplated
customer payment structure for a X X X x x x MTU facility, prior to spent fuel
shipment it would receive X XX XXX XXX XX xoutof atotal of X X X X XX X X X
x x x for its services over the 20-year license term, X X XX XX XX XX XX X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXX X X X X X X X X, the percentage of funds it would receive up front would be
‘‘somewhat less.”’* Id. at 4.

2. Incontrast to previous PFS statements that it would own the storage casks,
the MSA (section 13.3) provides that the customer owns both the canister and the
storage cask. Id. at 5.

3. Although PFS member investment, with interest, will still be paid only
after PFS O&M costs are covered, under the shift to a cost-plus format, the
MSA (section 13.4) provides for a return on investment (i.e., a return to members
making initial project phase equity contributions) as well as a return of investment

“#In making this representation, PFS noted that under the MSA it would receive full payment for
canisters and storage casks, radiological and nonradiological decontamination funding, and trans-
portation costs prior to receipt of spent fuel at the facility, costs that would constitute approximately
x x percent of the estimated X XXX XX XXX XXXXXXXXXXXXXXXXXXXXXXXX XX O&M
costs of the facility. Additionally, PFS declared that, unlike under the previously envisioned service
agreement terms, it would receive O&M cost payments prior to receipt of customer spent fuel and that
the MSA permitted it to reject a customer’s spent fuel shipment if it has not made its MSA-required
payments. See MSA Additional Provisions at 4 n.6.
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(i.e., the repayment of members’ initial project phase equity contributions) for
members. See id.

4. Although PFS made evidentiary hearing representations that the first base
payment for construction would be subject to an escalation factor up to the time
the payment was made, because under the MSA that amount is replaced by x x
XXXXXXXXXXXXXXX XXX X X that is set at an amount expected to
more than account for anticipated escalation through the start of construction, the
MSA does not provide for escalation of the x X x X amount. The same is true
relative to the annual storage fee O&M escalation provisions of the previously
described agreement given that customers are now responsible for paying actual
O&M costs. See id. at 5 & n.11.

5. In connection with transportation costs, although PFS previously stated
that if costs for a given shipment were less than provided for in the third base
payment allowance (i.e., X X X x x per kgU shipped) it would keep the difference,
under the MSA (section 7.2.2) any difference between the customer payment
made on the basis of the PFS yearly estimate of costs and the actual costs to PFS
will be credited to the customer. See id. at 6.

6. The MSA provides for PFS payments that were not specifically culled
out and identified as costs in PFS evidentiary presentations (albeit covered
under a cost estimate amount for contingencies), including (a) liquidated damage
payments to a customer for failure to deliver timely PFS-supplied equipment
(section 5.2); (b) sums billed to PFS by a customer for decontamination of PFS-
supplied equipment prior to customer acceptance and use of the equipment (section
5.3.1); (c) reimbursements to customers for expenses incurred in correcting
noncontamination-related defects and deficiencies in PFS-supplied equipment
identified at the time the customer receives the equipment (section 5.4.1); and (d)
customer expenditures arising from the cost of shipping fuel back to the customer
if the fuel is rejected on route to or after it reaches the PFS facility because of (i)
a force majeure (i.e., act of God) event that renders impossible or impracticable
spent fuel storage or transportation; or (ii) a legal prohibition on PFS arranging
for spent fuel transportation or storage (sections 6.4.3(d) and 6.4.4). See id. at
7, 8.

7. The MSA also provides for revenue sources PFS previously had not
identified in its summary disposition pleadings or evidentiary presentations,
including (a) customer liquidated damage payments for delay in loading canisters
with spent fuel or shipping casks onto transportation conveyances (section 5.4.2);
(b) customer reimbursement payments for replacing damaged PFS equipment
(sections 5.4.2 and 5.4.3); and (c) a per customer X X X X X X X X service agreement
execution fee. See id. at 7 n.14.

In addition, PFS brought three MSA-related matters to the Board’s attention:
(1) although the facility would, as represented in the MSA provided to the Board
in September 2000, be built in three phases, in contrast to the MSA declaration
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that each stage would have a 10,000 MTU capacity, the third phase would have a
20,000 MTU capacity, for a total capacity of 40,000 MTU; (2) the dollar amount
for the upfront radiological and nonradiological decommissioning payment would
be $40,000 per canister (in 1997 dollars), adjusted annually for inflation and any
estimated decommissioning cost increases per MSA section 13.5.1; and (3) an
additional provision will be added to the MSA providing, as per PFS evidentiary
representations, that the fees for non-PFS members are set at a higher level than
those charged to PFS members. See id. at 8.

C. State Filing Responding to the PFS MSA/State Motion To
Reopen/PFS and Staff Responsive Filings

1. State Response to PFS MSA

On November 7, 2000, the State filed two pleadings relative to the PFS MSA.
In the first, asserting that the MSA did not satisfy the Commission’s remand
or demonstrate PFS was financially qualified under 10 C.F.R. Part 72, the State
outlined its objections to the MSA as including the following:

a. PFS has not demonstrated the inviolability of the MSA as required by the
Commission in CLI-00-13, which requires that key provisions of the final version
of the agreement be incorporated into the PFS license if PFS intends that it be
utilized to establish its financial qualifications for a 10 C.F.R. Part 72 license.
See [State] Objections to the Adequacy of the [PFS MSA] To Meet Part 72
Financial Assurance Requirements (Nov. 7, 2000) at 5-7 [hereinafter State MSA
Objections].

b. The MSA contains representations that are different from, or contradictory
to, those made before the Staff, the Board, and the Commission during the
previous ruling on the PFS dispositive motion, including a significant reduction
in its pre-spent fuel receipt funds in hand, a lack of significant cash reserves or
liquid assets relative to its potential liabilities, so that the summary disposition
record must be vacated. See id. at 7-12.

c. The MSA terms are complex and ambiguous, particularly the concepts of
‘‘aggregate usage’’ and ‘‘term.”” Additionally, X XXX XXX XXXXXXXXXX X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX X and its
overall financial design affords the Staff too much discretion, calls upon the Staff
to make overly complex judgments, and requires continuous Staff monitoring of
PFS. See id. at 12-23.

d. The PFS business model, which creates a shell that hides the entities that
truly control the spent fuel at the Skull Valley facility, i.e., its member-customers,
establishes a principal-agent relationship between PFS and its member-customers
that requires the PFS member utilities to be named as co-applicants for the
facility’s Part 72 license. See id. at 23-25.

2. State Motion To Reopen

Additionally, on that same date the State filed a motion to reopen the record
of the June 2000 evidentiary hearing regarding contention Utah E, subparts 5, 6,
and 10, in light of the MSA. See [State] Motion To Re-open the Hearing Record
on Contention Utah E (Nov. 7, 2000) [hereinafter State Reopening Motion].
According to the State, such a reopening is necessary because, as proffered
by PFS in response to the Commission’s remand to the Board, the MSA is
inconsistent with the PFS testimony at the hearing as it relates to (1) debt financing
of construction and equipment, particularly with regard to debt repayment and
interest costs and the uncertainty created relative to the size of the loan amounts
available under the MSA loan limit of x x x/kgU; (2) operating capital sufficiency,
including cost estimation procedures and how PFS will utilize the x x x X X x
x x commitment fee; (3) adequacy of the PFS contingencies cost estimate to
cover liquidated damage and force majeure costs; (4) newly identified equity and
investment return costs estimates; (5) apparent exclusion of dry transfer system
costs; and (6) adequacy of nuclear property insurance, both as to amount and the
liability assignment/apportionment ‘‘labyrinth’’ it creates. Id. at 5-18. Citing a
Licensing Board decision in Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Units 1 and 2), LBP-84-10, 19 NRC 509, 530 (1984), in asserting
that a less stringent reopening standard is warranted in view of its expense and
resource commitment at the hearing and the ‘‘eleventh hour’” PFS change in its
financial assurance demonstration, the State also declared that it meets the 10
C.F.R. §2.734 standards for reopening the record. Id. at 18-20. According to
the State, its motion is timely in accordance with the Board’s October 5 and
6 scheduling orders; its motion addresses a significant health and safety issue
relative to the possibility under the MSA of significant PFS undercapitalization
and a thin revenue stream that could result in ‘‘cutting corners’’ on safety; further
consideration of the MSA could result in a materially different result relative to
the evidentiary hearing that was held as to the various matters outlined above; and
its motion is supported by a knowledgeable individual, Dr. Michael F. Sheehan,
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who presented testimony on behalf of the State during the June 2000 hearings.
See id. at 20-23. Additionally, the State declared that the PFS proffer of its MSA
with different representations than were made earlier entitles it to discovery. See
id. at 23-24.

3. PFS/Staff Responses to State Motion To Reopen

On November 21, 2000, both PFS and the Staff filed responses opposing the
State’s reopening motion. See [PFS] Response to [State] Motion To Re-open
the Hearing Record for Contention Utah E (Nov. 21, 2000) [hereinafter PFS
Reopening Response]; NRC Staff’s Response to ‘‘[State] Motion To Re-open
the Hearing Record on Contention Utah E> (Nov. 21, 2000) [hereinafter Staff
Reopening Response]. According to PES, the scope of the June 2000 hearings on
contention Utah E was limited to the issues of the adequacy of PFS construction
and operating cost estimates and onsite property insurance coverage. PFS also
declared that any prefiled testimony and discussion at the hearing regarding PFS
service agreements was in the context of issues relating to cost escalation or
the passthrough of costs or cost increases to PFS customers, which it asserts
was generally true for Dr. Sheehan as well. As such, according to PFS, except
for these limited cost issues, its assertions provide no basis for reopening the
record. Moreover, as to those noncost issues, PFS likewise declared reopening
is inappropriate as these issues clearly would not have the requisite materiality
effect on the outcome of the hearing. See PFS Reopening Response at 9-10, 24.

Specifically in this regard, on the matter of the use of debt financing for
construction and equipment costs, citing the Commission’s decision in Northern
States Power Co. (Monticello Nuclear Generating Plant; Prairie Island Nuclear
Generating Plant, Units 1 and 2; Prairie Island Independent Spent Fuel Stor-
age Installation), CLI-00-14, 52 NRC 37, 49-50 (2000), PFS declared that the
Commission has sanctioned the type of cost passthrough provision it envisions
in the MSA. Further, according to PFS, the State’s concern about the adequacy
of the loan amount if construction is delayed is being addressed in a new MSA
provision that the x x x/kgU amount for Phase I may be escalated by the industry
sector-specific indices described in PFS construction cost testimony at the hearing
as being applicable to the first base payment under its former funding approach,
which the State did not challenge, and by the fact that, even if later phase
construction costs escalate beyond what can be covered by these escalators, under
the first license condition imposed by the Commission, it cannot start Phase II and
Phase III construction unless PFS obtains adequate funding. See PFS Reopening
Response at 11-17. As to the issues regarding adequacy of operating capital, PFS
maintained that the State’s asserted MSA-related concerns about the adequacy of
PFS O&M cost estimates are wholly speculative in light of the PFS cost estimate
showing at the June 2000 evidentiary hearing and the MSA provision that allows
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PFS to recoup any costs that it accrues beyond the annual estimates that form the
basis for customer X X X X X X X X X O&M payments. See id. at 17-18.

Also unwarranted, PFS declared, are State reopening concerns about liquidated
damage and force majeure costs for, even putting aside that they would be covered
under its contingencies estimate amount, X X X X X X XXX XXX XXX XXX XX X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.
The same is true for the return of equity and return on investment cost concerns
posed by the State, according to PFS. See id. at 18-20. As to the dry cask system
cost, although PFS declared it is covered under the MSA provision (section 1)
regarding ‘‘Ancillary Equipment,”’ it further stated that it will modify the MSA
definition of ‘‘Transfer Cask’’ to include dry transfer casks. See id. at 20. Relative
to the State’s nuclear property insurance concerns, PFS observed that an MSA
provision (section 17.1.2(b)) stated that it will obtain onsite insurance ‘‘in such
other amount as may be required by the NRC,”” which in accordance with the
Commission’s CLI-00-13 license condition regarding onsite liability insurance
and the Board’s hearing determination would require it to obtain funding in
the amount the State asserts. Moreover, PFS declared that the State’s claims
about a liability distribution ‘‘labyrinth’’ are without basis, as is apparent under
the terms of the MSA, which were intended to be consistent with the standard
Price-Anderson Act scheme for allocating liability. See id. at 21-23. Finally,
PFS declared that, notwithstanding the State’s contrary claims, the Board lacks
jurisdiction to vacate its earlier summary disposition record, but must make any
additional rulings regarding contention Utah E within the context of that ruling,
as it was affirmed and reversed by the Commission, and the evidentiary record
that has been created in the June 2000 hearing. See id. at 24.

For its part, in responding to the State’s reopening motion the Staff asserted
that the State’s request for a more lenient reopening standard under the Comanche
Peak decision misapplies this decision that, among other things, recognized that
an applicant’s request to reopen a record was not the same as an intervenor’s
given the procedural advantages afforded the latter to compensate for application
of a higher reopening standard. See Staff Reopening Response at 6-7. Further, in
assessing the section 2.734 standards, although agreeing that the State’s request
is timely, the Staff declared that its submission lacked a showing of the requisite
safety significance, being based only on unfounded conjecture that PFS will “‘cut
corners.”” See id. at 8-9. Morever, the Staff declared that the State had failed to
demonstrate that its particular MSA-related concerns would lead to a materially
different result given that none of the matters were relevant to or probative of the
construction/operation cost estimate and onsite nuclear insurance issues that were
the subjects of the evidentiary proceeding. See id. at 9-10.

In this regard, the Staff likewise addressed the specifics of each of the
State’s MSA-related concerns. On the use of debt financing for construction and
equipment costs, the Staff declared that having established the validity of its cost
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estimates in the evidentiary hearing, it is apparent that the PFS approach x x x
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXX X X and the cost-plus basis upon which
customers now are obligated to provide PFS with revenues to repay loan principal
and interest, as well as any other operating cost increases over estimates, provide
reasonable assurance that sufficient funds are available such that no issue exists
that requires record reopening. The same is true relative to State concerns about
the size of the case/canister manufacturing facility relative to early spent fuel
capacity declarations in the service agreements. Regarding the State’s arguments
concerning the fixed amount of construction and equipment cost funding, the
Staff asserted that the x x x/kgU figure is adequate in that it would make available
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX X to cover an estimated
XXX X X X X XXX X X in facility costs (in 1999 dollars), which includes a 10%
contingency factor. Nor is the State correct, the Staff asserted, in declaring that the
Commission-approved license condition requiring PFS to show it has adequate
funding before beginning construction is flawed because it permits approval of
the entire 40,000 MTU capacity based on x X X X x X amount fixed in year 2000
dollars, which may not provide sufficient future funding. According to the Staff,
PFS construction costs estimates must include an escalation factor that makes this
concern irrelevant. Also irrelevant, the Staff declares, are the State’s concerns
that XX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXX X X, given the MSA provision (section
13.4) that requires customers to pay a proportional share of all PFS costs. Finally,
the State claim that PFS will be precluded from having a satisfactory credit rating
because itiIS XXX XXX XXX XXX XXX XX X X X X X X X X provides no basis for
reopening, according to the Staff, in light of the fact that X X X X X X X X X X X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. See Staff
Reopening Response at 12-17.

In connection with the State’s concerns about insufficient operating capital,
like PFS, the Staff noted the MSA requirement (section 13.4) that costs of service
be paid by customers ‘without limitation.”” So too, the Staff found immaterial as
a ground for reopening the State’s assertion that there is no basis for PFS costs of
service estimates, given that this billing estimate is distinct from the long-range
cost estimates that were at issue under contention Utah E, and its concern that the
X X X X X X X X commitment fee need not be credited against a customer’s other
costs, given that customers must pay their share of the costs in full, regardless
of the refundability status of the commitment fee. Further, although the State
contended that reopening is necessary to permit consideration of the cost of a
force majeure event and liquidated damages resulting from events such as a PFS
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failure to deliver cask loading equipment on time, according to the Staff, it has
failed to demonstrate this item would compel a materially different result in light
of the PFS cost estimate for contingencies or that cost recovery from customers
for these items is unavailable, if they were ever incurred. And relative to the
State’s arguments regarding the MSA provisions (section 13.4.1; Schedule 4)
providing for a return of equity and a return on investment, the Staff claimed no
showing of a materially different result had been made because the MSA does not
change the approach outlined at the June 2000 evidentiary hearing whereby PFS
would recover these items only after O&M costs were covered and, in any event,
its customers are required to pay a proportional share of all costs, including any
increase in actual costs above estimated costs. Relative to the State’s assertion
about the failure to include dry transfer system costs, according to the Staff
this likewise lacks the requisite materiality because the cost estimates already
provided cover this item, which (like any number of other costs) is not required
to be culled out specifically in the MSA. The Staff concluded by declaring that
the State concerns about insurance coverage also fail to establish there would be
a materially different result on reopening, given that the MSA does not alter the
insurance commitment made by Mr. Parkyn during the evidentiary hearing, or
the cost of that insurance. The same was true for the State’s assertion about the
purported liability ‘‘labyrinth’’ created under the MSA, and its question about the
availability of coverage in the face of legal action following an incident is the
type of conjecture that is wholly insufficient to support reopening and, indeed,
is wholly outside the scope of contention Utah E, which concerned the amount
of nuclear insurance rather than disputes regarding claim coverage. See Staff
Reopening Response at 17-24.

D. PFS Summary Disposition Motion/State and Staff Responsive
Filings/State Reply Pleading

1. PFS Dispositive Motion

On December 4, 2000, PFS submitted a response to the State’s November 7,
2000 objections to the adequacy of its MSA and request for summary disposition
relative to the contention Utah E matters remanded by the Commission in CLI-
00-13 for further Board consideration, which it supported with a statement that
sets forth twenty-one material facts not in dispute that PFS asserts entitle it to
a merits ruling in its favor. See [PFS] Motion for Summary Disposition on
Issues Remanded by CLI-00-13 on Utah Contention E and Confederated Tribes
Contention F and Response to [State] Objections to the Adequacy of [PFS MSA]
To Meet Part 72 Financial Assurance Requirements (Dec. 4, 2000) [hereinafter
PFS Dispositive Motion]. As was the case with its earlier dispositive motion
regarding contention Utah E, in support of this motion PFS provided the sworn
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statement of its Chairman, John Parkyn, to which are attached a revised MSA
as well as a line-in/line-out version of the MSA that shows specific differences
between the revised MSA and the MSA version submitted on September 29,
2000. See id. Declaration of John Parkyn (Dec. 4, 2000) [hereinafter Parkyn
Declaration]; id., Parkyn Declaration Exh. 1 (Model Agreement for Storage of
Spent Nuclear Fuel by and Between [PFS] and _ (Dec. 4, 2002)); id., Parkyn
Declaration Exh. 2 (line-in/line-out version of December 4, 2000 revised MSA).3
According to PFS, the revised MSA contains changes committed to by PES in
its November 21 reopening motion response, as well as editorial and related
changes, clarifications and corrections, and additional terms and conditions, none
of which have any substantive effect on the MSA’s financial assurance provisions
as submitted in September 2000. See PFS Dispositive Motion at 3-4.

a. MSA Meets All Financial License Conditions

In its pleading, PFS first asserts that its revised MSA meets the license
conditions mandated by CLI-00-13, see supra pp. 192-93. In connection with LC-
1, which requires fully committed funding (equity, revenue, and debt) adequate to
construct before any phase of construction is begun, PFS asserted that committed
funding is not limited to customer service agreements. Although the MSA (section
13.2) does provide for X X X X X X X X X X X X x X sufficient to cover PFS estimated
construction costs, contrary to State arguments, it can rely on other committed
financing forms besides the X X X X X X X X X X X X X X described in the MSA.
Relative to LC-2, which mandates that PFS have in place long-term service
agreements with prices sufficient to cover its Skull Valley facility’s O&M and
decommissioning costs for the entire license term, PFS asserted that it fulfills this
condition through MSA terms that (1) make customers directly responsible for
canister and storage cask vendor payments and other payments (section 13.3);
(2) provide for annual payments by PFS customers to cover all PFS costs in
performing services and in operating and maintaining the facility, including but
not limited to those identified in the MSA (Schedule 4), and otherwise meeting
its obligations (section 13.4.1); X XX XXX XXXXXXXXXXXXXXXXXX X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

3 Unless otherwise noted, references in this decision to particular provisions of the MSA are to the
version included as Exhibit 1 to the Parkyn Declaration submitted in support of the December 4, 2000
PFS dispositive motion.
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XXXXXXXXXXXXXXXXXXXX XX X. According to PFS, notwithstanding
the State’s arguments that this arrangement is inadequate because PFS will have
no assets, it is in fact sufficient to establish the requisite reasonable assurance in
that LC-2 only requires the agreements to have *‘prices sufficient to cover’’ costs,
not cash or other assets in hand, which is consistent with the recent Commission
Monticello precedent, and PFS will hold significant assets, such as its license and
spent fuel storage contracts. See PFS Dispositive Motion at 4-5.

So too, PFS declared its MS A fulfills the other pertinent Commission-mandated
license conditions. In connection with LC-5, under which PFS is not permitted
to terminate its license before it has provided all agreed spent fuel storage
services under its service agreements and completed its licensing and regulatory
obligations, PFS maintained that it has fulfilled this condition through MSA terms
that (1) declare PFS shall not take any voluntary action to terminate its existence
during the service agreement term (section 24.3.4); (2) provide that the service
agreement term shall continue until such time as PFS has completed its licensing
or regulatory obligations under the license and the license is revoked or terminated
(section 23); and (3) preclude either PFS or its customers from terminating the
agreement from the beginning of facility operation through the end of the service
agreement term (section 24.3.1). See id. at 6.

Regarding LC-3, which directs PFS to incorporate service agreement provi-
sions that assign legal and financial responsibility between PFS and its customers,
including an acknowledgment that each customer retains title to its spent fuel
throughout the storage period, this condition is fulfilled, PFS argued, given MSA
provisions that (1) provide that the title to spent fuel remains with the customer
at all times (section 11.1); (2) provide the customer is responsible at all times for
cleanup costs of any contamination it causes (section 13.6); (3) make the spent
fuel customer or owner responsible for removing all its fuel from the site at the
end of the service agreement term at its sole cost and expense (section 24.4); (4)
define the responsibilities of the service agreement parties to maintain nuclear and
nonnuclear-related insurance (section 17); (5) identify PFS warranty and liability
limitations (section 20); (6) provide that PFS liability for all claims arising under
the MSA (other than liquidated damage claims as defined under MSA section
5.2) is not to exceed the amount PFS obtains under insurance policies for such
claims (section 20.3). According to PFS, as it noted in its response to the
State’s reopening motion, the State’s claim of a liability labyrinth is based on its
misunderstanding of the terms and interrelationships between the various nuclear
insurance policies. See id. at 6-7.

Finally, in connection with LC-4, which requires PFS to include service agree-
ment provisions requiring customers periodically to provide credit information,
and, where necessary, additional financial assurances such as guarantees, pre-
payment, or payment bond, PFS declared that MSA section 15, along with the
schedules and exhibits it references, fulfills this requirement in that (1) customers
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are to provide annually specified financing information, including Securities and
Exchange Commission (SEC) filings and independently audited financial state-
ments (Schedule 3); (2) customers may be required to provide further financial
assurances if (i) PFS evaluation of the submitted information indicates the cus-
tomer’s financial condition is unsatisfactory or presents a credible risk of not
being able to meet its PFS financial obligations, (ii) PFS has not received the
information it needs to make its evaluation, or (iii) the customer meets any of the
conditions in MSA section 15.2.1(c);¢ (3) a customer required to provide further
assurance can do so by (i) making an advanced payment specified by PFS; (ii)
having a standby irrevocable letter of credit, (iii) obtaining a third-party guarantee
of the customer’s payment and performance obligations by an entity acceptable to
PFS, and (iv) getting a payment and performance bond from an entity acceptable
to PFS; and (4) unless PFS specifies another amount, the amount of the customer
assurance must be equal to the customer’s total obligations to PFS, including any
amount necessary to remove the customer’s fuel from the PFS facility. See id. at
7-8.

b. PFS Response to State’s MSA Objections

After detailing how the MSA fulfills the license conditions imposed by the
Commission, in its pleading PFS goes on to address the four general objections
to the MSA proffered by the State in its November 7 filing. On the first matter —
the purported lack of MSA “‘inviolability’’ and the need to incorporate the MSA
into a license condition — PFS asserted that the Commission’s use of that term in
CLI-00-13 was intended to denote a concern that an MSA not have loopholes that
would allow PFS or its customers to avoid or break PFS commitments, such as
permitting customers to avoid payments while leaving the fuel with PFS or PFS to
voluntarily dissolve and leave the facility without an owner/operator. According
to PFS, the State has not argued that such loopholes exist in the MSA. Moreover,
PFS contended that the use of the term ‘‘inviolate’” was not intended to require
MSA incorporation into the license. Instead, the MSA is intended to provide
guidelines that are sufficient to allow the Staff to ensure during the conduct of its

SMSA section 15.2.1(c) indicates those conditions include (i) material adverse change in financial
condition since entering into the service agreement; (ii) 30 days have elapsed since a failure to pay or
perform a material obligation or a default under an agreement or document that evidences a customer
indebtedness of more than 10 million dollars; (iii) a customer having suspended or discontinued its
business, generally failed to pay debts, filed for bankruptcy, applied for custodian appointment for its
assets or property, become insolvent or subject to liquidation or debt reduction; (iv) customer transfer
of a substantial portion of its assets to another person; (v) customer transfer or assignment to another
person of its rights and obligations under the service agreement; (vi) failure to make any of the fee,
loan, vendor or other payment due under sections 13 and 14 of the service agreement; and (vii) loss
of customer authorization to possess spent fuel. See Parkyn Declaration, Exh. 1, at 38.
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verification review that the actual contracts meet the Commission’s expectations
as reflected in the license, similar to the model documents provided in Regulatory
Guide 3.66 relative to the adequacy of material licensee bonds or letters of credit.
Further, PFS asserted that State concerns that absent incorporation into the license,
MSA terms will be only illustrative and subject to PFS revision at will fails to
recognize the Commission’s own statement that actual customer contracts did not
have to ‘‘slavishly’’ follow the MSA and the fact that PFS changes would be
subject to Staff review. See id. at 8-11.

Relative to the second item — the need to vacate the Board’s prior summary
disposition holdings in light of the new MSA provisions — addressing first the
purported legal deficiencies in the State’s claim, PFS asserted that the matters
before the Board on remand, as defined by the Commission in CLI-00-13, are
whether the MSA meets (1) the financial assurance license conditions imposed,
and (2) the concerns raised in contention Utah E. In this light, the mere fact there
were changes to the MSA is irrelevant; instead, the focus must now be on whether
there is any material factual dispute on whether the MSA, as revised, fails to
satisfy either the license conditions or the concerns raised in connection with
contention Utah E. PFS also declared that the State’s argument in this regard is
legally flawed as it attempts to read into CLI-00-13 a Commission intent to require
that PFS must have an unspecified amount of cash on hand prior to beginning
facility construction or operation. According to PFS, all that is required under
LC-1 and LC-2 is that PFS have funding fully ‘‘committed’’ prior to construction
and that its *‘prices’’ are sufficient to cover facility O&M and decommissioning
costs, which are consistent with the Commission’s earlier determination. See
GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51
NRC 193 (2000). Finally, PFS asserted that as a legal matter, any contention Utah
E issues that do not involve the PFS service agreements are outside the scope of
the Commission’s remand and thus not subject to further litigation. See id. at
11-12.

Also with regard to the second item, PFS asserted that the State’s request
to vacate the entire summary disposition record for contention Utah E likewise
has faulty factual underpinnings. First among these is the State’s concern that
previously PFS had committed to having X X X X X X X X X X X X out of a total of
XXX X X X X X X X X X on hand prior to receiving any spent nuclear fuel, but will
now have only X X X X X X X X plus any contractual commitments and loans. In
fact, under its previously outlined plan and as was testified to by Mr. Parkyn at the
June 2000 evidentiary hearing, PFS would only have had in hand the first of the
three base payments, amounting to x X x/kgU for the 10,000 metric tons involved
(X XXX X X X X X X X X), while the second and third base payments, amounting to
x x x/kgU, would have come only prior to receipt of the specific canisters. PFS
also pointed out that this assertion is inconsistent with arguments made by the
State about the lack of an adequate PFS revenue stream in its proposed findings
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relating to the contention Utah E issues heard in June 2000. Yet most important,
according to PFS, is the fact this argument fails to show that under the MSA,
PFS costs will not be covered, given the legal obligation created by the MSA for
customers to make regular, X X X X X X X X X payments to cover all PFS estimated
COStS, X XX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XX XXX XXX XX XX, and to pay actual costs accrued beyond those estimates x x
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. See id.
at 12-16.

In connection with the third item — claims about the inadequacy of MSA
terms and provisions — PFS noted first that although the State claims the MSA
is ‘‘ambiguous,’’ as to those terms about which the State raises a specific claim,
the Commission’s financial assurance requirements are met. Also unavailing,
PFS maintained, is the State’s challenge to the purportedly ‘‘complex’’ MSA
because it relies solely on customer revenue and it requires the Staff to engage
in the type of post-review analysis that the Commission warned against in CLI-
00-13. According to PFS, its reliance on revenue is not inconsistent with the
Commission’s finding of reasonable financial assurance relative to the reactor
licensee in the Oyster Creek decision, and the State’s claim about the complexity
of Staff review is entirely unsupported. See id. at 16-17.

Relative to the specific matters that the State declares ambiguous, although
labeling meritless the State’s claims about the terms ‘‘calculated based upon’’
and ‘‘term’’ as they are used to determine ‘‘aggregate usage’’ in MSA section
13.4.2 to calculate a customer’s proportionate share of the PFS costs of service, x
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXX. Asnowrevised, X XXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXX X X X, with the time a customer stores
its fuel not being a computation factor. Another supposed uncertainty relating
to the potential for customers to have to pay PFS after the customer’s fuel has
left the Skull Valley facility or after the customer has left the nuclear industry is
also without substance, PFS maintained. As to the latter situation, PFS pointed to
MSA section 15.2.1, which makes customers that experience a material adverse
change or are no longer authorized to possess spent nuclear fuel subject to MSA
section 15.2.2 that requires such customers to provide additional assurance of
their ability to cover their obligations. Further, with regard to the customer that is
obligated to pay after its fuel has left the facility, PFS asserted that the State has
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provided nothing other than speculation to support its premise that such an entity
still in the nuclear business that otherwise did not trigger MSA section 15.2.1
would pose a default risk. See id. at 17-18.

Also claimed by the State to be inadequate, PFS noted, ate X X X X X X X X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXX X X X X. Also groundless, according
to PFS, is the State’s claim that construction delay could cause costs to escalate
beyond the MSA-providled X X XXX XX XXX X X X X X X X X Xx/kgU so as to cause
PFS to cut corners, given the PFS Phase I cost estimate is X XX XX XX XX X X X
X X X X X X X less than the amount it will have available for construction and the
PFS determination to place a X X X X X X X X X X X X escalator into the MSA. See
id. at 18-19.

Another series of State-identified inadequacies PFS sought to address are those
relating to customer responsibility for repaying PFS indebtedness. The State’s
concern that the PFS cost recovery scheme presumes a 40-year term is baseless,
according to PFS, because it is a plausible assumption that PFS at the end of its
initial 20-year term will be able to obtain a renewed license. Also without merit,
PFS maintained, is the State’s claim that linking a X X X X X X X X XX X X X
XX XXX XXX XX X X to its fuel delivery years builds in a normal operations
revenue stream deficiency. Although asserting that the last sentence of MSA
section 13.5.2 originally submitted to the Board would address this problem by
covering any X XX XXX XXXXXXXXXXXXXXX XXX X X X X X X deficiency,
PFS nonetheless indicated that it had revised that section to address this concern.
Under this revision, regardless of PFS customer fuel delivery schedules, X X X x x
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XX XXX XXX XX X X X X X. Further, PFS declared that a State concern that MSA
section 13.5.2 is deficient because it does not consider the apportionment of costs
when construction costs are not fixed at X X X X X X X X X X X x and does not allow
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a revenue shortfall determination is meritless because MSA section 13.2 covers
PFS indebtedness, whatever it comes out as and without regard to the X X X X X X
X X X X X X amount. See id. at 19-20.

State claims regarding PFS customer creditworthiness also were rejected by
PFS as being without substance. Relative to the State’s argument that PFS does
not know its costs and the MSA lacks a term, PFS relied upon its evidentiary
showing during the June 2000 evidentiary hearing and declared that the MSA
customer storage schedule (MSA Exhibit A-1) does not allow a customer to
store beyond two consecutive 20-year license terms. Insubstantial as well, PFS
declared, is the State’s assertion that over time as customers decommission their
facilities, sending the fuel back as a remedy for lack of payment or other defaults
will become increasingly ineffective in light of MSA sections 15.2.1 and 15.2.2
that allow PFS to seek further assurance in the event of a customer’s business
changes or it relinquishes its fuel possession license. Also lacking sufficiency,
according to PFS, is the State’s claim that the MSA is deficient in that PFS
customers will be entities of various types, some without adequate assets of their
own. This State argument, PFS asserted, does not recognize the MSA provisions
(sections 15.1 and 15.2; Schedule 3) that allow PFS to evaluate the financial
health of a potential customer before fuel delivery to ensure they can manage their
financial obligations and provide the ability to impose further financial assurance
requirements. Nor, for the same reason, did PFS find merit in the State’s concerns
about the ability of PFS to identify customers that are in failing financial health
or to return spent fuel to a customer that becomes insolvent, particularly in
light of the Commission’s indication in CLI-00-13 that even a not insignificant
possibility that financial assurance-related assumptions and forecasts will turn out
unfavorably is not sufficient to negate a reasonable assurance finding. Finally,
PFS again relied upon the Commission’s Oyster Creek precedent regarding the
use of operating revenues for a financial assurance finding as demonstrating the
inadequacy of the State’s assertion that the MSA is deficient because it allows PFS
to operate on a ‘‘just-in-time’’ cost recovery basis with respect to its revenues.
See id. at 20-22.

The last State-identified MSA deficiency addressed by PFS in its motion
is the purported improper latitude the MSA affords the Staff in the course
of its post-licensing financial assurance review. This is clearly nothing more
than speculation, according to PFS, given the clearly defined scope of the PFS
project, its schedule, and its construction and O&M costs; its nonspeculative
revenue stream as required by the license conditions affirmed by the Commission
in CLI-00-13; its perfectly legal reliance upon operating revenues, guaranteed
under contract, to provide assurance costs will be covered; and the established
presumption that the Staff will not permit a material change in the MSA in
contravention of any Board decisions or Commission directives. See id. at 22-23.
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c. PFS Members as Licensees

As a final matter, PFS sought to deal with the State’s legal claim that PFS
members are really de facto owners of the Skull Valley facility and, as such, must
be named as licensees. Besides asserting this claim should be struck as beyond
the scope of contention Utah E, PFS declared it is clear that a limited liability
entity like PFS can be the sole licensee of an NRC-licensed facility. According
to PFS, this is true even when the limited liability entity is wholly owned by a
parent corporation and the parent is providing a financial guarantee to support
the financial qualifications of the limited liability entity, nor do the agency cases
cited by the State in support of its argument sustain a contrary conclusion. PFS
concluded that because the PFS members will have neither ownership interest in
nor operating authority over the PFS facility, they are not licensees. See id. at
23-25.

2. State Dispositive Motion Response

In its December 22, 2000 response to this PFS dispositive motion, the State
argued that a ruling in favor of PFS would be totally inappropriate, a position
it supported with a statement that outlined thirty-eight relevant, material facts in
dispute. See [State] Response to [PFS] Motion for Summary Disposition on Issues
Remanded by CLI-00-13 on Utah Contention E/Confederated Tribes Contention
F (Dec. 22, 2000) [hereinafter State Dispositive Motion Response]. And, as was
the case regarding the initial PFS summary disposition motion, in support for
its response, the State provided the affidavit of Dr. Michael F. Sheehan. See id.
Declaration of Michael F. Sheehan, Ph.D. (Dec. 22, 2000) [hereinafter Sheehan
Declaration].

The State first declared that the substantive terms and conditions of the PFS
service agreement must be made a license condition because, as the recent material
changes in the PFS scheme for funding construction and O&M costs illustrate,
it is an evolving document that contains the type of ambiguity the Commission
eschewed in CLI-00-13. See id. at 7-9. Further, the State asserts that the MSA
does not provide the requisite reasonable assurance in the following ways:

a. Cash Reserves

PFS assertions that it has no obligation to maintain any significant level of
reserves, including cash reserves, demonstrate clearly, the State maintained, that
it lacks the requisite financial qualifications. According to the State, reserves
are a mainstay of a prudent business operation. Without such reserves, the State
contends PFS reliance on customer billing and the ‘‘price’’ it has set for its
services is not adequate, particularly given the volatile power market and the near
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bankrupt status of some major utilities. Indeed, according to the State, even if
all PFS customers paid their storage fees on time, PFS may have a deficiency
that would not allow it to safely run the facility and its thin capitalization and
nondiversified, single business line will preclude access to ready credit, all of
which support a determination that PFS has failed to establish it is financially
qualified. See id. at 11-12.

b. Change from ‘‘Aggregate Usage’’ to ‘‘Reserved Capacity’’

The State also asserted that, although ostensibly to satisfy expressed State
concerns, the PFS change from using ‘‘aggregate usage’’ to utilizing *‘reserved
capacity’’ to allocate costs among its members illustrates the fundamental flaw
of relying solely on contract drafting as a mechanism for establishing financial
qualifications. PFS has failed to amend all MSA provisions to incorporate this
change, the State declared, creating a situation in which it may not be able to x x
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXX X X X X. Further, according to the State, if a customer
decides to withdraw some or all of its stored SNF, although the MSA provides
that the customer remains obligated for its proportional share of PFS costs for
the remainder of its service agreement storage schedule, this does not recognize
that in adopting the ‘‘reserved capacity’’ concept the agreement decouples cost
allocation from a customer’s storage schedule. Because such a withdrawal does
not cause a proportional reduction in the cost of service and there is no change in
the aggregate reserved capacity, there is no basis in the agreement for reallocation
of this abandoned cost share to other customers, leaving PFS stuck with those
abandoned costs, which could be substantial if customers departed for a DOE
repository or monitored retrievable storage facility. See id. at 12-14.

c. Construction Loans

Although noting that PFS has provided that if there is a delay in Phase
I construction, an escalator (MSA Schedule 5) would become applicable to
increase loan allocation Of X X X X X X X X X X X X XX XXX XXX XXX XX X X X
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX X X X, the State
considered this inadequate because (i) X X X X X XXX X XXX XXX XXX XXX X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
x; and (ii) there is no escalator for Phase II and Phase III construction costs. The
State asserted that a reasonable assurance finding can be made only if customers
will be responsible for actual construction costs, particularly given that PFS will
have a junk bond credit rating with unsecured loans and no capital or liquid assets
and any promissory notes from its members or customers will not demonstrate
any PFS ability actually to obtain funds in light of the current general instability
in the energy market and utility operator finances. See id. at 14-15.

d. Adequate Operating Revenues

In connection with the PFS legal arguments that the Commission’s Oyster
Creek and Vermont Yankee decisions permit it to rely on operating revenues
guaranteed under a customer contract in making its financial assurance showing,
the State argued that these cases are inapposite because they apply to nuclear
power plant operators, which have a product to sell — electricity — and an
assured market or rate base to provide revenues. In contrast, the State maintained,
the only PFS product is the storage of another entity’s liabilities — spent nuclear
fuel — and it has an assured rate base that is no better than its ability to obtain
payments for fee defaults after protracted litigation. See id. at 15-17.

e. Cost Recovery and Customer Creditworthiness

The MSA, according to the State, is deficient in that it fails to disclose how
PFS will recoup its multimillion dollar capital investment in developing and using
its dry cask transfer system and contains an ambiguity regarding whether the
intermodal transfer facility (ITF) or the Low rail line will be built. Further, the
State asserted, the MSA provisions to address customers with financial difficulties,
including advance payments, letters of credit, guarantees, and performance bonds
are inadequate in that by the time PFS realizes there is a problem, it will be too
late to effectively employ these mechanisms. Nor is the remedy of returning the
fuel adequate. See id. at 17-18.

[ Other Concerns

Although PFS has indicated that cask and canister costs are now to be borne
directly by PFS customers, according to the State, the MSA undermines this
assertion because there are uncertainties about the relationship/contractual obli-
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gations between cask/canister supplier Holtec and PFS. X X X X XX XX X X X X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
x X. Further, according to the State, the MSA assignment provision leaves open
the possibility that fuel could come to PFS from another Part 72 licensee, thus
creating questions about the utility’s Price-Anderson Act coverage of the fuel that
requires a reevaluation of the MSA insurance provision. See id. at 18.

Also troubling to the State is the purported degree to which the MSA will
require that the Staff make the type of complex legal and discretionary judgments
that the Commission purportedly eschewed in CLI-00-13. Initially, the State
challenges the PFS declaration that service agreement changes would be subject
to Staff review, noting that the Staff must be aware of such changes, must
evaluate whether they are significant, and then determine whether they provide
comparable reasonable assurance to the provisions of the MSA now before the
Board. Moreover, according to the State, given the clearly evolving nature of
the MSA and the fact the MSA itself contains a provision (section 13.2) that
permits PFS and its customer to negotiate alternative provisions that provide
comparable reasonable assurance, even if such a review were held it inevitably
would require the Staff to make the types of judgments the Commission has
declared inappropriate, unless a carefully crafted MSA that meets the State’s
concerns is included as a license condition. See id. at 18-20.

In conclusion, the State declared that, as these items and the lack of State
discovery demonstrate, the record of this proceeding is incomplete, leaving
various material factual disputes such that a Board grant of summary disposition
in favor of PFS would be wholly inappropriate. See id. at 20-21.

3. Staff Summary Disposition Response

In its December 20, 2000 response to the PFS summary disposition motion,
which was supported (as was the case with the first PFS summary disposition
motion regarding financial assurance matters) by the affidavit of Financial Analyst
Alex F. McKeigney and Senior Level Licensee Financial Policy Advisor Robert
S. Wood, the Staff reached a different conclusion. See NRC Staff’s Response to
“‘[PFS] Motion for Summary Disposition on Issues Remanded by CLI-00-13 on
Utah Contention E and Confederated Tribes Contention F and Response to [State]
Objections to the Adequacy of [PFS MSA] To Meet Part 72 Financial Assurance
Requirements’’ (Dec. 20, 2000) [hereinafter Staff Dispositive Motion Response];
id., Affidavit of Alex F. McKeigney and Robert S. Wood Concerning Utah Con-
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tention E (Financial Assurance) (Dec. 20, 2000) [hereinafter McKeigney/Wood
Affidavit]. In this regard, the Staff began, as had PFS, by analyzing the revised
MSA relative to each of the non-insurance-related license conditions outlined by
the Commission in CLI-00-13.

Concerning LC-1 regarding construction funding, the Staff asserted that the
combination of funding mechanisms provided by the revised MSA are consistent
with that condition. The Staff pointed to the fact that, in addition to the x x x
X X X X X nonrefundable commitment fee required of each customer shortly after
service agreement execution, X X X X XXX X XXX XXX XXX XXXXXX XXX X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXX X. Noting also that the LC-1 terms do not
limit PFS to the service agreements as the only source of committed funding, the
Staff concluded that the revised service agreement is consistent with that license
condition. See id. at 6-7.

Relative to LC-2, the Staff asserted that the revised MSA fully implements
this provision by indicating that a service agreement will cover the entire term
of any PFS license from the date the agreement is executed to the date the PFS
license is terminated or revoked, subject only to conditions pertaining to the
ability of PFS to begin initial facility operation. Further evidence of compliance
with LC-2 is evident, according to the Staff, by the agreement’s provisions cov-
ering facility O&M and decommissioning costs that require customer payments
associated with transportation, storage cask and canister vendor payments, facility
operations/performance of services, customer loans, and decommissioning. See
id. at 7-8.

LC-3, which concerns SNF ownership and liability allocation, is appropriately
implemented by the revised MSA, the Staff declared, with its provisions that
require customers/owners to retain title to the SNF at all times and delineate
responsibility between PFS and its customers for decontamination expenses,
insurance, and indemnification/liability and defenses limitations. So too, the Staff
maintained, LC-4 relating to customer creditworthiness is properly implemented
by the revised MSA provisions requiring at least annual (and more frequently if
conditions warrant) customer submission of, and PFS determinations regarding,
financial/creditworthiness information, and furnishing PFS with authority to
require additional customer financial assurances, including advance payments,
irrevocable letters of credit, third-party guarantees, and performance bonds.
Finally, the Staff asserted that the revised MSA makes it clear that PFS will
not voluntarily terminate its responsibility for the Skull Valley facility before
providing all agreed spent fuel storage services under its customer agreements
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and completing its licensing/regulatory obligations under its license, thus fully
implementing LC-5. See id. at 8-9.

In its response, the Staff also assessed the PFS motion as it attempts to address
the State’s objections to the MSA and indicated it agrees with the views expressed
by PFS on each of those matters. Regarding the purported need to make the MSA
inviolable by incorporating its provisions as license conditions, the Staff declared
that while the Commission in CLI-00-13 made clear the importance of the wording
of the sample service agreement provisions, it also indicated that each contract
did not have to incorporate the same wording ‘‘slavishly.”” The Staff further
noted that although the Commission could have ordered such incorporation, it
instead referred to the existing Staff materials license decommissioning financial
assurance guidance that sets forth sample contract language, indicating a clear
intent that license incorporation of the MSA was not required and establishing
that this State argument is meritless. See id. at 10-11.

Addressing next the State’s assertion that the incorporation of MSA provisions
that were not part of the record previously before the Board renders its prior
summary disposition ruling in LBP-00-6 wholly inoperative so as to require
vacation, the Staff declared that a determination to set aside summary disposition
would require that any differences be shown to be relevant and probative to the
issues upon which summary disposition was granted. As to the State’s specific
claim that change from using member contributions, i.e., cash in hand, as the
source of construction funding to PFS reliance on debt financing constituted a
material change, the Staff noted that in its response to the earlier PFS dispositive
motion it indicated such financing was an acceptable means of satisfying LC-1 and
that it had declared it considers a contractual obligation would fulfill the license
condition requirement that funding be ‘‘fully committed’’ before construction
begins. Further, the Staff found without substance the State’s concerns that PFS
will never have significant cash reserves or liquid assets relative to its liabilities,
will have very little cash flow, and will not have on hand a previously identified
sum of X X X X X X X X X X X X before any SNF was shipped. According to the Staff,
the State’s concerns about cash reserves and cash flow are without merit given
the MSA provisions that require its customers to pay all facility operating and
maintenance costs, while the State’s x X X X X X X X X X x X figure, as PFS asserted
in its motion, misrepresents the now-superseded PFS plans, which would have
required customer payments for each canister to be received prior to shipment of
that canister. See id. at 11-13.

As to other asserted MSA deficiencies, the Staff did not agree with the State’s
concerns about the ambiguity and complexity of certain MSA terms. With regard
to the term ‘‘aggregate usage,”’ the Staff declared it unambiguous, noting that
the State’s sole interpretation correctly defined it, and asserted that the State’s
concern ultimately is irrelevant because in refining the MSA PES has substituted
the term ‘‘reserved capacity’’ that comports with the State’s definition. Nor
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did the Staff agree with the State that the definition of ‘‘term’’ is complicated
given the definition of ‘‘aggregate usage,”’ but again finds this concern irrelevant
given the definition of ‘‘reserved capacity’’ that has been incorporated into
the revised MSA. And as to the State arguments about the long-term payment
impacts of customers that withdraw their SNF from the facility and leave the
nuclear industry, the Staff found this wholly speculative in light of the MSA
creditworthiness assessment/financial assurance provisions so as not to provide a
basis for denying summary disposition. See id. at 14-16.

With regard to the various State claims about the inadequacy of the MSA
provisions permitting X X X X X X X X XX X XX XXX XXX XXXXXXXXXXXX X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
X X X X X X X X X X, the Staff indicated it agreed with PFS that the State has not
explained the significance of the X X X X X XX X XXX XXX XXX XXX XXX X
X X X x; that the MSA makes clear that, until new commitments for replacement
capacity are obtained, X X X XX X XXX XXX XXX XXX XXXXXXXXXXX X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXX X X X X; and that PFS has leverage because partial payment
is required prior to the receipt of a customer’s SNF. Additionally, the Staff found
insubstantial the State’s concerns about the adequacy of the x x x/kgU amount of
the loan in that such an amount would generate X X X X X X X X X X X X dollars in
loans to cover X X X X X X X X X X X X dollars in construction costs and the revised
MSA provides for an adjustment in the event construction is delayed. See id. at
16-17.

Also insubstantial, according to the Staff, are the State’s related arguments
about the inadequacy of the MSA provisions regarding X X X X X X X X X X X X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX X X X. Although noting
the State questions the adequacy of the MSA x x x x provisions as they base
repayment on ‘‘reserved capacity,”’ which the State asserted depends on knowing
the unknowable fact of how long the Skull Valley facility will operate, the Staff
declared that ‘‘reserved capacity,”” which reflects the total MTU to be shipped by
that customer and is the basis for its principal repayment obligation regardless of
actual usage, does not depend on knowing the facility operating term. Moreover,
with regard to the State’s assertion that cost recovery based on a 40-year facility
life will underrecover principal if the facility only operates for 20 years, the Staff
maintained that even if the facility only operates for 20 years, the MSA requires
that XX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXX XXX XXX XX X the MSA contains a mechanism for recovering unforseen
deficiencies during each operational year, and X X X X XX XXX X XXX XXX X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
X X X X X X. As to the State’s concern that linking X XXX XX XXX XX XX X to
fuel delivery years will create an operating deficiency in some years, in addition
to the declaration of Mr. Parkyn in support of the PFS motion indicating that PFS
will accumulate sufficient funds X X X X X X X XX XX XXX XXX XX XXX XX X X
X, the Staff noted that the revised MSA addresses this argument adequately both
by creating a formula whereby X X X X X X X X XXX XXX XXX XX XXX XX X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXX X X. Finally, the Staff maintained the State’s assertions
that the MSA does not apportion costs when construction costs are not fixed at
XX XX XX X X X X X X and does not allow a determination of revenue shortfall are
insubstantial in that, as PFS notes, the provisions of the MSA make it clear that
customer payment obligations are based on the amount of PFS indebtedness, not
afixed amount of X X X X X X X X X X X X. See id. at 17-19.

The Staff also addressed four State creditworthiness concerns. Responding
to the State’s claim that the MSA is deficient because it has an indeterminate
term and no cost of services estimate, besides indicating it agreed with the PFS
arguments that cost of services have been adequately addressed at the June 2000
evidentiary hearing and the planned facility life clearly is 40 years, the Staff
maintained that the State failed to explain why it is important for ensuring that
the MSA creditworthiness provisions are adequate for the MSA to include a
cap or estimation of services costs or specify the duration of the facility’s term.
Also not compelling, notes the Staff, is the State’s concern that because many
customers may close and decommission their facilities after shipping SNF to
PFS, the MSA provisions requiring customer take-back will not be effective to
ensure payments. According to the Staff, this claim is adequately addressed in the
MSA provision that requires a customer that suspends or discontinues business
to put in place financial assurances to cover amounts necessary to remove its
SNF from the PFS facility. Also lacking an adequate explanation as to its impact
on creditworthiness in light of the MSA’s financial information disclosure and
financial assurance provisions, according to the Staff, are the State’s concerns
that PES customers will include various entities, including rate-regulated utilities,
nuclear fuel leasing companies, or nuclear asset management companies, and that
a customer approaching insolvency will attempt to mask its financial condition.
Nor was the Staff persuaded by the State’s argument that the Staff will need
to constantly monitor the financial condition of PFS customers, indicating that
under the applicable license conditions, the responsibility for making the annual
creditworthiness evaluation would rest with PFS. See id. at 19-22.
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Although recognizing the Commission’s concern in CLI-00-13 that the Staff
not be involved in making complex post-licensing legal and factual determinations
relative to any license conditions, the Staff also labeled as insubstantial the State’s
assertions that the Staff is called upon to make such judgments under the revised
MSA. The Staff agreed with PFS that the State’s concern that (i) the timing and
extent of construction was unknown is belied by the project scope, schedule, and
cost estimate information provided by PFS; (ii) costs of service and the MSA
term are open-ended is meritless given that the revenue inflow is not speculative
and PFS may rely upon operating revenues; (iii) financial assurance can come
only from a speculative inflow of customers willing to sign the MSA is itself
speculative; and (iv) Staff may materially change the MSA is groundless given
its responsibility to follow established regulatory provisions. See id. at 22-23.

Finally, the Staff was unwilling to accede to the State’s argument that each of
the PFS member utilities must be named as a co-licensee because they are de facto
licensees. In addition to being beyond the scope of contention Utah E and the
Commission’s remand, the Staff noted that the State, despite citations to various
MSA provisions, has not demonstrated that PFS is a shell over which its members
exercise true control. Indeed, the Staff declared, the State has ignored various
MSA conditions that make it clear PFS is, in fact, in control of the facility. See
id. at 23-24.

4. State Reply to Staff Summary Disposition Response

In a January 5, 2001 reply to the Staff’s response, with the observation that
the Staff’s response basically mirrored the PFS motion, the State nonetheless
made several comments regarding the Staff’s filing. See [State] Reply to the NRC
Staff’s Response to ‘‘[PFS] Motion for Summary Disposition on Issues Remanded
by CLI-00-13 on Utah Contention E and Confederated Tribes Contention F and
Response to [State] Objections to the Adequacy of [PFS MSA] To Meet Part 72
Financial Assurance Requirements’” (Jan. 5, 2001) [hereinafter State Dispositive
Motion Reply]. According to the State, the Staff failed to recognize the problems
inherent with the ‘‘evolving’’ nature of the PFS MSA, which has and could still
be changed substantially. Moreover, even under the revised MSA, there are still
significant problems, such as the anomalies created when PFS changed from
‘‘aggregate usage’’ to ‘‘reserved capacity’’ as its cost allocation methodology.
In the State’s estimation, the Staff’s inability to recognize the effects of these
significant changes calls into serious question its ability to recognize when it
is acting beyond the Commission’s directive in CLI-00-13 that its post-hearing
review must be ministerial. See id. at 2-3.

In its reply, the State also challenged the Staff’s position that the substantive
provisions of the MSA need not be incorporated into the license as conditions. The
Staff’s position that the Commission’s approach in CLI-00-13 in not requiring
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such license conditions is dispositive, the State declared, ignores the fact that
at that time the Commission had no way of knowing that PFS would radically
change its construction financing and O&M cost recovery schemes nor did it
have before it the substantive concerns about those matters (and others) that the
State has now raised. Also, the State declared, contrary to the Staff’s suggestion,
it is asking only that substantive MSA provisions be incorporated to provide the
necessary reliability and finality to PFS financial assurance commitments. See id.
at 3-5.

With regard to its concerns about PES use of debt financing of construction
costs, the State argued that the Staff’s earlier endorsements of such financing
were in the conteXt Of X X X X XX XXX XXX XXXXXXXXXXXXXXXXXXX X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
X X X X X X X. Indeed, the State asserted, the Staff seems to have changed its mind
regarding the prudence of such an arrangement, given the Staff’s response to an
earlier admission request in which it stated:

““PFS could have 100% debt financing[;] however, in practice the Staff would not
expect this to occur, since 100% debt financing would create a large debt burden
which is unlikely to be assumed under prudent business practices absent other
compelling circumstances.’’

Id. at 6 (quoting NRC Staff’s Objections and Responses to the ‘‘[State] Fourth Set
of Discovery Requests Directed to the NRC Staff (Utah Contention E)’” (Jan. 28,
2000) at 10). Additionally, according to the State, the PFS scheme is contrary to
what the Commission was willing to permit in its decision in Louisiana Energy
Services, L.P. (Claiborne Enrichment Center), CLI-97-15, 46 NRC 294, 309
(1997) in which the Commission by license condition did not allow more than
70% debt financing of construction costs. Nor is the Staff correct, according to
the State, that there has been no showing of a clear need for having X X X X X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
X X X X X X X X. Finally, the State challenged the Staff’s argument that the State
has not substantiated its claim that x x x/kgU is insufficient to cover construction
costs, asserting that regardless of whether this figure would generate XX X X X X X
XXXXXt0ocover XX XX XX XX X X X X in estimated costs, the MSA provision
governing the conditions on customer loans does not require customers to loan
PFS the actual costs of construction, thereby creating the possibility it will not
have construction funding. See id. at 5-7.
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With regard to the Staff’s arguments in connection with the MSA’s creditwor-
thiness provisions, the State first noted that at the June 2000 evidentiary hearing,
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
X X X X X X X X X X X X. The State then explained that, notwithstanding the Staff’s
argument that there is no explanation of why the State asserts the MSA must
include a cost cap or cost estimation for creditworthiness checks to be effective,
for such a credit check to be useful, the scope of potential debt must be known.
So too, the State declared, the Staff’s similar argument regarding the State’s
creditworthiness-related claim that the MSA needs to specify a term of duration
indicates the Staff’s lack of appreciation of the significant uncertainties that face
PFS over the 40-year (or longer) term during which PFS must rely on MSA terms
and conditions to generate all operating revenue in a rapidly changing industry in
which PFS members, such as Southern California Edison, face bankruptcy and
other market vicissitudes. Also, according to the State, equally troubling, and
providing further support for including substantive MSA provisions as license
conditions, is the Staff’s argument that post-licensing, the Staff will not monitor
or otherwise review the financial conditions and finances of PFS customers,
thereby creating a situation that improperly leaves the public in the hands of PFS
to ensure its customers’ creditworthiness to provide PFS needed revenues in a
turbulent energy market. Finally, the State expressed its disagreement with the
Staff’s assertion that Staff review of customer finances is not an issue within
the scope of contention Utah E. Paragraph 9 of that contention raises concerns
about the financial assurance impact of a customer breaching a service agreement,
becoming insolvent, or otherwise not making payments, which are concerns the
State declared PFS has attempted to address through creditworthiness checks, the
implementation of which must be subject to post-license reviews by the Staff. See
id. at 8-10.

Also unrebutted by the Staff, the State maintained, is the State’s assertion that
the concerns it raises about the PFS financial plan will require the Staff to make
complex legal and factual judgments to assess PFS compliance with 10 C.F.R.
§ 72.22(e). Given the overly optimistic nature of the evolving PFS plan, which
provides no cash reserves, creates the possibility of construction loans in amounts
inadequate to fully fund actual construction costs, and depends on speculative
customer inflow and operating revenues, the result can only be a post-license Staff
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review mired in the types of complex determinations in which the Commission in
CLI-00-13 has indicated the Staff should not be involved. See id. at 10-11.

E. PFS Motion To Strike/State Responsive Filing
1. PFS Motion To Strike

Also on January 5, 2001, PFS submitted a motion seeking to strike portions of
the State’s December 22, 2000 dispositive motion response. See [PFS] Motion
To Strike Portions of [State] Response to [PFS] Motion for Summary Disposition
on Issues Remanded by CLI-00-13 on Utah Contention E/Confederated Tribes
Contention F (Jan. 5, 2001) [hereinafter PFS Motion To Strike]. Such action
is appropriate, according to PFS, for those matters that either should have been
raised when the State filed its objections to the PFS MSA or are outside the scope
of the Board’s jurisdiction pursuant to the Commission’s remand in CLI-00-13. In
this regard, PFS asserted that the scope of the Commission’s remand was limited
to a determination of whether the MSA meets all financial assurance license
conditions and is adequate to address the concerns raised in contention Utah E.
Further, PFS maintained that the Commission’s remand defining how objections
to the MSA were to be raised and adjudicated contemplated that following State
objections to the MSA, PFS would be entitled to demonstrate it was entitled to
summary disposition in connection with those concerns, thus precluding the State
from introducing new objections in its response to that motion when PFS would
have no opportunity to address those concerns and demonstrate to the Board they
precluded summary disposition. See id. at 4-6.

PFS claimed that seven matters fall into one or both of these categories and so
should be stricken as a basis for the State’s response. The first is the State’s claim
that the MSA does not contain provisions that create adequate cash reserves or
provide adequate construction and O&M funding over the life of the proposed
Skull Valley facility. According to PES, this argument is outside the scope of the
remanded proceeding in that it directly challenges the sufficiency of Commission-
approved LC-1 and LC-2, given that neither requires a cash reserve, but calls for
construction funding to be ‘‘fully committed’” prior to construction and ‘“prices’’
to be sufficient to cover facility costs. See id. at 6-7.

Also meriting exclusion is the State’s summary disposition response argument
(and the accompanying portion of its statement of material facts in dispute), not
raised in its objections, X X X X X X X X X XXX XXX XXX XXXXXXXXX X X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXX XX X. According to PFS, although the State did challenge the
sufficiency of the MSA’s creditworthiness provisions to identify customers with
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financial difficulties and address any resulting funding shortfall through financial
assurance mechanisms, it did not claim a deficiency because the MSA failed to
provide that a customer’s default could be recouped X X X X X X XXX XXX XXX X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. Seeid. at7.

PFS declared exclusion is appropriate as well for the State’s argument that
the MSA creates a cost payment deficiency by providing that a customer, upon
removal of its SNF from the PFS facility, is obligated to make service costs
payments for such fuel only for the remainder of the storage period specified in
the customer’s storage schedule. According to PFS, although the State claims this
deficiency arose when PFS changed the cost allocation basis from ‘‘aggregate
usage’’ to ‘‘reserved capacity,”’ in fact this argument was equally applicable
under the ‘‘aggregate usage’’ cost allocation basis and so should have been raised
in the State’s objections to the MSA. In addition, PFS noted it now has changed
the MSA to require expressly that a customer removing SNF from the PFS facility
remains obligated to pay its proportional share of the PFS service costs through
the end of the service agreement term, which runs until PFS license termination.
See id. at 8.

Purported MSA ambiguity regarding whether or how PFS will recoup its
multimillion dollar capital investment in developing and using a dry cask transfer
system is the fourth issue PFS asserted should be stricken from the State’s response
(and the corresponding portions of its statement of material facts in dispute) given
that the State did not even mention the dry cask storage system in its objections.
Also to be stricken (along with the corresponding portions of its statement of
material facts in dispute) are State issues regarding the party responsible for SNF
canister and cask costs and for transportation costs. PES declared this appropriate
because the State’s concerns abOUt X X X X X XX XX XXX XXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXX. Seeid. at9.

Finally, PFS sought to have expelled the State’s argument (and the correspond-
ing portions of its statement of material facts in dispute) regarding uncertainty
about Price-Anderson Act liability coverage for SNF received from another Part
72 facility. According to PFS, this matter is outside the scope of the Commis-
sion’s remand, having been addressed and dismissed by the Board in its summary
disposition ruling and not having been the subject of any Commission discussion,
and was not raised in the State’s objections. See id. at 9-10.

2. State Motion To Strike Response

In a January 16, 2001 response, the State asserted that the PFS motion to strike
is without merit in all respects. See [State] Response to [PFS] Motion To Strike
Portions of [State] Response to [PFS] Motion for Summary Disposition on Issues
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Remanded by CLI-00-13 on Utah Contention E/Confederated Tribes Contention
F (Jan. 16, 2001) [hereinafter State Motion To Strike Response]. Initially, the
State asserts that a major premise of the motion is incorrect in that the Commission
remand is not as circumscribed as PES asserts. According to the State, the issue
before the Commission in CLI-00-13 was whether the Commission’s Claiborne
““‘license conditions’” approach under 10 C.F.R. Part 70 could be extended to a
Part 72 ISFSI applicant like PFS. Thus, the Commission did not approve LC-1 and
LC-2, but merely affirmed the Board’s LBP-00-6 decision insofar as it approved
the use of license conditions as part of the PFS financial assurance showing
and remanded to the Board with a directive that PFS produce a sample service
agreement meeting all financial assurance license conditions and that the State be
afforded an opportunity to address the adequacy of the service agreement to meet
its contention Utah E concerns. The motion to strike, the State declared, is an
attempt by PFS to constrain the State from exercising the opportunity afforded by
the Commission to address MSA adequacy to meet the State’s contention Utah
E concerns, an exercise that is all the more prejudicial to the State given the
prior refusal of PES to produce any MSA-related discovery documents. Certainly,
the State declared, if in response to the Commission’s remand, PFS decides to
make substantive changes to the financial plan it previously has proffered to
the Commission, the Board, and the parties, then the State must be given an
opportunity to dispute that funding scheme, including the implementability of
LC-1 and LC-2. See id. at 3-4.

The State also contended that, as a procedural matter, the PFS motion is
misplaced. According to the State, a motion to strike is not to address the merits
of a pleading as a reply would, but is to confine itself to the procedural sufficiency
of the filing and any accompanying affidavits. In this instance, however, there
were no procedural defects in the State’s pleading given that the State addressed
PFS MSA changes made after its objections or raised matters within the scope of
the Commission’s remand. Further, given that the State has had no opportunity
for discovery relating the MSA and so is forced to make its case based on the
document itself, to permit PFS to use the procedural posture of this case to keep
the State from raising relevant and material concerns amounts to an improper
lessening of the PFS summary disposition burden. See id. at 5-6.

Turning to the specific points made by PFS in support of its motion to strike, in
connection with the third issue proffered by PFS the State asserted that, contrary
to the PFS claim that the State’s argument regarding the lack of a mechanism to
pass through service costs if a customer withdraws SNF before the end of the
MSA term could have been made regardless of the MSA revision from ‘‘aggregate
usage’’ to ‘‘reserved capacity,”’ this problem as well as the second PFS issue of
passing costs in instances when PFS is unable to collect all invoiced costs from
customers arose because of PFS drafting changes that were provided to the other
parties and the Board on December 4, nearly a month after the November 7 State
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objections. Alternatively, the State declared, PFS is attempting to use its motion as
a vehicle for improperly making substantive reply arguments, as is evidenced by
its statement advising the Board that PFS intends to change the MSA to expressly
require that a customer that removes SNF from the facility will remain obligated
to pay its proportional share of PFS service costs relative to such fuel through the
end of the service agreement term, i.e., when the PES license is terminated. See
id. at 7-8.

So too, in addressing PFS issues 4 through 7, the State declared that these
were raised in whole or in part in response to PFS drafting changes. In this
regard, the State noted that the black-line version of the revised MSA attached
to the PFS dispositive motion shows changes to the Schedule 4 list of cost
components, including those relating to cask and canister costs and transportation
costs. Additionally, according to the State, Schedule 4 is silent concerning PFS
return on dry transfer system capital investment and nuclear insurance coverage of
shipments from a Part 72 facility. Again, the State asserted it would be inequitable
to permit PFS to make drafting changes but not allow the State to comment on
the effect of those changes. See id. at 9.

Finally, the State addressed the first PFS assertion that the State’s arguments
regarding the lack of cash reserves and sufficient construction and O&M funding
under the MSA are outside of the scope of the proceeding. According to the State,
these are arguments that the State has raised consistently relative to contention
Utah E so as to be within the bounds of the Commission’s remand and thus
not subject to being stricken. Further, the issue of cash reserves highlights the
shortcomings of the MSA in the current volatile power industry environment in
which disruptions and bankruptcy are extant and should be considered in the
context of evaluating the PFS dispositive motion. See id. at 9-10.

II. ANALYSIS

A. PFS Summary Disposition Motion/Motion To Strike

The chronology of the parties’ filings would suggest that the State’s reopening
motion be considered first. It is apparent, however, that a number of the concerns
raised in support of that motion overlap with the matters at issue relative to the
PFS dispositive motion. In this regard it has been noted that

to justify the granting of a motion to reopen the moving papers must be strong
enough, in the light of any opposing filings, to avoid summary disposition. Thus,
even though a matter is timely raised and involves significant safety considerations,
no reopening of the evidentiary hearing will be required if the affidavits submitted
in response to the motion demonstrate that there is no genuine unresolved issue of
fact, i.e., if the undisputed facts establish that the apparently significant safety issue
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does not exist, has been resolved, or for some other reason will have no effect upon
the outcome of the licensing proceeding.

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-138, 6 AEC 520, 523 (1973) (footnote omitted). Given this parallel
between summary disposition and reopening, we believe it is appropriate to look
to the resolution of those issues, along with the others involved in the summary
disposition motion and the related motion to strike, before considering the State’s
reopening motion.

1. Summary Disposition and Motion To Strike Standards

In numerous other instances in this proceeding, we have described the standard
governing summary disposition as follows:

Under 10 C.F.R. § 2.749(a), (d), summary disposition may be entered with respect
to any matter (or all of the matters) in a proceeding if the motion, along with any
appropriate supporting material, shows that there is ‘‘no genuine issue as to any
material fact and that the moving party is entitled to a decision as a matter of law.”’
The movant bears the initial burden of making the requisite showing that there is no
genuine issue as to any material fact, which it attempts to do by means of a required
statement of material facts not at issue and any supporting materials (including
affidavits, discovery responses, and documents) that accompany its dispositive
motion. An opposing party must counter each adequately supported material fact
with its own statement of material facts in dispute and supporting materials, or the
movant’s facts will be deemed admitted. See Advanced Medical Systems, Inc. (One
Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102-03 (1993).

Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-
02-20, 56 NRC 169, 180 (2002). We again use these standards in evaluating the
PFS dispositive motion regarding the sufficiency of its MSA relative to contention
Utah E. Further, with regard to the PFS motion to strike, such a motion is an
appropriate mechanism for seeking the removal of information from a pleading or
other submission that is ‘‘irrelevant,”” Power Authority of the State of New York
(James A. FitzPatrick Nuclear Power Plant; Indian Point, Unit 3), CLI-01-14,
53 NRC 488, 514 (2001), or, in the context of summary disposition, portions
of a filing or affidavit that contain technical arguments based on questionable
competence, see Florida Power & Light Co. (Turkey Point Nuclear Generating
Plant, Units 3 and 4), LBP-85-29, 22 NRC 300, 305 (1985).
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2. PFS Dispositive Motion

a. Scope of Remand/Sufficiency of Previous Summary
Disposition Decision

Given that the matters now before the Board arose as a direct response to
the Commission’s August 2000 determination relative to the Board’s referral of
its March 2000 summary disposition ruling, we think it important to address
initially the parties’ related legal disputes regarding (i) the scope of that Commis-
sion remand; and (ii) the continued efficacy of that Licensing Board summary
disposition determination relative to portions of contention Utah E.

In considering the first matter, we note that the Commission in CLI-00-13
made clear that in relying upon PFS service agreement language commitments
in granting summary disposition in favor of PFS, the Board’s shortcoming was
in going ‘‘too far in putting evaluation of the legal effectiveness of service
agreements into the hands of the NRC Staff without itself reviewing a sample
service contract.”” See CLI-00-13, 52 NRC at 35. Further, to correct this
deficiency the Board was to direct PFS to produce ‘‘a sample service contract
that meets all financial assurance license conditions,’” including those specified
in that Commission decision, and provide the State with an opportunity to address
‘‘the adequacy of the service contract to meet the concerns raised in Contention
[Utah] E,”” with the caveat that PFS would be entitled to summary disposition
relative to any State objections the Board determined were insubstantial. Id.
While the Commission’s directions to the Board thus are clear, in resolving this
matter, we nonetheless think it important to remember the context within which
the Board made the initial summary disposition ruling that was the subject of this
Commission review.

In LBP-00-6, the Board found that as to the ten paragraphs or subparts of
contention Utah E, the two then-existing Staff proposed license conditions and/or
four stated PFS service agreement element commitments addressed sufficiently
the substance of those State concerns such that summary disposition in favor
of PFS was appropriate in whole or in part on nine of those subparts, with the
remaining cost estimate/onsite liability insurance matters subject to consideration
at the June 2000 evidentiary hearing. In this light, and bearing in mind the
Commission’s directions as to what is before the Board for resolution vis a vis
the MSA, we find of paramount interest in this remand the question of whether
the PFS-provided sample service agreement adequately implements what are now
the six non-onsite liability insurance Commission-directed license conditions so
as to address adequately the nine contention Utah E subparts that were the subject
of the Board’s March 2000 dispositive motion ruling.

Having said this, it is apparent we do not accept the State’s assertion that
simply by reason of the changes introduced by PES in the MSA, as compared
to its previous representations regarding service agreement content, there is no
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basis upon which to proceed to summary disposition in this instance. To be sure,
the extensive nature of some of the changes to the PFS financial qualifications
scheme, which were proffered less than 6 months after the Board (or less than 2
months in the case of the Commission) had placed significant reliance on those
terms was unexpected, to say the least. Nonetheless, to say those changes render
the Board’s decision a nullity that should be vacated is too sweeping. Rather,
there having been no change in contention Utah E that was the focus of that
decision,” as we discuss below, in our estimation what the Commission’s remand
requires is that we revisit the matters at issue in that contention in light of what
are now the changed circumstances arising from the PFS MSA.

b. Adequacy of PFS MSA To Implement the Commission’s License
Conditions Relative to Contention Utah E

In its summary disposition motion, PFS attempts to establish, relative to each of
the six non-onsite liability insurance license conditions, that its MSA implements
that condition in a way that is adequate to address any implicated contention Utah
E concerns so as to warrant a ruling in its favor, a position the Staff supports and
the State opposes. We likewise consider each of the six, albeit in the context of
the particular contention Utah E concerns it implicates.

(i) SUBPART 1 — ADEQUACY OF PFS OWNERSHIP INFORMATION

In our initial summary disposition ruling, the Board found that this portion
of the contention, which raised concerns about the ability or willingness of
the original PFS members to fund construction, was amenable to summary
disposition in favor of PFS because LC-1 would not allow facility construction
to move forward unless sufficient funds, including equity contributions from PFS
members, had been committed to the project. See LBP-00-6, 51 NRC at 119.
There is now a dispute about the nature of sufficient funding, given the MSA
provisions that utilizZe X X XX XX XXX XXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXX X X as the basic source of construction funding, which we
discuss in more detail in section II.A.2.b(ii) below. Nonetheless, with respect to
this subpart the fact remains that, as was previously the case, inadequate funding
in whatever form will preclude construction from going forward.

7 Although the Board required that PFS outline what the changes the MSA made to any previous PFS
financial qualifications representations to the Board and the other parties and subsequently provided
an opportunity for the submission of late-filed contentions relative to the MSA, the State chose to rest
on its existing contention, which remains the issue statement before us.
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In connection with the MSA, however, as was noted in section 1.C.1 above,
the State now argues relative to the PFS member-customers that it is apparent
the business model the MSA fosters, which includes MSA provisions that make
member-customers liable for SNF sent to the facility (sections 11.1, 11.2, and
20.1), make them the owners of their storage casks and canisters (section 11.2),
require them to add PFS to their insurance polices as an insured (section 17.1.1(c)),
accept the PFS liability cap on insurance on the amount of insurance it will carry
(section 20.3), and fund all PFS services (section 13.4), is one that establishes a
principal-agent relationship between PES and its member-customers. By creating
a shell designed to obfuscate the fact that these entities have responsibility and
control over PFS, the State declares that, in accord with the Appeal Board’s Marble
Hill precedent, Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), ALAB-459, 7 NRC 179, 198-202 (1978), the MSA
establishes that PFS member-customers are required to be made co-applicants on
the PFS license.

We cannot agree with this legal interpretation. Putting aside the not-inconse-
quential PFS and Staff objections that this claim is beyond the scope of contention
Utah E, see PFS Dispositive Motion at 23, Staff Dispositive Motion Response at
24, as well as the fact that the logical extension of the State’s position (at least
based on the MSA provisions cited) would be to make all PFS customers (members
or otherwise) co-applicants, we find the Marble Hill precedent inapposite, given
that the entities involved there were co-owners of the facility, which the PFS
members here clearly are not. See Revised MSA section 11.4 (PFS has facility
title at all times). More to the point are the Commission’s endorsements of the
limited liability corporation as a stand-alone applicant/licensee in a number of
recent reactor operating license transfer cases, including one in which the limited
liability corporation also would hold an ISFSI license, which implicitly (if not
explicitly) resolves this matter. See, e.g., Monticello, CLI-00-14, 52 NRC at 57.

Thus, in connection with contention Utah E, subpart 1, we find nothing in the
State’s objections relative to the MSA that creates a material factual dispute or
otherwise precludes a ruling that summary disposition in favor of PES on this
subpart is again appropriate.

(ii) SUBPART 2 — ADEQUACY OF PFS FINANCIAL BASE

In our earlier summary disposition ruling, we noted this contention Utah E
subpart centers on claims about the adequacy of the PFS financial base to support
construction and operation and the potential for facility termination prior to license
expiration. See LBP-00-6, 51 NRC at 121.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXX.

Regarding the PFS use of loans for construction funding, as was noted earlier,
it is the State’s position that the PFS plan, as reflected in its revised MSA, x x x x
XXXXXXXXXXXXXXX X X is inappropriate because X X X X X X X X X X X X
X X X X X X and, given the current financial instability and volatility in the energy
markets, PFS is unlikely to be able to obtain funds from other sources; X X X X x x
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX;
and PFS has no leverage to collect unpaid debts. Additionally, the State questions
whether the X XX XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX X is adequate to cover any
increased costs if there is a delay in Phase I construction if costs rise beyond the
MSA Schedule 5 escalators and apparent lack of any escalators for Phases II and
III. For the reasons set forth below, we find each of these objections insubstantial.

Regarding the general State challenge to the use Of X X X X X X X X X X X X X X
as the basis for financing construction as expressed in its reopening motion and
its summary disposition responses, nothing in the Commission’s jurisprudence or
anything cited by the State prohibits such a financing arrangement or suggests a
preference for the type of member equity funding/customer prepayment scheme
that PFS indicated initially that it intended to utilize. X XXX XX XXX XX XX X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXX X X x.? Relative to the seemingly
related concerns about the X X XX XXX XX XX X X X X X X X X X X and the energy

8XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX.
See State Dispositive Motion Reply at 6.
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market volatility and instability, aside from the point that an *‘[a]pplicant cannot
be required to prove that uncertain future events could never happen,”” Northeast
Nuclear Energy Co. (Millstone Nuclear Power Station, Unit 3), CLI-01-3, 53
NRC 22, 27 (2001), both turn on the unsupported assumption that one or more
of the PFS members or customers, which by all indications would be entities
subject to NRC financial assurance requirements, will inevitably fail to abide by
the specific provisions of their service agreements regarding reimbursement to
PFS, thus causing financial problems for PFS that it cannot address using the
various MSA section 15 remedy mechanisms. Compare Monticello, CLI-00-14,
52 NRC at 49-50 (cost passthrough contract with state-regulated utility adequate
to establish financial qualifications).” By the same token, the availability of the
MSA section 15 remedy mechanisms, along with the MSA provision (section
13.5.2) governing prior receipt of partial customer payments prior to PFS receipt
of customer SNF, make it apparent that PFS has significant debt collection
leverage. Finally, relative to the adequacy of the X XX XX XX XXX XXX XX X
X X X X X in conjunction with any MSA Schedule 5 escalator factors in the event
of a delay in Phase 1 construction, putting aside the fact that the amount to be
collected under this figure exceeds Phase 1 construction cost estimates by some
XXXXXXXXXXXXXXXXXX X X XX, the State has made no specific showing
that the escalator factors used are inadequate or that other factors should have been
employed, other than the blanket claim that anything less than stated customer
responsibility for all construction costs leaves the potential for uncovered costs
and so is inadequate. Similarly, the State’s general claim that high levels of
inflation and technology/regulatory-driven costs changes are not unknown so as
to cause concern about the lack of denominated escalators for Phases II and III,
Sheehan Declaration at 8, is insufficient to create a material factual dispute given
the specific PFS showing that construction costs for these phases would need to
escalate on the order of 18% per year before exceeding the funds provided for
under MSA section 13.2, see PFS Dispositive Motion at 19 n.40.

9 Although the State has suggested that the complex structure of nuclear facility operating companies
and their affiliates puts this matter in question, see State MSA Objections at 20, as PFS noted in its
reply findings relating to the evidentiary presentations on contention Utah E/Confederated Tribes F,
Financial Assurance, see [PFS] Reply to the Proposed Findings of Fact and Conclusions of Law of the
[State] and the NRC Staff on Contentions Utah E/Confederated Tribes F, Utah R, and Utah S (Aug. 28,
2000) at 14 n.19, consistent with Monticello, the financial assurance required of PFS customers under
MSA section 15 could be demonstrated by their status as electric utilities whose rate bases include
costs to be paid to PFS. See also 62 Fed. Reg. 44,071, 44,077 (Aug. 19, 1997) (Commission policy
statement on electric utility industry restructuring and economic deregulation noting that existing 10
C.F.R. Part 50 regulatory framework is sufficient to provide reasonable assurance of the financial
qualifications of both electric utility and non-electric-utility applicants and licensees). As it reviews
the contents of the actual agreements negotiated by PES with its customers, see CLI-00-13, 52 NRC
at 35, customer financial assurance is an item we anticipate the Staff would confirm.
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Regarding the efficacy of the MSA cost passthrough provisions, a matter also
posited in the State’s reopening motion and as part of the PFS motion to strike,'®
as our discussion above regarding X X X X X X X X X X X X X suggests, and as we have
otherwise noted today in our decision regarding the efficacy of PFS construction
and operational cost estimates relative to the Commission’s financial qualifica-
tions requirements, see Partial Initial Decision of May 27, 2003, LBP-05-21,
62 NRC 248, 301 (2005), we see nothing fundamentally deficient with such an
arrangement. To be sure, it may create a concern for PES members/customers to
the degree such an arrangement generates uncertainty about the costs and expenses
associated with storing SNF at the facility, but those are matters they must assess
in making a business decision whether to enter into the MSA-defined contractual
arrangement with PFS.!" And, notwithstanding license issuance, under LC-1 and
LC-2, it is whether enough customers are willing to accept such an arrangement
that will control whether this facility will be built and operated. Moreover, to the
degree the State has concerns about continued customer viability in the context of
facility operation and the concomitant lack of a large PFS cash reserve to address
this purported (albeit somewhat overstated) problem,'? as we noted relative to the
question of X X X X X X X X X X X X X X X X X X X X X X X above, general, undif-
ferentiated concerns about the future viability of PFS customers are not adequate
to establish a lack of compliance with the Part 72 financial assurance provisions,
particularly when such concerns are expressed (1) relative to entities already sub-
ject to Part 50 financial qualifications requirements, see Monticello, CLI-00-14,
52 NRC at 51 (rate-regulated utilities presumed to have reasonable assurance of
receiving sufficient revenue to fund safe operation of plants); and (2) in the face
of MSA requirements for regular, X X X X X X X X x payments of all PFS esti-
mated Costs, XX X XXX XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

10 Although we deal with these and other reopening motion arguments in the context of the PFS
summary disposition claim relative to contention Utah E, as we explain in section IL.B below, our
finding they are without substantive merit so as to require further adjudicatory consideration would
be equally applicable to the State’s reopening request.

Y X XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX X. See PFS Dispositive
Motion at 20 & n.42.

12 As PFS notes, the State’s concern in this regard was based largely on its misstatement that PFS
would receive operational cost payments totaling some X X X X X X X X X X X x for all the first 10,000
metric tons of spent fuel prior to shipment, when in fact it would receive only about one-eighth of that
figure prior to receipt of the specific canisters. See PFS Dispositive Motion at 12-14.
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XXXXXXXX XX X X, plus a requirement to pay accrued actual costs X X X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. Thus, we find
nothing in the ‘‘passthrough’’ concept that is violative of the agency’s financial
assurance regulations.

Finally, under this subpart, the State also raises a concern about the continued
operation of PFS through license expiration. LC-5 now states that the PFS
customer service agreements must include a provision that requires PFS not to
terminate its license prior to furnishing the spent fuel storage services covered by
the agreement. Yet, as PFS points out, MSA sections 23, 24.3.1, and 24.3.4 cover
this requirement by (1) defining the ‘‘term’’ of the agreement as continuing until
such time as PFS has completed its licensing or regulatory obligations under its
license and the license is terminated or revoked; (2) prohibiting PFS from taking
any voluntary action to terminate its existence during the agreement term; and (3)
precluding PES or a customer from terminating the agreement between the time
facility operation begins and the end of the term.

The State thus having interposed no material factual issues or shown there is
a substantial deficiency in the MSA in connection with this portion of contention
Utah E, summary disposition on this subpart is appropriate as well.

(iii) SUBPART 3 — ADEQUACY OF PFS FUNDING DOCUMENTATION, INCLUDING
BUSINESS PLAN AND SUBSCRIPTION AGREEMENTS

In LBP-00-6, 51 NRC at 122-23, in granting summary disposition the Board
found that the concerns reflected in this portion of the contention Utah E were
addressed by then-proposed Staff license conditions LC-1 and LC-2 and the fact
that any facility construction/operation cost aspects of this contention would be
addressed in the June 2000 hearing on subpart 6 of the contention. Given the
Commission’s endorsement of those Staff license conditions in CLI-00-13, 52
NRC at 36, and our separate decision today addressing the State’s concerns about
construction/operation cost estimates under subpart 6, see LBP-05-21, 62 NRC at
295-325, we find that summary disposition regarding this subpart is once again
appropriate.

13 Although the PFS hearing testimony as to the amount of this contingency figure would, in our
estimation, constitute a commitment that provides a floor for such a cost figure, see PFS Dispositive
Motion at 16 n.34, there apparently is nothing in the MSA that would preclude PFS from increasing
that amount as an additional vehicle for covering unanticipated costs of whatever kind, including
uncollected invoiced costs that the State claims raise a significant financial problem, see State
Dispositive Motion Response at 13, and which PFS, in turn, maintains constitutes a newly raised
assertion that should be stricken, see PFS Motion To Strike at 7.
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(iv) SUBPART 4 — ADEQUACY OF PFS DOCUMENTATION ON CURRENT
FINANCIAL STATUS

The Board in LBP-00-6, 51 NRC at 124, found that this concern about whether
“‘PFS will be permitted either to construct or operate the facility when there
is an inadequate revenue stream to cover the costs reasonably involved in such
activities’” was addressed by what are now LC-1 and LC-2. While this remains
true in the post-MSA context, there also are the various MSA provisions discussed
with respect to subpart 2, above, regarding construction loan adequacy and cost
passthrough efficacy, all of which we find again provide an appropriate basis for
summary disposition on this subpart.

(v) SUBPART 5 — PFS LIABILITY FOR SPENT FUEL CASKS

The Board’s ruling in LBP-00-6, 51 NRC at 125-26, that summary disposition
was appropriate for this contention subpart as it concerned the allocation of
liability between PFS and its SNF customers was based on PFS commitments to
(1) offer storage services only on the condition that each customer retain title to its
fuel throughout the storage period; and (2) include in each customer agreement an
assignment of legal and financial responsibility among customers, as SNF owners,
and PFS. In CLI-00-13, 52 NRC at 36, the Commission made these commitments
a license condition — LC-3 — that requires the PFS service agreement to include
provisions addressing these matters. The MSA does so in several instances,
including section 11.1, which mandates that title to the SNF remain with the
customer at all times; section 13.6, which makes a customer/owner responsible
for any contamination cleanup costs it causes; section 24.4, which makes the
customer/owner responsible for removing its SNF from the site at the end of
the agreement term at its own expense; sections 17.1 and 17.2, which define the
responsibilities of PFS to maintain nuclear- and nonnuclear-related insurance; and
section 20, under which the PFS warranty limitations and limitation of liability
are identified, including its liability for any and all claims under the MSA, other
than section 5.2 liquidated damages for failure to timely provide PFS-supplied
shipping and transfer casks and ancillary equipment, not to exceed the amount
obtained by PFS under insurance policies for such claims.

Regarding these provisions, the State has claimed, albeit principally in the
context of its reopening motion, that the section 5.2 liquidated damages clause,
along with the provision in section 21 to cover force majeure (i.e., act of God)
costs, do not adequately account for the costs involved while the section 17.1
provisions create a ‘‘monstrous labyrinth’’ of liability distribution between PFS
and its customers that would allow insurers and insured to deny responsibility.
With respect to the former claim, as PFS points out, to cover such costs (for
which the State has not provided any specific estimates) it has both the x x x x x
X X X per year contingency funding as well as the authority under MSA section
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13.4 to pass such costs along to its SNF customers. And as to the supposed
section 17.1 liability labyrinth, as was explained in the affidavit of PFS nuclear
insurance expert Hanson Pickerl, attached to the PFS reopening motion response,
the Price-Anderson, nuclear worker insurance, nuclear property insurance, and
supplier’s and transporter’s insurance policies that the customer owner and/or
PFS are required to maintain have provisions defining the ‘‘insured’’ that are
intended to allow ‘‘seamless transition of coverage from one insurance program
to the next during the course of nuclear fuel fabrication, use, shipment, and
storage’’ and so avoid disputes among nuclear liability insurers about coverage.
See PFS Reopening Response, Declaration of Hanson D. Pickerl at 2-5. Finally,
as was noted in LBP-00-6, 51 NRC at 126, to the degree this contention subpart
had implications for State claims relating to the adequacy of PFS offsite and
onsite insurance coverage, our summary disposition finding relative to the former
insurance was not disturbed by the Commission ruling in CLI-00-13 while the
latter, in conformance with LC-7, is being dealt with today in our separate initial
decision on contention Utah E, see LBP-05-21, 62 NRC at 321-25.

There thus being no material factual dispute relative to these matters, we find
summary disposition in favor of PES on this subpart of contention Utah E is again
appropriate.

(vi) SUBPART 6 — INADEQUATE COST ESTIMATES

As we indicated in LBP-00-6, 51 NRC at 108, PFS did not seek summary
disposition regarding this contention subpart concerning the adequacy of PFS
construction and operations cost estimates, which was the subject of the June
2000 evidentiary hearing and the initial decision that we issue today, see LBP-
05-21, 62 NRC at 295-325. Nonetheless, a number of the MSA-related concerns
interposed by the State relative to the PFS summary disposition motion arguably
relate to this subpart and, as such, we deal with them in this context.

One of these items, also raised in the State’s motion to reopen, concerns costs
associated with return on equity and return on investment, items that purportedly
were identified by PFS during the June 2000 hearing as not being operational
costs but which are now covered as such costs under the MSA. Putting aside the
fact that, regardless of how they were previously treated, under MSA section 13.4
they are passthrough costs that will be accounted for through collection along
with other costs, the materiality of these costs as financial assurance deficiencies
is not apparent given that MSA section 13.2 provides X X XXX XXXXXXXX X X
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXX.

Another cost estimate item raised by the State is the question of dry transfer
system cask costs, which is also the object of the PFS motion to strike. With
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respect to the State’s question of whether dry transfer system costs are covered
under the MSA, PFS has resolved that matter with a redraft of the definition of
“‘Ancillary Equipment’” under section 1. Regarding the related issue of whether
the cost of the PES capital investment in developing and using its dry cask transfer
system should be included under the MSA, also a matter referenced in the State’s
motion to reopen, the Board today resolves that question in its initial decision
regarding subpart 6 of contention Utah E, with its holding that such costs are
considered preconstruction costs that need not be accounted for under the MSA,
see LBP-05-21, 62 NRC at 308-09, and so seemingly would be recoverable, if at
all, as a return of investment under MSA Schedule 4.

Also raised as cost estimate concerns, and like