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Revision of the NRC Enforcement Policy
AGENCY: Nuclear Regulatory Commission.
ACTION: Policy Statement: revision.

SUMMARY: The Nuclear Regulatory Commission (NRC) is publishing a complete revision of
its General Statement of Policy and Procedure for NRC Enforcement Actions (NUREG-1600)
(Enforcement Policy or Policy). This is the fourth complete revision of the Enforcement Policy
since it was first published as a NUREG document on June 30, 1995 (60 FR 34381). The NRC
publishes the policy statement as a NUREG to foster its widespread dissemination. This
revision: (1) incorporates the Interim Enforcement Policy that was used during the NRC Power
Reactor Oversight Process Pilot Plant Study into the main body of the Enforcement Policy as
permanent guidance; (2) adds an interim Enforcement Policy for exercising enforcement
discretion for inaccurate or incomplete performance indicator data for nuclear power plants;

(3) changes examples of violations for operating reactors regarding changes, tests, and
experiments; (4) adds examples of violations for inaccurate or incomplete performance indicator
data; (5) changes examples of violations involving the failure to secure, or maintain surveillance
over, licensed material; and (6) edits existing guidance to assure clarity of existing policy and
consistency with the intent of the Interim Enforcement Policy. The intent of this Policy revision
is to continue to move towards a more risk-informed and performance-based approach.

DATES: This action is effective on May 1, 2000. Comments on this revision should be
submitted on or before May 31, 2000 and will be considered by the NRC before the next
Enforcement Policy revision.

ADDRESSES: Submit written comments to: David L. Meyer, Chief, Rules and Directives
Branch, Division of Administrative Services, Office of Administration, Mail Stop: T6D59, U. S.
Nuclear Regulatory Commission, Washington, DC 20555-0001. Hand deliver comments to:
11555 Rockville Pike, Rockville, Maryland, between 7:30 a.m. and 4:15 p.m., Federal workdays.
Copies of comments received may be examined at the NRC Public Document Room 2120 L
Street, NW. (Lower Level), Washington, DC.

The NRC'’s Office of Enforcement maintains the current policy statement on its
homepage on the Internetwatvw.nrc.gov/OE/.




FOR FURTHER INFORMATION CONTACT: Bill Borchardt, Director, Office of Enforcement,
(301) 415-2741, or Renée Pedersen, Senior Enforcement Specialist, Office of Enforcement, U.S.
Nuclear Regulatory Commission, Washington, D.C. 20555-0001, (301) 415-2741.

SUPPLEMENTARY INFORMATION:

The NRC Enforcement Policy was first issued as a formal policy statement on
September 4, 1980. Since that time, the Enforcement Policy has been revised on a number of
occasions. Most recently (November 9, 1999; 64 FR 61142), the Policy was completely
republished. That revision modified the method for assessing the significance of violations that
included eliminating the term “regulatory significance” and with it the practice of escalating the
severity level of a violation based on aggregation or repetitiveness. The NRC is constantly
refining and improving its policy and processes to ensure that enforcement actions are
appropriate and contribute to safety.

On August 9, 1999 (64 FR 43229), the NRC published an Interim Enforcement Policy
that was used during the NRC Power Reactor Oversight Process Pilot Plant Study. The interim
policy was developed as an integral part of the revised Reactor Oversight Process (RROP) and
was designed to complement the structured performance assessment process by focusing on
individual violations. Under the new process, the Agency Action Matrix dictates the
Commission’s response to declining performance whether caused by violations or other
concerns. The intent of the new process is to implement a unified agency approach for
determining and responding to performance issues of a licensee that--

Maintains a focus on safety and compliance;
Is more consistent with predictable results;
Is more effective and efficient;

Is easily understandable; and

Decreases unnecessary regulatory burden.
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The new assessment process will use a Significance Determination Process (SDP) to
characterize inspection findings based on their risk significance and performance impact. The
SDP will assign a color band of green, white, yellow, or red to each inspection finding to reflect
its risk significance. If a violation is associated with the inspection finding, the NRC’s
enforcement program will use the results of the SDP to determine how the violation should be
dispositioned--thus, supporting a unified approach to significance. Under this approach,
violations are not normally assigned severity levels, nor are they subject to civil penalties. If the
finding cannot be evaluated through the SDP, the NRC will rely on the guidelines for assessing
significance within the Enforcement Policy, including the examples of violations included in the
supplements. These violations will be assigned severity levels and be subject to civil penalties.

The interim policy stated that, if successfully implemented through the pilot plant study,
the Interim Enforcement Policy would be applied to all reactors.



In developing this Policy revision, the NRC considered comments of various internal and
external stakeholders. Consideration was given to written comments submitted in response to
(1) SECY-99-007, “Recommendations for Reactor Oversight,” dated January 8* (H38e
announcement of the Interim Enforcement Policy (August 9, 1999; 64 FR 432pd@)the
July 26, 1999 (64 FR 40394), notice requesting public comment on the pilot program for the new
regulatory oversight prografnConsideration was also given to information provided during
numerous meetings with representatives of the industry and public interest groups as part of the
RROP.

The NRC recognizes that additional changes may be made as part of the refinement of the
RROP and are anticipated in the materials areas that will conform to the move toward risk-
informed performance-based inspections in this area.

The more significant changes to the Enforcement Policy (in the order that they appear in
the Policy) are described below:

lll. Responsibilities

The term “escalated enforcement action” (included as footnote number three in this
section) has been expanded to include a Notice of Violation (NOV) associated with an inspection
finding that the RROP’s Significance Determination Process (SDP) evaluates as low to
moderate, or greater safety significance. These actions warrant consideration as escalated actions
given the risk significance associated with the violations.

IV.A Assessing Significance

This section has been modified to address violations associated with inspection findings
evaluated through the SDP. The NRC will continue to assess significance by considering:
(1) actual safety consequences; (2) potential safety consequences, including the consideration of
risk information; (3) potential for impacting the NRC's ability to perform its regulatory function;
and (4) any willful aspects of the violation. Paragraph (5) has been added to recognize that with
implementation of the RROP, the NRC will rely on inputs from the SDP to address violations
associated with inspection findings evaluated through the SDP. Consistent with the guidance
previously included in the Interim Policy, violations associated with findings that the SDP
evaluates as having very low safety significance (i.e., green) will normally be described in
inspection reports as Non-Cited Violations (NCVs). The finding will be categorized by the

! See letter from Ralph Beedle of the Nuclear Energy Institute, to David L. Meyer of the NRC, dated
February 22, 1999.

2 See letter from Robert W. Bishop of NEI, to David L. Meyer of the NRC, dated September 8, 1999.

% The Commission paper addressing the results of the revised reactor oversight process pilot program
includes a complete list of the 21 commentors and their comments.
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assessment process within the licensee response band. However, a Notice of Violation (NOV)
will be issued if the issue meets one of the three applicable exceptions in Section VI.A.1.
Violations associated with findings that the SDP evaluates as having low to moderate safety
significance (i.e., white), substantial safety significance (yellow), or high safety significance (red)
will be cited in an NOV requiring a written response unless sufficient information is already on
the docket. The finding will be assigned a color related to its significance for use by the
assessment process. Violations associated with issues that do not lend themselves to a risk
analysis (i.e., potential for impacting the NRC’s function and willfulness), will be evaluated in
accordance with the guidance in paragraphs (1) through (4) of this section. The guidance also
notes that the Commission reserves the use of discretion for particularly significant violations
(e.g. an accidental criticality) to assess civil penalties in accordance with Section 234 of the
Atomic Energy Act of 1954, as amended.

V. Predecisional Enforcement Conferences

This section has been modified to address the relationship between Regulatory
Conferences and the enforcement program. The RROP uses Regulatory Conferences as
opportunities for the NRC and licensees to discuss the significance of findings evaluated through
the SDP whether or not violations are involved. The Enforcement Policy has been revised to
state that Regulatory Conferences may be conducted in lieu of predecisional enforcement
conferences violationsare associated with potentially significant findings. While the primary
function of a Regulatory Conference is on the significance of findings, the significance
assessment from the SDP provides an input into the enforcement process in terms of whether
escalated enforcement action (i.e., an NOV associated with a white, yellow, or red finding)
should be issued. Given this process, a subsequent predecisional enforcement conference is not
normally necessary. This section has also been revised to clarify the NRC'’s position that it will
provide an opportunity for an individual to address apparent violations before the NRC takes
escalated enforcement action. Whether an individual will be provided an opportunity for a
predecisional enforcement conference or an opportunity to address an apparent violation in
writing will depend on the severity and circumstances of the issue and the significance of the
action the NRC is contemplating.

VI. Disposition of Violations

This section has been renamed and modified by consolidating all of the guidance on the
normal approach for dispositioning violations. Depending on the significance and circumstances,
violations may be considered minor and not subject to enforcement action, dispositioned as
NCVs, cited in NOVs, or issued in conjunction with civil penalties or orders. The NCV
guidance has been moved out of Section VII.B.1 of the Policy that discusses special types of
mitigation discretion and into this section because issuance of an NCV is a routine method for
dispositioning Severity Level IV violations and violations associated with green SDP findings.

For consistency, the guidance in Section VI.A.8 for dispositioning Severity Level IV violations
for all licensees other than power reactor licensees has been reworded to express the guidance in



terms of conditions when an NOV should be issued rather than criteria for dispositioning a
violation as an NCV. This section also restores the definition of repetitive violation (footnote 7)
that was inadvertently deleted during the last Policy revision. (Consideration of the repetitive
nature of the violation does not apply to the revised Reactor Oversight Program.)

VI.B Notice of Violation

This section has been modified to state that the NRC may require that a response to an
NOV be under oath if the violation is associated with a low to moderate, or greater safety
significant finding as evaluated by the SDP. This is consistent with the agency’s existing
practice of requiring that an NOV response be under oath for Severity Level |, Il, or Il violations.

VI.C. Civil Penalty

This section has been modified to state that civil penalties are also considered for
violations associated with inspection findings evaluated through the Reactor Oversight
Program’s SDP that involved actual consequences, such as an overexposure to the public or plant
personnel above regulatory limits, failure to make the required notifications that impact the
ability of Federal, State and local agencies to respond to an actual emergency preparedness event
(site area or general emergency), transportation event, or a substantial release of radioactive
material. This is consistent with the Interim Policy, in that civil penalties will not be proposed
for violations associated with low to moderate, or greater safety significant findings absent actual
consequences.

VII.A Escalation of Enforcement Sanctions

Consistent with the Interim Policy, this section has been modified to recognize that the
NRC may also exercise discretion and assess civil penalties for violations associated with
findings that the Reactor Oversight Program’s SDP evaluates as having low to moderate, or
greater safety significance (i.e., white, yellow, or red) that are particularly significant.

VII.B Mitigation of Enforcement Sanctions

This section has been modified by adding footnote 10 to clarify that the mitigation
discretion addressed in Sections VII.B.2 - VII.B.6 does not normally apply to violations
associated with issues evaluated by the SDP. The revised Reactor Oversight Program will use
the Agency Action Matrix to determine the agency response to performance issues. The Agency
Action Matrix has provisions to consider extenuating circumstances that were previously
addressed through enforcement mitigation.



Supplement I--Reactor Operations

Examples C.9, C.10, D.5, and E involving changes, tests, and experiments (i.e.,
10 CFR 50.59) have been modified. The previous examples were developed in conjunction with
the final rule for 10 CFR 50.59 and were based on the “change acceptability” criterion, i.e.,
whether the changes would be found acceptable by the Commission. Before publication of the
final rule, the NRC determined that the change acceptability criterion was not conducive to
efficient or effective enforcement or regulation. The inefficiency stemmed from the fact that, in
many instances, the acceptability of a change could not be determined without having the type of
information that would be provided with the formal submission of a license amendment. Taking
enforcement action after the often lengthy evaluation of a license amendment was not considered
effective. The examples have been modified by basing the significance of the 10 CFR 50.59 or
related violation on the resulting physical, procedural, or analytical change to the facility as
evaluated through the SDP. This will ensure a consistent approach for significance
determinations. Violations will be categorized at Severity Level Il if the resulting change were
evaluated by the SDP as having low to moderate, or greater safety significance (i.e., white,
yellow, or red finding). Violations will be categorized at Severity Level IV if the resulting
change were evaluated by the SDP as having very low safety significance (i.e., green finding).
Violations will be considered minor if there was not a reasonable likelihood that the change
requiring 10 CFR 50.59 evaluation would ever require Commission review and approval prior to
implementation. Violations of 10 CFR 50.71(e) will be considered minor if the failure to update
the FSAR would not have a material impact on safety or licensed activities.

Supplement IV--Health Physics (10 CFR Part 20)

This section has been revised by modifying an existing example (C.11) and adding
examples (D.10 and E) to address violations involving the failure to secure, or maintain
surveillance over, licensed material. In addition, the example for failure to control material
included in Supplement VI (C.1) is deleted in an effort to consolidate the guidance on this
subject in one area. The new examples establish a more risk-informed, performance-based
approach to determine the types of security violations that should be considered significant,
versus those of less serious concern. This guidance is intended to focus licensees’ attention on
assuring a program of training, staff awareness, detection (auditing), and corrective action
(including disciplinary action) to detect and deter security violations. Such a program normally
is not a specific regulatory requirement, but rather a function that licensees need to perform as an
inherent part of their compliance program. Normally, security violations that occur despite such
a program will be considerdadolated

Supplement VII--Miscellaneous Matters
New examples (C.3, D.3, and E) have been added to address inaccurate or incomplete

Performance Indicator (PI) data from the Reactor Oversight Program. Inaccurate or incomplete
Pl data that would have caused a PI to change from green to white are categorized at Severity



Level IV. Inaccurate or incomplete Pl data that would have caused a Pl to change from green to
either yellow or red; white to either yellow or red; or yellow to red are categorized at Severity
Level lll. Inaccurate Pl data that would not have caused a PI to change color are considered
minor. Consistent with existing policy, enforcement action is not taken for minor violations.

Interim Enforcement Policy Regarding Enforcement Discretion for Inaccurate or Incomplete
Performance Indicator Data for Nuclear Power Plants

Because both the NRC and licensees are in a learning process for the submission and
review of Pl data, some errors are expected. Therefore, the Enforcement Policy has been
modified by adding an interim policy for exercising discretion for all non-willful violations of
10 CFR 50.9 for the submittal of inaccurate or incomplete Pl data. This policy will remain in
effect until January 31, 2001. Non-willful violations that are more than minor will be
documented in inspection reports followed by an explanation that the NRC is exercising this
discretion in accordance with Section VII.B.6 of the Enforcement Policy. The interim policy
provides that violations involving inaccurate or incomplete Pl data submitted to the NRC that
would not have caused a PI to change color do not normally warrant documentation given the
minimal safety significance. Consistent with existing policy, no enforcement action will be taken
for these minor violations. In addition, consistent with existing guidance in Section IX,
enforcement action will not normally be taken for inaccurate Pl data that are corrected before the
NRC relies on the information or before the NRC raises a question about the information.

Paperwork Reduction Act

This final policy statement does not contain a new or amended information collection
requirement subject to the Paperwork Reduction Act of 1995 (44 U.S.C.&8%&0). Existing
requirements were approved by the Office of Management and Budget, approval number
3150-0136.

Public Protection Notification
If a means used to impose an information collection does not display a currently valid
OMB control number, the NRC may not conduct or sponsor, and a person is not required to
respond to, the information collection.
Small Business Regulatory Enforcement Fairness Act
In accordance with the Small Business Regulatory Enforcement Fairness Act of 1996, the

NRC has determined that this action is not a "major" rule and has verified this determination with
the Office of Information and Regulatory Affairs, Office of Management and Budget.



Accordingly, the NRC Enforcement Policy is revised to read as follows:

GENERAL STATEMENT OF POLICY AND PROCEDURE FOR NRC ENFORCEMENT
ACTIONS
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PREFACE

The following policy statement describes the enforcement policy and procedures that the
U.S. Nuclear Regulatory Commission (NRC or Commission) and its staff intends to follow in
initiating and reviewing enforcement actions in response to violations of NRC requirements.
This statement of general policy and procedure is published as NUREG-1600 to foster its
widespread dissemination. However, this is a policy statement and not a regulation. The
Commission may deviate from this statement of policy as appropriate under the circumstances of
a particular case.

[. INTRODUCTION AND PURPOSE

The Atomic Energy Act of 1954, as amended, establishes "adequate protection” as the
standard of safety on which NRC regulations are based. In the context of NRC regulations,
safety means avoiding undue risk or, stated another way, providing reasonable assurance of
adequate protection of workers and the public in connection with the use of source, byproduct
and special nuclear materials.

While safety is the fundamental regulatory objective, compliance with NRC requirements
plays an important role in giving the NRC confidence that safety is being maintained. NRC
requirements, including technical specifications, other license conditions, orders, and regulations,
have been designed to ensure adequate protection -- which corresponds to "no undue risk to
public health and safety” -- through acceptable design, construction, operation, maintenance,
modification, and quality assurance measures. In the context of risk-informed regulation,
compliance plays a very important role in ensuring that key assumptions used in underlying risk
and engineering analyses remain valid.

While adequate protection is presumptively assured by compliance with NRC
requirements, circumstances may arise where new information reveals that an unforeseen hazard
exists or that there is a substantially greater potential for a known hazard to occur. In such
situations, the NRC has the statutory authority to require licensee action above and beyond
existing regulations to maintain the level of protection necessary to avoid undue risk to public
health and safety.

The NRC also has the authority to exercise discretion to permit continued operations --
despite the existence of a noncompliance -- where the noncompliance is not significant from a
risk perspective and does not, in the particular circumstances, pose an undue risk to public health
and safety. When noncompliance occurs, the NRC must evaluate the degree of risk posed by that
noncompliance to determine if specific immediate action is required. Where needed to ensure
adequate protection of public health and safety, the NRC may demand immediate licensee action,
up to and including a shutdown or cessation of licensed activities.
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Based on the NRC's evaluation of noncompliance, the appropriate action could include
refraining from taking any action, taking specific enforcement action, issuing orders, or providing
input to other regulatory actions or assessments, such as increased oversight (e.g., increased
inspection). Since some requirements are more important to safety than others, the NRC
endeavors to use a risk-informed approach when applying NRC resources to the oversight of
licensed activities, including enforcement activities.

The primary purpose of the NRC’s Enforcement Policy is to support the NRC's overall
safety mission in protecting the public health and safety and the environment. Consistent with
that purpose, the policy endeavors to:

e Deter noncompliance by emphasizing the importance of compliance with NRC
requirements, and

® Encourage prompt identification and prompt, comprehensive correction of violations of
NRC requirements.

Therefore, license€s;ontractors,and their employees who do not achieve the high
standard of compliance which the NRC expects will be subject to enforcement sanctions. Each
enforcement action is dependent on the circumstances of the case. However, in no case will
licensees who cannot achieve and maintain adequate levels of safety be permitted to continue to
conduct licensed activities.

[I. STATUTORY AUTHORITY AND PROCEDURAL FRAMEWORK
A. Statutory Authority

The NRC's enforcement jurisdiction is drawn from the Atomic Energy Act of 1954, as
amended, and the Energy Reorganization Act (ERA) of 1974, as amended.

Section 161 of the Atomic Energy Act authorizes the NRC to conduct inspections and
investigations and to issue orders as may be necessary or desirable to promote the common
defense and security or to protect health or to minimize danger to life or property. Section 186
authorizes the NRC to revoke licenses under certain circumstances (e.g., for material false

“This policy primarily addresses the activities of NRC licensees and applicants for NRC licenses. However, this
policy provides for taking enforcement action against non-licensees and individuals in certain cases. These non-
licensees include contractors and subcontractors, holders of, or applicants for, NRC approvals, e.g., certificates of
compliance, early site permits, or standard design certificates, and the employees of these non-licensees. Specific
guidance regarding enforcement action against individuals and non-licensees is addressed in Sections VIII and X,
respectively.

*The term "contractor" as used in this policy includes vendors who supply products or services to be used in an
NRC-licensed facility or activity.
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statements, in response to conditions that would have warranted refusal of a license on an
original application, for a licensee's failure to build or operate a facility in accordance with the
terms of the permit or license, and for violation of an NRC regulation). Section 234 authorizes
the NRC to impose civil penalties not to exceed $100,000 per violation per day for the violation
of certain specified licensing provisions of the Act, rules, orders, and license terms implementing
these provisions, and for violations for which licenses can be revoked. In addition to the
enumerated provisions in section 234, sections 84 and 147 authorize the imposition of civil
penalties for violations of regulations implementing those provisions. Section 232 authorizes the
NRC to seek injunctive or other equitable relief for violation of regulatory requirements.

Section 206 of the Energy Reorganization Act authorizes the NRC to impose civil
penalties for knowing and conscious failures to provide certain safety information to the NRC.

Notwithstanding the $100,000 limit stated in the Atomic Energy Act, the Commission
may impose higher civil penalties as provided by the Debt Collection Improvement Act of 1996.
Under the Act, the Commission is required to modify civil monetary penalties to reflect inflation.
The adjusted maximum civil penalty amount is reflected in 10 CFR 2.205 and this Policy
Statement.

Chapter 18 of the Atomic Energy Act provides for varying levels of criminal penalties
(i.e., monetary fines and imprisonment) for willful violations of the Act and regulations or orders
issued under sections 65, 161(b), 161(i), or 161(0) of the Act. Section 223 provides that criminal
penalties may be imposed on certain individuals employed by firms constructing or supplying
basic components of any utilization facility if the individual knowingly and willfully violates
NRC requirements such that a basic component could be significantly impaired. Section 235
provides that criminal penalties may be imposed on persons who interfere with inspectors.
Section 236 provides that criminal penalties may be imposed on persons who attempt to or cause
sabotage at a nuclear facility or to nuclear fuel. Alleged or suspected criminal violations of the
Atomic Energy Act are referred to the Department of Justice for appropriate action.

B. Procedural Framework

Subpart B of 10 CFR Part 2 of NRC's regulations sets forth the procedures the NRC uses
in exercising its enforcement authority. 10 CFR 2.201 sets forth the procedures for issuing
Notices of Violation.

The procedure to be used in assessing civil penalties is set forth in 10 CFR 2.205. This
regulation provides that the civil penalty process is initiated by issuing a Notice of Violation and
Proposed Imposition of a Civil Penalty. The licensee or other person is provided an opportunity
to contest the proposed imposition of a civil penalty in writing. After evaluation of the response,
the civil penalty may be mitigated, remitted, or imposed. An opportunity is provided for a
hearing if a civil penalty is imposed. If a civil penalty is not paid following a hearing or if a
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hearing is not requested, the matter may be referred to the U.S. Department of Justice to institute
a civil action in District Court.

The procedure for issuing an order to institute a proceeding to modify, suspend, or revoke
a license or to take other action against a licensee or other person subject to the jurisdiction of the
Commission is set forth in 10 CFR 2.202. The licensee or any other person adversely affected by
the order may request a hearing. The NRC is authorized to make orders immediately effective if
required to protect the public health, safety, or interest, or if the violation is willful. Section 2.204
sets out the procedures for issuing a Demand for Information (Demand) to a licensee or other
person subject to the Commission's jurisdiction for the purpose of determining whether an order
or other enforcement action should be issued. The Demand does not provide hearing rights, as
only information is being sought. A licensee must answer a Demand. An unlicensed person may
answer a Demand by either providing the requested information or explaining why the Demand
should not have been issued.

[Il. RESPONSIBILITIES

The Executive Director for Operations (EDO) and the principal enforcement officers of
the NRC, the Deputy Executive Director for Reactor Programs (DEDR)and the Deputy
Executive Director for Materials, Research and State Programs (DEDMRS) have been delegated
the authority to approve or issue all escalated enforcement aétibhe.DEDR is responsible to
the EDO for NRC enforcement programs. The Office of Enforcement (OE) exercises oversight
of and implements the NRC enforcement program. The Director, OE, acts for the Deputy
Executive Director in enforcement matters in his absence or as delegated.

Subject to the oversight and direction of OE, and with the approval of the Deputy
Executive Director, where necessary, the regional offices normally issue Notices of Violation and
proposed civil penalties. However, subject to the same oversight as the regional offices, the
Office of Nuclear Reactor Regulation (NRR) and the Office of Nuclear Material Safety and
Safeguards (NMSS) may also issue Notices of Violation and proposed civil penalties for certain
activities. Enforcement orders are normally issued by the Deputy Executive Director or the
Director, OE. However, orders may also be issued by the EDO, especially those involving the
more significant matters. The Directors of NRR and NMSS have also been delegated authority
to issue orders, but it is expected that normal use of this authority by NRR and NMSS will be
confined to actions not associated with compliance issues. The Chief Financial Officer has been
delegated the authority to issue orders where licensees violate Commission regulations by
nonpayment of license and inspection fees.

*The term "escalated enforcement action" as used in this policy means a Notice 