March 30, 2001

Mr. Richard A. Ratliff, Chief
Bureau of Radiation Control
Texas Department of Health
1100 West 49" Street
Austin, TX 78756-3189

Dear Mr. Ratliff:

I am responding to your letter of February 27, 2001, in which you request views on the
licensing of an assured isolation facility. You forwarded a letter from Honorable Warren Chisum
of Texas, in which he asks, “What requirements would be necessary, in addition to Part 61, to
establish an assured isolation facility in Texas?” The Commission’s policy, as described in the
enclosed correspondence, has been, and continues to be, that low-level radioactive waste
(LLW) should be disposed of safely as soon as possible after it is generated. Thus, the
Commission strongly supports State and compact efforts to develop new LLW disposal capacity
in accordance with the Low-Level Radioactive Waste Policy Amendments Act of 1985.
However, in view of the many complex waste disposal issues currently facing this Nation, the
Commission is open to serious consideration of any feasible and safe proposals.

An assured isolation facility, as originally described by its authors,* is intended initially to be a
storage facility. Later, based on its performance, it could be converted to a disposal facility,
subject to the requirements in effect at that time. Its authors describe it as a LLW management
concept different from Part 61 near-surface disposal facilities. Instead of relying on site
features to help in isolating waste like Part 61, an assured isolation facility relies more heavily
on engineered barriers and “institutional controls,” or the monitoring and maintenance of the
facility, far into the future. Reliance on such controls is limited by Part 61 requirements to 100 years
after facility closure. The assured isolation concept also preserves future options (such

as the ability to remove waste and dispose of it elsewhere). Disposal of waste in 10 CFR Part
61 facilities is intended to be permanent and there are no requirements for retrievability. These
important differences notwithstanding, an assured isolation facility has many of the
characteristics and features of modern disposal facilities--concrete buildings and overpacks for
wastes, an above-ground design, an extensive monitoring and maintenance program to ensure
continued performance of the facility, and so forth. Although similar to or nearly identical to a
disposal facility in its design, suitable licensing criteria for such a facility that protect public
health and safety and the environment have not been defined. In the following response, we
offer three different approaches for licensing an assured isolation facility for your consideration.

Approach 1-- Storage under 10 CFR Parts 30, 40 & 70. The Commission believes that Texas
has the authority to license an assured isolation facility for storage of LLW in renewable terms
and to defer a decision on its ultimate disposition to the future. We note that the Texas Natural
Resources Conservation Commission (TNRCC) had a report prepared for it last summer that

includes licensing approaches for assured isolation.> Although NRC has not reviewed this

Luassured Storage Facilities: A New Perspective on LLW Management” by W. Newberry, T. Kerr, D. Leroy,
Radwaste Magazine, v.2, no.5, pp.13-22, September 1995.

2 “Texas Compact Low-Level Radioactive Waste Generation Trends and Management Alternatives Study,”
Rogers and Associates Engineering Branch of URS. RAE-42774-019-5407-2. August 2000.
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report, the initial licensing of such a facility for the possession and storage of LLW (under your
equivalent to 10 CFR Parts 30, 40 and 70) is relatively straightforward from a public health and
safety point of view, with the exception of issues associated with financial assurance for

ultimate disposal and whether (and when) the facility would be considered permanent disposal.
Converting the facility to a disposal facility at some time in the distant future is one of the

options addressed in the TNRCC report. Issues would need to be addressed by Texas in the

initial licensing, such as funding for removal and ultimate disposal of the waste if the facility was

not or could not be licensed for disposal in the future. Texas would also need to determine whether
such a facility meets the terms and obligations of the Texas Compact law. Finally,

Texas would also need to examine how current regulatory limits on the possession of special
nuclear material (SNM) might apply to an assured isolation facility. It is possible that an NRC
license would also be required to possess SNM in a facility licensed by Texas, since the

amounts of SNM might exceed those which Texas can license under its agreement with NRC.
While obtaining a second license for possession of these materials is possible, it would be an added
complication. If the State were to choose this approach, we would encourage you to coordinate
resolution of issues with NRC.

Approaches 2 & 3- Disposal under 10 CFR Part 61: It would also be possible to license an
assured isolation facility under Texas rules equivalent to NRC’s disposal regulations in 10 CFR
Part 61, while still preserving many of the desirable features of assured isolation. Such a
facility, while licensed for disposal, could still incorporate the following:

. a robust engineered facility with concrete buildings and overpacks for waste;
. recoverability or retrievability of the waste for disposal elsewhere at some future time;
. institutional controls for the indefinite future, although reliance on such controls in our

regulations is limited to 100 years; and

. funding sufficient for the long-term care program (such funding could potentially
cover the removal of the waste and disposal elsewhere).

The engineered barriers would be relied on, at least in part, to meet our regulations, while other
features, such as retrievability and funding for disposal in another facility, could be added at the
discretion of the State. There are two basic alternatives for licensing under Texas disposal
regulations equivalent to those in 10 CFR Part 61. The approach depends upon the design chosen
for assured isolation.

Approach 2 -- 10 CFR Part 61 near-surface disposal. If an assured isolation facility were to be
eventually covered with earth, it would be considered a near-surface disposal facility. This

facility would be subject to the general performance objectives in 10 CFR Part 61, Subpart C,

and to the detailed technical requirements that are contained in 10 CFR Part 61, Subpart D for near-
surface disposal. The Commonwealth of Pennsylvania had planned such a facility at one
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time, and had put into place regulations compatible with10 CFR Part 61. The proposed facility
included recoverability of the waste and an institutional control program lasting more than 100
years. The facility was to remain uncovered for a long period of time for monitoring and then
would have been covered with earth after it was closed. Because of the earthen cover, a facility
such as this could be licensed under your detailed technical requirements for near-surface
disposal equivalent to those in 10 CFR Part 61, Subpart D. We do not believe that any
additional requirements from a safety perspective would be needed for such a facility. If Texas
wanted to preserve certain features of assured isolation that are not mandated by 10 CFR Part
61, it could, at its discretion, specify an institutional control period longer than 100 years and
contingency funds to remove the waste and dispose of it elsewhere at some future time.

Approach 3 -- 10 CFR Part 61 above-ground disposal. This approach for licensing would be for

a facility that would not be covered with earth at any time in the future. Such a facility is
considered to be an “above-ground” disposal facility, and while covered by 10 CFR Part 61,

there are no detailed requirements for such a design in our regulations. It is not considered to

be “near-surface disposal” and would not be subject to the well-developed requirements in 10

CFR Part 61 for near-surface disposal. The above-ground disposal concept is similar in some
respects to entombment of low-level radioactive waste from nuclear power reactors in the
containment building after cessation of operations. NRC is currently investigating whether a
rulemaking is needed or desirable for entombment, and that effort may be useful if Texas

pursues above-ground disposal. (See All Agreement States Letter STP-01-017, Request for
Comments on an Advance Notice of Proposed Rulemaking and a Draft Rulemaking Plan
Concerning an Entombment Options for Power Reactors, dated March 7, 2001.) When NRC
amended 10 CFR Part 61 in 1993 to cover above-ground facilities, we noted that detailed

technical criteria would need to be developed if such a facility were to be proposed. NRC has

no plans to promulgate regulations for only one possible above-ground facility. If either Texas

or some other organization were to develop the requirements that would be needed to ensure long-
term isolation of waste with this type of facility, NRC would be willing to provide assistance with this
effort. We have enclosed our 1993 final rule on above-ground facilities for your information. The
lack of specificity in our regulations would provide some flexibility for the State

in terms of what the criteria might be.

Finally, we note that there may be SNM implications for Approaches 2 and 3 depending on the
amount of SNM stored at any one time prior to disposal.

We would be pleased to discuss these issues further. Please contact me or Spiros Droggitis of
my staff at 301-415-3340 for further information.

Sincerely,
/RA/

Paul H. Lohaus, Director
Office of State and Tribal Programs

Enclosures:
As stated
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WASHINGTON. D.C. 20565-0001

March 19, 198§

The Honorable Gary L. Walker
Texas House of Representatives
District 80

P.O. Box 2910

Austin, Texas 78768-2910

Dear Mr. Walker:

I am responding to your March 4, 1999, letter requesting the views of the Nuclear Regulatory
Commission (NRC) on assured storage (or assured isolation) as an alternative to disposal of
low-level radioactive waste (LLW). Our views on assured storage remain the same as those
expressed in my May 9, 1996 letter to David Leroy of Idaho. The Commission policy has been,
and continues to be, that LLW should be disposed of safely as soon as possible after it is
generated. Thus, the Commission strongly supports State and compact efforts to develop new
LLW disposa! capacity in accordance with the Low-Leve! Radioactive Waste Policy
Amendments Act of 1985. The Commission also is aware tha! there are a variety of complex
waste disposal issues currently facing this Nation, many of which are within the purview of the
Atomic Energy Act. In particular, in view of the many challenges in the area of site
decommissioning that are tied closely to the availability of safe and economic means of
managing LLW, the Commission is open to serious consideration of any feasible and safe

proposals.

We also recognize that a few States have expressed interest in the assured storage concept. If
a State came to the Commission directly seeking our views on the feasibility of assured
storage, we would evaluate the request in accordance with our regulatory responsibilities. This
evaluation would have 1o address several complex issues associated with assured storage,
such as when does assured storage constitute disposal, what financial assurance would be
required during the storage period, and how would current regulatory limits on the possession
of special nuclear material apply to an assured storage facility.

Because no one has applied to the NRC for a license to construct and operate an assured
storage facility. pur se, the NRC has not licensed an assured storage facility. However, the
NRC has licensed numerous commercial nuclear facilities that included LLW storage as an
integral component of other nuclear activities. We do not consider assured storage to be the
equivalent of permanent disposal of LLW. By its very nature, assured storage is considered a
temporary facility. If it were intended to be permanent, we would review an application for such
a facility under our requirements for LLW disposal in 10 CFR Part 61. As | stated in my letter to
Mr. Leroy, the NRC would need to determine which regulations to apply in reviewing an

' application 1o construct an assured storage facility. The applicable safety requirements would
vary based on the nature of the proposal and the potential risks to the public and the
environment, '
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I'trust that this response will be useful to Texas in your consideration of assured storage and

safe management of LLW. If the NRC can be of further assistance, please do not hesitate to
contact us.

Sincerely,

A ot s

Shirley Ann Jackson
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54 FR 81352
Published 12/3/91
Effective §/20/81

Standards for Protection Against
Radiation; Cormection

See Part 20 Statements of
Considerstion

57 FR 55062
Published 11/24/92
Effective 12/24/02

Clarification of Statutory Authority for
Purposas of Criminal Enforcament

See Part 11 Statements of Consideration

58 FR 33886
Published &/22/93
Effective 7/22/93

10 CFR Part 81
RIN 3150 — AEDQ

Licensing Requirements for Land
Disposal of Radioactive Wastes

AGENCY: Nuclear Regulatory
Commission,

AcTon: Final ruls,

SUMMARY: The Nuclear Regulatory
Commission (NRC) {s amending its
regulstions containing licansing
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ments for low-lavel radicactive
wuste (LLW) disposal facilities. Thesa
Soenistia
regulations also apply to the licen
::on-wunhm d dilggcz! hc:il.ilin; nphic:
» " contro mmn
t!mp- nguhﬂum 'Lw the pgnn
" tallored to

LEW divponah apa
W disposal; update the Paperwork
Raduction Act Statemaent in
mu]uh:nl. and identify the correct

C recipient of coples of the licensee’s
anoual reports. The ch
intended to simplify LL
facility licensing interactions for NRC,
the NRC Agreement States, and
ﬁmnuu applicants for LLW disposal

censes, -

EFFECTIVE DATE: July 22, 1993,
ADORESSES: Coples of the regulatory
m:l]i'nhl the environmental asssssment
an

ding of no significant impact,
and the comments received on &:ﬁ rule

may be sxamined at the NRC Public
Document Room at 2120 L Street NW.
{Lower Level), Washington, DC.
;OIH WEEPOHH!ATI%! MNTIC‘IE". Mel
ilbarberg, Office of Nuclear Regulat
Ressarch, U.S. Nuclsar Regulatory o
Commission, Washington, DC 20555;
telephone {301) 492-3810,

SUPPLEMENTARY IMFORMATION:
Background
The NRC published a proposed ruls

in the Federal on/March 8,
1892, (87 FR 8023—8096) that proposed

to make four specific changes 1o 10 CFR
putél (b ar referred 1o s “part

81" or “the ticn"). Part 61 sets out
licensing ments, licensing

rocedures, and performance objectives

r the land disposal of LLW waste. A
review of part 81 litinlt the backdrop
of current State and Compact eflorts to
site and develop LLW dis; facilities
identified the need to m the
regulations as follows: (1] Clarify that 10
CFR part 81 also spplies to above-

und dis facilities; (2) replace
g:phnum oo

"quality contrel “in
§61.12{}) with the phrase " pnﬂity
assurance program,” uilnro% to LLW
disposal; (3) update the Paperwork

uction Act Statement in §61.8; and
(4] identify the correct NRC recipient of
coples of the licenisss’s annual re 5
A 30-dav comment pariod expired on
Apri! G, 1992. Comments wers recaived
from six respondenta.

Summary and Analysis of Public
Comments
Two of the letters came from Statas,

- one from s dtizens group, one from an

sovironmental consulting company, ans
from a LLW facility developer, and ons
Eom a privats citizen. Three of the

61-5C-6

respondents provided no actual
comments but only wrote to Indicate
thelr support for the proposed
rulemaking. Two of the actual
mﬂ{ﬂ;ﬂ. the State El'ml.l&oh and the
company, objected 1o carlsln
provistons of the proposed rule and
provided comments on those
gmdlim The objections raised b
&34 two commanters focised on the
change which clarifies that 81 alsn
applies 10 sbove-ground LLW dispossl
facilities. The developar mmm-nf:d an
& part of the rule that was not bein
revised. One of the commenten nrud
& concern about shallow land burlal that
was nol germans to this rulemsking.

Issue: Abandonment of the Sy:tems
Approach
The State of Hlinols and the
consulting company expressed concam
that the proposed amsndments to clarily
the tp: cability of part 81 to shove-
ground disposal amounted to more than
aimple clarification. Thess two
commenters took the view thal the
amendments constituted a

signifcant change in, or sven
abandonment of, the regulatory concap
that was the foundetion of part 81 an

reforred to as the “systems approsch *
The consulting company stated that twa
of the basic concepts of the systems
approach in part 81 were that “the slis

ould make » aignifBcant contribution
to the long-term {sclation of the wastes,”
and “as reliance oo the long-term
s.rfurmmm of enginesred fsatures

pcressss over Hma, relience on the slie
must increass over time in order to
compensate.” The same commanter
stated that the site would play a
significantly less important rale In
assuring the long-term {solation of the
wasts for sbove-ground disposal
facilities withou! soil covers than it
would for dis facilities built into
the ground with sall covers. The
commenter stated that there would hava
1o be overwhelming reliance on the
above-ground enginsersd structures nal
only to contain the wastes over the shan
term, but to provide long-term Inolating
as well. The commentsrs argued thal
:IMR'C lii;.l{;jﬂﬂn 1s ax abandonment hy
of the systern a ch fo LLW

disposal. FpTos

Responsa

The systems approsch to safs dispasal
of LLW was and still is the foundatlim
of licensing under part 81, The NRC: la
not abandoning that regulatory connep
in the proceas of clarifying thit pan 81
can be used (o license above-ground
disposal facilities. In pursuing tha
concept of the systems spproach during
the development of part 81, NRC
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Hmmodmthlt for LLW d.ir{oodmbdllmun
to meat the mnmnn [ Vel
subpart C, would have to be an
integrated performance of all of the
disposal system components (L.a. the
site, the waste form, the engin or
facility design, the operation, and the
clorure of the facility). Each component
of the disposal system would
some particule~ contribution 1o the
m dmmdm 1-::-1.:11:::2'Ill of the gm
it dependent upon the &r

design. As an int ptdsyﬁ‘-ﬁth
components wuu]m with sach
other to protect the public health and
safety. assumption applies to any
LLW disposal facility, whether it is in

d or above-gound. As noted in

the
© the gl.mmnl of Considerstions for the

rule, technjcal criteria,

analogous to thoss presantly in 10 CFR

art 81 but specific to abov d
S!lpoltl. do oot exist. Nor is m NRC
providing either technical criteris or

dance for s d di

esigns in this ruiemaking, It is
axpected that should NRC recelve an
application for abave-ground disposal,
citeria will be developed on a case-by-
case basis.

In any cass, whether an LLW facili
is in the ground or above ground., it
bave to meet the 61 ance

" objectives to be licensed for LLW

dj'ﬁ”’d' and performance assessmants

will evaluate the interactions of the sita,

E::ifn. #ic., to determine If they will
tin s safe facility,

Issue: NRC Promotion ef an Unpreven
and Questionably Safe Dis;
Technology

The public bealth and safety
implications of the proposed action
were also & major concern to the
consulting company. That commenter
objected to the proposed rule on the
E’dﬂ.‘ndl that the NRC could not ensure

at the public health and safety would
be protected because the Agency had
not w;hd.li;tod l];lﬁn.fﬁty ofan t?:hm
ground dis cility over the 500
years durﬁgo::hlch th?u would be &
radiological hazard ot such s facility.
The commenter alsc asserted that the
NRC had not demonstrated through the
proposed rule that an overall
system of such a design could, with
;l:fannb]s mb ce, mofﬂ t:e c

ormance objectives of subpart C, as
such a facility would be required to do
before an LLW licenss could be granted.
Ilé:ﬂd.'lutlﬁ. d‘h;.i mmm;n::;n :uitod that
sbove-ground dis technology was
pot spacificall ﬂp:j.:lud in the
Environmental Impact Statement (EIS)
for the extetine pemt 81 and noted that
no additional assessment was offared ma

part of the propased rulemaking, From

this commenter's perspactive,
proposing the P‘"l to luth:ﬂ’u the
use of above-ground disposal, NRC is
promoting an unproven and

questionably safe disposal technology.

Responss
The structurs of part 81 fa thet all
land disposal facilities must meet the
ormance ves of subpart C.
¢ subpart C performance objectives
are the safety objectives, intended to
protect the pnattlhropuhﬁm from
releasss of radioactivity, to protect
!n-:éirldul].l from dffagmvmdm:uﬁm
and lo proisct indivi
hd%ty Epmhtim TL}.'W land disposal
application for any
ffupill.l must demonstrats compliance
with thess objectives. If NRC recaived a
license application for an aboveground
facility, NRC would perform u safety
svalustion as & necessary of the
Hunm process to dstermina if the
required performance cbjectives would
be fulfilled. NRC's analysis and
evaluation for such & facility would be
basad on slte- fic information and
data obtained during the lcensing
Pprocess to assess compliance with the
performance objectives. Additionally, in
accordance with 10 CFR 51.80(s), the
NRC will prepars an EIS for the hacility
:i'ilﬂ . alli lﬁ ge br:hy-:ll' wdu 10
cerLM un
Thparign
Lisue: Lock of Technicol Requirements
for Above-Ground Disposal—Maore
Complicated Licensing Process
The two commanters who objected to
the proposed rule also objected because
it did not contain technical

requirements for tbanmd disposal,
Part 81 contains detailsd technical
requirements Bcally for near-
surface disposal facilities but no
equivalent technical ments far
above-ground facilities are present in
the exd part 61, nor were any
proposed ths rulemaking The
:Dl:?g;;:ltbﬂ maintein m!:l.ti:’m ding

es e to als exten
the applicab: ﬁmemm
ground disposal facilities without
e conmulting compeny sias objectsd

com
1o the proposed g\l.ll bf:-nl.{u the
commenter believes that NRC's
intsntions to d.;w{up 1&;;-&1 "
ents after an application

mwnu!d increase un
and complicate, rether than simplify.
the Heensing process. The commenter
siated that developing the requirements
at the same time & licenss application s
under review would o license
review to undesired debats about the
adequacy of the regulations and the

¢1-8C-7

manner in which they were devalo;
The commenter argued that NRC should
develop the technical requirements for

bov d di '
nm":ﬁtmn sposal now, as pant of

Response

The NRC continues te support its
cotori for shove.ground Sispes oit
criteria for with
this rulemaking. While some States have
considered abo und disposal. no
Stmh.umﬂhc ded to build such
a facility. Thus, may not even
recaive an application to license an
above-ground facility. Therefors, NRC
believes that it is » more efficient use of
NRC resources to develop technical
criteria when thers are actus! plans for
an above-ground facility rather than
speculate at this time as to how such
facility might be desi

Although the decision to defer
development of the technical criteris for
an ebove-ground disposs! facility will
introduce some uncertainty into the
licensing process, the Commission does
not believe that this deferral will
substantially Interfare with the
development of a Hoense application for
such s facility or the NRC review of
such s licanse application. As noted
previcusly, the performance objectives
of subpart C must still be met, and
furtharmore, the near-surface disposal
requirements currently In §61.50,
i“'n'.ﬁf §e81.52 :?i-y b.bu-m toa
potential licenss applicant in preparing
a licenss application for an above-
ground disposal cility.

Issue: Increased Regulatory Uncertainty
for Above-Ground Disposal

The consulting company
concern that if an ment Stats
receives an application for above-

d disposal and NRC has not
eveloped technical ents, the
Agreement State will have to develop its

own iechnical requirements which
could be different from thom developed
by another Agreement State or by the
NRC. The commenter's view is that the
differences In ments could raise
issues that would ultimately have to be
resolved by NRC or by the courts.

Response

NRC {ze4 that different States
and the NRC might ulilizs different
technical criteria appropriats to the
mum design pro to them. The

C will provide ass to the

-:;runl ndc:]n]] to bcllitdl!l States’
efforts velo and utiliring
criteria. In any cﬂ.:? as noted previously
z the Commission, the performance

jectives of subpart C must still be met.
Any differences in technical approaches

September 28, 1985
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sbould not give rise to prwndhp """ above-groun

before NRC or the Courta,
Issue: LLW Licensing on an Ad Hoc
Basly

Accerding to one of the commantass,
the Eropond c.hm;u which include
facility review and criteria developmant
oD & case-by-case busls, raiss Lhe specter
of above-ground disposal facilities that
are designed, licensed, constructad,
oparatsd, and closed, o an ad hoc
basis. The commantar balieves such
licensing would be a retreat to the
method of licensing ussd before the
promulgation of part 81,

Response
* The NRC does not baliavs that the
termn “ad hoc" accurstely describes the
licensing decisions it will make on
s ound dis . NRC bas dealt
with and will continue 1o deal with
many specific licensing {ssues on & case-
by-cu-? blt.;l.l. anwlvtr. allfmu the
promulgation of part 81, the licanaing
process !nr,LLW%i;puﬂ is directed at
sttaining reasonable assurance that the
lcansed Bacility will meset the
gzr!:rm:::# chiscives slaubpant &
ranted thers will likely be new and
ﬁlﬂar:int hwgo uw::[ltog f&l bt
censing &n & ]
NRC will deal mm {aruse :’. it has
in the past, making sure that adequate
conservatism bas Incorporated in
the design or the siting of tha facility to
snsure the public safety.

Issue: Not Disposal but Long-Term
Storoge

One of tibo commmt-;ldob]-:t.:f to the
concept of above-groun .
nothing more than a suo-y:‘up hold-for-
decay, storage facility, The commenter
niotes that long-term storage of LLW is
inconsistent with Commission policy.
cTih' mmm'ah:;ttnr NRC to r;lh [ )

Bar Case an above-ground dis
facility without sx sarthen cover hpou
lubmu;lllﬂ different from a 500-year

ty.

storage fa
Response
The NRC would not treat an above-

d disposal facility as & 8t
m.hgﬂnmmc?mm

would need to demonstrate Jong-term

performance and m&ll.lz s required by

part 61. The facility d be licsnsed
facility and

a3 4 permanent dis
would be svaluated for compliance with
subparnt

gl Performance Objectives
Issue: Lack of Public Rols in the
Regulatory Process

Another issue ruised was that the
approach NRC intands to use to Hicense

Septembar 28, 1985

d disposal will not snsure
odoq[um opportunity for public

involvement in thmlgm
.

proposed e MR ppacibed ot
ts {ntent
e e
above-groun ] an
lication is recuived and cm & case-by-
lmpa batis. The commenter assumid that
B e i
c -] ]
nvolved (n Plhl dmltzpmnl and n{‘lm
of such requirements.

Rasponse
‘There bas been opportunity for public
participation in thgpuhhﬂsht{nlntﬁth

objectives o 3
m‘mm stablished hymm.
1o addition, thers will be unity
for the public to be {ovol the
regulatory pmn?l&nlltd ::él].imz.
an lpoll.l A
dim':imiy. the tlchn?r;l
review criteris for an above-ground
disposal facility will be developed cna
cass specific basis alter & license
application {s received for such a
facility. On s case specific basis the
Camminmion will detarmine whet
moechanism 1o use to establish the
technica! ments for the facility
licanss and the method for involving the
public in the development of such
requirements. In similer situstions
whers the technical criteria for licensing
has not been established by rule, the
Commission bas provided an
opportunity for es to the beering on
the licenss application for the facility,
the op, nity to comrment on the
licensing criteria. This occurred in the
Envirocare licanss application for a
alizad high-volums, low-activi

orfum and uranium waste di
facility (58 FR 2058) 1991 and in the
Loufsians En Services licenss
application for the design, construction,

operations of unigque uranium
snirichment facilities. (58 FR 23310)
1981,

Participation by & member of the
public in the licensing process s
described in NUREG-1274 includin
procedures for compliance with 10
Eﬂ 2, NRC's “Rules of Practice for

mestic Licensing Proceedings and
Issuance of Orders.” Federal Register
Notices (FRN) are published when an
application is tendered, when an
application is determioed to be
acceptable for docketing. when the Drah
Safety Evaluation ng::t (DSER) and
Draf Environmenta! Statement
(E1S) are completed, and when public
bearings are schoduled. NRC will also

blish & Notice of Intent to 1asue »

icense and a Notice of Issuance. The

public, States, tribes, and local

" repository that s licsn

P:wm.mnu can petition to participats
the licanaing s and can request
heerings to pmrdm" involvement.
Issun: Shollow Land Burial Facilities
Could be Considersd Gealogic
Repositories

‘The developer commented that the
second sentence of the definition “land
disposal facility”” which reads, “For
purposes of this chapter, s geologic
repository as defined in 80 {s not
considersd a land disposal facility”
might be construed to preclude shallow
Jand burial as s {z¢ible method for
LLW disposal. The commenter noted
that while the exclusion nrsoalng:lc
monlturln {2 supposed to decoupls

W facilities from desp geologic
facilities for high-level warte (HLW)
dirposal, the definition of geol
diww in :i't &c;thNRl:'ﬂ-ﬂ..nl

afou.l ons) i very .
and that mﬂ]m land buria) facility
for LLW could be considared & geclogic
repository under the part 80 definition.

Response

fect s miren Sumiasing pogerding.
reflects ¢ misunderstanding reg
NRC'» erpmd changes to the
definition of ""land disposal facility,"
and it addressss an issus which is
:uﬂuid:ﬁoi;h; mmt]g:t:lt scope of the

om - From eveloper's
comments, it could be that the
dwoh;ptr !.nmn-cl.'g believad that the
second sentence of the definition was
being added, or at least changed, as part
of s proposed revision to part 61.
However, neither was the case. The
language identified in this comment is
already part of the definition of “land
disposal facility” in part #1 and bes
been since the original rule was
promulgated in 1982. For purposes of
presenting the entirs definition as it
would appear when the revisions were
promulgsted, the NRC staff included the
second santence in what was refarred to
ms the proposed definition for “land
disposal facility" for the propossd
rulsmaking, Even though NRC was not
proposing to edd or change that
sentence, NRC stalf considered the
daveloper's comment to determine if the
wording of the second sentence could
be used to txl:ludil:g?ial shallow land
burial as an scceptable design for .
disposal of LLW.,

» staff does not believe that there
should be any difficulty in
differentiating betwsen s geologlc
under the
mequirements of part 80 for disposa) of
HLW and a lend disposal facility
licensad under the requirements of part
€1 for disposal of LLW, The definition
of a geologic repository must be read
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within the context of the purpose and
u:oi- of 10 C‘;"-'.Ill 80.1, ﬁhincﬁ:ﬁ
applies to & geologic repository that is
anry Hunns’ mm I.l'.;. Department of
Energy (DOE] in accordance with the
Nuclear Waste Policy Act of 1082,
Moreover, § 60.1 specifically states that
Em 60 "does not apply te any activity

censed under another of this
chapter.” Therefore, a shallov. land
burial facility licensed under part 81
would not come within the scope of
§50.1, but instead would 5t within the
scope niga.rl 81. The saff concludes
that no change is required 1o the second
santence in the definition for “land
disposa! facility” in part 61 to address
£ae developer’s comment.

Bazed on the analysis of public
comments and further review, the
staff bas prepared this final rule. Aa
dem-ibm:i below, thers are some
editorial differences between the

roposad definition for land disposal
acility’ and the definition to be
promulgeted in the final rule,

Discussion of the Revisions

1. Amend the definition of “land
disposal facility” In §861.2 to clarify that
the term refers to LLW disposal facilities
which are on or protrudes through the
earth’s surfaca and do not have an
earthen cover, in addition to those that
are ip the ground and have an sarthan
cover. The purpose of this change is 1o
clarify the regulstory applicability of
part 61 to the Licensing of “above-
ground” disposal designa like the
“above-ground veult,” in particular, and
the applicability of the performance-
objectives of part 61 to thees designs.

¢ definition of “land disposa
focility” offered in the proposed rule
read “land disposal facility” means the
land, bulldings, and equipment which
ars intended o be used for the disposal
of radicactive wastes an the surface or
into the subsurface of the land. For
purposes of this Chapter, & 'geclogic
repository’ as defined in part 60 innot
considered s ‘Jand disposal facility.”

For the finei rule, the wording of the
definition of “land disposal facility” has
been modified slightly from the
languege of the proposed definition in
order to better clarify that part 61 can be
usad by NRC 1o license above-ground
LLW disposal facilities. The final
definition of land disposal resds “land
disposal facility means the land,
buildings and structures, and equipment
which are intended 1o be used for the
diaposal of radicactive wastes. For
purposes of this Chapter, s "geclogic
repository” as defined in part B0 is not
raneidomd o "jpmd dicnnes] fasility I
the final definition. the words “on'the
surface or Into the subsurface of the

‘TRg

Iand" have been deleted to sliminats
confusiocn regarding the kinds of
facilities to which thess terms apply.
The word “structures” has besn added
since that term better describes the
types of engineared faaturss likely to be
constructed at an above-ground LLW
disposal facility. The Comraission
believes the final definition {s nota
substantive changs but & modification to
simplify the definition so that it iy sasjer
to understand.

At this ime, the NRC is not {ssuing
specific technical criteria for above-
ground disposal facilities that are
analogous to the near-surface disposal

ments of §§ 81.50(z), !1.51[:}.
and 81.52(a) of D becauss of the
el
und dis ties,
those portions of the regulation that d
spply generically to “land dis
L:dﬂﬂ:'o}ubimcﬂylp Licable 1o the
cen L ;;ﬁmms disposal
facilities. Speci y, this means that
the overall performance objectives of
subpart C will apply to |bow$mmd
disposal facilities, as well as the part 81
sdministrative and procsdural
requirements, the environmantal
monitoring requirements, the financlal
AAFUTRNCE ments, the waste
transfer and manifest requirements, and
the general institutional requirements.

Establisking the applicabllity of the
subpart C performance objectives to
above-ground disposal is particularly
imporiant. Any applicant for a license
for an abo d disposal facility
unduﬁlan 81 will have to demanstrate
to the NRC that the proposed facility
can mee! the same safety requirements
and dose limits that apply to any LLW
disposal facility that bas an o
cover. The demonstration of compliance
wi{&hn]; o addrn; td]:.o unirﬂlu features
of the above-ground design, the special
technics! considerations associated with
those festures, thelr potential health and
safety consequences, and reconcile them
xth the subpart C performance

Vel
et though soms of the requirements
in subpart D are only applicabls to nesr
surface disposal, the Commisaion stll
m&q would ba Huufu! toa
ve licenss applicant as
dance for planzing en above-ground
ﬁ:illjty and 13 the HR!C ar ent
States In the development of technical
rl%l.d.nm-nu for such facilities,
' provide further clarification
meger n.iinh. lelIa'hﬂ.lry og %&iﬂ 81t
¢ licensing of ebove-groun
facilities, NRC also is amen .
“Disposal Facility” discussion {n the
Concepls Sertion—81.7. The change to
§01.7(s}{1) clarifes the distinction
made by the NRC betwsen near-surface

61-sC-8

disposal and above-ground Ao
mgzulu that nur-n:{ludjlipﬁ.d

disposal facilities built partislly or
tolally sbove-grade have protective
sarthen covers, while similar facilities
constructed without sarthen covers ary
considered to be “sbove-ground

dis facilities.”

- is not wv‘ldfi;g i;:l';h:r technical
criteria or guidance for above-ground
disposa! designs with thess
amendments. It s & od that, should
NRC receive an application for sbove-

d disposal, criteris will be
eveloped on & case-by-case basts.

I Replaca the term “'quality control
Erngnm" in §81.12(f) with the term
lLEm.lljty Asfurance program, tajlored to

W disposal.” The purpose of this
change s to th:'law t sieps an
applicant for an LLW disposal facili
licenss must take in arder to assure that
the facility will perform a1 intended,
and also to eawure that the necessary
records and documentation are available
for svalustion and performence
assessmant by NRC or an Agreement
Stats at the time of License submittal,
Quality assurance {s a broad term that
encompasses quality control and also
includes manegerial controls and sudits.

HI. Revise § 61.8 to indicate that the
NRC ested and obtained OMB
spproval for the informstion eollection

uirements in part 81. Under the OMB
guidelines that were in effect when the
original part 81 was issued, OMB
lprrov of the part 81 information
collection requirements wes not

n# becauss the lation was
MaE 1o affect less E 10 licensees.

;&equsntl the OMB guidelines
changed, ._.:.J 81 was po longer
exempt from the OMB crprwal
rement. Accordingly, NRC
submitted part 81 for OMB review and
cbtained the OMB c]am.nkm t]éat is
required by the Paperwork Reduction
Act. The purpose of this change s to
update § 81.8 to correctly reflect this

tpﬁg'ml-

. Revise § 81.80(1){1) to identify the
carrect NRC beadquarters recipient of
copies of the annual report.

Issue of Compatibility for ot
P ty for Agreeme

Updar exdsting NRC policy and

Elldlllintl. two of the changes edopted

this rulemaking would be matters of
mmpalibi]im the NRC ent
States, The to the definition of
land disposa! facility in §81.2 s s
matter of Division I compatibility, and
the "QC" to “QA" change in §81.12(])
is & matter of Divizion I compatibility,
This meezs thet those Agreement States
that have assumed NRC's regulatory
authority for the disposal of LLW under

September 29, 1885
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section 274 of the Atomic Energy Act
routd be equined o omsarars e
w req to te
new definition of “land
facility” essentially verbatim directly
into their State regulstions for LLW

- However, States who have
.h?ddv nlactod » disposal technology
and adopted a more narrow regulatory
definition of “land facility” to
:ﬂwt I.hl:Iu]oclld ‘ti ch irlt'::sf. 1 not

to amend their regulato

ﬁm&:lo conform to this !I'J"l.llﬂ;’:
provided the selected technology falls
‘within the scope of 10 GFR part 81 and
the definition is not inconsistent with
the NRC definition.

The Incorporstion of the Division I
change is alsc required; however, the
Agreement States bave more flexibility
STt e,

on I change, the e 2
nead not be Id-ustiu.t to 'lhosul':ic
mmm. but the sffect cannot be leas
nt.

Besed on the existing guidelines, the
changes would have tobs in ted
mwu.i; 3 years after this nmmu

Finding of No Significant
Environmental Impact: Availability

The Commission has determined
under the Netional Environmantal
Policy Act of 1569 a5 amended, and the
Commission’s regulations {o subpart A
of 10 CFR part 51, that this rule is not
- llll}ul M-lil -\.Uuu ll'lljnl-uu.]'
affecting the quality of the buman
environment and, therefare, an
ln\dmmd %unje im 1;:[ mtoml:lh not
required. of the proj
changes—ths “quﬂty%nnpigl." to
“quality assurance' chenge in §81.12(j),
the up-:ruta of the Paperwork Reduction
Act Statement in §61.8, and the
correction of the organizational
inconsistency In §61.80(i)(1) are the
types of actions described in categorical
exclusion § 51.22(c}(2). As such they are
considered by the Commission 16 be
corrective and nonsubsantive in nature
and will pot have an impact oo the
snvironment. The remaining changes,
which n:hd.flynl.hl spplicability of part 61
to the licensing of above-ground LLW
disposal, alsoc will not have an impact
on the environment in that these
amsndments do not change the required
level of oversll performance for LLW
disposal facilities. Furthermors, any
environmental impact of operating such
a facility will be ad as & part of
the licenaing sction for that specific
facility under 10 CFR part 51. The
environmental azsessment and finding
of no significant impact on which this
determination {s based are available for
inspection &t the NRC Public Documant

Seplember 29, 1985

Room, 2120 L Strest NW, (Lowsr Lavel),
Washington, DC. Single coples of the
;:ﬂronu}unulmum;mt h!nmd the
of po can are

;;&:lfgll from Mark Haisfield, Office of

uclear Regulatory Ressarch, U.S.
Nuclear Rnguhm Commission,
Washington, DC 20555, telephons (301)
492~3877.

Paperwork Reduction Act Statement

This final rule does not contaln & new
or amended information collaction
requirement subject to the Pa
Reduction Act of 1980 (44 U.5.C. 3501
o s8q.). Existing requirements ware
approved by the Office of Management
;;:gssudgat. approval number 3150~

Regulatory Analysis

The Commlssion has pre [
regulatory analysis on I.Eh md
regulation, The anslysis sxamines the
alternatives considered by the
Commission and sxplains the decision
to revise part 61, The analysis is
available for inspection in the NRC
Public Document Room, 2120 L Strest
NW. {Lower Lavel}, Weshington, DC.

Single copies of the analysis may be
oblained Eom Mark Huisfleld, lgtli.'l
482-3877.

Regulatory Flexibility Certiication

As required by the Regulatery
ﬂmmty Act of 1880, § U.S.C. 80S[b),
lhl LOIMUMIESIDn Cerilnes LDat 1ols Mg
does not have & significant economic
impact on & substantie] number of emall
entities. The changes made to part 81 in
this rule will only affect those entities
that decide to apply for « license to
build and operate an LLW disposal
facility. In the Low-Lave] Redioactive
Waste Policy Act of 1680 (LLRWPA)
and the Low-Level Radioactive Waste
Policy Amendments Act of 1985
(LLRWPAA), Congress mandated that
the individual Ststes or groups of States
called compacts should provide the
LLW disposal capacity for the LLW

nersted within sach of their borders.

us the lcensees for LLW
facilitles will either be States or private
operators which are not small entities
under the size standards established by
the Nuclear Regulatory Commission on
November 8, 1091 (56 FR 56671). In
addition, this rule will not heve s
significant sconomic impact because the
changes to part 1 are clarifying in
nature, and only & small number of
licansees are likely to be affected.

Backfit Analysis

The NRC has determiped that the
backfit rule, 10 CFR 50.109, does not
apply to this Bnal rule, and therefore,

61-SC-10

that & beckfit analyais 1s not required for

this final rule beckuse these
amsndments do not {avolve any
provislons which would impose backfits
a3 defined in 10 CFR 50.100{a}(1).

List of Subjects in 10 CFR Part 81
Criminal penalty, Low-level waste,
Nuclear matsrials, Reporting and
mdlupi:?nqu.lmu.'d\'m
treatment and disposal.
For the reasons set out in the
preamble and under the suthority of the

- Atomic Energy Act of 1054, as amended,

the En {zation Act of 1874,
as ngd and 5 U.5.C. 552 and 553,
the NRC s ad the

amsndments to 10 CFR part 61.

52 FR 52408
Published 10/8/93
Eftective 11/8/82

Whistiablower Protection for
Employees of NRC-Licensed Activities

See Part 19 Siatements of Considerstion

58 FR 54846
Published 10/22/93

momwmm:
Corraction
See Part W Statements of Consideration

58 FR 87657
Published 12/22/93
Effective 1/1/04

Standards for Profection Against
Radistion; Removal of Expired Material

See Part 20 Statements of Considerstion

60 FR 15648
Published 3/27/95
Effective 3/1/08

Low-Leve! Waste Shipment Manitest
information and Reporting

See Part 20 Statemants of Consideration
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“Pyrophoric liquid” means any liquid
that ignites spontaneously in dry or
moist air at or below 130°F {54.5°C). A
pyrophoric solid is any solid material,
other than one classed sa an explosive,
which under normal conditions is liable
10 cause fires through [riction, retained
best from manufacturing or &muin;.
or which can be ignited readily and
when ignited burns so vigorously and
persistently as to creaie a serious
transporistion, bandling. or disposal
barard. Included are spontaneously
combustible and water-reactive
materials. :

“Site clogure and stablizetion” means
those actions that are taken upon
completion of operetions that prepare
the disposal site for custodial care and
that assure that the disposal site will
remain sfable and will not pesd ongoing
active maintenance.

“State” means any State, Territory, or

osseasion of the Ugited States, Puerto
co, and the District of Columbls.

“S1ghility” meanas structural stabillity.

“Surveiliance” means obeervetion
the disposal site for purposes of visual
delection of peed for maintenance,
custodial care, evidence of intrusion,
and compliance witk other lcense and
regulatory requirements.

“Tribal Governing Body” means a
Triba! organization es defined in the
Indien Self-Determination and
Edu]ution Assistance Act (2 USC
450

“Wasts" means those low-level
radioactive westes containing source,
al nuclear, or roduct material
ﬁ.t are acceptable for disposal in s
land disposal facility. For the purposes
of this definition, low-level waste has
the same me a8 in the Low-Level
Waate Policy Act, that is radioactive
weate not classified an high-level
radioactive waste, transuranic waste,

spent nuclear fusl, or byproduct material

as defined in section 11e.[2) of the
Atlomic Energy Act (uranium or thorjum
tailings and waate). :

§913 License required

(8) No person may recelve, possess,
and dispose of radicactive waste
containlng source, special nuclear, or
byproduct materie! at & land disposal
facility unless authorized by a License
ssued by the Commission pursuant to
this part, or unless exemption has been
granted by the Commission under § 1.8
of this

(b) Each person shell file an
:tp[iuﬂnn with the Commission and

tain a license as provided in this part
before commencing conatruction of &
land disposal facility. Pailure 'bwmdaly
with this rz?uhemuni may be groun
for denial of & license.

PART 61 « LICENSING REQUIREMENTS FOR LAND DISPOSAL OF RADIOACTIVE WASTE

§61.4 Communications. .
Exvept where otherwise specified. all
communications and reporls concerning
tive regulations in this pa:t and
applizations filed under them should be
addressed to the Director, Office of

s Muclear Material Safety and Saleguards.

U.5. Nuclear Regulatory Commission,
T Washington. DC 20553,
o Communications, reporis. and
applications may be delivered in person
at the Commission’s Offices at 2120 L
Sireet, NW.. Washinglon, DC. cr 11533
Rockville Pike. Rockville. Maryland,

§81.5 lalerpretations.

Except as specifically suthorized by
the Commission in writing. no
interpretation of the meaning of tha

ations In this part by any officar or
employee of the Commission other than
& written Interpretation by the General
Counsel will be considered binding upon
the Commission.

§81.6 Examptions

The Commission may, upon
application by any inlerested person. or
upon Its own initiative, grant any
exempton from the requirements of the
regulations in this part as It determines
{s authorized by law, will not endanger
life or property or the common defense
and security, and is otherwise in the
public interest.

AT FRSTUAR

§81.7T Concepts. .
(s) The disposal facility. (1) Part 61 is
intended to apply to land disposal of
radicactive weste and not to other
methods such as ses of extraterrastrial
disposal. Parl 61 contains procedural
requirements and performance
objectives applicable to any method of
land disposal. It contains specific
w technical requirements for near-surface
disposal of radicactive weste, a subsst of
land disposal, which involves disposal
E in the uppermost portion of the earth,

= approximately 30 metars. Near-surface

isposal includes disposal in
engineered facilities which may be built
totally or partially above-grade !mwidad
that such ?n-::ﬂitiu have protective
earthen covers. N ce disposal
does ﬂl:d inc!udll ;i:lipma]mu lncg:'iﬂ.u 4
which are ally or tbove-grads
with no pm.lwyurthe; cover, which
are referred to as “al und
disposal,” Burial deepet than 30 meters
may also be satisfactory. Technical
requirements for alternative methods
may be added in the future.

(2) Near-surface disposal of
radioactive weste takes place at a near-
surface disposal facility, which includes
all of the land and buildings necessary
to carry out the disposal. The disposal
site is that portion of the facility which
waste Is used for disposal of waste and
consists of disposal units and a buffer
xone. A disposal unit is & discrete
portion of the disposal site into which
wesie s placed for disposal. For near-
surface diaposal, the disposal unit I
nsually a trench. A buffer zone is &
portion of the disposal site that is
controlled by the Licensee and that Lies
under the site and between the
boundary of the disposal site and any
disposal unit. It provides controlled
space to establish monitoring locations
which are intended to provide an early
warning of radienuclide movement, and
{o take mitigative measures il needed. In
choosing a digposal site, sits
characteristics should be considered in
terme of the indefinite future and
evaluated for at least a 500 year time
frame.

47 FR 57446
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