July 11, 1997 SECY-97- 145

FOR: The Conmi ssi oners
FROM L. Joseph Callan [s/
Executive Director for Operations
SUBJECT: THE EVALUATI ON OF CURRENT STATE AGREEMENTS
PURPGCSE:

To informthe Conmi ssion of the results of the evaluation of the 30
current State

Agreenent documents and the Standard Agreenent in |ight of recent policy
statenents

affecting the Agreenent State Program

BACKGROUND:

On August 25, 1993, the Conm ssion requested that the NRC staff recomend
i nprovenments to the Agreenent State Programto assure adequate protection
of public

health and safety. |In a nmenorandum dated Cctober 17, 1994, to the

Commi ssion, the

staff transmitted the Programmati c Assessnment Goup's (PAG
recomrendati ons regardi ng

the fourth area the Conm ssion suggested for consideration. |In that
menor andum one of

the recommendations the staff included was that NRC shoul d eval uate the
need for each

current Agreenment State to reaffirmor nodify its existing Agreenent in
light of the

"Statenent of Principles and Policy for the Agreenent State Prograni and
"Policy

St at ement on Adequacy and Conpatibility of Agreement State Programs."” By
St af f

Requi renment s Menorandum (SRM dat ed Novenber 2, 1994, the Conm ssion
appr oved

this recommendation. In addition, by SRM dated June 30, 1997, the

Commi ssi on directed

the staff to wite the Standard Agreenent to ensure that existing
Agreenents remain valid

and that any anmendnents to the existing Agreements will be linmted to
those required by a

truly conpelling legal or policy need. The staff has evaluated the

St andard Agreenent, 30

current State Agreenent docunents, and the need for reaffirmtion or

nodi fication, in

light of the two policies and the direction in the June 30, 1997 SRM
The results of the

evaluation are presented in this paper.



Contact: Cardelia H Mupin, OSP
415-2312
DI SCUSSI ON

l. The Eval uation of the Standard Agreenment and the 30
Current Agreenent Docunents

The staff anal yzed the 30 current Agreenent docunents by conparing each
docunent

with the Standard Agreenment in SECY-97-054. The results of the analysis
are as follows:

A Provi sions Consistent with the Standard Agreenent

Preanbl e of Standard Agreenent: The analysis of the preanble, in
conmparison with the

30 Agreenents, revealed that there is consistency in this section between
t he Standard

Agreenent and the current Agreenments. All the Agreenents consistently
address the

authority of the NRC under Section 274 of the Atom c Energy Act of 1954,
as amended,

to enter into agreenents with the Governor of any State or Commonweal t h
providing for

di scontinuance of the regulatory authority over certain naterials. Al

t he Agreenent

docunents contain | anguage consistent with the Standard Agreenent for
provi di ng that

the Governor of the State certify that it has a programto protect public
heal th and safety

with respect to the materials covered by the Agreenent and that the
Commi ssi on has

found that the State's programis conpatible with the Commi ssion's
program and is

adequate to protect public health and safety.

Articles of the Standard Agreenent: All of the current Agreenents
contai n provisions

consistent with that of the Standard Agreenent for the specification of
areas of authority

assuned by the State and for the specification of areas of authority
retained by the

Commi ssion, including the Commission's authority to protect common

def ense and

security. Additionally, all the Agreenments contain provisions consistent
with the Standard

Agreenent for the reciprocal recognition of licenses, for coordination
bet ween the NRC

and the Agreenment States on the devel opnent of rules, regulations and
ot her regul atory

areas, for the termination or suspension of the Agreenent and for the
reassertion of the

Commi ssion's authority. |In addition, although not identical to the



| anguage in the Standard

Agreenent, all of the current Agreenents provide that the State use its
best efforts

(undefined) to assure that their programw |l continue to be conpatible
with the program of

the Commission for the regulation of materials covered by the Agreenent.

B. Provi sions Different fromthe Standard Agreenent

Preanmbl e of Standard Agreenent: Paragraph 1. Fromthe first Agreenent
signed with the

State of Kentucky in 1962 to the 25th Agreenent signed in 1974 with New
Mexi co, all

t he Agreenent docunents in paragraph 1 differ slightly fromthe Standard
Agr eenment .

These Agreenment docunments do not contain the wording "byproduct nateria
as defined

by Sections 1le.(1) and (2) of the Act." This change in the Agreenent
document is a

result of the Uranium M Il Tailings Radiation Control Act (UMIRCA) of
1978, which added

the authority to regulate the category l1lle.(2) byproduct material,
"tailings or wastes

produced by the extraction or concentration of uraniumor thoriumfrom
any ore processed

primarily for its source material content." However, this inconplete
statenent of NRC

authority has little consequence since subsequent sections of these early
Agreenments

clearly delineate the division of regulatory authority between NRC and
t he respective

Agreenment St ates.

Preanbl e of Standard Agreenent: Paragraph 5: There are seven Agreenents
whi ch have

| anguage different from Paragraph 5 of the Standard Agreenment. These
Agreenents are

Kentucky, California, M ssissippi, Texas, Arkansas, North Carolina, and
Kansas. These

seven Agreenents provide:

"WHEREAS, The Conmonweal th and t he Comni ssion recognize the
desirability
and i nportance of mmintaining continuing conpatibility between its
program and the
program of the Commi ssion for the control of radiation hazards in
the interest of
public health and safety;" (Enphasis added)

Wil e the Standard agreenent provides:
"WHEREAS, The State/ Commonweal th and the Conmi ssion recogni ze the

desirability and inportance of cooperation between the Comr ssion
and the



St at e/ Conmonweal th in the forrmul ation of standards for protection
agai nst hazards

of radiation and in assuring that State/Comonwealth and Conm ssion
prograns

for protection against hazards of radiation will be coordi nated and
conpatible;"

(Enphasi s added)

It is clear in these seven agreenents that the issue of maintaining
continuing conmpatibility

after the Agreement was signed was an area of inmportance. This |anguage
was nodified

to include "cooperation” in the facilitation of conpatibility. The

i nportance of cooperation

is an integral component of the Agreenment State Program and no | ess
cooperation

bet ween NRC and these seven Agreenent States results fromthis

al ternative | anguage.

Preanmbl e of Standard Agreenent: Paragraph 7. The Standard Agreenent and
29 of the

30 Agreenents provide, "WHEREAS, This Agreenent is entered into pursuant
to the

provi sions of the Atom c Energy Act of 1954, as anmended." The Kentucky
Agr eenment,

whi ch was the first Agreenent signed, states, "WHEREAS, This Agreenent
is entered

into pursuant to the provisions of the Atom ¢ Energy Act of 1954, as
anended; " and the

applicable regulations of the Atom ¢ Energy Conm ssion which nay be

i ssued fromtinme to

ti me pursuant thereto.
Kent ucky

Agreenent, and the 29 subsequent Agreenents and the Standard Agreenent is
not

substantive. The |language used in the Kentucky Agreement does not
provi de any

addi tional authority to the Commi ssion which is not already invested by
Section 274.

(Enmphasi s added). This difference between the

Article | of the Standard Agreenment: This article differs in sone
aspects fromall 30 of the

current Agreenments. As stated earlier, all of the 25 Agreenents issued
bef ore 1978,

unl ess anended, differ fromthe Standard Agreenent because they do not
reflect the

provi sions of UMIRCA. In addition, Article | in these first 25
Agreenents, unless

anended, does not differentiate |low | evel waste di sposal as a separate
category over

whi ch authority can be assuned. The eventual NRC practice to separately
desi gnate | ow

| evel waste disposal as a distinct authority was a result of the

Low- Level Radi oactive



Waste Policy Act of 1980. Another difference between the Standard
Agr eenent and

these Agreenments is that none of the current Agreenents reflect the
Commi ssion's

deci si on on SECY-95-136, which established eval uation of seal ed sources
and devices as a

separate category over which authority could be assuned by a State.
Nevert hel ess, the

scope of regulatory authority is currently well understood by each
Agreenent State and

NRC.

Article Il of the Standard Agreenent: All of the 25 Agreenments issued
bef ore 1978,

unl ess anended, differ fromthe Standard Agreenent. These Agreenents do
not reflect

the ability of States after 1978 to choose to regul ate categories of
material, such as

1le.(2) and low1level waste. The renmaining five current Agreenents
differ only slightly

fromthe Standard Agreenent |anguage. In the Standard Agreenent, the
wordi ng, "Wth

the exception of those activities identified in Article Il.A. 1 through
4," was added at the

begi nning of the paragraph before "this Agreenment nmay be anended." |In

addition, in the

St andard Agreenent, the wording "additional areas" was repl aced by
"addi ti onal

activities," and the wording "exert regulatory authority and
responsibility with respect to

those activities" replaces the wording "control over the materials stated
therein." All

exi sting Agreenent States and those States seeking an Agreenment recognize
t hat

Agreenent State regulatory authority nmay include 1le.(2) byproduct

mat eri al .

Article VI of the Standard Agreenent: This article differs in sone
aspects fromall 30 of

the current Agreenents. |In the first three Agreenents signed (Kentucky,
3/ 26/ 62;

M ssi ssippi, 7/1/62; and California, 9/1/62) each State agreed to:

"use its best efforts to maintain continuing conpatibility between
its program and

the program of the Commi ssion for the regulation of |ike materials.
To this end the

State will use its best efforts to keep the Conm ssion inforned of
proposed

changes in its rules and regul ations, and licensing, inspection, and
enf or cenment

policies and criteria, and of proposed requirenents for the design
and distribution of

productions containing source, byproduct, or special nuclear



materials, and to
obtain the comments and assi stance of the Conm ssion thereon;"

and the Commi ssion agreed to:

"use its best efforts to keep the State informed of proposed changes
inits rules and

regul ations, and enforcenment policies and criteria and to obtain the
comments and

assi stance of the State thereon."

In these initial Agreenents, the enphasis was placed on the States
cooperating with the

Comrission in its fornulation of regulations and not both parties working
together to

establish conpatible regulatory prograns. However, during the
negoti ati ons for the New

York Agreenent (10/15/62), at the request of the State, this provision
was changed to

enphasi ze that States and the Comni ssion should work together in

achi evi ng "coordi nat ed

and conpati bl e" regulatory progranms for radioactive materials. The
articles of the 27

remai ni ng Agreenents differ slightly fromthe Standard Agreenment. The
| anguage of the

St andard Agreenent is presented below with the | anguage of the 27
Agreenents shown in

stri keout and any new | anguage in redline.

"The Commrission will use its best efforts to cooperate with the
State and ot her

agreenent states in the formulation of standards and regul atory
prograns of the

State and the Conmi ssion for protection agai nst hazards of radiation
and to assure

that State and Conm ssion prograns for protection against hazards of
radi ation will

be coordi nated and conpatible. The State agrees will use its best
efforts to

cooperate with the Conm ssion and other agreenent states in the
fornmul ati on of

standards and regul atory prograns of the State and the Comnr ssion
for protection

agai nst hazards of radiation and to assure that the State's program
will continue to

be compatible with the program of the Commi ssion for the regul ation
of like

mat eri al s.

The State and the Commission will use their best efforts to keep
each ot her

i nformed of proposed changes in their respective rules and
regul ations and to

provi de each other the opportunity for early and substantive



contribution to the

proposed change |icensing, inspection and enforcenent policies and
criteria, and to

obtain the cooments and assi stance of the other party thereon.”

The St ate/ Conmonwealth and the Commi ssion agree to keep each ot her
i nformed

of events, accidents, and |icensee perfornmance that may have generic
i mplication or

ot herwi se be of regulatory interest.

The paragraph added to the Standard Agreenent clarifies the exchange of
i nformation

bet ween the Agreenment States and the NRC regardi ng events and incidents.
Under the

new i npl ementi ng procedures for the Policy Statenent on Adequacy and
Conpatibility of

Agreenent State Prograns, the reporting of events is identified as a
program el ement

requi red by Agreenment States for the purposes of conpatibility. Language
was added to

the inplenenting procedures stating that event reporting by Agreenent
States is

mandat ory as directed by the Commission in the June 30, 1997 SRM

The New York Agreenent contains the followi ng text which is not a part of
t he Standard
Agreenent nor any of the other 29 current Agreenents:

NY Agreenent Article VII:

"The Comnmi ssion and the State recognize that the limts on their
respective rights,

powers, and responsibilities under the Constitution, with respect to
protection

agai nst radiation hazards arising out of the activities |licensed by
t he Commi ssi on

within the State, are not precisely clear. The Conmm ssion and the
State agree to

work together to define, within a reasonable tine, the linmts of,
and to provide

mechani sns for accommdati ng, such responsibilities of both parties.
W t hout

prejudice to the respective rights, powers and responsibilities of
Federal and State

authority, the State undertakes to obtain pronptly and to maintain
in effect while

such cooperative endeavors are in progress, a nodification of the
Heal th, Sanitary

and | ndustrial Codes which are to become effective within the State
as of Oct ober

15, 1962, so as to exenmpt (except for registration; notification;
i nspection, not

i ncludi ng operational testing but including sanpling which would not



substantially

interfere with or interrupt any Comri ssion licensed activities; and
routing and

scheduling of material in transit) licensees of the Conm ssion from
so nmuch of such

Codes as pertain to protection against radiation hazards arising out
of activities

licensed by the Conmi ssion within the State. Wile such cooperative
endeavors

are in progress, the existence or nonexi stence of the exercise by
t he Conmmi ssion or

the State, in an emergency situation presenting a peril to the
public health and

safety, of any constitutional rights and powers the Federa
Government or the State

may have now or in the future. |If such cooperative endeavors do not
result in a

definition, within a reasonable time , of the linits of, and
provi si on of nechani snms

for accommdating, the responsibilities of the Commi ssion and the
State with

respect to protection against radiation hazards arising out of the
activities licensed

by the Comrission within the State, then the existence or
nonexi stence of the

exenpti ons and exceptions referred to above shall not prejudice the
exerci se by the

Commi ssion or the State of any constitutional rights and powers the
Feder al

Governnent or the State may have now or in the future.”

Thi s paragraph addresses issues associated with the transition of certain
regul atory

authority fromthe Atom ¢ Energy Commi ssion (AEC) to the State of New
York. Its

continued exi stence in the Agreenent, which is superfluous, does not

i npact the

ef fectiveness of the Agreenent.

Il. Conclusion Derived fromthe Evaluation of the Current Agreenents

Al t hough there are differences between the current Agreenents and the

St andar d

Agreenent, staff believes that these differences do not result in a need
for each current

Agreenent to be reaffirmed or nodified in Iight of the new policy
statenments (Response to

SRM dat ed Novenber 2, 1994). Existing Agreenents also remain valid, as
directed in the

June 30, 1997 SRM

The staff believes that the current 30 Agreenents are appropriately
consistent with regard
to conpatibility, specification of authority, and term nation and



suspensi on of Agreenents

to fully inplenent the two new policies. In addition, fromthe

eval uation, the staff does

not identify any additional requirenents or comrtnents which need to be
included in the

Agreenents. Staff also believes that while there is the potential for
sone margi na

i mprovenents in the | anguage of the existing Agreenents (e.g., clarifying
t he NRC and

Agreenent State responsibilities for information exchange), the staff and
Agr eenment

States have not identified any significant inpacts on Agreenent State
Program

ef fectiveness caused by their inplementation. As such, any benefits

gai ned from maki ng

changes to existing Agreements would not be justified by the resources
required by the

NRC and the States to develop and finalize anmendnments to the current 30
Agreenments.

While a few Agreenent States expressed doubt about their willingness to
remai n an

Agreenent State while the two new policy statenments were in the early

st ages of

devel opment, no recent significant concern has been expressed. Mre
recently, a few

Agreenent States informally indicated Agreenent regulatory authority may
be returned to

NRC as a result of NRC s policy on the funding of Agreenent State
training and travel.

However, all Agreenents contain the provision that upon request of the
Governor, an

Agreenent can be suspended or term nated. For this reason, reaffirnmation
of Agreenents

is not necessary to provide an Agreenent State the opportunity to return
regul atory

authority to NRC. The staff discussed the need for Agreement
reaffirmati on and

nodi fication with the Executive Comittee of the Organization of
Agreenent States and

provi ded all Agreenent State radiation control programdirectors an
opportunity to

comment on the staff's conclusions. The results indicate that the
Agreenment State

radi ati on control programs agree with the staff's conclusion that
reaffirmation or

nodi fi cation of Agreenents is not necessary. Thus, the staff has

concl uded, based upon

its evaluation, that no nodification or reaffirmation of current
Agreenments is necessary

either to reflect the new Standard Agreenment or for inplenmentation of the
" St at enent  of

Principles and Policy for the Agreenent State Progrant and the "Policy
St at ement on



Adequacy and Conpatibility of Agreenent State Prograns.”

COORDI NATI ON:

The O fice of the CGeneral Counsel has no | egal objections.

L. Joseph Callan
Executive Director
for Operations

At tachnent :
St andard Agr eenent

cc: SECY
OGC
OCA
OPA
CFO
Cl O



