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(1:30 pom. )

CEARIEMAN MOORE: Ms. Carrcll, you need a
naw watck,

Mz, CARRCLL: I avologize,

CHAIRMAN MOORE: Would vou address
Tontentlon 5, pleasa.

M2, CARRCIL: Well, would you prefer —hsb
or would yvou iixe to go kack to 3 and tlhen conbinue?
I'm prepared Lo --

CHRERMAN MOORE: Fine, go back co 3 then.

MY, CARRDLL: Contention 3 deals with
icadeguate seismic design. We have 12 minutes and
I'1]l try to take lesgs to make up for the latene=zs.
Tihis contenticn is supported by the expert opinion of
Peler Burkholder.

The NRC =staff cces 0ot opoose  the
admissicn of this contention, whicn challenges the
adequacy cf DOSY g=igmic analysis. DUE oppoges the
contenticn on a nunber cof grounds.

First, DO8 arguse that the srepjario
addressed in Lthe CAR ia bounding because it was an
earthguake of magnitude £.% at Charleston, which
opourred less bhan 100 miles Erom S5ES.

EANE’s respense to that is this argument
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migzes the point of our argument. The Talwani scudy
akows that the region of seismicity may be larger chan
originzlly —hough, based oo the Charlaston earthquake.
Alac, that the freqiency of earthgquakes may be higher.

Thz second point of DC8Y argument disputed
GaNEfs asserticn that it i1z Lmpossaible to evaluate the
ageuracy of Section 1.3.6.2 of the CAR becauae of lack
of references and hecause 1t references Westinghouss
SRS deooumente that are net publicly avaiiable, Dut
DCS zZoes not shew that the referencea are cither
complete or accessible. In fact, GANE's expert, Peter
Burkholder, called Westingnouse this week. Catherine
Whitker of the Records (Office confirmed that Report
Number 2000-0454 is uot publicly available. Thisz is
one of the reporta cited in the CAR.

D83 then aroues that even if GANE is
correct tkat the informatiorn is not available, GANE
haa rot shown thah it is material information. Bub az
QANE states in the ¢satention, this dara iz used by
¢S to  describe site geology for purposes of
evaluating the relationship between gecloglis structure
and se-smic sources within the genmeral site region.
This assertion by DCS egtablishes the materiality of

the data.

Third, DCS takes issus with an asger-icn
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oy GANE  Enat tle U3GS hag idenrtified a larger
magnitude for = seramic event on August 2, 1974 than
was rerorted in the CAR. USGS reporta a magnitude of
1.%, whereas the CAR revorts &4 magnitide of 4.3, DCS
aragiea  that thare are different methods Zor
calculating the magnitude of a seiamic event and that
the magnitade of an event can vary, dspending uporn the
metiod selected.

The problem with this is —hat DCE has not
provided any references or obther information to allow
an independent reviswer Lo evaluate how 1t came up
with the 4.3 figure cr whether the estimate 1is
re_iable.

JBNE conkenticn alsc faults the CAR for
Za.ling to include 10 cther zeismic events listed by
Us35 that have occurred aince 1574 within 200 miles of
tha SRE ard that have a magnitude greater than 3.0.
D3 says® that three are actually included in the CAR.
DS also savs that four occurred after the 1893 cutoff
date for Table 1.2.8-1. GRNE questions why & cutoff
date that was eight vears ageo. Finally, DCS says that
the remainiﬁg three events rangse ic magnitude from 3.0
to 3.7 and add nothing of any significance to the CAR
table. But we wonder why are they left out? The

arcumulation of errcors raise significant guestions
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ahouk DCEY methodoloagy.

Fumber 4, OCS alac takes issue with GANZ'a
amperticon that allaougn the CAR clites severa. sike
regponse studies within the SRE regarding the shaking
of earth durirg an earthguake, there is not an
indicaticn that DCE has parformed a quantitative site
response study Zor the MOX facility, DCE refers to
CAR Sectisn 1.3.56.% and Tigure 1.3.5-22 for
exploration boringe and cone penstrometer tests that
were taken in 2000 to define site-specific subsurface
gonditicna at the ¥OX facility site.

Acoording o DCS at page 24 i their
resmonse, "The exploration borings and CPT noles
indicate that subgurface conditions encountered at the
MFFF sibke are consistent with all previous
invostigations perfcrmed at SRS in P area and near the
aite."

If one looks at page 29 of the
gectechnical gtudy that the NRC ataff put on MOX
wehaite September S, the statem=nt appears te be
fFalae. Location of the building oa the MOX facility
gite has been changed precisely because geologic
conditions are not uniform. I'm guoting from page 29
o= the gectechnical report. "The original exploration

program consisted of 13 exploration borings and 37 CPT
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goundirgs. The OPT progran wag extended to &3
soundirags aftsr thogk eoft zones were encountersd in
tke castern porzicn of the MPFF site at the original
building location.”

and I would point you ta a dizgram that --

CHATRMAN MOORE: Excuse me, M3, Carrcl.,
would you give me the full name of that document you
just queted Zrom?  You gave us the page number.

MS. CARROLL: Yea, £ir, I apoleogire. MOX
Frel Fabrication Facility Site Geotechnical Report and
it has a series of numbers. Would you like thom?

CHAIRMAN MOORE: Please.

M2. CARROLL: DCS01-WRS-DS-NTE-G-G000335-C.

CHAIRMAN MOCORE: And whoae document is
zhat?

MS. CBRROLL: It 1g DS’ document and I
believe is in response te an RAT.

I reter you -- and I'11 fipisgh reading the
quote, but there’s a map that gz included inn cthe CATR
and it’g Figure 1.3.5-22, and this shows the location
of the bare holes and COPTa thaz I'm reading abocut fron
D08’ geotechnical =eport.

1The critieal structures" -- oxay, so I
jugt said that they had 13 borings, 37 gounding=, it

waz extended to €3 zoundings after thkick soft zZones
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were encountersd in the eaatern porticn -- I 1like o
call it the MFFF aite, al the original building
locationa. "The e¢ritical strucrtures had to be
relocated to avoid thick soft zonez. The original
g#oil boring locationy were also adjueted to provide
coverage of bthe present MOX and EDG building location
and remained at a total of 13. Five dialctomerer teat
amles, DMT holes were performed at representative
locations near CPT soundings and esxplozation borings,
to mvaltate in situ stress condizions and to coliect
in sitn data for correlaticn with the CPT, exploraticon
horing and labeoratory test resul:og."

5. GANE algo azserts in this condizien
zhat the nprobakilistic seismic hzzard asseasment is
incomplete. 3¢%  incorrectly asserts that this
sontention is based only on an RAI from the staff,
The contenticn is based on sur expert'’s agreement with
the reasoning provided in the RAI, which you can see
on page 17 of our contesnzions. GANE concura with the
need for clarificetion -- I'm gquoting -- on all zoints
mentioned in the EAT, end dquote.

Our expart, Pecer Burkheldsar, agrees with
the reasons for reguesting additiconal iaformaticn thar
are provided in the RAI at pages 43%. Some of the

vital issues that ars regquested in there -- some of
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them are so Zechnical, 1 den't even know waat oDart co
spout to you, but they alac deal with ground mecion

mofeling, slope instabiliuy hszards, liguification

susceptibility, liguefaction -- ex~use me --
liquefacticn susceptibility, soft zones -- and my
sersonal faverite -- & requeat for a copy of a2

Wost inghouse SRC report.

Number &. The contention -- thia is DCgs
response to CANE - - the contention aeserts that DO5
nas not compelied with NRC staff guidance that a site-
gpecific  spectrum of seismic events should be
developed. DCS arguss that the standard review plan
i# not binding. GANE zgrees tha:z the stsff guidance
docurmente are not binding, but they de reprasent
guidance for comply-ng with the regulations.

If the applicant doesn’t comply with MNEC
guidance, it must provide some alterxrnative and
aguivalent means of comolying with NRC regulations.
Here, thke fart thak seiemic conditions appear to vary
within the space of a few hundred feet on the MOX site
iz an especially compslling reason to do a site-
apecific spectrum of seiszmic events.

CHAIRMAN MOORE: Mg, Carroll, your Lime 1s

up.

M5. CAREOLL: And I'm ZSinished.
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CHATRMALN MOORE: I have a wocouple of
gquesticnag.

M3. CARROLL: Yes.

CHATEMAN MOORE: How do you respeond Lo bhe
applicant’s argqument thal even if GANE's assertions
et forth in Concention 2 are accepted as trae, none
of these matters demcngtrate that —he design kasis of
the MCH fu=l Zaciliry is srroneous?

M3. CARROLL: The Talwani atudy that wc
aubmitted swpmorts our contention that bthe scenario
that DCS analyzed is probably not the bounding
incident thact needs to be adhered to.

CHATRMAN MOHOIER: So on page 22 cf its
answer, D25 addwveasea that and my guesticn is, 1s DCE
correct on pags 22 that the events in the Talwanl and
schasffer study are bounded by the events congidered
in the CAR.

S0 then it'sz veour position thst their
statemsnt that they are 30 tounded is incorrect.

MS. CARROLL: It's too dakbed. There's
ample relevant information out that needs to be
applisd to -the design. Talwzni chows that the
scenariog they locked at ars not necessarily bounding.

THATEMAN MDORE: And on page 23 of their

answer to your Concenkion 2, they say much cthe same
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tning, they say "The valus cited by GAEKE ig bourced by
the magnitude of tha Charleaton earthguake as provided
in Table 1.3.6-1 of the CAR."

ME. CARECLL: Bat chey're relying cn data
Enat 's dated kack to 21974 and w2 aave a study by the
authority in the U.8. -- we called to ask for expz=ris
and all roads lesd to this Talwani guy who ia up there
in Columbia, Soubh Carclina. He ig the authority on
gejsmology and partisularly for this zone and he is
saying there have besn bigger esarthquakes, oors
frequently. and in fact, this ligquefacticon thing
tends to erase the geologic record and that is part of
waiy it‘s so difficelt,

But this is akundant, it's a prominsnt
scudv., OCur guy in Coclerads went right to it. He had
tever heard of -- well, he had heard of Talwani and it
wag just a confirmation, but he is a prominent,
prominent man. Hig study is out there, it's keen out
tnere for awhile -- well, it's been oub there since
anril, so I'li c<onceds that maybe they didon't know
about this, but ik‘s time to get on board with ik.

The oquestion that Talwani raises is that
the size of the region affscted by the Charleston
sarthgquake is grzater than was chought.

JUDGE KELBER: Well, I'm brying Lo narrow
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the 4iggues, if I cvsen, and I'm not sure how that
particular claim entezs in, 2ut let me ask you, from
an engineering po.ni of wview, what I'm interested in
is the ground acceleration, the frequency and from a
probsbilistic point of wiew, the return frecuency.
Now which of these are at iazue? There are three
parametars —here, which of thase are at issue, in your
viaws

MZ, CARROLL: Well, although I was going
to answer rthat, my lawyer tells me I cap’'t end I
belisve har.

JI2GE KELEER: Okay.

M3. CARROLL: I don't have the expertisa.

J.IDGE EELEER: I weould really hava hoped
that we would be akls to narrow the lssues az mach as
pos=2ible here.

M3 . CARRCLL: We would be happy to provide
an angwer when we consult with our expert.

As you're probabiy aware, the staff and
DCS mpent a day and a half just twe days agoe going
over some of this and would you like to see the 3ix
inch geotechniecal document that DCS just submitted?
It's obvicusly an open-ended issue and, Judge, I could
make thiz process work and be clear and we could be

2itting here without this open-erded igsgus -- well,
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wez'll kalk abeut the moction to digmiss later.

CHATRMAN MOORE: Well, on page 25,
following wp Juidge KEelker's guesticn, agaZn the
applicant asserts that even if your allegations
regarding return interval are accepted, you have
provrided no basis for gquestioning either the design
garthguake ©r thac recurn inkerval, Dhecause your
amserticns are all bounded by :the applicant’s
marthoiake analyaias. You just =ay that this is a
digagreement amory experts so that there is a fighe
herg.,

M3. CARRCLZ: There’s a fight.

CHATEMAN MOORE: Ckay. Applicant.

ME. SILVEEMAN: Thank you.

I'd like to just make a couple of general
points and then I'm geoing to pauae for a minute to
congult with my cliert and certainly if you have
quesgticns, we can answer thode.

Juet to briefly reiterate, what wa're
aaking the Board to do is to recegnize that there are
-— tha Ffarct that there may be dispar-ties in
individual data points and in particu_ar agpects of
the seismic analyzis doesn't necegsarily mean there’s
a genuine issue of material fact and does not

necegsarily msan that they call into quesacion the
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deagicr. mages. S0 cne of thz things we would ask the
Board te do iz locok very carefully at the contention
and lecok at each part of the contentizn as a separate
issues and make its decisicns accordincly.

CHATRMAN MOORE: Mr. Silverman, hLhelp me
out, on page 2. 2f your response, you apeak of a --
unider number 1, a magnitude 7 sarthoguake at Charleston
with a &00-year recurrence interval -- you idenkbify
that =z one of 3ANE's points. And then on the next
page vou say, 'The CAR addresses an earthguake of
magnitude 6.2 at Charleston" --

MR. SILVERMAN: Right.

CHAIRMAN MOCOEE: -- "which occurred leas
than 100 miles from the Savannah River Site.” A4nd
then you go on to say in the next sentence that the
magnitude 7 event at Charleston ig bounded, if I'm
reading thig cerrectly, by the events that you
consider. How doesz a magnizude 6.% earthguaxe bound
a 7 earthquaxe at the sams location?

ME. SILVERMAN: I°11 zdmit that we weren't
as clear as we zhould have been here, Your Hener. 1In
two waya, iﬁ does. My undsratand -- and I'm not a
geiamic expert -- ie that there are differsnt scales
uszaed for determiniﬁg the magnitude of an earthquake.

"he grale we used came Up with a value of 6.9 and that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 2342433 YWASHINGTON, 0.C. 2J005-3701 wwnesligroes con




ino

11

12

12

14

15

1q

17

14

15

24

2835
iz -- for thoge of you who may understand the term --
the body wave magnituds. The acale thar I underatand
was used by Talwani and Schacffer is called the moment
ragnitude nmethodolsgy. My understanding is thas if
yoia apply that methodelsagy, our 6.% earcthquake is in
fact a 7.2 earthquake. That’s numher cne.

Numbazr  two, when we talk about the
earthguaks cocurring at Charleston, what we're talking
about is not in the City of Charleston but ar tae
closest point of the Charleston seiemic zone, which iz
a geographic area close bt the facility, so 1t's
actually, as I vnderstand it, about 75 miles away from
tae facility. Sc that’'s actually closer than the Taity
af Charleston. Alsc, my understanding is that we have
in faot designed the facility and the intent is to
dezign it te withztand an event of that magnituds.

With respect to the second portion of the
gontention where we talk abkout the August 2, 15374
event, and we have twe different magnitudes alleged,
again, we believe that the 4.9% magnitude wvaiue is
bounded by the Charleston earthquake with the 6.% and
we have identified that in the CAR table. So we don’t
think that part of the contention raises 2 material
iazue.

With respect to the 10 svents Laat we were
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alleged to have omitted -=- and in this regard. GANE
says that there iz an acsurmlstion of errars, there
really isn't an accumulation of errors. There are
three of those events Lhat are in fact righkt there in
the takle, Trere are four cf them thar did occur
afcer the 1523 cutoeff date of the table, and that’s
why they were not included. And with respect to both
thease ecvents thal were not included and the three
remaining events that SANE cites, tiey all have
magnitudes in a range whick are encompassed by the
data that we have presented. Thers are Z50 events in
that table and I wouldn't be surorised at all that
aome individuals could find scme eventa that we did
not include.

We agk veou to consider what impact that
has on the geismic desian basis.

CHAAIRMAN MOCRE: On page 22, in response
to GANE'e asser-ion that vou did net esseatia 1y
provide references to any of the studies and/or --
muat have been the studies that -- that you diden't
provide references for your sStatements and/or
cunclusicns; ¥You indicate on page 22 that Section
1.3.8 provides other references for geismic
informaticn in the CARR.

My cquestion s simply is all of the
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information gsi Zorth in the CAR referenced?

ME. SILVERMAW: o the enkire CAERY

CHATREMAN MOORE: With regard Yo seismic.
and che reason I ask that is they claim that it ia not
and give a laundry lisr of all tke things that have
not been referenced, tley give cxamples. And yuﬁ
dan‘t arswer each one ol bhose bubt you merely point
out that Section 1.3 provides other references. And
I just want to know is their laundry list correct.

MR, SILVERMAN: I'm sorry, this ig a list
of statemente where they allege we have not provided
references?

JHRIEMAN MOCRE: Their conbkention on page
15,

MZ. SILVEPMAN: What does tke paragraph
begin with? We may have diffsrent page numbering.

CHAIEMAN MOORE: Starting with “DCS
c_laims" -~

M3. SCLVEEMAM: Yeah, okay.

THARIBMAN MOOEE: -- '"to ewvaluate the
relationghip between geologic structure and seismic
gaurces within the general site region.”

M2 . SILVERMAN: UUa-lhuh.,

CHAIRMAN MGCORE: At they say two

sentences later "For theose figures that do iandicate
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Ehe sourgce of the infeormation, no citcation o a
reference  docunent is provided 1in the list I
referancas, and they cite Section 1.3.5. Se=z for
instance figuwea," and tkey giwve a bunch of them.

ME. SILVEEMAN: Seo they're poinkbing out
arezs where alle=gedly we have providsed --

CHATIMAN MOORE: Well, the problem is
their coneern as expressed in the contenticon is
slear’y that they ¢an‘t independent.y werify what
vou’ ve dorne becaise yvou haven’'t srovided them a road
map that can be followed --

MR, SILVERMAN: I understand.

CHAIRMAN MOORE: -- to provide independent
verification.

{Brief pauze.)

MR, SILVERMAN: There are -- it apgpesars
there are ptatements that are not referenced to any
particular published work -- some references where the
intervenocrs would not have acce#s to the references.
Let me just say and I'1:I be happy Co respond Lo any
cther questions vou have, that let’s go back and look
at what the contepntion is. The certention isn't there
an omission or error or safety issue. The contention
ig they couldn’t verify our information. and that is

nak an admissible contention, in our view.
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CHAIRMARN MOOEE: Well, if the spplicanc
can’'t follow your read map. how can the acaff follaow
vour road map to ensure you're oorrect?

Mz. SILVEEMAN: Well, zhe staff, 1f thsy
ne=d additional references have asked for chem and we
hawve since provided them. My point is only --

CHATRMAN  MOORE: 82 doesn't  that
dsfinitionally say that your road map is not able ta -
- does not demorstrate that your analysis is accurate?

MR. SILVERNMAN: There is no regquiremert to
have a relference for every statement in the CAR. I
don‘t know zhe specific atatements we're dea’ing wita,
bur there's ecertainly ngo recuirement that every
fazmzual statemsent or techanical ana-ysis have a
published work as a referenced basis. drd even iz
thatre were, the point is that chat is not a =tatemant
of any deficiency in the cdesign bases of the principal
5508, It's not even a atatement of really any error
or omission. It's not a valid cenkentlon.

CHAIRMAN MOCORE: Well, I gueas I‘m stuck
on cireularity again.

JULE KELEER: lLet me ask, what in your
view is actually being challenged -- I like to think
in engineering terms -- 38 an engineer, I'm worried

abzut  them. Frequency I have to deal with, the
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ampl-.tude I nawve to Seal with acd how cfren, I have co
Aeal with.

Which of those are baing challenged?

ME,. SZLVERMAM: TWell, I think ir refercnce
to —he Talwani and Schasfifer atudy, It appears Ltherz'a
an agsertion abeut freguency. I'm not an engineer, ad
I donz know that there's any challenge here o
arzlitude, There does appear to be a challenge to tie
return interwval.

JUDGE #ELEER: The return frequency.

MR. SILVERMAN: They say return interval,
parhaps that's the same.

29ain, in this particular porticn, and I
really would urge the Board as they veview this
contantion, once again to break it down and lock at
the individual bases. The aimple allegation is that
there is a lack of refersnces, that references are not
publicly availables and that they c¢culd not verify ocur
analysls.

CHAIRMAN MOORE: The wnole thrust of the
conrention iz that because wou have neot provided
gufficient information, it's imposaible to determins
whether your analysis is correct, And then they break
that down into &, B, © of why they can’t independently

verify, all shooting to the fact that the CAR is --

NEAL R. GROSS
COURT REPORTERS AMD TRANSCRIBERS
1323 RHODE ISLAND AVE., N,
[202) 234-4433 WASHINGTON, D.C. 20005-3701 yww.nealrg68s.com




10

i1

1z

13

14

1&

17

IN:]

12

20

21

22

23

24

25

292
the CAR's Seismic anatysis is insuffigient., And I
don’t underscand if the icformation to determine the
sufficiency is not preszent on che face of ths CAR why
that's nor a va_id contertion.

MR. SILVERMAN: Well, we kelieve -- I
think we belisve the informaticon is there in the CAR
and there's ample technleal infermstion to formulale
reagonable contentions and to  identify specific
alleged errors or omission in the analysis. But to
say that gee, we cculdn’t do that because we don’t
have al]l the referencea is a different matter.

CHAIRMAN MOORE: Let me give you another
example.

MR, SILVERMAN: Sure.

CHAIRMAN MCORE: on page 25 of your
response, you state in your paragraph number 5, item
nurber 5, probabllistic seismic hazardous assessmant,
"CALNE states that the probabilistic seismic hazard for
the MOX facility i incomplete. GANE's only basis for
this ¢ aim is a reference teo an RAI issued by the
gtaff."

If vyou look at 16 and 17 of their
sententicn, under the heading at the bottem of page
16, Bite Response, isn’'t that whole first paragrazh

not a bagig for the claim znd ian‘t the reference to
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the EAL fuszt additizaal support?

ME. STLVERMAN: EBear wicth me ore minute
while T read that paracraph again.

(Brief pause.}

ME. STLVYEEMAN: What that paragraph =avs
to me is essentially -- we've cbviously abbreviared
our deecription cf what the centention is, but the
notion ig -- what we =aid 14 that the rcontention is
that thz= PSHA is incomplete, and this paragraph
indicates that zhe reascn it's incomplete is that it
doses not indicate that a quantitstive site roaponse
study for the MCX facility site has been done and that
we havern’'t satablished -- the potential for in:tense
shaking or soil ligquefasztion at the 2ite has not been
establishad. We -- our response i3 thst thia is {1)
based wpon the RAT and {(2) we say as described n
anawers to RAaZg, derailed szite investigations were
cerformed.

My pDoint i1# tkat our response dosan't just
rigse or fall on the statement that :his is based upen
an RAT, we alse explain that their statement o
incorrect and the analy2is has been performed. 50 I
den't think we’re mischaracterizing their posgition.

CHATRMAN MOORE: Where in the CAR can I

tind that analysis?
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ME. SILVEIMAN: Without apending a lotb
more time on Ehls, Your Honor, there 1s a sechicn
1.3.6 which iz seisgmology, and I am advised thar in
that secticn, we do discuss the probabilistic seismic
nazard analygis. It‘s a pretty long seckion, I thizk,
and I haven‘t focused con the specific languags.
Perhaps w2 t©an get you a better anawer before che
session 1a over.

CHAIRMAN MOCRE: Well, we'll have to take
a look at that in our further s2tudy of =211 of this.

Do you have anything further?

ME. SILVEEMAN: I may.

(Brief pause.]

ME. SILVERMAN: I gusss the only other
aoint T would add is that GANE has made reference to
the gectechnical report that wasz submitted in Ausust
ke che NRC. That 12 something that I den’t bslieve
was identified in the contenticon, =o it would he an
additional kaziz, but itc's my understanding that if
vou review that report, it does in fact confiim that
the SRS gite irformation is applicable to the specific
VIOX facility site. The situwation 1s -- the subsurface
conditlons are comparable.

CHAIRMAN MOORE: I'm sorry, I don't think

T underatood you.
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M=. SILVEEMEM: The geotech vzpoxt that
was submircted, which GANE alludes to --

CHAIEMAN MOOURE: Qorract.

MR, SILLV=RMAN: -- for the first time I
think here today, does n fact confirm that the SRS
gite data is applicable To the MOX faclility =ite and
wa just wanted to make that peoint.

THAIRMAN MOORE: If I underatood whab Ms.
Carrcll was stating about tnat report, it indicates
that the location identified in the CAR is no longer
the asubject of the logation -- the actual physical
location of the faeility?

M3. CARRQLL: I didn't makes that clear.
The map that‘s in the AR doez show Lhe current
location, propoged location, but the geotechnical
=eport reveals that they moved it. which had not been
known before, and we think rhat the data thabk caused
them to move it is actually completely inconsiatent
with their atatements that there’'s a uniform
selismoloay.

CHAIRMAN MCCRE: Okay.

MFE., SILVERMAN: Sa the point is the
geotech report does analyze our site today.

CHAIRMAN MOORE: Mr. Hull, doesa staff

comcede the =applicakility -- I'm sorry -- the
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admimaibility of CANE Contecticon 37 I just can'c
remenber i£ 12 had a qualification.

¥ME. HULL: Mo, Your Honor, we had no
qualificaticng on number 3.

CHAIRMAN MOORE: Do you have anythong
voo'd like to add?

ME. FULL: XNo, staff has nothing to add at
thia time.

CHAIRMAN MOORE: OCkay.

JUDGEE XELEEER : There ia wmothing -- Ifm
tryirg to narrow the igsues here bercause seismic
issueg tend to get wvery unwieldy. Iz tiere any
particular aspect of this that ia of greater concern
than any other?

MR. HULL: Figkht now, the staff is
reviewing the geotechnical report and I believe I made
reference in my September 12 filing tc the £act that
the gtaff was coing to be having meetings -n Alken
whick oecurred djust this week, on Wednesday and
Thuresday. The gectechnical report was discussed in
those meetings, it'z £till under evaluation, so at
thia point, I'm not in a positicon to zay whether one
technical issue might be more impertant than another.

CHAIRMAN MOORLE: Ma, Carrcll, Dententicn
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M5, COARROLL: Your Honor, Id likes Eo
pocint cut wvery brielly, and this ian’t rebuttal, but
this just might b2 helpful. Don Moniak attended the
mesting vesterday moraire and thougat it was
gignif-cant te point out, and wWe agree, that the
development of SRS seilsmic criteria 4is =till an
cbjective that has not been met, ANk more
apecif:cally, aite-specific probabilistic seismic
hazard assessment 1s stbill in procesz and isn't
expected to be completed urtil December or January.

CHAIRMAN MCORE: Fine. Would you address
Contention &7

M&, CARROLL: Yes, air.

CHAIRMAN MOORE: And you’'ll be addressing
Crontenticn 8 with 5.

3. CARROLL: That is corredt.

Contention 5 and Contention 8 deal with
incorrect  designation of coatrolled  area and
Contention # impacts minimized through incorrect
designation of controlled arsza., We have ten minutes.

These contentiona are supoorted by the
expert of Dr. Edwin 3. Lyman.

Well, we have the map. Everybody’s gotten
to see the map of Savannah River Site. Let’s put it

where we carn -- great. So what we underatand is that
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cne arca is cefined by the boundary of Savannah Aiver
Site and within that -- whig¢h s a 200 aguare mi-e
area. Within zhat, we have a 45 a2re area wiaich is
proposed for the MY facility, whicn will have a fence
sround it. DCE puts the boundary of the controlled
ar=a at the SRS poundary site and we diszgree that and
think it ghould be at the MOX fzcllity boundary site.
We say that as a legal matter, Lthe houndary of the
rortrolled area must be at the edge of the area that
DUE coatrols; that ig, the edge of the restricted area
which centaing the MOX factory. The DC§' Illegal
designaticn of controlled area boundary is significent
for thres imporfant reaSons:

1. People who work in other areas of
favannah River S-te should not be 2xpesed to higher
doses than allowable doses Eor members of the public,
unlegs thay get paid by DCS to do =sa.

2. If the boundary of the ccntrelled area
is cloger to the plant, then DPCS must have more
rigaorous means of keeping doses within regqulatory
limits, than if the boundary of the controlled area is
further frem the plant, be2cause radiation levels will
be measured at the boundary of the controlled area.

And I'm going te go ahead and say this

editorial comment that thie smacks of diluticon is the
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solution to polluticn.

3. The taird reaszon that this is illegal
iz described in 10 COTR O 7O.ALl (L) ard {c] and would
reavlt in strictsr gecurity.

DCS argues that it will have a protocel
with DCE that limits =ite access in bhe event of an
smergency. GANE's respeonee Lo that 18 we haven't seen
this protusol, 8o we don’t koow if DCS hnas the
authority to limit access ta the enkire Savannah River
gite ard we really appreciate Den‘s diacussiom this
worning of the many activities “hat the public may
partake upon on the Savannah River Site.

Ir 2eems doubtZul that DOE would give DUS
that much autheority. It would also ke difficult to
carry out as a practical matter due to the sheer size
of Savannah River Site at 30{ aquare miles. How will
0TS physically control access? Are they geoing to post
employess at every ingreas amd egress point on the
Gavannah River Site? And are they going to stop every
car that comes on and every train? It's an awesome
respongibility for & subcontractor.

DCS argues that its approach of including
DOE facilikties within the =zite and houndaries was
ganctioned by N2C in promulgating amendments to Part

70 in 2000. Our reaponse is that it is not clear from

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1223 RHODE BLAND AVE., NAY.
[202) 2344430 WASHINGTON, D.G. 200053701 o BAINGIOSS. Com




Ln

1¢

11

12

13

14

1&

1c

18

13

21

21

22

24

25

300
tno rulemaking document cited by DCE that that is the
case. The portion of the statemsnt of consideraticn
cited by DCS relates to comments abcub doses to
tonllooaked worgers," that -9 workers at nearby COE
facilitizs whe wmay have occasion to go onta the MOX
facility site= in the course of their jebs.

In responding to the comments, the
Commigeion emphaszized taat the licenses must satablish
the contrelled area over which it has authority to
exclude personnel o property. Thia gets back to tas
unanawered guagtion cf how DCE could have control over
the entire Savanran River Site.

Also, DCE has conceded that it now intends
to treat non-DCS workers in the controlled area as
menpera of the public during normal operarion. If DS
acocepts the principle for normal operatieon, thasn it
ahould also zcoccept it for acclidents.

I have a couple wore commentsa.

In response to LCS' contention that this
igsue is outside the scope of the proceeding, GBMNE
contentg that it affects the design, where is toae
fence For the controlled area. What design features
are necegsary to minimize sccident doses to a peracn
at the boundary of the controlled area? The answer Lo

that guestion depends a lobt on whether the distance Lo
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zhe boundary is mezsured in Zest or in miles.

CUATRMAN MOCRE: Any:thirg further:?

MS, CARRCLL: Wo,

CHATIRMAN MCORE: Applicant?

ME. SILVEEMAN: Cne of the agsertions thset
GANE makesz iz that Savannsh Rivsr Bite workers should
not be exposed to nigher doses than members of the
public unless they're paid by DCS. And we don't agree
with that at all. Theres cbviously no reguirenert
for such. Whaz there 1is iz a reguirement that
gollocated workers, Savannahl River Zite woarkers, may,
for acgident purposss, accident analysis purposes, be
analyzed against the performance cbjectives applicable
to workersz rather than the performance objsctives
applicable to memberg of che public, so long ag they
are properly trained in arcordance with 10 CFR Part
15. We have committed to do chat and that is
congistent with the regulations.

CHAIRMAN MGORE: I asked wvou several
questions this worning waen thia subject cams up with
Mr. Moniak.

MR. EILVERMAN: Yeig.

CHAIRMAN MOORE: And I wag wondering -- if
I rerember correctly, wou didn’t nave an answer but

yvou were going to see if you could get one.
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ME. SILVERMAN : Yeah, I have zome
information for you, Your Honor.

My un:derzatanding, first of all, ig zhat
one of the _gsuss that vou asked abcut is the lanquage
in Lhe regulation tha= =ays the licernsee has the
abi ity to control acecess for any reasorn.

CEAIRMAN MIORE; Uh-huh.

ME. SILVERMAN: We aprrecizte chat
language ig in the regulation, we think that has tc be
read in the context of Part 20, the raticnale for Zart
20 and the context cf the raticonale for having a
contrelled area boundary degignated. Part 20 g a
radiation protectien regulaticn and that larguage has
to be construed in the ccntext of that regulsticn. The
primary purpose of the controlled area boundary, a8 we
anderstand it, is to s2stablish a location at which one
caleulates doaes, radiclcgical dozes, to a member of
the public.

And so we think that ir is -- even though
the _anguage says "for any reason," we think thac it
iz reagscn and appropriate under the rsgulatiom to
coneiude that so lorg as that ability exists to limit
access to the area in the event of emergency or otier
radiological incidert, that that meets the regulation.

CHAIRMAN MOORE: So the plain meaning rule
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of interpreting regulaticns, conatruing regulations,
ie inapplicable to the definiticon of controlisd area?

ME. SILVERMAN: We don’t anders-and why it
would be relevant or important at all for the
applicant to ke abkle to control access entirely at its
own whim, unrelated to radiclogical health and safety
congiderationg, gimply bhecausz it seems: l- ke a nice
idea to Zo it.

We aiso understand that TOE haa the
ability in its emergency wmlan --

CEAIRMAN MOCEE: Well, assums for the
moment thalk we're stuck with the regulatian., Aren’t
the answers either cooply or gs: the regulation
charged?

MR. SILVEREMAN: We have to comaly or get
the regulation changed, that's correc-, or get an
exemption from the regulation.

CHATREMAN MOORE: Or seek an exenpticon [rom
the regulation.

ME. SILVERMAN: Right.

CHAZEMAN MOORE: Have you z3ought such an
axempreion?

MR. SILVERMAN: ¥No, because we didn't
belisve OB wWasz Nececgiry.

CHAIRMAN MOCRE: Well, under my view of
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~he cage from the CALDC, where much like this, it had
<o do with uging simulators and I'm scrry., I can't
remcmber the precige lanswage of the regulation bukt
—he gist of it was something to tike effect that you
aithar could or vorl cceldn't usc a simulator for some
purpose and even though it was very clear, it wasn't
conveniernt to read it that way and so the agency rcad
it ia the convenient way and the Tourt of Appeals
indicated rthat that was ncl appropriate conduct on the
part of an agency, that it musgt fcllow its regulations
or change them.

Sn I'm troubled here hecause unless you
nroduce a protecel that DOE gives you the autherity to
do this, I can't sgee how vou could comply.

MR. SILVEEMEN: Well again, we think that
we ars developing & protocol, we think it will be
appropriate and provide the necessary responsibilities
and functions. It‘s an issue that ia unrelated to the
design kbasis of the principal £88, ao if it's an iasaue
at all, it i=s an iggue --

CHAIRMAN MOORE: ©Okay, but --

MR. SILVERMAN: -- at the possession and
use stage.

CHATRMAN MOORE: -- M=. Carrell just

directly addresszed that. How is she wrong?
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ME. SILVZEMAN: I don’t regollect bow ghe
addressed that, Your Hohor.

ME&. CARRCLL: Wihere ie bhe fence? Excuee
me, I'm SoOrry.

CHALRMAN MOOREE: That che controiled area
deals, as vou readily concede, with deses and how you
design a facility to ensure that the doses that are
received under al: the various scenarics are different
if you measurs it in feetr than they are with miles.
I think that‘s a Zair paraphrase of what she “ust
2aid. How do you resgpond tkat that makes it a design
igaus?

MR. SILVERMAN: There are design —asues
that are not appropriate for thia proceeding. This is
an izggue aboutr the design bkases, the fundamental
design patameters of the facility. We have in the CAR
apecifically identifisd exactly which items we bhelieve
are principal structures, systems and componente.
there's a list.

And for each of those we've zpecifisd here
are the design bases we used. There's nothing in this
contenticon that zaya yvour selectilol was wWroang or you
laeft gomething cuc or your deasaign bases are
inadegquate., That information ig there in the CAR to

ne addressed.
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CHAIRMAN MOORE: Bub you addressed each
and every cne of those using thia contrallcod areza.
How assume you can'lt use Lhis contrelled area, how de
those chang=?

ME. SILVERMAN: I don't know the angwer to
that.

CHAIRMAN MOCEZ: Well, that’s what their
gonkention --  tkat's what’'s  behind this  very
contention, thar’s whakt this cantention is a_’ about -
- vou've uzed the wrong control area.

MR, SI_VERMAN: WelX, again, we believe
~hat this type of arrarcement that we cornremplate is
bath -- waz botnh contemplated oy the rule changes in
-he year 2000 and has been applied in other
situatieors.

JUCGE LAM: Mr. 3ilwverman, would ou
elaborate on Lhat? I'm thinking about that -- you're
refsrtring to the gaseoyrs diffusion plant.

MRE. SILVERMAN: Yeg.

JUDGE LaM: Wowuld you elaborate on how
that facility is compared to this current deseign?

MR. SILVERMAN: Yag, Dbased upon my
undersgtanding, which I think is accurare, the gaseocus
diffusion plants are large Department of Energy

rezervations operatsd by the Ceparctment of Ensrgy,
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wirttally the whole facility. Witlhin the site reglon,
within the oversll site iz a gaseous diZfusion --
operating gasecas diffusion plant operated by, in
effect, an MREC licenses. They hold cortificakes --
thatrs the I'mited States Enrichment Corporatiorn --
deesn’t hold a lisense, it helds a certificzre of
corpliance.

“hat faecility iz regulated by the REC.
The resr of the Portsmouth znd Paducah reservation is
not. wWe have a sitmation where rhe MOX faciliky will
he regulated by the NR{C, the rest of cthe Savannah
River Site reservaticon will not be.

CHATRMAN MOORE: I think wourll find, Mr.
Silwerman, that netr cnly ims 1t just the ate, Ethe
acruzl physical plant itself, portions of it, are
regulzted by DOE and porticons of it are not.

MR. SILVEEMAMN: That's absclutely right.

CHRIRMAN MOORE: Within side the walls.

M=. SILVERMAN: That'a right. They even--

CHAIRMAM MOCRE: Doest’t Chat make it =
vonagiderably different aituation?

MR. SILVERMAN: I don’t see how that dees
in this case. The controlled area boundary in that
cage is at the bcundary of the Paducah and Portsmouth

sitea, just like we’re proposing to do here. That is
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where the public dose ig calculated.

CHAZEMAN MOORE: Well, if yweu Zive in a2
duplex, which is essentially the situaticon at the
gasecus diffusion plants because part cf the plant is
LOE and part of the plant is United Statbes Enrichmwent
Corporation, how do you differentiate the common areas,
ggsentially, in that sitvaticn? I would auggest to
you ib'3 impossible.

MR. SILVERMAN: Well, I don’t ¥iow the
angwer to that in that case. They have ohvwicusly
addrecsed those issaes, those plants are operacing and
they re operating under NEC oversight and to the heat
af my knowledge, they're operating sately.

CHAIRMAM MOORE: But that, in nc way,
sghape or form, even indicates= that this Issue has ever
even heen addresaed in thal facility, does it?  The
fact that it exista deoesn't mean that it was
addresaed.

¥MR. SILVERMAN: No, the certificate
applications for those facilities specify where the
controlled area boundary is and T think de indicate
that there are arrangements with the Department of
Znergy to exert contrel over thosge facilities in the
event of an emergsncy.

CHAIEMAN MCCRE: 0Okay. Anything else?®
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MR, SILVEREMZE: Mo, nothiing else.

CHAZEMAN MOORE: &taff.

MR. HJULL: ¥Yocur Honor, the atsff continues
to come to tlhe pogition cthat -- I wean, Lhere’s no
questicn that the definition of controlled area states
what it states, bat GANE has not -- in preoffering this
contention, GANE has not identified any evidence whick
asupports its pezitien that the DOS asgumption about
khe apprcoriate contrelled area kboundary advversely
affects the adequacy of fca phyaical security measires
and that asz a2 result the desgign baais of the MOX
facility does not adecquately support approval of
congtruction. They provide ne evidence to support
that agsertion, 3o the staff cantinues to view thisg as
an iradmissinle conbention.

GANE is obligated to crovids dome evidence
whichk merits further inquiry and if you compare this
conterntion ko Contention 2, you'll -- the staff urges
that you should find that Contention 5 1is not
adequzte. They really reiv orly on the fact that the
staff has igsued requests for additioral information
to DOS on this topi¢, bue they den’'t provide any other
independent svidence that there's a prcblem.

CHAIRMAN MOCRE: Well, if the applicant

has applied a wrorg definition, isn't that, in and of
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itself, indicative that the analysis 1is highly
gquestionabls?

MR. HULL: I don't think it'z been
egtzklished that they apply wrong definition.

CHAZEMAN MOCRE: Well, agsume for the
coment tkat you have to comply wichi the definilion
montained in 10 CFE Section 20.1003, cortrolled area.
And assume for the moment that they cannet comply with
the "for any reason" provision of that definition.

Now if vou accept that 23 the definition
of controlled area in the regulaticns and that it has
been inappropriately applied by the applicant, then
Acear't that, on ites face, raise the guestion as to
the propriety of Lheir analysis?

MRr. HULL: Well, brt iz haszn't beer
eatablished that the either DOE or DCS would not have
the authority to limit access teo that area for any
reason.

CHATRMAN MCCEE: Well, it hasg to be the
licenses, Mr. Hu.l.

ME. HULL: Excuse me?

CHAIEMAN MOO3E: The zregulation says
l:censee.

M2, HULL: And it's wy understanding that

thers iz zome agreemert or protocol that’s trying to
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ne worked ocut betwessi DOE and 208 on this point.

CHAIRMAM MOCRE: And I belisve ic's
accurate that Mr, Silverman has nol keen willing te
indicate that DOE will wede Lhe authority for them at
any time for any r=agon to exclude persons Lrom the
entire comtroelled area, including State Ecute 25 and
the C3X Rallroad.

ME. HULL: But I =till don‘t see any
avidence of how thisg affects the aderquacy of ches
sroposed physical securiby measures.

CHATRMAN MOQRE: Fie.

ME. HULL: And how it would adversely
sffect the dezign basis of the MOX facility., I don't
see any evidence submitted by 3ANE which goes ta tacse
questions.

CHAIRMAN MOOEE: Okay, Iine.

MR. SIZVERMAN: May I clarify --

JUDGE EELBER: Let me ask cne gquestion.
Suppose I take a very simple illustration that I have
a plant which emits some stray radiation and I measure
the dose rece:ved by a mernker of the pubklic arc 100
yards and 1000 vards. Clearly it’a geoing to be
different. If I designed the plant to make the doze
fall within Fart 20 limits at 1000 yards, it ia wvery

likelv to exceed that by a considerable meagure z£ 100
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vards; ia thast het correch?

MR. HULL: Zet me make gure I understand.
You're saying that leb’as say they put a fengs 1004
varde away versus a fengs 100 yarda away =nd would
there he AdAifferences kretween thoae two scenarios?

JUIEE HELBER; Yesz, in the design oI the
plant, if - designed it for 1000 yvarde and then I finc
that I have to work at 1C¢ vards, don‘t T have Lo do
gomething to meet Part 207 I mest Part Z¢ at 1440, I
don’t meet it at 1440.

ME. HULL: Just a moment, Your Honor.

(Brief pause.]

MR, SILVERMAN: ¥our Heonor, could I
attaempt to answer the aquestion while the stalf is
discugsing i-?

MR. HULL: Your Honor, I'm going to have
the project manager, Drew Parsinks, address your
gquestiorn.

ME. FERSINED: #y name is Drew Persinko,
Z'm the project manager -- NRC's project manager on
MOX. Responding to the Board, it's conceivable that
-f you do change the houndary of where the public doge
grarta, cthat that cou_d affest your deaign. You mighc
have to change gsome of the principal $383s -- you could

aonaeivably. But that azsumes that the establishment
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of the controlled area bovndary iz inecrrect at the
autaet, whiech I den': know ihat’=z been established
et

JUDG@E KELBZR: Thank you.

MR. SILVERMAN: May I elaborate?

CHAIZIEMAN MOOHE: Mr. Hull, one final
thing, look at page 20 of the centenkion, and it cites
apparently one of your RAIa.

MR. HULL: You're talking about the final
paragraph on page 24, Your donor?

CHATIRMZN MOORE: Correct, over onto page
21. And if the =staff agrees with the applicant’'a
-nterpretation of 10 CFR 21003, and you bring up
70.&81(fy. If you agree with rthar, then why did rhe
ataff issue thiz RAI that is «<ited here stating a
different interpretation of the rule?

MR. HULI: Well, again, Your Honaor, I have
to go hack to the fact that an admissihle contention
cannot be based solely on the fact that an RAI was
t1ggued and I don't see any other evidence that GANE
has given us which supports this contention.

CHAIRMAN MOORE: We_l, 1 would suggest
that looking zt tie contention, that they have appi-ed
the wrong definition and haven’t met the definition in

vhe regulation, but you don't find that sufficient?
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ME. EULT.: I den‘t g2se any evidence of how
-~ affects, adversely affascts, health and safety
_nterests.

CHATEMAN MOLRE: Ma. Carroll, GANE
Tonterntion &, please.

MS. CAERCLL: We kave eight minutes. The
contertion that‘s being referred to is inadequate
gafety analysis and cur expert opinion for this
contenticn ia provided by Dr. Edwin 8. Lyman. This
contenticon crallenges the adequacy of DCEY salety
analysizs. It iz zupported by the expert declaration
of Dr. Edwin Lymarn.

The NRC staff does not approve -- hy the
way, Dr. Lyman was planning to come today and declined
because of the eventa _ast week. Thers ware family
pressures not to f£ly. The WNaC staff does nobt oppose
the conten-ion with the exception of language relating
to the boundary of the controlled area. DC3 firat
cribticizes GANE’s reliance on an RRT as "insufficient™
by itself to support the contentizn, but GANE's
digcussicn of the RAI reflects the fact that GANE's
expert agrzes with the RAT. The cmntenﬁion also gives
the reagena for his agreament.

DS alse claims that GANE doss not provide

gusficiert detail i support of its argument that the
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CAR doea not analyze a boundary case witlh respsoi Lo
the scurce term for a fire invelving the plutconium
cxide buffer atorage unit. The the contrary, at page
23 and 24, GRNE cives specilic examples of its rsason
for guestioning the accuracy and the corservatism at
DCs' analysis.
oS alae argues that GANE has not
adequately supported its challenge to DOS’ assumption
~hat twg banks of hspa filters will continue to
operate in an ageident. DCS says that it does not
rely on hepa [ilters to comply with requirements of 10
CFR 70.61, but it deesg adwit that hepa filters are
relied on for defense in-depth which is required by 10
CFR 70.841{b). DCS aleo claims that hepa filters will
nave an =fficiency of 99,95 percent and that it was
sonservative in assuming that they would be only %9

nercent effective.

Thig argument ignores the repeort in RAIL
~ired on page 25 of GANE's contenticns, indicating
that hepa filter performance ia uncertain and might he
nil.

The Zcllowing is an additicnal quete from
the abstract of the Bergman DOE repert that 1s cited
at note 19 on page 26 of GANE’s contenticna: “"The

deterioration of the filter efficiency depends on the
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exposure paramekbers. In severe eXposure conditions,
tine filters would be struetural v damaged acd have a
resicual efficiensy of zerc perceant.!

Finaily, DC5 clalma --

JUDGE KELEBER: Excuse me. Where did that
cucste come from?

M5, (CARFECLL: It's froem -- I'm soIry --
it's [rom a regpert that’s cited, the Bergman DOE
report --

JUDGE KELEER: Thank you.

MS, CAFROLL: -- that’'s cited &f note 15.

JJOE KELEER: At footneobe 29, thank yonu.

M5. CARRCLL: Finally, DC8 claims that
3ANE has not raised a wviable dispute with DCS over
whkether DCS' instrumentatisn snd control  system
satisfies the defense in-depth principle. Accerding
roe BCS, there ia redundancy within the irstrumentation
and control system, but the system lacks one feature
neregsary to defense in-depth -- a balance bectween
prevention and mitigation. ZHdven -- and I shouldn't
say cne because I'm not sure that iz's limited to
that. @iven that mitigation by hepa filters is
ancerkain, DCS' MOY factory design lacks a mitigation
feature.

And I'm finished.
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CAATRMAN MCTCRE: A&Applicant,

ME. SILVERNAN: Teah, there ars threes
componenta to this contention, three elamenta.  The
firat is the allegalion that we didn't analyze ths
boundirg cage for a fire in the plutenium oxide bulfer
atorage uniz. BEg=zentially the allegaticon is rhat mere
justification is regqu:red for cur positicn and that
our assumptions should ze further examined. That is
language from the GANE contentlon.

Esscntially also, they appear to call into
guestion the assumptions we'wve made about the fraction
of plutenium that could becotme airborne and
“sapirable. We took those values that we selected for
thoze fackers from the NRC staff‘as own accident
analysie guidelines,

In Fact, we took the most conservative
airhorre fraction assumption and zlso the most
conservative assumptions regarding the porticn of the
plutenium that could become respirsble from three
different studies, and even with those  very
congervative wvalues, the result of ogur accident
analysis shows that we are well, well helow the
regulafory requirement s which is performance
objectives in the event of an accident both for doses

to members of the public and to workers. 5o we don’'t
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rhink that raises a material Lgsus,

With respect to the centering furnace, tne
hvdrogen 2xplosicn in the centering furnace, GANS
alleqes that we provided inadequate analysis and
shallerges cur hepa filter efficiency. We in Zazt
analyzed in the (AR an explosicn event in the agqueous
pa_ishing process as well as in cthe centering farnace,
and the aquecus polishing process explosion event that
was considered had a larger source terms and bounds
the centering furnace event. We don’t describe the
centering furnace cxylosion in detail because 1t not
the bourcing ¢ase, the boundirg cage is the aquecus
polishing process exploslon,

Finally, with respect to our -- GANE'Z2
concerns about --

JUDGE FKELEER: Excuse me. Agqueaus
polighing rrocess explosior, that's a hnydrogen
explosien?

ME. SILVERMAN: Apparently it could be any
xind of explosion including = hydrogen explosion.

JUDGE KELBER: But one doesn’t know what

size explozion it is, does one? It gan be anytaing.

ME. SILVERMAN: It's a deterministie
accident based upon the largest -- all of the material
in the largest tank in a cell -- and a cell is a
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segmented portion of the facility thar's segmented
from the rast of the facility. Ib‘s a2ll the tanks -no
the c=1l and the c=ll iz procected from the rest of
che facility.

JJ2GE KELEER: But the cell is in effectc
not in line in that processa, itb's in a S2parats
process?

ME. SILVEEMAN: This g Gary Kaplan Zrom

ME. KAPLAN: &ll -- the AP procesz iz
contaired in many cells which are gegmenred from each
ather and the bounding explosion znvolves all ¢f the
material within one of those cells.

JUDGE KELBER: In cne ¢ell.

ME. KAFPLAN: That’se correct. There'sa more
materiz]l invelved thar  that, more radiclogical
materiz]l involved than that, in the centering furnace.

JUDGE LAM: And in the bounding analysis,
~he hepa filter does not suffer any structural damage,
ia that oorreck?

MR. KAPLAN: For -- the =safety stragety
for explosions is to prevent them. Basgically 132 CFR
70,61 wa're going tc preent all the expiosicns in the
fagility. &=z defense in-depth, we will show that the

mepa filters survive the explesicon, provide mitigakbion
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if zhat explczion were Lo ocoour.

JJGE EKELEBEE: Wait a minute, wait =a
m_nute. If the explesicn were to occour, you maintacn
the hepa filters wiil naintain mwegt of checr
capability?

M=z. KAPLAM: Yesm, we'll demcnebrate that,
that’s correck.

JJGE KELEEE: You intend ta demeonstrate
that?

ME. EAPLAN: Yesz, but tc mest 70.61, wa're
going to demonstrate that the exploglons are
prevented, they’'re made highly unlikely,

JIOGE LAM: May I ask you, now could that
be feasible? We're dealing with a great desl of
distance from the site <f the explosion to where the
hepa filters are located?

ME. KAPLAN: Right. It's digtance and
these are relatively small tanka, relatively small
explosicns, that’'sa corract.

JUDGE LAM: 3o the source terms are small
and the distance ia great.

MR. KAFLAN: That’'s correct.

JUDGE KELBER: I°m familiar with some of
shege plants since I gave a talk at the Second

International Conference on Plutonium way back on a
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pilet plant. Ard the explosicn, if one should eoccur,
would propogate down what ia essentially a lorz pipe.
where iz the attecnuation?

MR. FKAPLAN: Well, there will be features
ag necessary to protect the hepa filtera, iZ
necessary .

M3k KELBER: Ah-ha! These featuresa are
depgeribed somewhere?

MR. EAPLAN: They will be described in tha
T84, correct,

JNIDGE KELEEE: In the what?

MR. EAPLAM: In the license application.

MR. SILVERMAN: In the integrated safety
analyeis.

JUDEE KELBEE: Features which are being
deasigned now and are neceasary to protbect the hepa
filters, but they are not a part of the CAR?

ME. HKAETAWN: At the current time, the
deaign, basically tke piping system, is very small and
we think the analysig will show that the axplosion
won't propogate down where we’ll neec any additicnal
Z=atures.

JUDGE KELEER: Wait a minwte. The shock
wave i golng ke go down this tube and it's nok going

to need any additicnal features, 1t’'s going to
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attenuate naturally tc a few inches of water? I
gomehow doubt that.

MR . SILVERMAN: 2gain, whabt we’re talking
about here is providing at this stage of the process
the desicn bases, not the detalled design.

JUDG3E KELEER: Well, but The design basis
certainly has to include some feature to Jdzal with
aydrogen explosicne and such otier explcosions as you
may want. And we’ra being told that some magica.
feature which attenuates a shock wave pasging through
a long tube is golng to be introduced. Ik's surely
vital when you have hepa filters which are unsupportec
by anything otrher than their will to live.

MR. SAINT LOUJIS: I'm Tom Saint Lovis with
DCs.

The network of plring that connecta Lo the
hepa filters starts out swall at the source of the
explosion, but expands because it serves many parts of
tne facility. So that will attenuate the shock wave.
In addition, there are features inside the filrcer
housgings that are described in the CAR that prokbeck
the filters.

JUDGE KELBER: I read those features and
thay're pretiy standard.

M., SAIMT LOUIS: Yeas.
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JUDGE KELEER: BAnd I agree with them, of
course, but thar’'s beside the point. Are there
calculations to support this asaserticn that the shock
wave will be sgo attenuated down to a few inches of
watelr presaure?

ME. EBAINT LOUIS: The calocalacieons are
being performed and will be =zubmitted im the ISA.

MR. SILVERMAN: Whichk will be part of the
license application.

JUDGE EKELEBER.: I wigh I had their
confidenee, Regardless of the fact that you decide
that ths hydrogen explosion would not ke bounding --
and I*m mrot sure why -- wou feel that you do noc have
to adhere to any of the OSHA regulations regarding the
yege of safety devices or the MNASA standard for
hydrogen and hydrogen sys-ems? I don't see any
reference -- there’s also an ASME standard. I didn’t
sae any reference to any ©f these atandards in the
ChE.

Mz. SILVERMAN: Well, if there ars OSHA
recquiremente that apply, Your Honor, we will cbvioualy
have to adhére to them and would intend teo adhere to
them, but thev're not part of the construction
authorization request and they‘re not issues to the

NRC.
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JUDGE  KELBER: Well, certainly ASME
standards and NASA standards are.

MR, SILVERMAN: We_l, ASME standards may
be selected and used as par= of the design sasis and
we have committed tc certain ASME standards.

JUDCE ¥ELBER: But not the cnes dealinc
with hydrogen.

ME. SILVERMAN: I'm =ot aure about that,
we cotld check on that.

MR. SAINT LOUIS: We are following both
the Compressed 3a3 Association and the NFFA standards
for hydrogen distribution and storage on the aite.

JUDGE KELEER: What i3 the target
reliakbility for the ISC system that’s going to prevent
these explosionse? When you =ay prevent, you really
mean you have a target reliability.

MR. SILVERMAN: Judge Kelber, we'd like a
couple of minutes to anawer that and pick it up after
we take an afternoon break.

JUDGE KELEER: Sure.

ME. SILVEEMAN: Thank you.

ICHAIRHAN MOORE: 8o that I can understand
some of what waa just done between you and Dr. Kelber,
are the cells dependent or independent of ore another?

M%., SARINT LOUES: The cellsg are connected
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with an exhaust wventilation system, s¢ they're
structurally separate from =ach other.

CHAIRMAN MCOORE: But they are connscted
thrcuéh 3 wventilation system?

MR. SAINT LOUIS: That’s correct.

CHATEMAN MOOEE: Ckay. Are there any
sther commections?

MR. SAINT LOUIS: Thera’s praocess piping
that passes matzrial from one cperation to the next
sparaticn.

CHAIRMAN MOORE: &nd these are seguential?

ME. SAINT LOUIS: That'sz coxrrect.

THATEMAN MOORE: And all of the proceas
piping and all of the ventilation system follows the
sequence of the cells?

M*. SAINT LOUIS: That’'s correct.

JUDGE KELEER: I do have one final
questicn. People speak of bounding aceldents here, do
wou mean the highest coneequence or the highest risk

to individuals? And I guess I sort of ask that of

IGANE as well.

MR. KAPLAM: What's proposed there is the
bounding conseguence analysis.
JUDGE KELBER: FPardon?

ME. KAPLAW: Bounding consequences.
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JUDGE KELEER: Thank wvou.

MR, KAPLAN: Aszsuning the event 22durs.
So it would also be the highest risk.

OHETRMEN MOORE: ¥r., Silverman, Jdid veu
fave anything Euzrther?

¥R, S_LVERMAN: No, sir.

THAIEMAM MOORE: Mr. Hull.

VMRE. HULL: &5taff nas nothing at this time.

JUDGE KELBER: Mr. Hull, in replying to
the contentiem, you wroce in park, "For example, GANE
contends that a hydrogen explogion in the centering
furnzce of the proposzed MOX facility is not adequately
analyzed in the CAR and that a previcus safety study,
excepts af which are attached to GRANE' 2 contentions asg
Exhibit &, of MOX fuel fabrication plants identify
this scenario aa one of the common risk cantribitors."

In the sacoping aummary repert you
distributed on August 28, I find no mention of
hydrogen =xplosions. Do you believe the scope of the
EIS will be extended to include the effects of such
explosionsy

fMR. AULL ; Haven’'t conaidered that
question, Your Honor, but if we in reviewing the EFRI
interim report that is referenced in footnote 23 on

that page that you were just reading fzom -- and just
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for the record, this is tha ataff‘s Saprtember 12, 2001
respornge —o the contentinns -- it's certainly possible
that if we reviewed that report and cornclude that it
does need to be discussed in the EIS, we'll discuss it
in the EIS5.

JUDEE KELEER: Thank you.

MS. CARRGOLL: I'm a litcle hothered by
their willingneas to diseuss trhis cutside of the
public.

CHAAIRMAN MCCRE: I'm sorry, I --

M5, CARRCLL: I‘ma little bothered by the
applicant and the NRC staff’s willingneas to discuss
various and sundry issues, as long a2 the public is
not involwved.

CHATRMAN MOORE: That's not directly
relavant to what we have in front of us roday.

If you would addresa, Ms. Carrecll, your
Contention 7.

MS. CARROLL: <Contention 7, GANE contends
that the BER is inadecuate to addresa the environmental
impacts of using MOX fuel in the Catawba and McoGuire
reactoTd. Wé have five minutes. We rely on Dr. Edwin
g, Lyman's expert opinlon for this contentiom.

This centention challenge=4a the failure of

the ER to addrese the environmentzl impacta oI
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irradiating MOX fuel 3in the MoGuire and Catawba
reactors. It is supperbed by the expert declaraticn
of Dr. Edwin Lyman.

ha the contenticn sets forth, tnere ia
significant new information not considered in DOE' S
SPEB EIS that the likelihood and consequences of an
accident at a reactor that burns MOX  fuel iz
subatantially greater than prev.cualy thought. This
has an indirect impact that must he ronsidered in Lhe
EE ard the EIS.

308 and HRC both argue that this
contertion Lis not admissible because it was not
embraced in the NWotice of Cpportunity for a Hearing.
Eut the Notice atated that the issues to be heard
include whether the action called for under NEPA is
issuanrce of the license. We cannot imagine how it
could be irrelevant to that determinatiom te inguire
whether the preduct that is being licensged can bs used

gafely. Thab guestion cannc: be answered adequately

by reference to DOE‘s generic EIS because DOE did not

address the additional risks of burning MOX in ice
condenser céntainments,

That‘s all I'va gobt.

CHAIRMAN MOORE: Applicant.

MR. POLONSKY: Fwerything I‘ve heard today
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on this contenticn iz the same that we read in the
writren contention and we have the game response.
Tr'a ocutgide the scope of the proceeding. It deals
with the Catawba reactors and apecific tecnnieal
information ragarding those reactors. Ik dossn’t have
anvthing to do diractly with the MOX facZlity license.

CHAIRMAM MOORE: In -- and I can't lay my
hands on it -- your “AR -- I'm serry, in the
anmvironmental report -- i Sectzon £.6.4, last
gentence, you atate "Safety and environmental impactes
of design basis and beyond design basis accidents wil-
ne analyzed by the missicn reactor licensee ag part of
the 10 CFR Part 50 reactor license amendment process.”

What’s vour basgiz for stating that?

MR. POLCNSKY: Our basis is that in order
for -- we assume that in order for Duke to accept MOX
faial for irradiation in their reactora which are
licenaed under Part 50, that they will likely undsrgo

a geparate licenaing progeeding to amend theix

_ licengesz to irradiate that fuel.

. CHATEMAN MOCOER: Well, we know that much.

But as parﬁ of any either environmental assgessment
and/or an envircnmental impact statement, that’s where

chie would come in ia part?

MR. POLONSKY: I'm net gsure I understand
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vour guestion, Judgs.

CHAIRMAN MOGRE: Well, what we'rs reading
from is Erom your environmental repcrt.

ME. POLOMNSKY: Yes.

CHAIRMAN MOORE: 50 I'wm assuming that if -
- ¢learly there will have te ba safety analysis done,
but in addition, the consecuencesg of design basis and
bevond design bazis accidents would be done as part of
tke -- under NEPA -- for the target reactors or the
reactors that are going to burn tke fuel,

ME. POLONSEY: I hope thig angwers your
fquagstion. What NEPA would reguire iz any significant
change to the facility that was not incorporated in
tkeir initial NEPR analvsis, assuming those plants
were, you know, authorized te operate after 1370,

CHAIRMAN MOORE: And you seem to indicate
tkat there would be such.

MR. POLOHWSKY: We asgsume sc, but --

CHAIRMAN MOCORE: Staff.

MR. HIFLL: Yeah, the -- well, I‘'1ll be
happy to answer any Juestiona, I don‘t hawve anything
to state at this peint.

CHAIRMAN MOCRE: Do you agres with the
statement I read from the applicant’s environmental

report, Section 5.6.4, the last sentence?
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MX. HULL: I‘m aorry. Your Henozr, you'll
need to repeat ic. I was leooking at gomething else
while you wers --

CHATRMAN MOORE: "Safety and envircnmental
itmpacts of deaign basis and beyond design basis
arciderts will be analyzed by the mizgion reactor
licensse as part of the L0 OFR Part 50 reactcr licensze
amendment proceas. "

MR. HULL: Yes, that’'s correct.

CHAIRMAN MOORE: 8o if this conkention
were sgubmitted at the appropriate bime and by an
appropriate petitioner, would it be admiszible in a
reactor amendment licensing procesding on one cf these
four mission reactoras?

MR. HULL: Well, you know, assuming the
requirements of the contention rule were met and the
gonktention wae specific enough.

CHHIRMHN.MUORE: But the subject i=s ons

that clearly will be open during the misgaion reactor

. amendment process?

MR. HULL: TYes, it'll be considered as
paczt of the staff's NEPA review. And I think as you
atated earlier today, Judge Moore, it will probably be
more beneficial to dc the specific analyses at the

four reactors at that time, if and when it becomes
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necessary rather than do some scrt of generic
environmental analyais righ- now.

CHAIRMAN MCCRE: Ckay, we'rme going to taks
a brief -- and I mean Lrief -- five minute recess.
It's now 3:95%. We will be back in session az 3:1:<.

{A short recess waz taken.)

CHBIRMAN MOORE: Ms. Jarrcll.

M2, CARROLL: Yes, sir.

CHAIRMAN MOORE: Contenticn 9.

MS, CARROLL: Contention %, we're styling
as inadequate cogt comparison, and we have three
minutes,

This contention challenges the failure of
the environmental report tc consider the economic
mosta of the MOX facility. The NRC ataff does not
appose admisszicon of the conzention.

DC% argues that 10 CFR 51.4E{c) does not
require -- putting emphasis on the word require --
econonic analysis because the requlation uses the word
"should" instead of *'muagt," but “should" iz not a
command that can be ignored like "may."  "Should®
means you ouéht to do it unless you have a good reason
not to. Bnd DS has not provided a reason.

DCS alse argues that GANE cannot ask for

a discussion of cogts because the DOE generic EIS
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already made a decisicn that the costs are acceptable.
That decision was based on information —hat has become
eurdated. The DOE EIS cannot Le frozen in time, the
government has to Xeep updabting its environmental
analyais as the decisicn-making process progresses and
becomes more specific.

The decision to license the MOX facility
muat be based on accurate information abeout ice costs.
Even if the HNRC cannot revisit the balance of MOX
production versua the immobilization that was struck
in tke generic EIS, -- I'm having trouble raading my
notes, excuse me -- the heart of the cost/benefit
analysis reguired here is located on the base of
plutonium disposition. Whether or net to dispose of
plutonium and then weighing out immobilization versus
MCX aa the propoged disposition paths under this NEPA
Frocess.

The public degerves this analysiz. We

have these new reporta showing phenomenally sscalated

. cogts, almost 50 percent more than they were two years

é“égc, te produse MDK. So that even if the NRC can’t

revisie the immcbilization wversus MOX production
question, they do have authority te see that this
information is gathered and available to the public,

ao the public knows what it's getting into.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE LSLAND AVE., MW,
{202} 2344433 WASHINGTON, D.C. 200053701 s rinalrgroas.com




o

11

12

13

14

15

1&

L7

1B

13

20

21

22

23

24

25

334

So, the ER must discuss the eccnomic coats
aggociated with the choice. This type of disclosure to
decigior-makers and the public is one of the most
impartant and valuable features o NEPA.

Thank woil.

CHAIRMAN MOORE: Applicant.

ME . POLOWEEKY ! 1 hope I'm net
mischaracteriziag what Ma. Carroll said, Dat I theughkt
I heard that sghe =aid that there has not been a
violaticn of an NRC regulation and that the regulation
says "should" and that we wers supposed to have
provided a rationale for why we did not put in
something that a regulation says -- uses the word
nahould" buy ir fact, we don't wiew that as a
violaticon of the regulation on its face, and if you
look at the plain meaning, it asaya "should” and we are
not raguired o do so, and we did not.

CHAIRMAN MOORE: Turn to the last ssnrence

of Section 51.45, please -- §51.45(c), last sentence.

What wverb does it use?

MR. POLOMSKY: Shonld contzin.

CHAIRMAN MOORE: Now would you coatend
that vyour environmental report does not need to
contain data sufficient ta ald the Commission in

development of an independent analysis?
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MR. POLONSXY: HNo.

CHATRMAN MOORE: Ckay. 8= wkat that
reans, in effect, is that ths -- I assume that ewven
though "should" in some circumstances can be read as
non-mandatory language, in other circumstances, it can
Le read as mandatory in the same sense as "shall" or
"ruat. "

ME. POLONSKY: Bur even this seanrence,
Judge Moore, if there was a deficiency in the ER,
additicnal informaticn would have nseded to he
provided for it to have been accepted and used by the
NEC. We are not aware of a reason for the NRC to seek’
seccnomic information.

CHATRMAN MOORE: Well, cone of the problems
with your interpretation, as I gee it, is in the
sentence that you’re relying on as saying "should" and
herce not being mandatory, the prepozition "alsc" was
used, and what doeg the word "slao" mean in that
context, if it is permiszzive, as you contend?

ME. POLONSKY: I will accept vour

‘definition for the following discussions, if T can

move ahead and give an example of why I think that
sever. though the word "should" doesn‘t require us to,
that there are reasons why an eccnomic ¢ogt/benefit

analysis ig not necessary in all situations, and if
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Lhe word "ghould" is used, it may indicate chat there
are circumstances wWaere an economic cost  benefit
analysis is not redqeired. Such a situaticn would be
where a programmatic EIS has already been conducted or
whers, in this case, the DOE’3 record of decision,
which incorperated two apecific and dermai’ed cost
ana’yses, alzeady made the dJdecision that the costs
ware acceptable.
Mow they preffer that mnew financial
information haz been released in, frcecm what I
understard, a draft report that was recently issued.
3ut the question i3 whether NEPA requires an eccnomic
cost/benefit analysis. And to the extent that —hey
gtate -- that GANE states that DOE must wupdate ite
analysis, that iz on the crmus of DOE to cenduct.
And  NEPA, for exampls., within a
supplemental EIS sceope, would only require that if
that were a material or significant change that the

DOE decided was a definition of makterial or

significant. There’s been no indication that the type

‘of coat changes are material or significant and

thera’s no indicaticn that the underlying need for
this program, which iz the U.S./Russial agreement,
would be changed in any way by an increage in cogts.

In addition, this is net an economic cost
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comparison of the MOX facility ix a wvacuum. It's in
comparison to  MOX  versua immobilization and che
decision of whether to pursue a hybhrid or a gingle MOX
fabricaticn or & single immehilization is a DOE policy
decisior. that was made by DOE, supported by the
U.8./7usslan agreement, which regquires & hibrid
approach of both immobilizaticon and MOX fabricaticon.
ind that decision -- that policy decision -- io DOE’'s
and we helieve outside the scope of this proceeding.

So even if cthe word "should" does rszgquire
it  under norral clircumstances, we Dbelisve the
circumstances of this case provide an eXception.

JUBSE KELEER: Strictly from the point of
view of English grammar, =should and shall are
indistirguishable in thig case. After all, we don't
have a command that you ghould not commit adultery,

ut we could have.

CHAIRMAN MOIORE: Staff, do wyou have
anything?

ME., HULL: HNo, Your Honaor.

CHATRMAN MOORE: Mg, Carrcll, Contention
Mumber 10.

M28. CARROLL: Contention Humber L4,
inadequate discussion of transpeortation ilmpacts.

Comnenta were made by -- these comments
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were made by a respacted entity wizh substantial
expertise. They relate to Iinadecuaciea of THE'#R
generic EIS to address environmentaZ Impacts of
transportation of plutenium through Gecrgia to the MOX
facility, Theae comment2 were nobt addressed or
regolved in the final gensric EIS, they are not
addressed or resolved in the envirocnmental renort.

a1l the mnew analysis that has bkeen
=eferred to in DCS's argument, and I den't recall if
NRC referred to them, they were for trangport of newly
manufactured fuel t> the reactors. ur concern L#
with plutonium ceming through the state of Seorgia
from the western atates to the facility.

It'a okay Eor the govermment to do tiered
EI%g, but if NRC and DCS are going to rely on a DOE
3T5, it has to be adeguate to address the general dose
-- sorry, can't read :the writing here -- but if the
MRC and DCS are geing to rely on a DOE EIS, it has to

be adequate to addregs the general case and it also

‘has o be adequate to embrace the specifice of the

individual case.

GaNE's contention shows  that  DC8Y
environmertal report and the gensric EIS  are
inadequate to address transportation impacts. It is

important te note that NRC and DCS to not idencify
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pagsages in the generic EIS where the state of
fGeorgia‘s comments were addreassd or reaolved. And it
was the atate of Georgia’s cowmments or the record that
provided most cof the basis of cur conteantion -- the
material baziz of our contention.

Thank you.

CHAIRMAN MCORE: Applicant.

MR, POCIONSKY: The contention is basically
a regqurgitation of Ztate of Georgia commants on thse
draft SPD EIS. There were, I believe, aundreds of
comments submitted by different people on the 5SPD
draft EIS, which as part of the NEPA procaezss ware
conaidered and either relected or incorporated as
appropriate, as any NEPA process would be, into the
final SPD EIS.

The fact that GANE believes that the State
sf Georgia‘s commenks should have keen incorporated
and balisves that <hey were not incorporated by DOE

intes the SPD EIS has little or no bearing on the

~adequacy of the ER., It would merely be stating that

fﬂthey had commented themselwes on the SPD EIS and their

own comments had not been incorporated inte the Zinal.
We believe this contentien is outgide the acope of
thiz proceeding and would also like to poeint our that

the contention itmelf is specific to plutonium
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trarsport intoc SRS, the Bavannzh River Site, not teo
the Mox facility for, at least as is currently
proposed, we believe the shipmenta are going ta APDCF,
the PDCF will, aa its pane impliea, disassemble the
pite. That material will then be fed te the MOX
facility itself and DOE will have jurisdiction and
contral and will actually conduct that transgportation.

CHAIRMAN MCORE: Staff.

JUCGE LaM: Before you do that, do we xtnow
if the State of Georgia's comments have been resolved
to the satisfaction to the State of Ceorgia?

MR. POLCNSKY: 1 do not know.

CHAIRMAN MOORE: Staff.

MR, HULL: I don’t have anything to add tc
the gtaff’'s response, Your Henor.

CHATEMAN MOCRE: Ms., Carroll.

ME. ©CARROLL: Yes, air.

CHATRMAN MOORE: GANE Contention 11.

MS. CARROLL: Conkention 11, we have five

minutes -- oh, wait -- coh, I see, irem 5 is Contention

16, that threw me off & little bit -- item 10 ia

Contention 11. 9Okay, we have five minutes.
The contention is that the environmental
report fails to address the waste stream from agueous

pelishing. Relevance of Cogema’s exparience -- I'm
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aorry, we're in a different mode. We had fuller
answera worked out and asz we got deeper into the
conterntion, we got a little sketchier here. Okay.

DOS and WRE, I believe, alsgc challepnge
JANEfs assertion that Cogema's experience -- the
Cogems experience with MOX manufactare is relevant to
this proceeding. However, the environmental report
acknowledgea that the szme process used in French
plants is intended to be used in the U.5. plant aso the
experience is indeed relevant.

NZPA requireg 2 hard look -- thig is in
quotea -- at environmental impacts. It ig not
reamonable to propose a known and potentially
hazardous process and not discuss what ia known about
it. We have a really huge problem at Savannah River
Site and it’s been acknowledged Eor the last 20 years
and it’s ~alled the Tank Closure Program. We have the
higheat curie inventory in the nation -- and you saw
how watery it is. You couldn‘:z even see through the
fog this morning hardly when you wers coming here.
Lock at the map, it’s just covered with creeks and
stuff, it‘ﬂla really watery area.

Okay, in the press of war, we bulilt this
vast facility here, We have been dealing with

plutonium and tritium at the Savannah River Site and
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a=s such, we have now 35 millicn gallcons of high level
ligquid waste in £0-year cold tanks sitting axove the
largest freshwater recharge aquifer in North America.
and this is a problem. It's ackrowledged and we're
trying te deal with it.

We've had a failure of a fundamental
process, an interim proceas, that was supposed Lo gst
that liguid ready to go iato a glassificaticn Factory.
The glassification technolegy is pretty darned good
but we’'re missing a step. We wasted rearly 20 yvears
ot it. Last year, we abandoned it, w2 have nothing --
right now, we have nothing. Meanwhile, we'wve got one
tank we’ve managed to empty but last year, two tanks
gprang leaks. BSo the inventory has been lowered below
the leaks and put in the empty tank.

Now thiz tank clceure program i@ really
important to a lot of pps=, it took a lot of prezsure
to get instituted, it is an ongoing program.

The MOX process and the aguecus process

which they came o late in the game, they said they

. were going to do a d&ry process, they can't do it --

counter-productive ian't a strong enough word. It
counteracts any efforts in the tank clesurs program.
2e that a3 it may, I want tc make sure you

underztand this problem and I know thab you do because
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vou mentioned it first thimg this morning. Right now,
the currert plan is, well, you Enow, they've got a
wagte management -- tkhis is what DU5 said -- bthey' ve
got a waste management program. Yeah, they're kind of
stalled out right now, but we aren’t golng to produce
any wasgte until 2007, 8o aurely they’ll have it
together by bthen, I mean, we're talking about DOE and
I don't want to insult anybody, but they start and
abandor. stuff all the time and it isn't reascnable ko
assume that by 2007, they're going to be going.

CHAIRMAN MCORE: Ms. Carroll --

MS, CARRCLL: S¢ it's not smazt kg count--

CHAIRMAN MOORE: =-=- your time is up, Zive
minutes has expired.

MS. CARECLL: I juat have Jne NoTe
thought. And haver't I been light on the cther ones?

CHATRMAMN MOORE: Pardom?

M3 . CARROLL: I hawe one more thought and
I have really been --

CHAIRMAN MOORE: Pleage just give me your
thought, please.

fHS. CARRGEL: Okay. In Contention 1,
there is a reference to scrap generation and =a
refarence in Contenticn 1 bo the Melox plant in France

and how they have dealt with an unanticipated amount
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of scrap which has amounted to sight percent and whick
ig jamming up the system. It’s sitzing arcund undealt
with but tiae deal 12 itz geing to go thkrough a
gimilar process, an aguecus prodeg’ing, it's going to
produce a waste stream and this is not dealc with.

CHAIRMAN MOORE: Applicant.

ME. POLONSKY: The contsation as stated
gaye that we failed -- guote-ungquote, failed -- to
addressg ajguecus pclizhing waste stream. On its face,
it's a misreading of the ER. We clearly reference in
gectlen 5.2.12, the tranzfer of high alpha Ziquid
waate to SRS and we don’t think the contention raises
a material fact when it stakes that we failed to
address the waste stream,

On the issue about Cogema, the allegation
ig that GANE can't wverify Cogema’s performance in
facilitiea in France and that that info should have
been made available to the publi¢. The regquiremsat in

2.714 wunder MNEFA is to identify -- base those

.contenticons on the BR -- a deficiency in the ER, the

.caae law says3. or an comissiocn.

This doesg net identify a deficiency in the
ER simply because that informacion is not made
availakle to the public. In addition, DCS ie not

relying on any Cogema operating parameters for -ts
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degicr: and thers=‘s no reguirement to incorporate
information from other facilities. The fact that tha
facility is golng to be of a type that is similar
doean‘t reguire them to incorporate specific operating
parametars from that facility.

Finally, DC3 --

COBIRMAN MOORE: Oucside the Melox plant,
are there any other plants that are uging any process
that you’re copying?

ME. POLONSKY: outaide of Cogema’'s
farmilities?

CHAIRMAN MOORE: Outzide the Melox plant,
yaah.

MR. POLONSKY: Qutside of Melox, I don’'t
knew, but -- ik‘s all Cogema facilities.

CHAIRMAN MOORE: Okay, one of your -- the

process which you're using, I take it, is derived Erom

MRE. FPOLCNSEY: & number of different

Cogema facilities.

CHAIRMAN MOORE: And I just did a little -
- I'm very cluriaus as to why those sgimilar procs=ases
are not -- need not ke locked at az part of the hard
look under NEPA, bpecause that ig the experience.

MR, POLONSKY: DCS --
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CHAZRMAN MDCRE: ¥You're not dolng this in

a vacuum.
ME. POLOKSXY: 0DC2 is the applicant.
CHAZEMAN MOORE: Correct.
ME. POLOKSYY: HNot any of its --
CHATEMAN MOORE: I understand chat,
MR. POLOKSKY: -- consortium companies.
CHATEMAN MOORE: But --
MR. POLONSKY: The designs are not the
samea.

CHAIRMAN MOORE: Are they similar? Toes
not your environmmental report, Secticon 3.2, indicate
that they are?

MR. POLONSKY: It mentions -- yes, but
that does not impact anything abeout the hard look
analvsiz under MEFA. The hard look analysis under
NEPA is whether or not zpecific aspects of the
environment have been analyzed. 1f, for example,
archaeclogical impacts were not analyzed, that would
be a deficiency in hard look. Eut there is no
requirement and no case law that I'm aware of under
NEPA that r&@ires an environmental impact stakbemant--

CHAIRMAN MDORE: Bub the impacts that have
been created by the similar processes in other

facilitiea, are they net relevant to this inguiry?
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ME. SILVERMAN: Your Honor, it g also my
understanding, just for example, 1f we take your
argument ta a little bit more of extreme, that the
aquecus polishing process that we use is very simi.ar
to a process called Purex that's used around the
country in government facilicies. 2Arnd I don's think
therets a requirement that we evaluate the impaccs and
effluenks, for exanple, froem unrelated government
fagilities.

CHATRMAN MOCRE: Just assume for the
moment, and I have no idea whether this assumption has
any basis, but assume for the haeia of answering the
question that there are very gignificant environmental
impacts flowing from those processes. You would not
need to logk at those same impacks here?  You couwld
just icnore them, even though your processs is similar?

ME . BOLONSKY : As long as the
apvironmental treport takes inko account what the
environmental impacts are expected to be, reasonably
expected or reasonably foreseeable impacts, chat's
what NEPA reguires. And we have done sc and theve's
no indication here of Low we haven't done thak. Aand
as the Commissien has been wery clear about, a
contention ig not a platform for a fishing expedition

in diacovery.
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Wwe're wvery aware that the petibicners
would Like to aee infcormatiosn  about Cogema’s
operations and faciliziea, or at least we'wve heard
that frem Mr. WMeoniak, that he would like to see
informaticon about Cogema. But Cogema is not the
applicant here and we don‘t believe thilg contention
proposes anything other than a deficisacy in the ER
which factually iz incorrect.

They say we failed to do it, we did do it
and there iz no deficiency in the ER, which is
gomerhing they were required teo do under 2.714.

JUDSE LAM: That point is well taken.
However, whky didn't you take advantage of the benefit
of experience on similar facility elszewhere?

MR. POLONSKY: All of the environmental
impacts that are expected from thias process, whether
it's taken froim the Furex prorsss or whether it's
taken from a Cocgema in general process or whether it's

a low level waste generation process that’s taken from

any commercial process throughout the gountry is

incorporated in Ethe environmental report as a
potential Eﬁvironmental impact in Section 5 and how
the affected =nvironment -- how the environment wi’l
be affected by operations.

Specifically, there are different
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capacities, the grades of the material zre different,
there are going toc be two separate facilities from
whick we have extracted techoolegy and waste
processing, the regimes are not identical and theres is
no, agmain, raquiremsnt for us to do that.

Judge Lam, You may be right, there may
have been -- it may have been nice to hawve
incorporated that For the benefit of the doubt, but
that’a not the basis of a valid contentiom.

JJIHIE LAM: Thank you.

CHATEMAN MOORE: Stalf,

ME. HULL: I would add, your Honer, that
you've got a whole different =set of laws and
regulations that are appiicable in France. Now I have
no idea what the details <f any French laws oY
requlationa that are out there that apply to these
French facilities, but you know, it would be very
difficult to make any reasconable comparison for HEPA

purpoees when -- I wmean, for instance, let's say

‘you'wve got a waste stream, a liguid waste stream,

that'e flowing into a river im France that runs by one

of thege facilitles.
Well, you have a -- since you have an
entirely different set aof regulationa and rules in

this country, I mean who is to say that that same
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waste atrean would be prohikited under law in this
count iy,

And the cther thing that - just need to
add is that vou have to loock at the sgperific
contention here, Contenticn 1. provides no evidence of
what these alleced prozlems in Furope are. 1t would
be juat gross apecilation te assume that there are
gome problems. It was up to GANE to identify such
problems, and thkey did not. They have the burden on
submitting a valid contenticn and this is a very bare
bones zontentior that leavea the partiess guessing as
to well, you know, what are these problems in Eurgpe
that they reference.

3o the staff would continue teo maintain
that Jontention 11 is not admisaible.

CHATRMAM MOOBE: Contention 12, please,
¥a. Carrcoll, if yom would address that,

MS. CARROLL: Contention 12 deals with
malovolent acts, terrorism and inzider sabotage. We
have fiwve minutes.

The guestion posed by Contention 1z is
whether thé environmental report must address
conseguences of terrorism and insider sabotage. The
NRC staff and LOCE argued on the day after what

happened in New York and Washington that this ian't
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required undsr NEPA.

#We helieve this 12 an irrational position.
Ao discuseed in the cortentisia, there are examples all
around ug of ceresrism ard inglder saborage. If there
was a doub: whether these threats must be considered,
it was eliminated by the events of last wsek. GANE
requests leave to amend the factual basgis for this
contention. We're asking the Licensing Board to take
official notice of the terrorist attacks on the World
Trade Ceater and the Fentacon last week.

To continue to ignore this issue is not
only irrational, but it‘s immozal.

CHAIRMAN MOCRE: Applicant.

ME., POLONSEY: We are acutely aware of
last week’s events and as required by regqulaticons, DUS
will be submitting security and safegquards plans with
iks licenge application. These plana will addreas
threats, thefrs and radiclogical sabotage. However,

the case law on NEPA does not require an assessment of

. intentional acts in an ervironmental review and

Lﬁherefore. the ER itself is not deficient and that's

why we believe --
CHATRMAN MOCRE: Do you disagree with the
staff‘s analysie that the rule of reason applies here?

MR. POLONSKY: I‘m sorry?
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CHAIRMAN MOORT: Do you disagree with the
staff's analvsis that under NEP&Z the rule of reason
applies?

MR. BPOLCMSKY: To the extent that talsg iz
schoing the basis of why HNEPA does not reguire an
spvironmental analysis of intentional acts, yes.

CHAIRMAN MOCRE: Wall, my questicn goes to
under the applicable NEZA casge law, do you agree with
the staff’'s position that the rule of reason ise the
test that is applied, that you only address reasonably
foreseeable eventbz?

MR. POLONSKY: Yes, I wag just going to
echo those kev words -- yes, reascnably foreseeable,

CHAIRMAN MOCQRE: Sadly, here at 3:47 on
September 21, 2001, are you still geing to contena
it'2 not reasconaoly foresesabkle thak these kinds of
catastrophic events gan oggur?

ME. FOLONSKY: There iz a difference

hetween the statement you've made, Judge Moore -- can

‘occur, reasonably foreseeable and whether or not they

are reascnably foreseeable and can occur at this
facilitcy.

If we were about to license a 200 story
rower building in Thicago, I might agree that it might

be reascnably foreseeable under NEFA to make an
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aralysig of - ntentiocnal threata cn thar licenairg
proposed acticn. However, there is no indication,
pased on laat week’s events or for that matter a
change in NEPA case law after the cther domestic act
of terrorism in this country --

CHATRMAN MOCEE: Gn September 10, was
there any indication that any such event was
rezscnably foreseeakle?

ME. POLCNSEY: I'm not eure of your
gquegtion, Your Honor.

CHAIRMAN MOORE: ©n September 10, would
you agree that it would have been remote and
apeculative under NEFA to contend the events that
occurred would agour?

MR. POLCNSKY: Under NEPA, ves, but that
doesn t gteop the applicant --

CHATEMAN MOORE: o vou didn't need to
lock at ths consequences.

MR. POLONSKY: Under NERA, bur Lthose

. sabotage and terrorist events are incorporated in

' safety and security plans.

CHATRMAN MOORE: Okay, how? DBecausge each
one of your analyses as I read your ER and CRRE say
that your hepa filters will remain intact and working.

ME. POLONSKY: I'm not sure I‘m following
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JUDGE KELEER: Let me put it this way --
unfortunately itrs terrikly easy.ta imagine that an
attack that weuld remewve Lhe hepa filters from service
ag well as doing other collateral damage and at the
present time that has become far less remote and
speculative than it was last September 10. Now do you
st11l intend to state that your publicaticn of plans
which are essentially aimed at keesping the hepa
filters working under your various accident scenarics
ig sufficient to account for the environmental impact
af these acta?

VE. POLCNSKY: The regulations require us
o submit g2ecurity and safeguard plantg that will meet
threats, thefts and radiclogical sabotage. How
whether or not the definitior of a threat, theft or
radiolegleal sabotage changes as & result of events of
last week, that has no -- we believe it has no change
to the environmental NEFA responsibility.

and again, I would point out, for example,

rhe attack on the Edward R. Murrah Building in

Oklahoma City, a devastating domestic terrorist act
unforeseeable prior. But it did not change NEPA case
law. It may change the way agenciles protect their

Facilities againat threats and sabotage, but it
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doesn’t efiect the MEPA ana_vysis.

CHAIRMAN MOORE: If one ia applying the
rule of reason and vyou orly logk at reascnzably
foreaseahle eventz, and those that are reascnsbly
fereseeable, you mast thern analyze to consegquences of
such events becauge they are no longer remote and
speculative. Then why isn't this contention
admigsible, because under the rule of reason one can
reagcnably <¢onclude it 1s no loncer rewote and
speculative, it iz forezseeable, and the consequences
of such an act have not been -- the snvircumental
consegquances of such an act have not been analyzed in
the environmental report?

ME. POLOYWSKY: Because it‘s DCS' pogition
that the rule of reascn iz for a specific facility and
thera's no indication thkat it’s any more reasonably
foregeeable that a MOX facility would be the target of
terrorism than priler to Septembar 11th than teday, or
any other nuclear facllity for that matter, I mean
there have been other incidents --

CHAIEMAN MOORE: Excuze me,

EMR. POLONSKY: Yeah.

CHAIRMAN MCORE: I could be mistaken but -
- and the gtaff can certainly correct the record --

but are not all facilities today on a high state --
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the highest level of securicy alert?

MR. POLCHSEY: IZ vou say s0.

CHATELAN MOOEE: If so, why 1s that?

ME. POLOWSEY: Because there is a threat
to -« there’s a threat to domestic serrorigm, There’a
a thkreat of domestic terrocrism.

CHAIRMAN MOORE: Well if it's not --

MER. POLONEKY: PBut there’s no change --
there’s no corregponding change to any of the
regulations.

CHAIRMALN MOORE: The rule of reason is not
a regulation. It's guppozed to be a rule of reason,
and reason, in light of ecircumstances, often ia
charged. And 1f environmental conseguences are not
loocked at because they were previously viewsd as being
only conseguences of remote and speculative actiors
and changes oceur that they're ne longer remote and
apeculative, why does not that sgame rule of reason
regquire under NEPA that they'te locked at?

MR. POLONSKY: I agree with thke principal.

T just believe that there are other incidents that

have happened in this country that in the past should
have, if this rule applies, this rule of reason, that
would have changed WEPA case law, and they did not.

And so, I take from that and analcgize and eay if they
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didn’t change N3ZIPA case law -- again, Just the
cnvironmental review, then --CHRIEMAN MOORE: Was the
ispue ever ralsed? And please tell me where and whern.

ME. POLOMSKY: Any licen=zing proceeding
that would have ocrurred after the Edward R. Murrah
Building, for example, would be an example. Any
licensing that would have happensd after a plane -- a
propeller plane flew into the Empire Stake Building I
belisve £0 or EO vears ago. Thare’s higtorical
evidenge for these things, and we can agiee Lo
disagree on the zpplication of your rule of reason.

CHAIRMMN MOORE: No, it’'s not my rule cf
reaocm. I would like that the be very clear

JUDSE LAM: Fcr your information, the
Commisgisn has spoken on how one may assess what is
the meaning of remcte and speculative.

CHATRMBN MOORZ: Staff.

MR. HULL; Your Honor, the staff -- if the
Board haz any questisns of the staff on this
;ﬂntention, Mr. Fernmandez will respond.

CHAIRMAN MOORE: You, Mr. Fernandez, say
the rule cflreason is the applicable principle that
should be applied, that only reasonable -- reasonably
foresesabhle events; hence, those that are non-remote

and speculative need bhe analyzed urder NEPA --
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MR. FERWANLEZ: That's correct.

CHAATRMAN MCOCEE: -- aﬁd the consegaences
of esuck events?

ME. FERMANLTZ: That's correct.

CHAIRMAN MCORE: Ia it the azazi's
position tcday, September 21, 2001, that the events
postulated in contentien 13, filed a menth befor= the
events of September 11th are still remote and
speculative and don't fall within a <ommon sense
application of the rule of reason?

ME. FERMANDEZ: That's correct, and let me
explain why. I think we need zo lock at the text of
the contention, The text of the contenticn really
daean’t raige any of the issues that we’ve Leen
discuasing ac far. The text of the contention talks
about what the Department <f Bnergy does in thely SED
EIS, scmething that is clearly beyond the accpe of
this proceeding. Then they go on to challenge what
DCS deoes with regard to their environmental report and
what they regard as many credible scenarios.

Your Honor, September llth -- the events
in Septembef -- on September 11th are relevant, and
~he Commission is considering how to address those in
regards to its =-- to the safeguards to all the

facilities cthat Jlicenses there; however, asa the
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applicant gtated, thie does not change the nature of
Part 51 and what it reguiress,

The requirements on the Part 51, as guidecd
wy tke rule of reasgon that you said with regards Lo
NEFA, don’t mandate that we consider terrorism acts,
because terrorism actd are by their nature
unforesesable and are by their nature intentionally
performed in the devious manner -- a manner that can
pe easily predictable.

That‘s why we don't do, for example,
probabilistic risk assessment for terroriam, because
itfg not easy to predict who, what, when, where and
how. You can remedy these thinga. 2all you can de ia
have good Intelligence and try to preﬁent and minimize
the effects --

CHAZEMAN MOOQRE: The rcontention wvery
slearly says that vyou need to analyze the
environmental consequencea cf essentially something
that’s egquivalent to a severe accident,

MR. FERMANDEZ: And -- and I mean we --

:land the staff‘s position iz that the applicant has

submitted information ag to what the -- for example,

off-site releases from the maximum credible accident

and the --

CHAIFMAN MOOEREE: and =ach one of those
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accidents that bhas keen analyzed ir the CAR, as well
ag kthe -- for the ER =--

ME. PEREMNANDEZ: Right.

CHATRMAN MOIRE: -- postulate that the
filvers of the facility remain iatact and working and
conkain the accidert.

MR. FERNANDEZ: Correct.

CHAIRMAN MOORE: Now the contention says
that it’s no longer remotes and speculative that such
accidents can ooour.,

MRE. FERNANDEZ: Well I think wyou're
ralking about two different things.

CHAIRMAN MOORE: And if one occourred that
-- it would not be boundec by the bounding conditions
~hat tke applicant hasg analyzed and it nes=ds to be
locked at ander MEPA as --

MR, FPERNANDZZ: I think vyou may be
reformulating the contentions because as T read it, it
doesn’t talk abouk the hepa filters, it just talks
;bout tarrorists attacks and how they’re not analyzed,
and our understanding is that they are analyzed.
They're bmuﬁded by the maximim --

CHATEMAN MOORE: Fine. Tell me how if
events like occurred cn September 1llth wers to occur

at this facility, how they would be bounded by that
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aceident analysis :n the ER and the CAR.

¥R. FERNANDEZ: Well, Your Honcr, I think
thig i=s also ancthér part where the rule of reason
would need bte apply. The reason why ig, we need to
ask curselves, these are -- there's a comparable
gituaticn with rwelear power plants. This= ia not the
firat time that an airplane crashing inte licensee
facilities has been congidere=d. This ig not a novel
iasue.

Other licenaing beoards and appellate
boards have faced the same issue. In the shorsaham
caae, for example, and in Turkey Point they have
oongidered these issuez., And in those cases we've
congidered that we don't expect private individua’s
and these companies have to carry the burden of
defending the nation. That burden is left to the
government. The government hag the respensibility of
protecting Americans from attacks from terroriats.

CHAIRMAN MOORE: Excuseae me. This has

nothing to do with hurden. Thiz haa to do with an

analysis under NEFPA that if this horrible event
aappened, wﬁat would the consequences be. It dosan’t
say they have to protect against it, pay the freight
for protecting against it, or any other such thing,

merely what are the environmental congequences and can
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thoge environmental corsequences be mitigated,

ME. FERNANDEZ: I think vou're correct 1o
that assessment. The problem is that it's not
reagocnable to Zoresee tha posculations made by the --
by GANE in thig case. I mean if frem now -- I guess
the Board would have to take the position that from
now in every licensing action, we need to consider a
large aircraft crashting into sur facilizies. T£ that
is the pesition that the Board is willing to take from
now on, ther I guess khis gtaff has nothing slze to
aay.

JUDGE KELBER: Have there been licensing
proceedings in which the possibility of alirsraft
prashes of varicus types have been considered?

ME. FERNANDEZ: Yes, Your Honcr.

JUDGEE XKELBER: Where it was arpropriate,
where it was foreseeable?

ME.. FERNANDEZ: Yes, Your Honor. If tchere
-- for exampls --

CHAIRMAN MOORE: Now why were Looae
considered?

ME. FEENAKDES: If I remenber correctly --

JUDGE KBLBEER: Let me help you cut, TMI
1 and 2 --

ME. FEREMNANDEZ: Yeah, TMI.
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JUDZE KELBER: Turkey Point and --

MR, FIRNANDEZ: I think THMI iz a good
examgle because of the proximity to the aircraft paths
with regard 2o LaSuardia and JFK. And in that case,
it was reascnably for sale because it was so Clogse to
where these planes were flying that they needed to
conaider what the impacta would be, z2nd a factual
determination as part of izs szafety analysis. The
Board locksd at those facks, but oot as far as KEFA.
Newver has a board required of an applicant to lock at
these types of gcensriocs with regards to its NEPA
obligations.

CHAIRMAN MOCRE: But in all of the
instances that you’ve just referenced, the bounding
accident already considered what -- the same
consequences o kthe airplane crash. With a reactor,
you would lose containment., Well here there ia nco
containment .

JUDZE KELBEE: HNot at Turkey Point.

CHAIRMAK MOORE: Pardon?

JUDSE KELEER: Not at Turkey FPoint.

.MR. FERNANDEZ : It depended on the
hearing. TYou're right with regards to one of the
hearings. The other hearing did not consgider --

CHAIRMAN MOOEE: 830 I‘m qust having
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trouble maying that if's already being coraidered and
neveyr under NEPA. Well it rever needed to be bhecause
it was already a bhounded acgident. What's being
postulated hers by malevolent acts of terrorism are
aomething that go bevond what up to thizs point was the
bounding accident that the HEEFA filters stay intact
and function,

MER. FERNAMNDEZ: I think you're corract
with regard to everything you'wve sgaid so far. The
only thing ig, I don't see that respresented in the
contention filed by 3ANE. A= the Board has currently
explained it, that‘s a different argument. That's not
what's before us right now, I don‘t think., I don't
think that’'s what GANE argqued of their contention. I
mean, I don't see anything with regards to that in the
text of their contention.

CHEIRMAN MOORE: Me. Carraoll, vour last
contention, contention 13.

MS. CARROLL: Contention 13 contends that

.. Ehe enviranmental report lacks pronability
EW-"'
Cpaleulations and we have five minutes. This

gantention dis Dased on a reguirement and NRC
raqulationsg that to the extent practical NEFA analysis
mugt guantify the factors -- I'm zorry, must quantify

the factors considered. DOS concedes that it hasn’t
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fully quantified eavirommental imparcts of accidents.
DCS arguee that i iswn't practical t do a ful_y
quantitative analysis because uncertainzies are too
great.

This arqument eatablishes the existence of
a material factual dispute between the parties. On
tha one hand, SANE has demonstrated that probabilistic
riagk assessment 1s a commonly used ool and isa locked
to by the WRC commisgsisnera as a valid way to measure
environreatal impacts.

On the ather hand, DCE argues that in this
case quantitative analysis 1is mnot sufficiently
reliable to be useful; thus, DCS offers a kind of
hybrid analysis that can combines gqguanktitative and
gqualitative analysis. In GANE's view this is the
worst of both worlds, in which qualitative analysis 28
nsed to mask the significance of dquantitative
uncertainties, CGANE has raisged an admissikble isgus as

to whether the envirenmental impacts of accident riska

‘at the MOX facility are guantifiable. The conkention

“should be admitted.

Thank wvou.
CHAIRMAN MOORE: Applicant, cns moment.
Backing up te¢ the previcus contention. Staff, the

middle sentence of the contention maya lack of
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analysis of menowvalent act scenario leads to failure
of design safeguards. That is precisely the polnt 1
was making, thatc‘s it bevord the accidents they viewad
oF design -- within desigr gafeguards.

ME. FERNANCEZ: Can vou -- can you tell me
which sentence that is, Your Honer?

CHAIZMAN MOORE: That's the contention,
the “2th lina.

MR. FERNENLDEZ: Well, Your Honor, I
believe that that last -- the line that you'zre reading
from -- I mean, again, the applicant wae clear in that
now is not the appropriate time to challenge the
safeguards design and the erergency plansg thab the
licenses needs= to submit during the operations,
apecial nuclear matarial used in possesgion license
stage of the proceeding. MNow we'zre dealing abour what
the contents of the ERR and what the required contents
oF that ER should be and these are not that.

CHAIDMAN MOOREE: Where are the -- such

consequencas from an environmental standpeoint going to

be locked at in the next stage -- in the pos=esasion
and usea?

MR. FERNANDEZ: The environmental impact
gratement iz being drafted by the staff currently to

address both staaes, construction and uge -- 1 mean
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cenetructior and operation.

CHATRMABN MCCEE: And itfs coing to include
such mattera?

MR. FERNANDEZ: It would more than likely
inzlude them. If it doesn't to the satisfaction of
the arvaff, it will be suprlemented at a later date if
it receives new and significant informatior from the
applicant with regards to those matterz. And at that
pointk, the public would have the opportuniety to
parricipate througnh the scoping proceaa once again,

CHAIRMAN MOCRE: But why ien‘t it
appropriate for a cortention to say the environmental
report ia faulty for not including such -- the same
matTers you say are going te be looked at in the EIS.

ME. FERNANDEE: Well a2 I underatand it,
what you're asking is whether they're required to
gubmit something to analyze impacts ©of -- that would
loox out -- gsomething like what happened on Septetber
11kn, i=s that correct?

CHAIRMAN MERRY: Well in your terms,
beyond design baslsz -- currently design basis
accidenta.

MR. FERNANDEZ: And it is the pogition of
the gtaff that NEPA deoes not currently require that.

CHAIRMAN MOORE: Applicant.
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MR. SIVERMAN: We're on contection 13.
111 be brief, Your Horor. 32ANE argues that Farc 5-
regulaticns regquire that the environmental report
quantify the prebability of accidents and that we
failed to explain why it’'=z not practical to do that,
Again, =s GANE has correctly stated, the regulation
stateg that generally tkat environmental impact sheild
be quantified to the fullest sxtent practicable. We
have, in fact, in Section 5.5 of the Ervironmental
Report an accident analyzsia discussion, which does
inciude upper bound probabilities for gome accidents
and does include and discusa other accidents in a
gqua_itative manner. There‘=2 nothing inapprooriate
about that. It's consistent with the regulatioa aind
the contention should be rejected in our view.

CHAIRMAN MOORE: Staff.

MR. HULL: Teah, I'11 supplement Mr.
gilverman’s remarks in that respect. Sectlon 5.5 in
appendix F of the Environmental Report total over 25
pages of material and it was GANE’'s resgponsibility --
rather than just making some blanket assertion about
the Environmental Report not being adequate, it was
GANE‘s responsibility te indicate or specify what
portions of the ZInvirenmental Report are inadegquate.

Contention cannot be admissible when it just makes
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hlanket atatements like rhis without giving the
parties any specifics as to waat are the issues thac
GANE =meeks to litigate.

'n accitlon to that, GANE did not identify
any specific acecident ecemarios, and their citations
to NRCO mase law are not relevant., I won't go into
that because that'as fully explained in the staffi's
reaponae. Thank you.

JUDSE KELBER: If I want to evaluate a
gafety assessment sometime ir the future, I‘m Laced
with the assertion that an explosion in an aguecus
processing cell is -- poses -- T believe it's probably
greater congaquences than an explosicn in a centering
furnace. But how am I to judge without a good
probabiliztic analysis which posea the greater risk?

MR. HKULL: Well, Your Honor, focuaing on
contenticn 13, that was mv point. They don’t specify

what aceident analyeis are we supposed ta be talking

about .
JUDGE  KELEBER: Hell thers are many
.ﬁéccidenta. Do they have to do an analysis all on
their own -;

MR, HULL: In submitting contentiors, Your
Honor, they're required to specify, in this regard,

what is the accident analysia that was not adecuately
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evaluated. They can't just make broad atatementa like
they do aere in contenczicn 13. They have to glive the
parties epecific informaticr te put the parties on
notice as to wha: igsues they seek to litigate, and
contenticn 13 does net do that.

JUPGZE KELBER: Do wou think we'll ever
have a PRA for thiz plant? Deoes the staff intend to
make cne?

MR. HULL: Ons moment, Ycur Honor.

{(Brief pause.)

MR. HILL: It adwvised thar the staff does
not intend to do a probabilistic risk assegsment here.

JUDGE EELBER: Oh., God help us all.

CHAIEMBN MOORE: We*ll turn ncow to the
GANE moticon to dismiss. You have 15 minutes.

M5. CURRAN: I would like to take ten
minutes and resexrve five for rebuttal.

CHAIFMAN MCORE: We!'ll consgider -- feel
free to kake all of your time and we'll consider
whether rebuttal 1= necessary at the end. But I would

request that you move the graphic from in front of you

M8, CURRAM: Okay.
CHATEMAN MOORE: -- Bo that I can throw

things directly at you.

NEAL R. GROSS
COURT REPORTERS AMD TRANBCRIBERS
1323 RHODE ISLAND AVE., N.W,
(202} 234-4433 YWASHINGTON, DG, 20005-3701 s =L liets e




10

11

12

13

14

15

le

17

13

1s

20

21

22

23

24

25

37Tl

ME. HULL: ¥eur Honor, I hate o
‘nterrupt. FMr, Perzicke wanted to add & statement
regarding the previcus contention-13 cdiscussion.

MR. PERZINEC: I just ﬁant to aay thakb the
staff in-ends to incotrporate risk concepts in riak but
doea not intend to S a complete rigorous
probabilistic rigk assessment azg one would normally
think with false reaacn of entr.es.

ME. SILVERMAN: Your Honor, if --

JUDGE HEELEEE: Don't go to Las Vegas.

ME. ZILVERMAN: Your Honor, if I may
briefly? In light of the fact that GANE has been
given the opportunicy to file the moticn, we filed a
responge and they had an zdditional pleading admitted
and we did not have the opportunity to respond. We
would cbject to a rebuttal argument in this faee.

CHAIRMAN MOORE: Okay. Well let’s take it
and =ee where it leade and whether rebuttal and
surrebuttal might be receazary. Please proceed.

ME. CUREAN: I'm mindful that the Hoard

has instructed us all that it has read the pleadings

and that we shouldn't repeat what’s on paper. So what
I would like to focous on today is an argument made by
DCS that there’s no specific provision of the Azomzc

Energy Act that prohibits system ECwo-step process
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eastablished by the NREC and that the AEA does not
require the subrittal and NRC review of a license
applicatien or any other information prior to
commencement of comstruckion of a plutonium fuel
fabrication facility. The appiicant cited the Power
Reactcr Development case and its responee to the
contentiona. I went back and looked at that and found
that itre kelpful in looking at thiz motion to
dismias.

What‘'s happened it SEeeTS in this
proceeding ig that the NRU staff hags creatsd kind of
a hybrid preoceeding that takes a little hit from Part
70 2nd takes a “ittle bit from Part 30 and creates a
seperate construction permit application which they
zall the CAR, which is less complete than an operation
license application, much less cowplete. And separates
the review process irto very distinct steps that are
separated not only in the sense that there’s two

actions, but separated in time, which required

. digtinctly different amounts of information to ke

submitted, This is gomething that iz -- I find no
authorizatién for in the statute. There is a real
difference between the statutory provislons for two-
step licenaing of auclear power plants and the cne-

gtep licensing of other kinds of facilities.
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If one leocks at the Powsr Feactor
Development case, that case <iscuases how there ig in
Saction 182 -- 182 of thez act, which is 42 TUSC
223z fa), the Corgresz gSeta out a standard for the
igsuarce of an operating licenge. 2And in Section 183,
which ia 42 USC 2235, there’s a separate atandard aset
out for the issuance of the conakruction parmit. The
muesticn -- the Power Reactor Development case, which
is 187 U2 2346, the year was 1981 -- was whether the
standard at the constructicn permit stage is differeat
than the standard would be abt the operating license
stage, whether it’s a lesser standard. The Bupreme
Court arswered that questilon in the affirmative and
said that the constructicon pernit is kind of a
provisional thing and that later on when an operating
lirense is issaed, then the Commission will make the
compete safety findinas that are required for
operaticn undar the Act.

There’s a case where Congress haa set up

;. a statutory process for dividing the licensing of a

nuclear facility into two parts. The Supreme Court

zalked about the rationale for allowing this lgaser
gafety finding in the construction permit stage and
~he tension that existed between wanting to encourage

licensees to go through construction by guaranteaing
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that a favarable safesy finding wound ke made at
operaticn, and on the other hand wantirg bto be able to
make that szafety Zinding at the coperating acage
independently. The court resclved that teasion in
favor of the leseer finding at the conatruction permit
stage, but guaraatesirg that there would be a
stringent safety finding at the operating license
stage.

That two-step process does not apply to a
plutonium processing facilizy. It’s net a produchion
and utilization facility as the Commisgsion has defined
“hese facilities in dits regulations. g2 there's
ezsentially no statutory avthority for such a two-atep
license and review process. 1 think we have gone over
~he fact that in the regulaticns themselwves there also
iz no two-step gprocesz for the aubmittal of a
constructlion permit application for a plutonium
processirg plant. Thers ia a separate gtep for

consideration of whether eonstructiosn should be

.allowed to go ahead, but it's very cleax from the rule

ﬁaking'histcry'that the Commission did not contermlate
making that'determinatian vr.til it had received a
cowplete license applicabion and even had completed
ite safety and environmental review. And, of course,

axactly the oppeaite is being planned here.
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Ancther issas that I just wanted to brinc
to your attention here, and I'm sure you're aware of
ig, thtere have been many, many exXamples raised here
today of the practical effect that has on the ability
of thig agency to make adesuate findings regarding the
design of this facility and whether it's going to be
adecuate in the long run to support the opsration of
Lhe facility. I think there's been mamny instances
today where the Licensing Board wae frustrated in its
atterpts to dektermine what information had been
submitted, or was congidered necessary. I think
that’s 1o accident, becausges, in fact, the ¥RC has no
regulations that separately =et out in detail what
would be reguired for a construction permit versus an
operating licensze,
In faet, thie is -- something has been
Flipped here, that a reguiation that was initlally
intended to make the review of plutenium srocessing
plants more stringent by adding the requirement that
the design of the facility ke included in the bady of
the license application has heen twisted in the sense
to allow an incomplete construction permit application
that deesn’t allow a comprehensive review cof what the
facility is going to do. The result is -- the effect

-3 exactly the oppogite of what the Commission
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-ncanded when it promulgated chese regulations.

I really -- 1 feel that we've been
thoroeugh in cur atzempt to respond to the arguments
made by DCS and the stsff, and if you have any
questicns about our arguments, we would be really g.ad
to respond.

JUDGE KELEER: You mentioned rule making
hiztory and similar considerationsg. D¢ you have any
specific references that cculd help us?

M2. CURRAN: Yes., They are cited in our
motion to dismigs. Let me give vou the page number.
I believe it‘s on page 16 of our metion to dismiss.
Thig -- the rule making in 1271, I believe, was made
immediately effective., There was concern expressed in
the ruls making itself for the special hazards posed
by plutonium processing facilities. If you leck in
the Notima of Rulemaking, it says we are dispsnsing
with the peried that ugually is glven before the rule
goeg into effect and making this immediately
effective. It's an unusual action for the Commissicon
to take,

JUDGE XFLBER: -f we -- if one were to
adopt your view as to the nature of the licensing
proceas here, would that make this 70. -- what is it,

22(f) and 23 (b)l2 consistent?
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M3, CURRAM: I'm sorry, 70.237b)°7

JUDSE KELEER: Yeah. The ey words —- we
digeussed this earlier today. It gays the Commisaion
will arprove ceonstructicon on the bazis of informacion
filed pursuant -o the 70.220f}.

M5. CURRAN: Right. In other worda, the
entire application must ke asubmitted before the
Cormissicn makes thab determination on the adegquacy of
the design. In Fackt, the requlations require that a
commleted licenase applicatiom must be submitted at
leasgt nins months before commencement of constxzuction.
Under the scheadule proposed by the staff here, which
is attached as an exhibit to our motion, that ien't
even possikble here. And I think -- aa you'wve heard a
little kit today, the texrminclogy is a little locse.
This is an application but it's not belny called an
application for a license. It's being called an
application for something else, or 2 permit, an

aunthorization request. There's no such animal in the

NRC regulaticne.

CHAIRMAN MOORE: But their pogition --
they being the ;taff and the applicant, singe it's8 not
prehibited, it’s permitted.

MS. CURRAN: From the perapective --

CHAIRMAN MOCRE: How do you respond to
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that?

MS., ClzaaMN: Thst's not a wvalid argument.
The NRE -- for one thing, w= =startec out witkh %the
gqueation of how an application gets docketed for a
hearing, and thers’s only cne kind of applicatism that
can be docketed for a hearing under Part 70 and that
is tke application feor a license. From the
perspective of a citizen intervenor, the idea that the
HREC staff could aimply make up a cabtsgory of
application and call a gublic hearing on it, which is
what'a rappened here, is an extracrdinary waste of
citizen intervenor's time, not to mention  an
incredibly confusing experience for the citizen
intervenor who locoks to the regulations to try to
figure out what is going on. What do I as an
‘ntervenor have to evaluate in order to agsgesg the
adequacy of thkis application? And when you go through
the application -- the regulations and look to see
what kind of an application am I looking at here, the
regulations den't help you.

In cewparizon, if this wers a constructiorn
parmit procéeding for a nuclear power plant, one could
go to Seckion -- Part 50 and see specific requirements
for the contentsg of a construction permit application

and compare those reguirements to the contentz of the
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application. Thare’s no such thing here. There's
only wkat the staff arbitrarily announces to us 1t
congiders relevant. and thkat is not respensible
agency procoess. It prejudices the ability of any
member of the public te understand and gparticipate in
rhe decision making process, Alao, it’s clear to us,
egspecially from what's been sald today, results in a
decision making procezs that does not -- is not
rigorocus with respect to protecting public he=alth and
safety.

JUDGE LAM: Well along that lire, Ms.
Curran, after listening to wha: the staff has gaid and
what the applicant has said today, which were the
ataff would not hesitake to exercise itas oversight
respongibility to impose requirements 1f and wher
neceszary after the facility is constructed, and the
applicant was willing and able tc bear that risk.
Would that mitigate scme of the concern about the
proteccion of public health and safety?

MS. CURRAN: Well in the real world, if

vou have built z facility and spent a lot of money on

it, and after you have finilshed it, you find that you
greate your plans for carrying out the operatinn, the
activities that are going to go on in this building,

and you find that there's some very expensive changes
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Ehat vou really cought to make to make -t safe, in the
real world one chinks twice abqut tearing down a
building that one has finished. Carzainly I would
think DOF would think twice abouk tearing down a
building at the taxpaysrs expense, which is when DCS
sayg it's going to kear the cogt, it‘s passing the
coat on.  It's# not the atockholders who are paying,
‘t s mostly the taxpayers who are paying, 8o this is
-- it’'s also common sense that when you're going to
build scmething, a building that would house a
potentially dangezous activity, to plan for whac's --
to plan for a relaticnship between the physical design
=f the facility and what's going to take placs there.
and if the NRC wanted to have a separate procesa for
review of construction and coperation that is similar
to a nuclear power plant, first it needs authorization
in the statute for that. And second, it needs -- it
needs some xind of regulations te suppor: such a
process.

Wa've heard a lot of confusing statements

.’l.nare today about how much material -- how much

‘nfermation is to be required, £or instance, with
respect to material control and accounting in erder to

aupport the desgign of the facdlity. The opriginal

intent of theae regulations waa to set up a rigorous
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process where the design of the facility would he
added to the cperational requirements, and instead,
they‘ve been -- they've been divorced.

CHAIRMAN MOOEE: Mg, Curran, I believe
that in the Commission's referral order they indicated
it was to he a two-part process. Imfoertunately I
can't put my finger on that te find where that
appears.

MS. CURRAN: I recognize that., We are not
arguing to you that there’s no ambiguity here. We
came to the Licenszing Board in the first instance
because ik was Tiot clesar to us that the Commission was
aware of the problems that we --

THATRMAN MOORE: But can’t the Commission
change the rules by order, and haven’t they done that
in this case?

MR. CURRAN: I deon’'t -- I don’'t pelieve
that the Commisgloen can make -- firat of all, if the
Commizsaion is going to make changes to a regulation --
to a set of regulationz, it n=seds to deo so knawingly
at the very least. It’'s not clear to me at all that
the Eommisaiﬁn underatood that the two-step licenaing
process that is normal for a nuclear power plant does
not necessarily apply in a Part 70 licensing case. &0

at the wvery leaet, if the rules are going to be
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changed, then :that hss <o 2e acknowledged and
exp-ained. In cur view, when the agency promulgates
regulations for the consistency of its decision maxing
process, it should abide by those regulations unless
it goes through an orderly process for changing them,
and that has not happened here. What we've cot is9 de
facto licensing based on whatever the circumstances
happen to be and without regard te the regulations.

CHAIRMAN MOOQORE: Anplicant.

MR. SILVERMAN: Thank you. I would like
re firat respond to a couple of Mz. Curran's points.
The first poiat she makes is, she alludes to the
Atomic Energy Act and the provisions which szecify
that you mus: have a construction pexmit approved and
an operating license approved for a reactor. Congress
did set up that specific astatutory scheme for
reactors. Her pesition is because they did not send
up a4 s2imilar specific statutory scheme for MOX fuel
Fabrication facilities; therefore, the agency s

without powsr to establish such & procedurs. We don't

'agree with that. There is no provision in the Atomic

Energy Act that prohibita this preocedurs. The on.y
thing the Atamic Energy Act requires for a facility
like this is that we not pogsess speclal nuclear

material without a license. As a result of that, the
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staff i3 free and the Commissicn iz free tc eskabliszn
appropriate licensing procsdures just 2o long as -t
asgures that no specilal muclear materia’l is posseascd
without a licenas. Section 151 of the Atomic Energy
ot gives very broad powers in egtablishirg licensing
nrocedures,

ZIAIRMAN MOORE: Well -- hut w=ib =a
minute. Are the provisions of Park 70 substantive
regulations or procedural regulations?

MR. SILVERMAN: They contain both
procedural and substantive reguirements.

CHAIEMAN MOORE: Wwell is it generally
acknowledged that Part 2 contains the procedural
regqulaticna?

MRE. SILVERMAN: Generally for hearings and
enforcament --

CHATEMAN MOORE: And what is reguired in
an application? Would it be your contention that that
is a procedural rule, not a substantive rule?

MR. SILVERMAN: I‘m not sure I would make
the distinction one way or the other, but I believe
Part 70 spaﬁks to that, what's required for wvarious
types of applications.

THRIRMAN MOORE: May the Commission change

by rule -- I‘m sorry, by order asubatantive rules?
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ME. BI_LVEEMAN: I den’'kt believe they oz
changing the rulea. What Lthey're doing i3
egtablishing additicnal procedures not called by the -
- not gpecifically redquired by the astatute.

CHAIRMAN MOORE: Well forget the statute.
How abour the regulations?

MR. SILVERMAN: If vou're referring to the
Park 70 regulations --

CHAIRMAN MOORE: Tena.

MR, STLVERMAN: -- 7022(f) and 23 that we
disruzsed earlier --

CHAIRMAN MOORE: Yens.

ME. SILVERMAN: -- we have stated our
position cn that. We believe that thoge regulations
authorize this procedurs, that the Commizeion
recognized that. CHALRMAN MOORE: Where did they
recoghnize it? I'm having trouble putting my finger on
that .

ME. SILVERMAN: Well the raferral order

clearly diascusses the fact that there*l]l be a separate

senstruction anthorization request. It discusses the
fact that .the izsues were to be admitked as
contentions must relate -- and this is page 7 under
“ommizsion guidance -- To whether the gprincipal

atructure seyaterms and components and the guality
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assursrnce  program  -ogether  provide | reasonable
assurance. And they add in cthe finding abcut NEFPA.

I alac believe in the April 1ath -- if
vou’ll hear with me just one second.

MR. FEENANLEZ: Your Heoner, if I may?

CHAAIRMAN MCOCEE: HNo.

MR. SILVEEMAN: Let me finish. The very
first paragraph in the summary of the aApril 18th
Notice of Acceptance for Docketing and HNotice of
opportunity for Hearing says the NRC has accepted to
construotion authorization request, CAR, Zor
docketing.

CHAIREMAN MOQORE: Ia that -- is that a
staff notice or a Commission notice?y

ME. SILVERMAN: Thizs is sigred by the

aecretary of the Commissiorn.

CHAIRMAMN MOORE: A1l right.

MR. SILVEEMAN: I believe there are other
places in here where this recognizes that there will
be a construction authorization request and that that
is separatef from the license applicatien to come
later.

CHAIRMAN MOORE: Which goea back -- the

Ltomic Bnergy Aot clearly permits the Commisaion to
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act in two ways, by order and by rule,

M2, SILVERMAN: Yeag.

COAIRMAN MOORE: Then the nctice of
docketing would be in crder, sc that --

MR. SILVERMAN: I think effec:zively it is,
ut we rely on both that and on the regulatiana.

CHARIRMAM MOORE: I'm having some trouble
putting this in eontext because if the regulations ars
read in a fashion as suggested by the petitioners,
«hen that would seem to be contradictory of Commission
-- at least implied, if not explicit statements of the
Cemmission. Eut if they are not in -- i1f the
Commisgasion has not dene this by order, then it can
only de this by a rule change. So the gquestion then
hecomes, in these documents n which taey’ve done it,
doeg a notice amount to an order by the Commission
changing the substantive rules?

MR. SILVERMEN: Again, I do -- I do think

in egsence -- and would probably want to research the
point -- that this notice is in effect an order of the
Commuission, but it's net a c¢hange. It iE a

clarification of the scope of this proceseding. We
think this requlation calls Zeor certain specific
findings tc bs made and it 1is appropriate and

reagchable under the regulation for the applicank to
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submit the information neceasary for the staff to make
those findings., A&nd it is il_ogical for the applicant
to be regquited o submit information that is seyond
the acope of those findings at this stage and is
redundant in many ways.

CHALRMAN MOORE: Your lnterpretation is ino
the testh of 7023{(b}, which incorporatea 7023(f}). I
mean that ig the crux <f the matter. Tou' re
cazentially asking us to read the provision of 7023 ()
that =ays information on the basis <f information
filed pursuant to Sectlen 7F022(f} out of the
regulations. I would agree with you, if it didn't say
~hat, thkat vonr argument is highly persuasive.

MR. SILVEREMAN: We don't think it =savs
chat. Let me gee iF I zan explain, put these
regulations in context. I'm going to borrow a
statement from Mr. Hull, I believe, who sgaid that
Section 7022 (f} was adopted in the 1950s. 8o we have

a -- if you look at that regulation, it talks about an

~application -- the information that an applicaticn has

ko contain. at that time, I don‘t think anyone

sontemplated or specifically considered a separate
congtruction authorizaticn request. I'm gorry, not F,
7022 -- I apologize -- was adopted in the 19503 in

general. F was added later.
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Whan F was added, it gsaye, in addition toc
all thiz other information that we'we already asked
for from an applicant, we want certain additiomal
gpecific informaticn. That 1s, a dezcription of the
plant site, a description of the design basiz of
principal SSCs, et cetera. Taat's the additicnal
kernel of information that was added and required.
We now go to the regulation in 7023 wheres
it says the Commission will approve conatruction of
the principal S5C2 based upon -- on the basis of
informacion filed pursaant to 7022 (f) when it's
determitied that the design baszisg of the prircipal 55Cs
in the 0A progryam a-e adequate. We think what Ehey’'re
referring to there is that additional information
related ko the dezign basis of principal 53Cs that was
added as an additicnal requirement to strengthen the
regulationsgs, and that it does neb intend b regquire
the submittal of 2z large amount of additional

information that would not neorrmally be submitted at

this stage.

it‘as also the logical result in the
following gense. Wa're talking about highly -- if wou
applied the interpretation of the intervenors, you're
goeing to be submitting general design information on

the plant. At the same time, you’re going to have to
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gubmit detailed design information of the plant of the
type you would have te gubmit at the posseggien and
use license stagse. There's a redundancy and an
illogie thera that doesn’t hold for us. Thers would
ke no reason teo 2k for the general informaticrn at
this time if the Commission centemplared all of the
detailed specific information at this time. What the
staff and the Commiszion have done here iz read some
vequlations zhat are admittedly not as clear as they
should be, but they have read them in a reascnable
way, in a logical way, in a way that’s authorized by
the statute and in a way that ensures that the staff
gets the reguisite information they need.

Mg, Curran also says -- and they’wve made
thig romment in their --

CHAIRMAN MOGRE: Okay, accept your
interpretation, how do you respond to Mr. Curran’s
argument that you will be the -- the staff will be

doing an EIS before they ever see a safety analys.s.

Now in every other instance where you have a two-part

licensing proceeding, you have -- at a CP for a
reactor, fof example, the EIS, as doea the CP license
application, nas all of the detailed design.

ME. SILVERMAN: No.

CHAIRMAN MOORE: {ertainly the wvase, wvast
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rajority oI the detailed design material in it. 5o
they're done on parallel tracks. Indeed, in a recent
~age in which s=veral members of this Board asat in
Turkey Point, the staff's answer to a charge thaz you
rust completes the aafety analysis before you do the IS
is no, no, no, they can be done in parallel because
when they’re done in parallel, you necessarily in
doing your NEPA analysis are using and incorporating
the analyais from the =zafety pide -- from the safety
track. Here, Ms. Curran points out that what's geing
to happen iz, the EIS will be done two years before
the safety analysis, and all of the things that you've
told ua today that will be done later, will be dene
later, will be dene later, that go to whether or not
your accident analyeis are going to be properly
assesaed and are correct, will not be locked at unkil
two yveara after the enviyonmental impact statement is
iggued. Tkat =zsems to me to strike a discordant note,
and not, as you would ¢ontend, bring an illogic to the

regqulations, rather Ms. Curran‘s interpretation of

these regulations would clearly aveid thab situation

and fit in the traditienal mold of having the EIS and
the safety analysgis done on parallel tracke, nect
perpendicular tracks, one done two years in front of

the -- I'm sorry, the NEPA analyseis, and EIS done two

NEAL R. GRQ3S’
COURT REPDRTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N
{212} 2344433 WASHINGTON, D.C. 2000537 M wiwiw nealigrosa.com




i

14

11

12

13

14

15

14

17

1=

132

20

21

2z |

23 .

24

25

igl
years in advance of the safety ana’ ysig,

MR. SILVERMALN: First of all, what we have
here is a parallel track and that is consistent with
other NRC procedurea. We have the SER being prepared
at the same time the envircnmental impact statement is
being prepared by the staff and parallel tracks.
Furthermcre, we pointed cut two examplez where this
type of procedure is specifically authorized by the
regulaticng. We've referred to the Part 32 relief
aite permit application procedure. That's a procedure
where an application can apply for an early site
pernit for a nuclear power plant. Before they have
filed a censcruction permit, before they have filed a
combined license, and in order to --

CHAIRMAN MOQORE: What doea the NEFA --
what NEPA requirements aktach at that peint and what
does the NEPA analysis include at that peint?

MR. SILVERMAN: I will oquote the
regulation -- well a portion of the regulation. A

full environmental review will be prepared covering,

quote, the envirommental effects of construction and

operation, unguote. That's cenatructed, even though
a congtruction permlt hasn't even been filed or 2
combined license application hasn’t beer filed. There

ia an environmental review of construction and
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operatien in thkat procedure. That'e in <che
regulactions in Pazt 352,

In part 50, we have the 1limited work
authorization procedure where an LWA may De issued
ater an environmental impact statement 18 i1ssuad on
the conatruction permit, but befors the SCR under
conatruction permit is issued. IZ an applicant had to
wait, ever for that SCR to come ouwt before it could
proceed to werk thers wouldn't be any reascn to get
-he LWA in the firskt nlace. There are at leaac two
provisiong 1in the regulations where thiz very
procedurse ig called fer. It I3 not necessary under
NEPA bc have the entire safety analysis and all of the
safety considerations and a final application prepared
in order te do an adsquate enviroamental impact
gtatement.

JUDEE KELBER: The thing that bothars me
iz one of the firat things I learned when coming on

the panel. The Commission follawsg the Humpty Dumply

. rule. Our rules and regqulationa say what they mean

and mean what they say. It’s otherwise krnown az the

plain apeaking zrule. Ms. Curran‘s interpretation
geema to satisfy that point of view. TIE£ you follow
her interpretation the rules mean what they say and

say what Ehey mean. You're offering a perfectly
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reagsomable interpretaticon by analeoegy, but it doessn’t
maar the Humpty Dumpty ruls. You're putting us in a
great dilemma that way. We’re faced with two rational
interpretations. One whizh meets the plain speaking
rule, but which is not analegous to procedures worked
witl power plants -- nuclear power plants.  TYou're
saying this iz something analogous to what's done with
nuclear power plants in their early site permits and
limited work authorizations, and we should follow that
interpretation. How do we choose -- put yourself in
a neutral position. How does one chooge? On what
basis ig there to make a choice?

MR. SILVEEMAMN: Judge Kelkher, I think my
respense to that i1s that che Commissicn is aware of,
and has ganctiocned the procedurs and the
interpretation that we proffered.

JUDSE KELBER: In other words, you're
saying the Commigsicon said do it. Okay.

CHATEMAN MOCRE: Do you have anything

elge?

MR. SILVERMAN: Well I just want to
respond reai briefly to one af the arguments that the
interyvenors have made hecause I think it's very
misleading, and then I will clese my remarks.

They continually EEY that aur
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interpretation weakens rather than strengthens the
safety regime. That's abzolutely false. What we've
done here is what -- what the Commigsion haa done o
added =zn another =ntire lewvel cf review here. Most
special nuclear material licengees once again simply
have te file a possession and use license application.
What they've done here is establieh a requirement that
we rome forward with a discussion of the general
design basgis of this plant 20 that they can make a
finding that if we built it ia accordance with thosze
bagic parameters there will be reascnable assurance of
safety. And we can‘t build uatil those findings are
made. That ia added on. That’s the strengthening of
the regulaticns.

We have no other comments on thig at this

CHAIRMAN MOORE: The trouble with that
argument though iz, it’'s almost a nonsecular because
the information that vou supply is sc skeletal that

.%_pm::e you get the -- something £hat I can find no -- I

Ev

“igon’t know what you will get waen you -- from your
CAR. I g'lmsé you'll get an authorization. You won't
get a license, a2 1 underatand it. But it‘s wvery
skeletal and you get that aucherization, then you

provide 21l of the detailed information during
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poggession and use. And yet, because you'wve got this
authorization on the basis of skeletal infcrmation, it
ia row locked in, becauss yeu did all that you gaid
yvou were going te do, even if subseguently with the
detailed informatien, it prowves that perhaps that
wasn't prudent. But you have met the suthorization of
this -- whaz you were gaving, this benefit of a two-
ster process. And so, I think that it’s a two-edged
aword that you're pointing ouk. It haz ogrest
advantages to you, whether it has great advantages for
gafety, I don't know.

ME. SILVERMAN: Well, I believe it does.
I really -- I would have to object to the
characterization of the CAR as skeletal. I mean this
is three wvolumes of documentation here with very
apecific commitments te ¢odes and standarda that are
to be applied to design basls sventsa, to descriptions
of how wa do ocur accident analyeis and the results of

those accidents analysis. There i a lot of

. information in there. It 1w by deiinition Ehree

" voplumes more than one would get for any other special

CHATRMAN MOORE: ¥Now what happens once you
get whatever comes out of this proceas, an

authorization, whether it's a license, whatever we’'re
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calliing it? Yeu then are entitled -- having [ulfilled
thabt reguirement, you then are entitled to the
poggeszion and use license, are you nok?

ME. SILVERMAMN: No, not at all. We're
entitled to begin --

CHATRMAN MOORE: If vou bulld it the way
vou say you were goinc to build it in your initial
licenae, aren’t you then entitled --

MR. SILVERMAN: No, thst's cnly part of
the calculation. Obviously the staff has to wverify
that we built it in accordance with the commitments
that we’wve made,

CHAIRMAN MCORE: Okay, assume you do that.

ME. SILVERMAN: In addition to that, the
ataff has to obvicusly approve all of the other
commitments, cobligationz and wpecifications that we
provide in our license application, which iz geing to
be, I understand, considerably more detailed in many

facets, including containing a large number of

. programe like material control and accountability, et

© getera, Lhat we haven’'t provided at this point in

time. Plus an integrated safety analysis, which has
to be provided under the new NRC requlations, and a
demonetration that, you know, certain events are

highly unlikely or certain eventg are uniikely based
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upon cur application., There‘s a lotk more to be done
here. It's not just okay, you bullt it in accordance
with thosge deziegn baaia.

CHAIRMAN MOCORE: Then we what, supplement
the IS5 if necessary?

ME. SILVERMAN: If there's suabstantial
significant new informaticn, then the NRC hag an
cbligation to examine that information and make a
determination whether they need to supplement it. If
there's significant changes to the design of the
facility that the NRC believes warrants a supp.ement
they're okligatad tc do that.

CHAIRMAN MOORE: Where doea the backfit
rule fit in?

MR, SILVERMAW: There is a backfit rule.
It's a new rule in 10 CFR Part 70. I‘'m not sure I
understand your guestion, but it dees give the stall -
- that’'s interesting. It‘s a good point. It deoes

give the ataff the ability to make determinaticnaz that

“backfits are required with certain determinations,

':and, you know, without a cost benefit analysig if it's

necessary -- if the backiit ig necessary to meet --
CHAIRMAN MOORZ: Doeen’t the backfit rule
require a ¢ogt benefit analysis?

MR, STLVERMAN: No. The way the backfit
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e workse in both the zart 50 regime and the Part 70
~egime is L1f the steff determines that there’s a
change that's required in order to meet the adequate
protection 2atandard. There is a0 cost benefit
analysis. It is imposed uwpon the licensees. If the
staff -- I can c¢ite you teo the reavlatien using the
languace. If the ataff believes it‘s simply a safety
improverent and it's not necessary to meet adequate
protecticn sgtandard, but would be &  safety
improvement, then there iz a cost benefit analyele
done .

JUDGE L&M: 5o in this case the backIit
rule may or may not apply?

ME, SILVERMAN: There iz a backfit rule --
no, it appliea in the sense that it gives the staff
the abiliky to say regardless of the reduirements that
we have imposed before, in order to protect public
safety, we must impose a new requirement, and they may
de that --

JUDGE LAM: The backfit rule would apply

-and cost benefit analysis may or may not be requized?

ME. SILVERMAM: Yes.
CHAIRMAN MOOEE: But under Ma. Curran’'s
reading of these regulations, if thils were done as a

ona-gtep procegz, the backfit rule would never come
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intc play.

MR. SILVERMAN: I'm not sure albout that.

CHATRMAN NMOQORE: Well how would it come
inte play?

MR. SILVERMAN: T think that any time,
even an operakbing plant, the staff can impeae a
nackfit.

CHAZRMAN MOCRE: Mo, they just wouldn't
give you the license until you did what they wanted
you to do. You could contest that, but it would not

be anything to do with the requirements of the
backfit.
MR. SILVEREMAN: Perhapa.
CHAIEMAN MOORE: Staff, do¢ wvou have
anything te add?
ME. FERNANDEZ: Yes, Your Honor.
CHAIRMAN MOORE: Okay.
MR. FERMAKDEZ: Tae first thing we would
like to add -- the E£irst think we would like to
éﬂ;ddress ig that even though Ma. Curran’'a argument is
=\-‘Tlﬁn attractive one, it's just one of two arguments
before you ﬁhat are reasonable. We believe the more
reagonable, and in fact, the cne endeorsed by the
Ccommission is the ovne advanced by the applicant and

~he staff.
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I would like to address some things raised
by the Beard and Me. Curran in aer presentation.
Firat, I would Zisce to begin with what Judge Kelber
said with regards to putting the Beoard in a difficult
pogition. The Board is in no difficult pogiticon at
all. I believe that the orders issued by the
Comnigsgion are clear, that this 1s & two-step
licensing proceeding, there’a no gquestion apoub what
the Commissicon’s expectations azre of how this
Crommisgsion should -- of how thils proceeding sheuld
proceed. &And if there's any guestion as to what the
Commisaion meant, then the Commissicn itself should
anewer that guestion and not to Board.

Second, I would like to address something
that Judge Moore addressed with regarde to what
applicant will get a the end of this process.
gomething that I don‘t think anybody has mentioned yet
ig rhe Administrative Procedures Act. The APA defines

what a license is with regards to what administrative

. agencies do. In it*'z definition of licenaes, there's

permita and autherizations. It’s a wvery broad
definitian.- 90 reading the APA in cenjunction with
the Atomic BEnergy Act, as the Atomic Energy Act
commands, they would have a license from the

Commiseion at the end of this proceeding.

NEAL R. GRO3S
CTHJRT REPORTERS AMD TRANSCRIBERS
1323 RHODE ISLAND AVE., MW,
{202} 234-4433 WASHINGTON, 0.C. 200053701 wrwy naalrgross .com




10

11

12

1z

1ld

15

1&

17

1lg

19

27

21

22

23

24

25

401

With regards to the Commission notice, I

thirk, Judge Moors, you were looking for where in Che
Commission notice the Comnigsion aspecified as far as
the bifurcated proceeding. If you go to page 15,985,
the szecond column. If you have a copy from the

Federal Regismter, it will be bolded where it sava

Federal Register. And there it reads, the regults of
the HNRC'a reviews of Ethe DCE filings will be
documented in a safety evaluation report and an
envircnmental impact statemsnt. asz stated in the
March 7, 2001 Federal Register notice, in the summer
of 2002 DCS plana to submit a regueskt for authority to

operate the MOX facility, and that reguest would be

. the subject of the separate notice of opportunity for

hearing. That is wvolume &5 of the Federal Reqgister.
We would like te point cut that ordinarily these
notice of acceptance for docketing are filed by the
staff. In this case, it was the secretary of the

Commisaion that issued the notice.

Wwe would alse like to address the

‘atatements that GANE made with regards te the Atomie

Energy Bck. The Atomic Energy Act ls very specific
with regards to nuclear power plarts, and that is
correct. However, ag the Seagal case recognized in

the D.C. circuit, it alse lg wery unlike any other act

NEAL R. GROSS -
GOURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE,, NW.
{202) 234-4433 WASHINGTON, D.C. 200053701 v NEaIGIosS. Co




]
=

1z

13

14

15

1k

17

1d

19

20

21

22

22

24

A5

402
in the authority of delegates to the agency, which it
created. In thiz case, the Commission. It gave the
Commigaion powers unlike other agencies have in
determining the way it would issue licenses and it
would organize itself. So we believe that relying on
the Atomic Energy actk -- we have the discretion of
setting up and establishing the practices az we deem
necaggary to license facilitiesa that are not
specifically set out in the Atomic Energy Act.

Also another comment raised by Ms. Curran
with regards to the ijmmediate effectivenes=s of the
rule when 1t was promuligated. I don’t think the Board
should read anything inte making the rule immediately
effective when it was published. We need to remember
that at the time there were several people -- Beveral
induatry groups that were interested in engaging in
this type of facility. S0 it’'s cobvious that the
Commission would issus a rule irmediately because the

interest was there. 350 they wantad to make sure that

if anybody came in, they came in under the particular

"‘rule that they wanted to promulgate. It doesn’t

specificallf reflect that they were any particular
inordinate c¢oncerns with regards to the szafety of
these facilities that they allude to.

Now I would like to ao inte the merits of
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the motion, if vou don’'t have any guestions.

(Mo response.)

M. FERWANREZ: First, as we menticoned, we
contend that the Beard lacks authority to review the
motion. As we argued before, the authority of the
Board and the scope of this proceeding is clearl
delineated and the npotice of hearing and in the
referral order. We believe if there are any issuss
that the Board deems that deal with this particular
issue it should be referred to the Commissicn.

Second, even though GANE offhandedly
discards the argument that because 1it’g not
specifically prohibized, we shouldrn't be authorized to
engage in this activity. We believe thac it’'s a
strcng argument. I mean the -- we’ll be the first to
admit that Part 70, when you read it in ita totality,
at some point it doesn’t sesm to really make sense.
It hag been gomething that the staff has dealt with,

the applicant has dealt with it and we understand when

. GANE says it’s difficult to deal with the regulations,

;ﬁe know what they mean. These are the regulations

that we have and these are the regulationg that we
need to deal with.
We believe that you fan read sverything

that‘s in the regulationz to support a bifurcated

NEAL R. GROSS

COURT REPORTERS ANO TRANSCRIBERS
1323 RHODE (SLAND AVE., N.AY.
(202) 234-4433 WASHINGTON, OE, 200022701 W neaigrise com




10

11

12

13

14

15

1ls

17

12

13

20

21

2d

23

24

25

404
licensing apprcach. There's nothing that prohibited
e and it establishes clearly az a stardard for
approving construction and a standard for approving
oparations. True, in --

CHAIRMEN MOORE: Con't get carried away
with you advocacy new. You used the word 2lsarly.
Now this moralng we were told they're ambigucus. So
vou guya have got to get tegether over thers.

MR. FERNANDEZ: Well, Your Honor, I would
point to 723 (b} and it dees set out what we need to
ook at. I xnow you're going to refer me back to
7222(f) and I'm about to address chat. Bu: 7023 (b]
does set out what the Commission needs bto look at when
it’a approving construction.

7022{f) iz a roadblock. We recognize that
it seems to =ay ycu nesd to provide all the
information up front. We would -- I agree with the
applicant that when this was amerded that the
Commisaion intended for theoee particular reguirements

- to apply sclely for the purpose of special nuclear
34

e

f*ﬁateriala'used in possesaed licenses. And that is not
what we’re iitigating today. 1 mean, the fact that
the DCE -- go ahead.

JUDGE KELBER: You believe something is

the Commisgsion’s intent?
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ME. FERMANDEZ: Yesz, Your Honor.

JUDGE KELEBER: And what is the basis of
that hbelisf?

ME. FERMANDEZ: Well, ¥Your Honcr, thare iz
-- unlikxe GANE, I doni't believe that the statemesnca of
conaiderations for the rule are that cisar. I believe
zhat just reading the regulations on their Lace, in
~andem, the wnole of Part 70, you come out with the
Commission’ 2 intent of having two zeparate
considerations of operations and licensing. In fact,
why would they have two separate standards for
considering construction and operations? Well because
you would congider them separatecly. They didn’t
clearly outline there was going Zo be a separate
licenging proceeding, and we are all wrestling with
that issue. But it is clear that they established two
gaparate standards for the two separate issues.

JUDSE KELBRER: What's olear? Where are
the two separate standards?

MR. FERMNANDEZ: Your Honor, if you go to
723 (b}, it s=ays the Commission will approve
construction of et cetera. Once they have analyzed
what it says there, then if you go to A-8, it says
when the proposed activity is operation of the

facility, as would happen in the second part of the
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hearing process, then you have the delineatec
regquirements of what they nsed Lo approve.

I mean it's even clear that if chev came
in with just one application, we may even: had o have
had a second hearing after that to make sure tha: they
had constructed the facilitv to the apecifications
~hat they had =set out din  their one license
application, 8o when faced with both of theae
regqulatory interpretations, we would urge the Board to
go with the interpretatien that the staff haz done and
that the Commiseion has approved.

Now wmoving on to =ome of the other
arguments raised by GANE regarzding Part 51, the NEPA
requirements and the scaff. Your Honeor, the NEPA
requirements and the staff are basically that. They
are Teguirements that come from che MNational
Environmental FPolicy Act. These obligationg are
peparate Erom the obligationa that the agency has with

the Atomic Energy Act. Basically we're talking about

two documents that are drafted in response to two

" obligations that the agency has. What GANE is tzying

tn gay is that coh, when NEPA was drafted, it hagicalily
reinforoced or enhanced the Atomic Energy Act to
require that you draft a safety evaluation report with

the environmental impact statement, and that iz not
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correct.

We all know through the NEFA case law that
MEPA iz a procsdural statute, that it has no
substantive requiremants on the agencies that are
implementing that statute, apd that when the agency
meets the hard lock recuirement, and it publishes
sufficient EIS, it has met its cobligations on the
Haticonal Environmental Policy Act. We would argue
thar the Board should not allow GANE to piggyback on
the Atomic Energy Act to increase the responsibilities
that the NRC has under NEPA.

Lastly, we would like to address -- since
I think we‘re running cut of time and we want to be
Zair to all the other parties -- the point regarding
the unavailability of the Lkearing file. The
regulationg are clear that the hearing file should be
produced when a hearing is estahlished. That hag not
happened yet. We believe it may be premature to
addrege that ipsue,

Even in faect if a hearing were found -- if

we found that the petitioners can become parties to a

hearing, 1if there is a hearing, the hearing file only
contains rthe decuments that are available at that
point, and the rules specifically provide for the

ataff to supplement the hearing file as new documents
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become availakle and de not reguire that any

particular documents are available at & particular

time.

If you don't have any guesticna, the astaff
will resc.

JUDGE LaM;: I fmave a quastion for you, Mr.
Fernandez.

MR, FERNANDEZ: Tes, Your Honor.

JUDGE  LAM: Do you thick in  the
Commission’s referral order to us 2t gave implicit
zpproval to this two-step licensing process, or did it
give explicit approval?

MR. FERMANDEZ: TYour Heonor, I think that
the Board in it'=z referral order -- hold on a second.
I helieve they explicitly adopt the statemants that
they made with regards to the notice of hearirg,
particularly in pages 7 through 8. They ask -- they
direct the presiding offer -- officer to isgsus an

initial deciszion sepecifically, quote, on the CAR

..within approximately twa years.

The decisicon iz not on whethsr DCS should
have a special nuclear materials license, the decigicn
iz eon the CAR, basically the conatructicn
authorization, the congtruction portion of this

proceeding. Right now, I cannot -- and alao on page
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8, it algo delimeates the hearing’'s coal as issuance
of an ipitial decision on the CAR, Eo itfs clear the
Commission is aware that there’s a two-part proceeding
and that it wants to EBoard to merely stick to the
iggues raised by the CAR in this proceeding and not
‘ggues with regards to the bifurcation of the procesa.

JUINIE LA&AM: If that being the case, 1if
your interpretation is correct, do you think it would
be better for the Commission to decide this motion by
GZANE?

MR. FERNANDEZ: I don’t know if it would
be better or worse. I know it would be appropriate
for the Commissicn to be the cne to decide the issue.

JUDGE KELBER: You used the fact that they
requested an initial decision, but there have been a
number of cases -- compleX cazes in which there have
been initial decisiona given. They don‘t -- the ones
I‘'m thinking of do not have about private fuel storage

im fthe case in point. Do not have a bifurcated

::ﬁlprc:ceeding .

L

S MR. FERMANLEZ: I didn't mean to over

emphasize the peortion that referred to it being an
initial decigion. I'm Sorry.
CHAIRMAN MOORE: Did it sver ogour to the

staff in locking at this problem in advance, 1f it was
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lonked at at 3ll, to uge the procedure and get a
pinding interpretation Erom the general ccunasel on
what thizg reculation means, and 1f vou didn’t conaider
it, why didn‘t you consider it?

MR, FERNANDEZ: As Ear as I -- my own
perscnal knowledge 28 concerned, I‘m not aware that
the =taff formally regueated an opinion on  an
interpretation of the Part 70 reguirements frcoo the
general --

CHAIRMAN MOORE: Before you embarked on
thia incredibly ambitious approach, why was that not
considered when vyaur co-gounsel has indicated che
regulation® are in ambigucus and net clear?

ME. FERWRNDEZ: Again, Your Honor, I doen't
know. I’ve only been with the agency for a year. I
think those decisgions were made prior to my arrival.

CHAIRMAN MOORE: Well unlike vyeou, I've
been here a long time and I‘ve never seen that
approach uged, and yvet I‘'ve sesn the staff run inta a

lot of walle in the years I1°ve heen here with this

fery reason, and I just cannot fathom why when this

procedure ig available, before you embark on something
that 18 inevitably going to cauge this Kind of &
problem, you do not get at the earliest stages such an

inkerpretation.
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And I would hope -- I don’'t expect, but I
would hope that that mesgage will get through, because
I frankly find that it is bevond the pale in this day
and age that we should be having to wrestlse with a
problem like this when before you ever embarked on
tnis path it should have been resolwved definitively.

There being nothing further, the Board
will take =211 of chese matters under consideration.

ME. MOMIAK: Your Hohor.

CTHATRMAN MOORE: Yes=, Mr. Moniak.

MR, MONIRK: I was wondering if I could
have 30 seconds tc cffer a comment on the motion. We
never submitted any writtern comments.

CHAIRMAN MOORE: T recognize that. The
Board -- what I would like to do though is to hear
from you on -- this morning we lef: open a <¢cuple of
matters and you were golng te enlighten us on where --
and you’ll have to forgive me for forgetting precisely
what we were dealing with can bhe found.

MR. MONTAK: It was the crane -- the crane
%issue that was ¢ited in number 140.

CHAIRMAN MOORE: That‘s GANE contention
107

ME. MONIAK: Yes. Would you like me to do

thakt first?
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CHATRMAN MOUORE: Ve,

MR. MOWNIAK: Ckay.

MS. CARRCLL: Did hear him right? He said
GANE's contention 1C. This is yours.

CHAIRMAN MOORE: I'm sorry. Ten, yeal.

MR. MOMIAK: Heawvy lift cranes, I have a
copy of this.

THAIRMAN MCORE: You can da bthig --

MAR. MONIAK: Yag, I koow I <an do this
sgitting down, but it'z2 been a long day. I think
better on my feest.

Contention 10 regarding heavy 1lift cranes,
I want to cite the t_:itation. It's Section 1110 of the
Conatruction Authorization Request, Dage 11.101. The
heavy 1ift crame -- it states the heavy lift cranes
that handle critical lcads must retain their load
during normal operation design bagis accidents and
design basis natural phencmenon events. The ;}afagraph

above it savs heavy 1ift cranes in the MO facility

 degianed to safely and reliably hoist critical or non-

‘eritical loads that weigh in excess of 1,800 pounds --

CHAIRMAN MOCRE: I8 that an exhibit to
wour gontentions?
MR, MONIAK: Well it‘g in the CAR,

CHAIRMAN MOORE: Okay.
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MR. MONIAK: I just didn't have this in
front cf me.
THAIRMAN MOORE: Fine.

MR, MOMIAK: Critical laads are defined as

thoge —-

THAIRMANM MOORE: It's in the AR and we’'ll
Le able --

¥R, MONIAK: Oh, okay, okay.

CHAIRMAN MOORE: I -ust wanted the
¢itation.

ME. MOMIAK: Yes.

CHRIRMAM MOORE: Now what'z the second
matter you hawve?

ME., MOMIAK: Tnder -- on the second pade
of this ik Jjust eays there are ne principal S5SCs

appociated with the system, in spite of the fact that

JUDGE KELBER: Are vou still talking about
the crane?

MR. MONIAK: The cranhe, yes.

JUDGE KELEER: Ne, we’ll read that
curaelves, You gave ug the reference and that’'s fine.

ME. MONIAK: Okay, great,

The cther issue 1 wanted to address, it

was not really in our contenticns, ig relating to the
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contract. There wag a when €arilier about what was in
it, I hawve it heres --

CHATRMAN MOORE: It wasn't submitted ag an
exhibit to any of --

MR. MONIAK: No.

CHATEMAN MOORE: Then it is not bhefore usg
for roneideraticn as part of the contention.

ME. MOMNIAK: Okav.

CHATIRMAN MOORE: So that --

MR. MONIAK: I was wondering if I could
have 30 seconds to address this?

EHAIRMAN.MGCRE: NGO,

Mz. MOMNIAK: Okay, thanks.

CHAIRMAN MOCRE: Now we have a couple of
housekeeping matters. Ma. Carreol., vou have one.

M3. CARROLL: %ell something kind of weird
happened last week. I came back from being out of
town and I had an order from DCS or whatever, their

regponhse tc cur contention, and a PDF file. I sent

. the PDF file to Diane and it was =0 big her computer

and they said no, we‘re not going to ssrve in Word
anymore, It just seems petty and weird to me. The
PDF files are bigger and harder to open. I actually

haven’t done the work tc look at your order. I
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thought you apecified Woerd Perfect.

CHATRMAN MCCRE: In a word, you're peing
served by electronic mail with PDF files as opposed to
scrething --

M2. CARROLL: A word processing document.

CHATREMAN MOORE: Word or Word Perfect that
yvou were previously getting, is that correct?

M3. CARROLL: That’s true.

CHRIRMAN MCOCORE: By whom?

MS. CARROLL: By the applicant.

CAAIRMAN MOQRE: applicank, iz thabt the
cage, and if =zo, why can’t you use Word or something
e’ e tkat they can handle?

ME. POLONSKY: That is the case. W= have
derided and initially had made a decisicn to f£ile by
EDF files. The order requires electronic filing.
GANE «clearly can open it themaslves as she’'s
indicated.

CHAIRMAN MOODRE: Do you have the
capability of sending it in Word or Werd Perfect?

ME. POLONSKY: We do, but for security
reasong we discoptinued that practice of filing.

MS. CARRQOLL: These are public documents.

CHAIRMAN MOORE: Ms. Carrcll, I*ve heard

your argumrent.
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Are you filing things PDF with us?
ME. POLONSKEY: Yes, we ars now, and we had
in the beginning. There was a lapse. I can explain

it will make more sense. A BDF file 15 in essznce

[
th

an image =f the document.

CHATRMAEN MOORE: I recognize that.

ME. POLONSKY: & Word document hasz many
nidden characteriztics that can be tweaked from the
background of a document and there are various
functiong that we don‘t want anyone to be able o
identify that could 2e idertified if the document wsre
accegsible via Word or Word Perfect. 5o we'rs no
longer serving documents in Word or Word Perfect. We
would be happy to fax it or -- I mean clearly Glenn
Carrcll iz capable of printing it herself and faxing
it to her legal counsel, We have, we think, met our
chbligation to file it electronically and in a timely
manner and GANE has indicated they can access that

document: .

(HATRMAN MOORE: End you're Ereabing

Tevervone the same way?

s

ME. POLCNSKEY: Yez, everyone is being
aerved identiecally except for EI, of course.
CHAIRMAN MOORE: Well since there’ll be no

more £ilings necessary until the Board has spoken on
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the mat-—ers before us, Lhere’s? nothing in that regard
that needs to be fecided boday.

are there any other housekeeping matters?

MsS. CARRGLL: Id like <o point out one
thing in case it‘s not obvious k2 you. A PDF file,
vou cannot copy and paste any of the words. Anythicg
you want to recite you'll have to retype. So I would
say that’s our main objection, besides it being largs,
ard I'll have te have another computer, yoi Knew.

CHARIRMANM MOOR=: We need not decide that
at this moment.

MR. FOLONSKY: That’a not a fasotual
statement either. You can cut and paste.

ME. MONIAK: It depends. Actually it
depends on how it was --

CHATFMAN MOORE: Hearing no other matters
£o be brought before us --

MR. MONIAK: I have one point that I would

like to make regarding timeliness. We were like two

_.or three hours late in submitting our contentions. I

didn‘t anticipate anybody would be waiting on the
other end at.twu in the morning timing us. I want to
point out that we never --

CHAIRMAN MOORE: Mr. Monlak --

MR. MONIAK: -- received copies of the DCS
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CHAIRMAN MOOEE: -=- there’s an old adage--

ME. MONIAK: Yesz.

CHAIFMAN MOORE: -- that if you haven't
atepped in a bear trap, don’'t go leckine for it.

MR. MONIAK: Okay. I want to point out
though that DS haszx not provided --

CHATRMAN MOORE: Excuse me. The applicant
d:d neot raise the isgsue and ohject to vour filing.

MR. MONIAK: Okay, vou're right. I'11l
pase.

CHAIRMAN MOORE: 580 they have essenrially
waived their objection for thie reound.

ME. MOMIAK: Okay.

CHATRMAN MOCGRE: I would cautieon vou in
the future --

MR. MONIAK: I will take that caution --

CHARIRMAN MOCORE: -= that they mray no
longer be willing to do that.

MR. MONIAK: Okay.

ME. SILVERMAN: I would just like 1in
reaponae ko a guestiom by Judge Kelber regarding
target reliability for INC systemz refer you to an EAT
angwer, if I may.

JUDGE KELEER: Sure.
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M2, SILVERMAN: CAR RAT number 39,
CHRIEMAN MOORE: There heing no other
mattera hefors ug at this time, wa'll take all of this
under advisement in determining the standing aad the
admigsibility of tke contentions. tnce the Soard
rules there will ke an immediate telephone confersnce
te deal with discovery ard lay down the procedures for
doing that. If zhere’s nothing further, we're
adjourned,
(Whereupon, the above matter was concluded

at 5:23 p.m.)
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