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HEARING

In the matter of:

DJKE JOSEMAE STONE & WERBSTER : Docket No., 70-3093-ML
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The above-entitled matter came on for hearing,
pursuart to notice, at 2:00 a.m.
BEFOHET :

THCMAS 3. MCCORE Chairman

DR. CHAELES M. KEELER ddministrative Judge

AR. PETER 5. T.AM Administrative Judgs
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on benalf of the WEC:

ARTONID FERMADEZ, EEQ.
<OHM HULL, E3Q.
DREW PERSINED
of: Office of the General Counsel
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Wasninston, D.C.  Z2055E

{301} 5¢4-1885

on behalf of the Intervepnoy Elue Ridge

Envircnmental Defenas League:

DONATD MONIAK
B.Q. Box 3487

Aiken, South Caroclina 28801

o beha:f of the Intervenor Enviraommentsl:agt

Inc.:
LESLIE MIMERLD
2718 Elcssom sbreet

Columbia, South Carclira 25205
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SLENN CABRCLL
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-and-
DIANE CUERAN, Attcrney
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1735 M Street, N.W., Suite E00

Washington, L.C. 20036

on behalf of Licersees:

DOMRLD J. SILVERMAY, Attorney
ALEX 5. POLONESKY, ACIoruey
Morgan, Lewis & Bocxius, LLP
1800 M Strest, N.W.

Washingten, D.C. 20236-5863

Llao Presgoi:
Feter S. Hastimys,
Licensing Manager, Duke Cogema Ztone &

Webster
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P-R-G-C-E-E-D-IZ-HN-G-5
{9:00 a.m.}
CTHAIRMANW MOORE: I am Judge Moore of the
Huclear Regulatory Commismsiorn’s Atoric 3afety and
Licersing Board.
I*ve been assigmed asg Chairman of thos
Eoard to preside over the 13 CFR Part 2, Subpart L
procesding on -—he application of Duke Cocgema Stone &
Webster to construct a mixed oxide fuel fabrication
facility on the Savanrnah River Ressrvaticn.
witzh me tkis morning on wy left is Judge
Eelber ard on my right is Judge Lam. Judge -- Dr.
Kelber is a nuclear physicist. Dr. Lam ig a nuclear
engineer. I unfortunately am just a lawyer.
Thae purpose of the session thisg morning is
e hear oral argument con the guestions of standing of
the various petitichers and to hear argument on the
admissikility of the petitiorer’sa proffered
rontentions. From my previocus order setting a
schedule and order of presenktation, each of you is
awara of the large amount of territory that we must
cover today and I intend to stick closely to that
schedule,
I would remind the petitioners that Zhe

purpose of oral argument is te inform the Board -- we

NEAL R, GRC3S
GOURT REPORTERS AND TRANSCRIBERS
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ara the ones that wmust rake the decision -- and to
answer oJdr guestions. We are very familiar with all
of the mleadingsa, - would remind the applicant and Lhe
gtaff of tho sams thing. You are here Lo answsr our
questions. We have read your slead:ngs and it would
be greatly apprecizted by the Bocard aad indeed T wil.
cut you off if wour merely reciting whalbt you've
already given bo us in writing.

We will start with brief arguments on
standing this morning. 2And in that regard we wil_
atart wikh Mr. Moniak ani the represextative of
Ervironmentaliss Ine., I[Z you will have & seat we will
take a moment for you to introducs yoursell to che
court reporter and ther we will begin.

ME. MINERD: Hi. I'm Leslie Minerd and
I'm kere in place of Ruth who is ill. Zan I giwve chis
plece of paper to yYou?

CHAIRMAM MOORE: I‘m sorry I did net catch
YyOUD name.

M3, MIWNERD: Lealiz Minezd.

CHAIRMAN MOCEE: Could yeou spell that for
the court reporter, plezse?

M5, MINERD: It's --

THE REPCORTER: Is it L-E-3-L-I-E?

M5. MINERD: Right.

NEAL R. GROSS
COLURT REPORTERS AND TRAMSCRIBERS
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TH® EEPOETER: Laat names

M3, MINERC: M-I-N-E-R-D.

THE REFORTER: E-RE-TF Minerd? Ma. Minerd
when ol gpeak please use that microphone or we'll
never ke able ko hear you in here. Thank wvou.
There’s one on your tasle, Uge it when you can. Ja,
who do you repreaent Ma. Minerd?

M&. MINERC: Environmentalist Inc,

CHATEMAN MCCRE: Deoes the applicant and/or
the staff have any objecticn to Ms. Minerd appearing
thisg morning?

MR. HULL: No oblegtion from the staff
your honor.

MR. SILVERMAN: Mo objection from the
applicant.

CHAIRMAN MOORE: We will proceed then
according to the schedule.

JUDGE LAM: I'¢ like to add to Judge
Moore's remark on the scheduls. We have an extremely
tight schedule teday. This schedule shoald only be
looked at as reflecting the need for efficiency in
this proceeding. It =hould not diminieh the
gignifirance of the issues  before us. The
intervencrs’ concern for public safety and protection

of the ernvircnment of Ddeing -taken wvery, very
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gzriously.

CHAIRMAN MOORE: Mr. Moniak you may speak
in plage. Just please speak into the microphore.

MRE. MONIAK: Ckay, can you hear me?

CHATRMAN MWMODRE: ¥ell, please =null QL
closer to you.

MR. MONIAK: How's that?

CHAIRMAM MOORE: Lhat'a fine.

ME. MINIZK: My name iz Don Moniak. L
work feor the Blue Ridge Envircnmental Defsnhse League
and I am representinc the Blue Ridge Environmsntal
Tarfense Leagus and I'm alsgo representing myself as an
individual.

Toward the issue of standing, I have to
aay firet of all, there ia coafusion a= to myself
representing mysgelf as an individual and as a member
of BRELL. A&nd in the introducticn -- no, actually in
the filing of July 30th, stated that I’'m willing to
withdraw as an individual if BREDL is graated
representational atatus based on my wembership
therein.

I also put myself down as an individual
becauase we were not sure if one member willing to be
represented was going to be encugh. So there ig scme

~onfuzinn there and I wourld just like to say that NRC

NEAL R. GROSS
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staff has recognized thast myself as an Individual
should have standing, so, therefare, zg a member of
BREDL, BREUL shoulc have ztanding based on proximizy.

CHAIRMAN MOORE: And contrary to what che
staff gaya there's no reason why you can’t both be in
this procesding.

ME. MONTAK: Cleay. It sounds like a
matter cf confueion to the staff.

CHAIRMAM MOORE: If vou hawve starding and
that's establisned and 1if your organization
Aemonstrating representaticmal standing veing you as
a merzer or anocher member as, is demonstrated to nave
standing, you both filed the petition so there’s, at
leasr on its face, no reseon why you can’t both, if
vou want to stay in the prcoeeding, satay in che
proceeding,

MR. MONIAK: Ckay. Then I will. Standing
infury and Zfacts cibting from Atomic Safety and

Licensing Board LEB 356, Geproia Instityie of

Technolocy, living or wcrking within a specified
distance of a site with +wariations of distance
depending upon the nature of the nuclear facility or
activity or even passing by the entrance to a =zite
twice a week for representation -- recreational

ourposes, is enough to preaume injury in fact.

NEAL R. GROSS
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Beyord that I wan: to discuszs, within the
time limit, the issue of the scope of the proceedings.
and ar isgue is whether this scope of the proceedings
is to be defined in narrcw terms. Sktrictly looxirng at
the ®0X fuel fabrication facility or whethsr the
issues of non-preliferation, Department of Energy’s
Mational Envircomantzl Eclicy Act process,
transportation and irradiaticen of plutoniom MOX fas?,
are wirhin the scope 0fF this.

I argue that, yes, it ig within the acope
and I just will refer yeu to the introduction to the
contentcions that were filed August 13th. Tn terms of
non-preliferation, the enkire basis for this procact,
the only purpose of nesd that is cited by the
applicant, is a non-proliferation need. Haowever, even
the Department of Exergy in its decumentation wrote
thar there’'s oo differeace in the twe appreaches that
were analyzed. Immokilization verses MOK or terus of
nen-proliferaktion impacts.

In either «ases, the purpose of pluconium
disposition as it’s currently structured is to convert
highly rconcentrated plutonium to a Eorm that is
represented now ag either attractiveness level B or C,
according the Department of Energy safeguard rules, to

category F, which is soumewhat equivalent bo a spent

NEAL R. GROSS
COURT REFORTERS AND TRANSCRIBERS
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fuel standa=zd. It is ot to destroy the platoniam
because rthere 15 nec technelegy to do =2c that's
develaped ar this time that can be implementsd.

In _ight of the recen: events, S=ptember
11tk, t2e riask of putting plutoniur fuel inte commerce
definitely needs to be re-sxamined here.

CHATRMAN MOCRE: Stick to sgbandirng, Mr.
Moniak.

ME. MONTAK: Oleay. and that’'s our
argurent on standing.

CHAIRMAN MOORE: Mr. Moniak, your time on
gtarding is up. Applicant.

ME. SILVERMAW: Thank you, ¥Your Honor. My
name is Don Silvermsn and - represent Duke Cogema
Storne & Webater, the applicant. We do not belicwve
~hat Mr. Meniak has demonstrated standing.

CHAIRMAN MOORZ:; Well, I have a couple of
questions in that regard and they’re broader than just
Mr. Mcniak. EBach znd every one of these petiticners
nas made representationz to the effect that their
members either live or regulasrly travel routes oo
which the shipment of mixed oxide fuel is likely to be
transported and you as well as the ataff have in cack
and every casge arcgued that that is an isaue that iz

neyvond the scope of the proceeding and cannet be a
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rasie on which atanding can be predicated, Is that
correct?

ME., SILVZEMAN: We hawve not argaed that
Livirg near the fazility is an issue cuctside the 2cope
=i proceeding.

CHAIRMAN MOORE: Well, traveling the
routes or living ia the direct proxiwmity to thac
route,

ME. SZLVERMAN: With respect to standing
we've argued that they fail to meet one of the
fundamental plead-ng etandards for standing.

CHAIRMAN MOORE: Now, in your pleadings,
I nelieve you state, and the staff certainly states,
that the scope of this procesding is delineated by che
Commiesinn's Motice of Hearina?

ME., S-LWEREMAN: Yes.

CHAIRMAN MOORZ: 2nd I have in front of me
the Notice of Hearing and it states, in this regards
contentions are expectsd tea facus on the CAR, the
December 2000 environmental rewort, and/or the January
2001 quality assurance plan submitted by DCS.

MR. SILVEEMAN: Y==.

~ CHRIRMAN MOORE: I have in front of me
gome selected paces. Wouwld you pull out your

epvirprnrental report, please?

NEAL R. GRO3S
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N,
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Fage 1-5 of your envircnmental repork,
Section 2.2.6 gtates, &nd I guote, "Becauss one
misgicon reaclbor site was  2limikabted 2ince the
publication of the 320 LIS, the envircnmental impacts
of MDY fuel transgport to the mission rescbors are re-
evaluared in thia ER."

Thereafter on Page 5-26 of  your
environmancal report, Section 5-4, theve’s a headins
noted, "Transportation, " and under that Secticn 2.4.1,
Secrion 5.4.2, 3.4.2.1, 5.4.2.2, 5.4.2.3, 1 through
£.4.5, all discuss, in one way or ancther, the
trenaportatior of mixed oxide fuel. Ther in appendix
E =} veur envircnmental reEport emtitled,
nTransportation Risk Assessment", it goes in and aae
in eone form or anstier -- it peolints cut how risk
apnaly=ia was done. Ard then Section E.S, eatitled,
"Representabive Routes, Parameters and Assumpticns',
last sentence of that paragraph it says, "Bscause of
the classified nature of S3T shipmenta, the actual
routas used in ghipmant schedule will not be publicly
available!, In other word=z, it's clagsified.

In light of that, and your agreement that
the Commission said the scope of this proceeding,
among sther thingg, includes the zonvironmental report,

how can you contend that the transport of mixed oxtde

NEAL R. GROSS
CLHIRT RERCRTERE AMD TRANSCRIBERS
1323 RHODE ISLAND AVE. N
[202) 2344423 WASHINSTON. D.C. 20C05-3701 Wi Nealrgross.cam
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fuel, which you hai te  supplement in your
environrental report becauvse of the change in
Facilities thar are going te burn the mixed oxide
fuel, are not with:n the gcope of this procesding?

MRE. EILVEEMAN: A pouple of itema in
responge, Your  Honex. We do -- in fect wou do
correctly state tkat we have indicated that we did re-
evaluate the impacts of the trpanspert of fresh fue_
fromo khe facility and we may not dave been ag clecar as
we ghould have been in our pleadings, but we did
indimate that that was re-evaluated ir the
environmental report anew --

CHAIRMAN MOORZ: S, at least to Cthe
extent of yvour evaluatien that’s within thke sccpe of
this progeeding?

MF. SILVERMAN: Yea. That is a very --
that iz =he cne exeeption to cur positicn that the
amvironmental impacts of this fuel cycle are cutside
the scope and have been resolwved by the Department of
Eaergy.

CHATEMAN MOCORE: If -- for standing
parposes and injury &and injury in fact, a small
unappreciated doss is sufficient harm for an injury,
iz it not?

M?®. SILVERMLH: B smell doss may be

NEAL R. GROSS
CORT REPORTERS AND TRANSCRIBERS
1323 RHODE SLAND AVE., MW,
(202) 2344433 WASHINGTON, D.C. 20005-3701 v nealngross.cam
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consldered gaufficiert £to be injury in fact.

CHAZEMALN MOORE: Even if it's within
regulatory requiremerts?

MR, STIWEEMRN: That's correct.

CHATRMAN MOORZ: Does nckb your
envircnmental repors say that if -- vourre going to
get a doze, Zf you‘re cn the highways next to the
trarsport of these fuel traasporter, are you not?

ME. SILVERMAN: I would imagine that there
ig aowe minimal expogure,

CHATEMAN MOOEE: znd certainly 1L vyour
gtopped at the filling staticn where it's filling up,
you're going te get the dose, are you nott

MR. SILVERMAN: I would presume some small
dose.

CTHAIRMAN MOORE: And the routes over wiaich
the fusl travaels is not publicly availacle by your own
admission in your envirenmental report. So how can 2n
intervenor state with apecificity the reoute that'a
golrg te be traveled? And vou’ve already told me that

a dose unintended or any dose, no matter how small or

MR, SILVERMAN: No, I don't think any dose
oo mabbker how s=smsll. I den‘t think that's our

positicn, Z think that the casmes doc heold that a

NEAL R. GROSS
COURT REFORTERS AND TRANSCRIBERS
1323 RHSDE IZLAND AVE., MW
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10

11

12

i3

14

14

17

1B

19

20

21

22

23

24

25

137
relatively small dose mev be sufficzent to show injury
in fact. Our concern here -3 with respect Lo the
causatlon =lemert of standing. Tﬁe intervencrs have
indicated that they liwve, in this case, about tLwenky
niles away.

Thev'we indicated certain -- the fact that
they do travel on eertair roads, but the Zion
Commizzion decision and other similar degigicns, and
T can guoke, give you the ¢ite to that, he:d that
there nas to be scme demorstration by the intervenor
of a plausible chain of caugation. And we think that
the intervenors’ pleadings in this regaxd --

CHATRMAN MOORE: Here, isn‘t the causaticn
very plain. The fuel is being transported on roads
over which they travel. That is somszthing that's
within the ecope of your environmantal report, hence
it’'s withir the sccpe =f the procsedings. And by the
ryvansport of that fuel, £Z they happen to ke on those
roads because they’re not published, they can’t aveld
the fuel shipments, they will be getting a small dese.
Explain te me why that’s not standing and why isn't
that czusation?

ME. SILVERMAMN: Becauge I think there are
other cases, and they are Licensing 3card cases, thakt

have held that, that is not sufficient for standing.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 REQDE ISLAND AVE., MW
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CHATRMAN MOGRE: Dossn't each and every
cne of thoge cogos deal with the transport oL spent
fuel? And ign’'c apernt fusl covered in Table 54 or 557

MR. SILVERMAY: Mo, I den't bellieve
taey're based upon that Lhe determination that the
intervency lacks standing in those cases is based upcn
the Takle 33 or 34 wvalues. I don't beliewae tharc
entered into The reasoning. I believe that they
conelvded thas the intervensr had not shown adequate
injury in fact and causation. And i thia rass,
that’s what we are arguing. Not that they haven't
ghown an injury in fact, but that, that causal link,
hased upen the allegations inm their pleading, I8
insufficient. The staff has indicated --

THRIEMAN MOORE: MNow, would you be sc kind
a5 to enlighten me how one wouald show causaticn when
it's classified az to what route this mixed cxide Zual
will travel aver?

MR. SILVERMAN: Well, we obvicusly cannet
avoid the fact that those routes are confidential and
-- ar thia time. However, the intervenors have relied
on a number of different bases and what raey're
obligated to do is use whatever Information is
available to them in the constructicr authorization
regquest to peint out some linkage te the injury ia

NEAL R. GROSS
COURT REFORTERS AND "RANSCRIBERS
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fact. Same wlacsible way in which they could Lbe
affecred, by relervence to the informaticon., I1It'a not
cnough to gay there is a facility hexe, I liwve this
distancs, and I may be zffscced. Now, obvicusly “hey
da have a more difficult burdsa when we have --

CYHATRMAN MOORE: Excuse me, Mr. Silvermarn.
They’ve said, I live hare, I travel these roada, your
“yel facility is hkere, vou're going to send shipnents
of fuel owver these reads, and I can‘t aveid zhem
because we don'i know where they're going to go.

ME. SILVERMAN: And again, I taink Lhe
Cazes --

CHAIRMAMN MOORE: And it‘s clear that from
your own envirenmental report and they've said they
will be injured by it, that a doee can be receiwved.

ME. SILVERMAN: They say they travel on
rhe roads and I be2lieve these cages even stand for the
propogition and they are Licensing Board cases, I
acknowledge that, that just even living on it in a
fixed lecation on thase roads where trucke may travel
oy on a regular basis have not heen held tec be
sufficient in these caszes for standing.

CHATRMAEN MOORE: ThosSe Lwo cases, one was
an accident case, was it not? That said they claimed

there'd be ar accident that they might be harvmed by

MEAL R. GROSS
CoURT REPORTERS AND TRAMSCRIBERS
1323 RHOCE 15LAMD AVE., MY
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ic. This deesn’t have anvthing to do witk an
accident. They'rsa just saving because of where thay
‘ive ard the roade they travel and becauvse of where
your facility’s propose -o 2e and where it’'s geing Lo
travel and because they fan’'t aveld it because your
rotte shiprents are classified, they're likely co run
into thege shipments and kence be harmed. That's the
gam and substance of their caze. &nd you're really
qoing to atill contend that there is not causstion in
that instance?

ME. SILVEEMAN: We bel:eve the intcrvenors
in thig rage naven't shown causation. May I just add
that -f, for example, vocu nad an individual whe lived
a htundred miles away near the reactors, near the
Catawba or the McFaire reactera, would hawve sbanding
in this came under that thecry because if there were--

CHAIRMAN MCOORE: And they have claimad
that they*re going to be traveling on tha roads over
which veur likely to be ghipping the fuel.

KMR. SILVERM2M: We think that extends this
standing requirement principles too far in this case.

CHAIRMAN MCORE: And if they are standiog
at a stop light next to vour truck and recelving a
dosa, that‘s rot cauzsation and injury in fact?

ME. SILVERMAMN: No, T think tha= that
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would result in hundreds or thougsands of people being
able to have standing in tnis ¢zse. Those trucks will
be rclling on the highway, stopping at red ligits,
pasaing commnitizs and -f you argue thar simply
traveling on the roads is sufficienk, then you really
are arguing that an enormous number of people have the
reguiglbs standing in this proceeding and @ don’t
ttink that's a reasonablc result.

CHATREMAN MODEE: Why?

ME. SILVERMAMN: Because I think :hat the
intention of the atanding reguirement is Lo identify
individuals that have a real legitimate relation to
the faecility and have some reascnable, plausible
likeliheod of havirg zom= injury in fact.

CHAIREMAN MOORE: And recsiving an unwanted
dose doesn’c gqualify?

MR. SILVERMAN: 2gain, I thimk that just
goes —oo far.

CHATRMAN MOORE: Ckay. Sraff.

MR, HULL: This is John Hull, atteocrney Eor
the staff. I would just add cn the causation point.
1 don’- believe there have been any petiticners
idertified, any membera of any of the petitloner
srganizaticns idenkified, who liwve right by a road --

T believe all the representations made were that the
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nembersz lived some miles from certalin roads, arnd even
if we assume —hat any one parkbicular road here will
comtain truck braffic inveiving fresh MCX fuel, unless
a residence is Located fairly cloge to one of those
roads, I don't believe you o21ld gay thab, merely
kecatse zomsbody lives three or four milesz from such
a road that that would be sufficient Zor standing.

CHLTRMAN MCOORE: That deals very nicely
with residence, Mr. Hull, but how about trawveling on
tae roads and an unintend=d meeting with one of thoge
vetricles?

ME. HULL: T think I agree with Mr.
Silverman on that point. I do net helieve that a mere
traveling on roads -- that invelves such  an
intermittent and uncerxtain potential exposure that I
gee that as being quite differsnt than residence where
gomebody is -- ¢an be presumed t£o be always in their
house, for purposea of standing. But Ltraveiing on
roade is much different.

CHALRMAN MOORE: The problem with your
argument Mr. Hull is you are the ones who claszsified
the information that ac nobedy can rtell where the
tranaporte are golng to be and ne one can avoid them.

MR. HULL: B.ut az I said, ever. if we

assume axy cne parsigular road will have MOX fuel
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traffic, mere traveling cn that road -- I mean, nobody
is on a road continuoualy. Zt's not the same thirng as
L-wing in your housa.

CHAIRMAN MOCRE: Well, how about the soul
that is traveling down Intersgbtats 20 parallsl to your
tranzponrt?

ME. HULL: I Jjuast think that chis
aypothetical individual is 5o speculative that you
can’'t base your gtandirg determinatzens on that.

CHAIRMAN MOCRE: It cnly becomes non-
gpeculztive doesn't it, if there’s a way to avoid i,
because the information is not made public.

MR, HULL: The fact that the informarion’sa
not public, it does add a complicating facter, but
again, I have to go back Lo even if you assume chat
any one partsicular road will have such traffic, =
-hink the causatien argument still holds.

CHAIRMAN MOORE: Moving on to HI0M=
standing.

M5 . MINERD: BAbout traveling on roads, I
know all of thess membsrg personally and —he ones
living near the reactors, William Jagoy, Nancy Jacoy,
Varian Minerd and Jess Riley, very regularly travel --
I lecked at the map and it's net too hard ra figure

ik, thers's neot that many road choices you would have
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to go tTo those reactors and I know these pecole
reguiarly travel thcse roads and there iz a wvery
serious wroblam in Charlectbte with gridlock now. I
don‘e xnow if any of y'all kave trizd driving ir
Charlotte, zut elections have been won and lost over
the trafficr problem in Charlettes and it's burnirg iato
Atlanta. And I think that needs to be taken into
congideration.

Also Edward Juieto; he travels regularly
through Savannah River Site. He's in a rock and roll
band that plawvs in Hilton ll=ad. S0 he is conatantly
on the road from Auvgueta golng to Hilton Hezad., Jess
Riley =zlzo, he travels some. He is a farmer that
grows crops that he sells zround the state and he
lives close te the aite, wizhin twerty miles.

CHAIRMAN MOORE: 2pplicant. do vou aave
anything you'd like to regpond?

MER. SILVERMAM: The only thing I'c lixe to
add, just to reiterate if I may, is that we think rthe
cases hold that merely Ziving near a transportaticon
route is not sufficien-. What you're locking at here
or traveling by is the likelibood that you ¢ould have
an accident in a particular location at a particular
time, as that particular irdividual is driving by that

locsrion. We thiznk that's -- particularly given the
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denign of these transportation casks approved by the
NR<, it's a very incredihle and speculatiwve hasis for
grarting sbanding.

CHAZRMAN MOORE: Staff?

ME. HULL: I d»a’'t have anything at Lhis
Cime.

CHAZRMAN MOORZ: OCkay let's move into the
contentions. Start with Environmental Inc’s.

M3. MINERD: Could we possibly start with
EREDL? I have to get my thoughts together. I had a
lirele troucle getting here znd I just found oun kind
of late last night that I was going to be doing this
for Puth. Shte was trying to come bubk she's really not
feeling well. EPlease.

ME., MONIAK: I‘1n willing to do that.

CHAIEMEN MOORE: hny objecticn staff,
aunlicant?

MR, STILVERMALW : Applicant has o
objection.

CHAIRMAN MCCRE: We'll charge the corder.
Mr. Momialk we'll start with your group 1A or group ZA
througk 1B. You have a total of ten minutes. And I
would mention to all the parties you are free to use
less than the time allocated.

ME. MONIAK: EBoth the staff and the
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appiicant rospondsd teo 1A, The contenticn being that
the applicant propoaes to transfer radioactive wast:z
to an uwalicensed facil:ty by stacing that it is a

early erronecia reading of the asplicable HNRC
weqlirerents bscauss 13 CFR  20.2001 specifically
provide= thaz a _icersea nay dispose of licensed
material to an authorized recipient and then they =ite
10 CFE 70.4Z that autherizes the tranaler of special
ruclear material. That is an erronsous reading.

The WEC glossary of terms, radicactivs
waste ia s0lid, liguid and gasscue materiala, they'ze
~adipactive or become radicactive that may include
spocial nuclear material. Special nuclear material ia
1ot radicactowve waste.

S at zcize -0 CFR &1.2, atb this point in
the definitiona that wagte means those low level
radicactive wasgtes containing sourse special nuclear
bvproduct material etea. O JFR 20.1003, special
miclear material means platoniom,  uranium 233,
enriched and there’s no mention of americium in this.
The high alpha activity wazte is americium dominated,
which is not classified as special nuclear material,
plus in its form it would not be considered srpecial
nuclear material.

TLizs -- BREDL's contention dic not involwve
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apecial nuclear materials. It involved raziocactive
waule that contains special nuclear matsrials that the
Savannan River Site is nct authoarized to even treat atb
thiz point 4in time and will  have o obtain
authorization from the Departmesit of Ensergy, that itc'a
not authorized by the Nucleay Regquiatory Commission
and thke transfer of waste to —he Savannah River Site
will entail zome dispocsal of low level waste on site
because that isg Savannah Eiver Site wsate policy, as
sited in the inteqratred system of Savannah River Site
high level waste system plan.

That summarizea that, it is a w=rv basic
issus. They carnct transfer radicactive waste, IL's
not special muclear material chat g being coaternded
nere.

I'd like o address number “D that the
Departmant of Energy committed gross wiclations in tae
Naticnal Environmental Policy Act. The fact is, is
that the applicant cited the Department of Energy’s
environmental analysis under NEPA to Justify not
analyzing the waste impacts. Therefore, they tiered
under NEP2, which is allowed and encouraged and we
encourage it, however, to tier under NEFA the document
you are tiering to has to be adejuate and sufficlient.

Tae Department of Energy’s analysis of the
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waste s{ream was, we argued, negligence to fraudulent.
T January 2000 the official number for radicactive
waste praduction generatior was -- liguid radicoactive
waste, was 500 galleons wer vear at & MOX plant. Lo
tne environmental report it‘s 300,000 gallona a year
waen everything iz added up, low lewel waate and zlpha
waste . That’s 200,000 gallocns a year oI liguid
radigaccive waste that was nct --

JUDGEE KELEER: Whar was the =007

ME. MONILZK: Five hundred galleone a year
ig what the Department oF Energy --

JUDEE KELBER: What does that refer to,
500 gaslonz a year of what?

MR. MONIAK: Liguld radicactive waste, low
lavel waste about 130 gallons and sransuranic Liguid
was-e, actually it was 250 gallons, my mistake, 1t was
s0 liters. PBetwesn 100 and 500 gallons.

JUDGE KELBER: That’s all zight, T jusc
wanted to Know --

MR. MONIAY¥: So it’'s orders of magnitude
greater. Departmen: of Erergy, in response to a
letter from the Blue Ridge Envircnmental TCefense
Tcague recuesting a supplemental environmental impact
gtatement whkich is required under NEFA when there are

significant changes to the propeszed project, stated

NEAL R. GROSS
COURT REPORTERS AMD TRAMNSCRIBERS
1323 RHODE ISLAMNDY AYE., MW
{200} 2344435 WASHINGTOMN, DG, 200083701 wrww aalngrods com




wd

1

14

11

12 |

13

15

20

41

22

23

21

25

i43
that tkey anticipate many changes —o thia praject sut
they den't snow when they're going te do  a
supplemerntal environmental impact statemert.

2ll our other contentions within this
we're go-ng ko just rerain as is and just wank to
summarize, 1r rterma of relisf here, we fzel it is
incumbert ugpon the panel and the Nuclear Requlatory
Oommission as ar irdependent body to refer this izsue
back to Congress and the Secretary of Energy because
~he deciaicn to purzue thias project was made based on

raudularct informaticn. The informaticn that tiey
uged care from the applicant. That will finish taat.

Thank you.

CHAIRMAN MOORE: Applicant.

ME., SILVEEM&ZM: Thank you, Judge Moore,
Witk respect to contention 1A, Mr. Meoniak referred to,
that does allege that under NERC requlabions, iz='s
improper for DCS to tyanafer radicactive waste to DOE
necause DOE does not hold an NRC license. We continue
to believe that‘a a impermi=ssible challengs to the
regulations and it's an inccrreck reading of the
regulations.

Part 20 cleaxly authorizes licensees to
dispose of licenzed material which includes scurce,

special nuclear ard byproduck materZal, by transfer Eo
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an authorized recipient. Parts 30, 40 and 70 covering
byproduct source and anecial ruke material, zuthorize
the tranafer of licenszed wmaterial includ-ng waste, to
the Department ¢2 Energy. The NE 1z clearly exempt
Zrom NRCD licensing and we believe this contention
ahould be HAznied as clearly incons_sitent with the
regqulaticna.

CHAIRKAN MOORS: You were oiting 70,
Sectior. T0.42!h) {117 I‘m aorry T0.42(b) {(1}7

MR. SILVERMAN: Y=z. BAncong others.

CHAIRMAN MOOES: Well the trouwbkle is
there's a certain sirecularity aere that is trousling
and perhapa it’as the Ffaulk of the regulation, which
would certainly not be & new situation, but it says,
"o licengee shall trangzfer special nuclsar material
except as authorized pursuant to this sectiom." and
then b} save, "except as otherwise provided in his
license." 8So they’'re authorized to receive it only if
it’3 authorized by the NRC to give it to them in your
license. JTgn't that corrace?

MR, SILVERMAY: Wo. Unileaa the NRO
precludes the transfer to the Department of Energy,
Your Honor, the Department of Energy ia authorized to
receive this material without an NRC license.

CHAIFMAN MIORE: It pgays Texcapt as
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wtherwise provided in his license." His would ke DCS.
In the DTE _icerse and the KRC is issuing the license.
go doean't the KRC have te aurilorize your giv-ag it Lo
DOE?

ME. SILVERMAN: o, they do not, Your
Honor, abaclutely net. The regulations are clear on
his point az far as we're concerned. Waste -- the
pogsession and use of Atcemic Energy Act material --

CHAIRMAN MOCRE: Mr. Zilverman, it may be
clear to you but 2ell me what 70.42(k] =avs.

ME. SILVZRMAN: I read it as, uwileas a
license precludes tke transfer of material to anotiher
entity, ycu may -ransfer gpecial muclear material to
Lhe Department, to an agency in an agreement state, et
marera. I'm net aware of any particular -- any NRC
license that has had sush a condition in it precluding
it and I think that it's been well accepted and
anderstoocd under che regulationz that the Department
of Energy does aot need an NRC license Lo receive
apecial rugclear material or scurce material or
byproduct material.

.CHAIRMRN MOORE: Not a separate license.
Just wvour license here.

ME. SILVERMAN: I don't believe i1iE‘s

rocquired to be author.zed.
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CEAIRMAN MOOEE: Then what dosa "exceph as
otherwise provided in hia license" wmean?

ME. SILVERMAN: Again, T bhirk that aaying
you recognize thak, that modifies a rangs of persons
who may receive materizl. That means unless the MNRC
nas prohibired receipt by one of Lhese entities, then
these regulations zuthorize the transfer of material
zo the Degartten-z of Energy ard --

CHATRMAEN MCORE: Well does that net
moncede that this -- that the NRC hss the authority
aot to allow vou —o transfer to DOE?

MR. SILVERMAN: They have the authority to
impose a license condition to that effect as well as
ke any of kEhe otlaer --

CHAIZMAN MOCRE: Tell me what says that
DOE muet accept the waste?

MR. SILVERMAN: There is nothing in the
NRC reculationg that requireg that. But that's not --

CHATRMAN MOORE: What do you offer ug that
-- im DOE going to agcept the waste?

ME. SILVERMAN: TYes, DOE's indicated that
they will accept the waste.

CHAIEMAN MOORE: Arnd what is the basis for
yvou telling us that?

MR. SILVERMAN: They’'ve indicated that as
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pare of the overall program, surplua zlutcnium
disposition program, that they will receive, for
example, the liguif high alpka waste and other
materials for dispesitlon.

CHATRMAMN MCOCRE: And under your contract
zo  design, construct and operate, that's the
dispogition contractually?

ME. SILVERMAN: I'd have to check that,
Your Eomer. 2s far ag I'm foncernsed thabt point 12 not
a significant point, howsves, the gusation is whetiaer
we are authorized under the HNED zegulaticns to
cransfer material to the Department of Enercy wiktiout
~he Tepartment of Energy cbtaining a license to
receive that material and the regulationz make it
clear trat -- and the Atemie Energy Act -- that they
do not rneed a license.

CHATIRMAN MOORE: Thaz's a given, buk zhs
MR, but 7¢.42, which you rely on, on ite face, 9ecems
to say that the NRC does net have Lo gilve you
permizaion to give it to the Department.

ME, ZILVEEMAM: That's what I'm saying,
the NRT dees not have to give us perrission to give it
to the Department, that’s correct. &and again, the
contention ie that it is illegal -- illegal -- for us

to transfer this msterial to the Department of Energy
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without a license and that statement is incorrect as
a matter of law under the regqulaZions.

OFAETRMAN MOORE: Assuming Lhat the NEC
were to find that thiz is throwing gascoline on a
foreat fire, what would then happen to the waste?

ME. SILVEREMAN: Could vou elszboratzs wnat
you mear by throwing gascline on & forest fire?

CHAIRMAM MOORE: If there i3 as it'e
contended that a waste diasposition program conltaining
numerous skorage tank facilities in various and sundry
states of repair, some of which are unforturately not
particularly good state of rezpair apparently, and
shere ia little if any, reserve capacity becausze of
the wvaricuas and sumdry states of repair of these
facilities.

That by adding more waste to that existing
wacte, which the pecizicners all indicate is a problem
and I believe that thac‘s generally recognized chat
it s a exceedingly expeneive problem that s going to
have to be rectified, adding t2 it is adding arguably,
putkting gasoline on a forést fire.

ME. STILVERMAN: I uvnderstand what you're
saying. Let me say first that we don’t agree with the
factual premises as tc the lack of capacity to recsive

the material but that ia a separate igsue.
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Whatr we‘re talking about here is -- ths
whole question of whether the Department of Energy can
safely manage this material once they receive ‘b, is
a zeparate matter in which ig, we believe, Lhsycnd the
acope of the proceeding and e certainly keyeond che
secse of this contention. The determination ig, may
the agplicanc posgezs the material and mway che
applicant, under the rules, :cramnsfer 1t Eo an
authorired recipient? And the rules specify that they
may. Iu'9 an entirely separate question and we think
it'a a gquestion for the Departmenc of Energy as to now
~hey marage that marerizl.

JUDGE LAM: Iz it an opticon for the
Department of Energy to refuse to accept the waste in
the future? Do they have that option?

MR. SILVERMAN: T dent know, I'm oot
Familiar with the details of the cortracts, =o taat
may limit their ability to accept the waste in the
fu-ure. Now, if -- let's just say hypothetically tnat
occurred, Then obviously if they can’t accept it, or
will mnot aceept ik, tiaen -- which is highly
Bpeculative.at this point -- then it will be up to the
licenses to continue to safely manage that marerial
and find an alternarive route, but that's highly

speculative at this point, There’s no indication that
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shat will ocour and therefsz no contenticon that allezges
~hat, Your Honor.

CHAIRMAN MCOORE: One final guestion, Mr.
3ilvermar..

ME., SILVERMAN: Sure.

CHALIEMAN MOORE: On page &3 of pour
regponse of September 12th.

ME. BILVERMAN: Bear with us just a
second .

CEAIRMAN MOORE: Sure. From the bottom of
22 over to 23, yvou indicate that Contention 1 for Zhe
allaged deficiency in the ER, that this portion of the
contantion is inacdmiszsible becauge it does not raise
a material issue =f face or of law within the scope of
the proceedings.

I'm puzzled by your response because ign’t
~he issie whether it has heen done and then the
questicn becomez has it been done? And your answer
—hen is "At the £ims the ER was drafred becaunse the
facility and plpeline had rot been designed by the DOE
montractor, environmental impactka of this facility
couid not be evaluated,” =¢ it hasan't been dons has
it? Zré that's a deficiency that he’'s corractly
pointed out?

MR. SILVERMAN: We did indicabte that at
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rhat time the envircnmental impack:s with the aguecus
wagte pipeline had not been evaluated. We have since
gubmitted a responge to an RAI and I telieve that the
gtaff --

THAIRMAN MOORE: Gkay. We're back bo the
sireular proklem. If contentiona are supposaed to
focus on the ER and the contention aays that the LR
haan’t done sotething, and then sueasequent to your
-ssuarice of the ER you de something, is 1t your
position that conkentions must deal with what is cdone
subsecuently, but was nor included in the ER?

MR. SILVERMAN: I understand. Obwviously
the intervencrs can’t take into account an RAI
response that came in after they filed their
submittal, butf in fact -- 8o the contention can't take
that inteo aczount if it‘s filed before that time.

Buz the fact remains that the RAT dcoes in
effect supplement the record and I think the Board has
the ability Eo recognize that a contention msy ke
rendered moot by a particular submittal, but let me
also gay that our position with respect to this issue
is alse that it's the Cepartment of Energy that will
be constructing the pipeline. That The izsue here L8
the enviromnmental impact and the safety of the

congtructicon and operation of the MOX fuel Zab
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faziZ:ity and 20 ws khave argued that it 19 outside the
scope of the proceeding kecause that pipeline will De
~onstructed and operated by the Department of Energy.
veg it is ceonnected teo the MOX facility --

CHAIRMAN MOCRE: And it will carry tae
waste atfream?

ME. SI_VERMAN: Yesg, it will.

CHAIRMAN ¥OORE: And the waste stream is
created where?

MR. SILVEREMAN: It‘s created from the MOX
fawility.

CHATRMAN MOORE: and it's within the
contrelled area and iz’e certiinly within the MLXK
facility =siCe?

MR. SILVEAMAK: It 18 within tae
controlled area and portions are within the MOX
facility site,

CHAIRMAN MOORE: Aand it'g under your
consrol?

ME. SILVERMLN: o, It'=2 under the
Department of Bnergy’s contrcl. The transfer of the
material to the Department of Energy ocours, 1
helieve, when that material enters the pipeline.

CHATREMAN MOOGRE: If it'z beyond the scope
of the procseding, why is this in your ER?
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MR, 2ILVEREMAN: The envirorwentsl report
includes the impacts of a number cf related ac-ions
that are related essentially to the overall fuel cycole
and we have in most of tlose cases tiered from ard
aimply incorporated -- not simcly incorporated -- and
incorporated analyses the department has performed --

CHATEMAN MOORE: Rut thet is not true Zor
th e cne, is it?

MR, SILVERMAN: Mo, it i=2 nok.

CHAIRMAY MOCRE: So why iz that relevant
ta my cuesticon?

MR. SILVERMAN: Again, what‘s in the
ervironmental report we beljisve that the --

CHLIRMAN MODRE: Anc well but, we started
off on atandirng that the environmertal report ia
within the scope of the proceesding.

ME. SILVERMAN: We did not discuss that
iasue in complete fashion, Your Hemor. That i3 part
of what the Board, excuse me, what the Commizzion
said. We have a different view <f the scope of the
proceeding. Juet because a piece of information is in
the senvirsumental report, or just because 1t i3
provided to the NRC in respomse to their astandard
review plan, in our wiew does not mean that it's

necegsarily within the scope of thia particalar
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proceeding on the construction authorizaticn regquest.

CHATREMAN MOCEE: o Mr. Silverman, your
arguwent seems to me to be that the Commissicn didn't
mean what it gaid when it saic conktentions musl Eocud
onr the environmental report.

ME. SILVERMAN: Nc¢, I think ir did mean
what it said, Ycur Honor, but we have to also consider
on the environmental aide what we believe is Zhs
Fendamental decision iz which, in the <liach River
cage, which indicates that -- and t2is is not with
respect to this particular issus, but our cveral.
position ie that ismsues and Impacts that have fully
been addressed by the Department of Energy in their
programmatic statementa are not within the scope of
this proceedica. &nd though we do -nclude refsrence
-0 thease in our environmental report, we incorporate
—hem by reference.

CHAIRMAN MCOCRE: Ckay. But let’s go back
to this particular problem. This is not addressed by
D0E in its pregrammatic BEIS and ic’s not addressed by
you in the ER, yet you say this ig beyond the scope of
bhe proceseding.

MR. SILVERMAN: Yegh, we’ve arguasd that
it*s not a material issue of fact or law within the

scope of the proceeding, Your Horor. That’s correct,
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CHAIRMAN MOIORE: Anything =lsz=e M-,
Silvertan?

ME. SILVERMAN: Mo, air,

CEAIRMAN MCGORE: Skafl?

ME. HULL: A <cuple of points, Your Hoaor.
The ataff dees wview the LCS July 12, 2001 letter, in
which BC3 subkmitted reaponsea to  the ataff's
environmental regueats for additional information.
The staff dees view that July 12, 2001 DCE letter asa
supplemerting the envirenmental report and that letter
was made part of the reccrd about a month before the
cortentions were filed, =0 we do vieaw the IS
regponses to the environmental RAIs as being properly
gubject to the contentions. In other words, the
netitioners did have access to those responses a month
oefore they --

CHETIMAN MOORE: It's more than properly
supp.emented. Under your argument, it's mandatory
Lhen, is it nae?

ME. TILL: Excuzs ma?

CHAIRMAN MOORE: You’re easencially saying
that it‘s mandatory that they include tkat material
with -- they mast have taken that material inzo
account? It is as 12 ir were in the ER.

ME. HULL: Yes, Your Honor.

NEAL R. GROSS
COURT REPORTERS AND TRAMSCRIBERS
1323 RHODE ISLaM0 AVE,, MW,
(2021 2344433 WASHINGTON, OC. 20005371 Wi Ml rOSE SO




19
11
12
13

14

15
1%
20
21
22

23

25

i62

CHALZMAN MOOZERI: I nave thiz herrikble
sroblem today, and you’ll have to forgive me, of
circu_arity. If an RAI is rot indicative of any way,
shape or form, as yeu contend, of the completeness of
the ER, then how msy the supplements from RAls e
required to be taken into account by patitioners?

MR. HULL: I think that the cases that the
staff cited regarding RAI=z --

CHAIR¥AN MOOR=: Before we get to the
cages, let’s get to logic.

ME, HULL: I'm trying to respond Lo your
guesticn, Your Honor. We're talking here abouz
ragponaes ta RAIs, which I view as being differenc
from the ataff submitting KAIs. The regponse to the
RAT --

CHAIRMEN MOOEE: Mr. Huil, there can't be
a response until there's an RAI, correct?

WR. HULL: OF ccurse.

CHAIRMAN MOCRE: Okay, so what makes the
regponse different from the inquiry?

MR. HULL: The response to the RAT 1s
addizional information that's being submitted to the
staff from DCE, which suzolements the information in
their environmental report.

CHAIRMAY MOCRE: Indicating that the
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snvironmertal resort was lacking in =2ome regard,
initzally?

MR. HULL: That's correckt, rput then vou
get back to the fact that RAIa alone cannot form the
basis for a centanticn.

CHATRMAN MOORE: Ngo, are wou citing --
referring to case law when you say that, kecauss in
your pleadings you say that, excent if you’ll read the
cases, do they not say that the fact of an EAI alcne
cannot form the baais of a ccntention; isn’t that
corrackb?

ME. HULL: That's correct. A contentiecn
mannet be solely bazsed cnm the fact thab an RAT was
issued.

CHATRMAT MCOGRE: and isn'tc that
conaiderably different?

MR. HULL: I‘m sorry, different than what?

CHATRMAW MOORE: Than a contenticn can’'t
be pased on an RAL?

MR. HULL: T'm sorTy, I*m not Zollowing
you, Your Honcr.

The other point 1 wanted to raise is the
gtaff reads 70.42(k) az -- let's say you have a
gitua-=ion wkere the staff determines after its

environmental review that certain conditions need to
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be added to a DCS licenae, which would adegquatbzly
proftect the surrcunding environment in comnection with
waste being transported by the prepoesed pineline. The
staff could add gonditions to the livease that it
igsued which would address thosse environmeatal
noncerns, but unless the ataff decided in igsuing its
licenge that such conditicna were necesgary, theros
wou_d be no prchibition cr restrictions on DCS being
ahle to transfer that waste to the Desarement of
Znergy, utndey 70.42 (B (1)

CHAIRMAN  MOORE: S¢ it takes an
affirmative act by the WRD to stop it? By put:iiig a
license condition in?

ME. HULL: If the gtaff pukt a lizense
conditiorn into the license, which -- well, put ic chis
way, the gtaff would have the autkority to put inte
the limense ocnditiensg which would regulate zZhe
cransfer of thab waste.

CHAIRMAN MOQRE: 2MAnd what factors would
lead to such a2 sondikion by the NRCY

MR. HULL: well, the NRC is stil_
evaluating the DC8 applicatieon sco I'm not in a
sosition at this point teo say what, if any, such
restriccions will neesd to ke put In.

CHAIIMAN MOOER: Okay. Anything else?
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ME. HULL: Cne other thing., In the NRC's
scoping rzport and for the record thisg is, the full
title is, Sccping summary Report, Mixed Oxide Fuel
Tabrication Facility, Savannah River Site, document
issued in BAuagust of 2001. The staff did recognize
there the probable need for the Department of Energy
e engage in certain infrastructure upgrades at the
cank farm where this waste would be sent if the MOX
facilityv is built and operated. 5o as it states here
on page 20 ¢f the acoping report under inZrastructure,
the RIS will address issues related to availability
and adequacy of the infrastructure at the SRS, =such as
waste treatment and urility services to handle the
needs of the propossd facility.

That's all E have, Your Honoz.

CHAIRMAN MCORE: Mr. Hull, do you agree
with ¥Mr. Silwverman’s analvsls contained on pages 22,
23 of his responae?

M. HILL: Cive me a moment, Your Echor,
&t the top of page 23, the facts that Le recites there
zeem to be accurabe. I°m not sure that's whab vou'reo
aaking me though.

CHAIRMAN MOCEE: The c¢laim is that the ER
didn't do ¥ and ¥ hag not been done, and the resason X

wasn’t done was at the time the ER wasg dralfted, they
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hadn‘t gotten around ta 1t vet apparently.

MR. HULL: Apparertly the DIE plans at
that ©point, when the EE was (filed, were wvery
preliminary in terme of the details regarding this
proposgaed pipeline.

CHATEMAN MOORE: But your pogition is
because there were subsequent answers ro RATIa that
that resolves the matter as far as cortentions are
ooncernad?

Mz. HULL: Yes, Your Honor.

CHAIRMAN MOORE: Mr. Moniak.

JUEKIE KELEBER: I hawve a gquestion. Youl
man*ioned the posgsgikility eof having to place
conditions on tie licensze and yvou posited certbain
actiona by DCE. Sappose those actions don't happen,
which could be because of other conditions or anything
elee. What de you do? The plant is ready btc go and
0JG haan‘t done its work.

ME. HULZ: In that eventuality, ¥Your Eonor,
as I e=ald before, - think the staff would have the
authority to place conditions in the license --
asguming the scaif issued a license, the ataff would
hawvs the authority to place any nscsssary conditions
in that license waich would adaquately Eprotect

environmental values.
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JUDSE EELBER; f%What would —hey 45 with the
waste?

M3, EULL: Well I rmesn, we're aort of
entering into speculaticn at thisg point,

JUDGE KELEER: Yes, we are. Bubt it seesns
to me thia ia a go -- that DOE‘=2 action is a go or no
go type of action. If they den't do it the project is
no go.

ME. HULL: There are general policy
questicng that are in the realm of the Departiwent of
Energy and if they make gertain pelicy decisions that
could very well affect this proceeding. There’s no
questicn akout thar.

CHAIRMAN MOORE: Mr. Moniak.

MR. MONTAK: We're on number two. I have
five minates for this one, I belisve; is that for-=rct?
CHAIFMAN MOORE: I'm sorry?

MR. MONIAK: Heow many minurez on this one¥

CHAIRMAN MOORE: Five minutes.

ME, MONIAK: Trank you. I wanted to
confirm that.

CHAIRMAN MOOZRE: Ch, I'm sorry, Mr.
Monialk. 1 can't read my own order, you have ten

minutes.

VME. MONIAK: Yeah, I have to apologize, I
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den’ t have the order in fromt of me. I lefc -- cne o
~he few things I left at the office.

CHAIRMAN MCCRE: I411 be yvour timekoepsar.

ME. MONZAK: Thank wyou.

GLENN CARREOLL: 1 have a copy.

ME., MONIAK: Fa, I have to be kesoing
track of this? ray. 2b; Implementation ci Ethe
Waticnal Enviveonmental Palic¢y Act, IE‘s wvery clesar
thar rche Matisaal Envircomental Policy Act  was
intended to coreate, encourage and allow Ior hetter
decig-on-making by the govertunent. Hang omn.
Tmplementation of NEPA procedures ig encouraged at the
sarliest pogsible time.

Thers iz no regulation or when scoping.
public seoping, can begin., And there’s a good reascn
for that, Because Congr=a3 has compelled agencies to
asek the aid of all availahle expertise and formularte
their own peosgiticn early in the review procesa.
That's under 455 F.2d av 420 2 BLR 220020. Sorry. I
denft have the entire gite and it'=2 cited within NEPA
and the courts legal 'analysis of the National
Environmental Policy Act.

I cited the Defenss Nuclear Facility
Safety Board because this is a massive project. This

iz net a small licenses. This is the largest project
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[ he Department of Energy has vndertaken in years. Ct
was a good time for hketh agenrcies te put their
id=clogical diffsrences on who should be in charge
za-de and the Defense Nucleay Facility Safety Board iz
one of the best examp’es of regulatory eversight this
country nas. They understand weapons plutonium,

Tf itk was not for the Defense Board and
its constant prodding of the Department of Drergy, the
aituaticn would be far wotse today than what 1o is.
In making wurs that the Ceparcment of Enersy
stapilizea the plutonium that is unstable at this
point, tc maks gure that it stores nlutonium pits in
an appropriats manner.

CHATRMAN MOOREE: How does that violate
NERAY

ME., MOWTIAK: EBecauss NEPA 2ay3 you must
eonault with experts, all available sxpertise. It
vio_ates the spirit of it and that’s what I'm argaing.

Okay, there iz a wviolation of NEPA ander
MRC regulationg as well as othera in that the NRC
recognizes that ‘n -- I can't cite the rule, but that
fuel fabrication fac’lities reguire an environmencal
impact statement and this was in regulaticns at the
time that the licenaing was ta beglino. There wers

meetings occcurring. By delaying the process, delaying
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the scoping process, 1- wviclatked a NEPA intent oZ
avoiding delay, ave-ding conflict, apnd ensuring that
plarning effcrbks be coordinated. The standard review
olan was being conducted and “here was sclicitation oI
opinien on that. At the same time there sheuld have
meen -- it should have said we are going to include
that in the sceoping. It would have avoided confl:ct.

Nevemder 27, 2000, Commissioner MeGaiZigan
grated that -- Lo the Department of Energy during a
Somuission meeting, we may well need an order at the
gra~t of thig hearing to the board laying out our
expectationa on schedule and we did a Turkey Point
srder and as we have done in previous crders to give
vod a Fighting chance to come somewhere closer Lo your
schedule than you wou_d like.

The public aas been imposed withk a tight
schedule ocn  thig hearing procesa zand on toe
environmental impact statement procsss that has not
been imposed upen the agency. If the agesncy had
purzued this earlier and the apnlicant, which is under
contract to the Department of Energy to expedite this
process, had pursued this, we would be a lot ketier
off. That‘a all.

Wkat I'm asking for in this sense for

relief is that this be referred to khe Commissicon as
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a policy matter as well, Tor ike NRZ, if it was to
take the s=ams Icvel of rigor in itse approach RO
irplementing MEPA, that it did te developing salety
reporta, we would a2ll be ketter off for iz. In cerms
of the collaboracion oetween the HRC and the
applicanc, the fact remains both DCS and NRC argued
that thig was allowed -- 1z that the end of time? I3
that somebody else*a? Okay.
They argued that -- that just threw me off
-- they argued that thisg is a standard part of the
envirenmental review that the applicant can consult,
but tkiz waz not a coasultation, this was effeccively
functioned a2s a lobbying effort to overrule the
gpiniors of the staff that wers issuved in May of 2000,
The puklic did not have an opportunity to de this and
NEPAZ acoping meang that sccping doss not allow -- doea
not mean that the industry and the agpplicanc get to
decide befors the public even seea this as teo what
ghould be in the scope of thia deocument. As a result,
the irradiation of fuel in the reactors has been
exciuded in this process.
integrated Safety Management, waich the
NRC is pioneer in, would mandate that this wheole
project be locked at as one. And by not looking at ik

as one, it’s a regulatory burden pon tiae public.
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Thers iz no reason why the public should have to
comnent on thorty dave on the 2coping of the EIS wnile
at the aame time requesting a hearing.

Thank vou.

CEAIRMAN MOCEE: Mr. Moniak, all well and
good but that's far keyond the acope of this Eoard's
jur-adiction.

ME. MONIAK: ©Okay, that was my additional
informatian that I wanted to provide.

CHATEMAN MOORE: 2pplicant, do vyou have
anvthing in resoonse?

ME. SILVERMAN: ¥as, Your Honor. M-,
Moniak began by discussing Contention 2A, the process
chat we followed and also I think he referred to
“ontent ion 20, which suggest that we, excuse me 20, in
which he gays that the stafl began a de [achko
environmental review before a time schedule wasg
publizhed and alsc that there was collaboration thatb's
somehow lmproper between DOS and the HRC staff and we
nelieve those ilgsues are wrong as a matter ol law.
The NRT -- first of all, with reapect to the heginning
and timing of thia process, the HNEZ moved wvery
promptly after they received ocur <onstruction
anthorization raquest to issue a notice of infent to

orepare an envirconmentazl statement. Tae proposal
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hefore the aceney wasz the constroction authorization
requeat .

With respect o tche notion that wefve
someaow improperly collaborated with the NRC staff,
chat is ircorrect. 18 CFR Section 51.40 specifically
encoarages an applicart to quote, "corfer with the NRC
stalf az early as poszible before submitting its
environmental report."

The intenticn of that 1is =0 the
environwental report addresses as mach a2 possible the
concerns anel issues tha:t the =taff wisghes 1t to
address. We did not engage in a lobbying effort and
we did rot decide the scope of this proceeding. There
were -- excuse me, the scope of the environmental
inmpact statement.

There were three at least, I believe there
were three public meetings and an opportunity Lor
written public cocmments on the scoping process. The
MRC ertaff took that informakionl into accourt. They
tock our comments into account and they ip their
acoping summary document established their statement
&5 to the appropriate zscope of the impact statemenc,
Sc we don‘t believe that any of these contentions that
Mr. Monizk has alleged in this regard should be

admittad.
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i*d be happy -~o Just enter the other
contenticns in this group if veou would like ua bEo.

CHAIRMAMN MOCRE: Stafl?

MR. HULL; The ataff would only supplsament
briefly whar Mr. Silverman just said, that the
proposal rha- the ataff aad to act on was the CAR, the
Constructicn Autkorization Regquesk, that was submitted
ta the staff on Fehruary 28 of 2001 and the notice of
intent waz than published by Ehe staff on March 7 of
2001, 9o I think the ataff acted wvery prompbly.
That*s all.

CHAIRMAN MOORE: Mr. Maniak, your :thinrd
group of contentiona.

MR, MONIAK: Thank you. I['d like to just
d-scuse conflict of irterest.

CAATIRMAN MZCRE: I'tm acrry?

M=. MONIAK: Conflict of interest is what
the rontertions ares. I'm not going to discuss 34
T'm just going toc leave that as is. Just pointing
cut, I think the issue should ke referred to the
Commissieon ag a policy matter as stated in the
Commission’s order af June 12th, in which they wrote,
n“f rulings on the admizsgions of ceontentions or the
admitted contentleons themselves raise novel legal or

po_icy questions, the presiding officer should readily
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refgr or oartity sush rulingg or gquesticns to Ehe
Commiasion on an intericcutory sasis. "t
3B. The tluclear Regulatory Conmissicen
Aived, as its HNEPFA contractor an orcanizariom with
obvicus corflicts of interest in this proceeding.
Imdéer the Atcmis Bnergy Act, Scchion 170{z2), Conflicts
af Intereat, relating to contracts and cother
arrangements, il states "The Commizsion by rule shall
regquire any perscn proposing ko enter inte & contract
agreement or other agr=s=ment whether by commetitive
pid or negctiation, to provide information regarding
whether it has a conflict of interest with respect to
being able to reader an impartial technically scund or
chiective assistance ard adviece in light of cther
activities or relationships with other perscns.
Thi=z is not a criticizm of the Argonns
Natisnal Laboratory ag a kasia of sxperrise. It* s
criticism that they have been hired to conduct the
sqvironmental review in an area in which they have a
vested financial interest and even to the point that -
- I'd like to subwrit today a patent held hy Argonne
National Lazboratory for kthe method for
glutonium/galliun separation by anodic digsolution of
a solid plutonium/gallium alloy, a patent that has no

relevance tnless you want to make plutonium MOX fuel.
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Zrd I'm going to finizh it right there on that and on
3C the issue of the --

JUDGE KELEER: Exopae me, before you go
o

ME. MONTIAE: Yes.

JUDGE ¥ELEER: I hold a patent generated
when I was with Argomnne many years ago con a method for
control <f reactorns. TDoea —hat mean that Argonne
man’'t aupport, through 1ts rechnical expertise, the
Commiggicn on methods of contrelling reactors?

ME., MOWIAE: 7T heliewve that I'd have to
gee taat patrticular one. What I nelieve iz that
Lrgovne has a role in providing expertise  and
conaultation, but to be the contractor that conducts
the environmental impact statsment is inappropriate.
Perceived sonflict of intereat means a lot., And
thers's wmany, many organizations oub rthere capable of
doing this work. 3and secondly, I do want to add that
the ¥ucl=ar Regqulatory Commiseion did say at the April
18th hearing in Savannah, that they were going to find
the information about thig and provide it and that has
never heen ﬁone.

Regarding conZlict of 4interesz by the
applicant, the Commissiecn lg required tc analyze Lthe
purpose of need and whe-her this -- I'm going to pass
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on this. Thankx you.

THAIEMAN MOORE: Ckay. ¥Your Cime's
exnired. Applicant, any resjonse?

Mu, SZLVEEMAN: Tnank you, ves.

Wizh respect to the fire- contention that
the NRC staff has a conflict of interest and asg I read
the contention shouldn’t be licensing thia facility
for that reason. That in our wiew deoea not raise a
novel legal or pelicy gquestion here. Congress has
directed rthat -he NZC ke the licensing authority Ior
thig fagility and the assertion that they hkave a
disqualifying conflist of interest is inappropriate
and zn impermnissible challends to the statute., They
ara the licensing authority.

2lac it dossn’t raise any issue withil the
srope of the proceeding. It does not raias any issue
with regpect to the adejuacy of the design basis of
atructures, gysatems and conponenks, principal =5Ce,
the gquality assurance plan or the envircnmental
report.

With wespect to the allegation 2f a
eonflict of interest by the NRC contractor, we believe
for the same reascns that that iz beyend the scops of
the proceeding.

and with respect to the alleged conflict
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sf interess by 903, we couldn't find any basis at all
in the submittal by ZREDL for that statement and
furthermore wlhether truse or nDt  has no bearing on
2058's qualifications to obtaln a license In this case.
We obvicusly have an intcrest in the overall success
af the MOX program. That is not at all disgualifying
from ue being the applicant for the MOX facility fuel
Fabriemarion license,

That’ s all I Lave.

CHAIZMAN MOORE: Staff®

MR. HULL: I Zan't have anything at this
Eime your hanor,

CHAIZMAN MOOEE: Mr. Moniak, you may scart
yvour fourth greup of contentions. Ten mirutes.

ME. MOWIAK: Yes, on nunrier four I just
want ta =tate LEtaat again, I’d 1like to =ee this
referred to the Commission as a novel policy issue.
I-d that's it.

CHATRMAN MOORE: Applicant?

MR. SILVERMAW: Az I stated hefore iL7s
not a novel policy issue, It shouldn t be referred -o
the Cormiseion.

CHAIRMAN MOCORE: Staff?

MR. HULL: MNothing at this time.

CHATRMAN MOORE: Mr. Moniak, your fifth

NEAL R. GROSS
COURT REFORTERS AND TRAMSCRIBERS
1323 RHODE ISLAND AVE., MW
[202) Z34-4433 WASHINGTON, OnG. 200053701 Wi e alrgrass - com




| o

1%

1l

12

13

14

15

1la

17

14

15

20 .

21

22

23

25

iva
group cof conbent-ons, unresolved issues of saubhoeriby
o applicant zo apply for and hold license.

MR. MONIARK: I would like to redure th-s
te a single sontention after quiﬁe a bit of review.
I had five coantentiona within this that actually meore
or leas, functicned as relief perhaps, but I would
just like to say tae contention weould ke applicant’s
financial gualifications are insufficient.

Tae specifis staterment of the issue of law
or fact to be raised or controverted is that A~om-c
Energy Act doess authorize the isguance of .lcenses Eo
persons applying for, who agres to make awvalilab.e
technical information and data concerning activitlies
under zuch licens=s as the Commission may debermins
necessary., 10 CFR 70.23(a){5), where the nature of
the prcpogsed activities is such as to require
eongideraticn by the Commission that the applicant
appears to be financialiy gqualified to engage in the
propoged activitiea, in accordance with  the
requlations in this part.

There's a notse ia 10 CFR 70.22(a;, that
BaYS “Wtere.the nature of the propeosed achtivities is
such as to reqguire consideration of the applicanz’s
financial qualifications, ¢ engage in the proposed
activities in acgecordance with the regulaticne in this
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chapeer, the Ccmmiggion may reguest the applicant to
submic information.” Firancisl a=smszurance -2 also
specified in 1€ CFR 140.2, but I do acknowledge it
saya to possess and use plutonium and this ies a
construction request.

The =Zinancizl gualificatione are witiin
~he zcope of the DCS applicatien for authority to
construct. It's in Thaapter 2 of the Janatruction
Authorization Request. And in the NUREG 2718 Standazrd
Review Flan for the review of an applicaticon of a MOX
facility, tlhey stated that financial qualifications
should be submitrted.

Aorordingly, DOS did submit informaticon on
financial gualifications in Chapter 2 and as a raaule,
the NRC stated its intent to review the financiac
docurents to determine whecher the applicant appears
finanpoially qualified to engage in the proposed
activities, as per 0 CFR 70,

I warnt to polnt out that much of the
information I'm pointing out hers was not availakle at
the time of contentions, or it had Jjust becone
available. It bkecame availakle Auguac Sth, Aagiat
1och, when the Kuclear Contrel Institute released a
report by the Department o Energy called Report Lo

Jongresa oh the Projected Life Cyele CTost of the 7.3,
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and Ruesian Figaile Material Dispcsition Srograms. I
June thiz igsue rame up of fipaneial assurance and
during the June 16, 2C€01 telophone conference, Judge
Mcore, you asxed how does fianancial infzrmation come
Lnto play?

Mr. Silverman stated, thie i= an unusual
preiect as I think you're aware. This is a preject
where the eatire funding is coming from the federal
government tarough thie Departmernt of Energy. Arnd our
legal position 1z that the financial infeormation
associated with DC3, its parent firancial rescurces
and che like, is really not relsvant.

Mow some of that informaticon has in fact
been submitted becauas they have ragquested it, but
we’re not in a position to either conceds that that is
in fact relevant. &nd I have teo admit, I was remise
in missing this until two months _ater, kut the fact
ia, ie financial gualifications are an issue hers and
they have not provided accurate information and
there's no way of knowing, for ug to know, bhecause all
the financial informatien is proprietary and I made
the mistake a few months ago of stating that we didn’t
need the financial information, the proprietary
informstien, because I believed that the Department of

Energy was fully fundirg thisz,
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T+ turns out that they are not fully
funding it. That the applicant has seme financial
risks heare. They've only got zbhout ten to elewen
percent overnead. Their ceost plus fixed fee. The
ixed fee is only about ten or elcven percent. Tiat's
a proprietary figure, buc that's an estirate I made
based on the fact that when the contract was awarded
in .93% all reports were tiaat it was a 51230 miilion
contract.

However, according to the contract itselif
and the amendments, the performance cost of the
contract, for thig Hase contract, was a §116 million,
which leawvea about 1< million for fixed fee, for the
fixed fee, and thet’s since besn amended, but ard has
only -- therse’'s been abouc an $8 million increase Lo
125 millien in -—he performancse cost.

The estimated cogt of dispesition of
plutonium as fuel in commercial nuclear reactors has
risen about fifty percent since 1%%% to about 53
billion. Thiz was not identified in the applicant’s
gubmittal. The applicant stated that it dees not
anticipate major unferesesn cost overrang, or funding
zhortfalls. If such & funding shorefzll were to

ocour, DOS would seek addirional gowernment funding.

npplicant atated that in light of the MF3 importance
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te the United ZSrates’ chligatior and Congrossional
support far this program, chere i1s significact
continuing federal govsrament incenkive te aderaarely
“und the MFFF. This 1# in Part 2.

CHEIRMAN MOORE: Kr. Menialk, =211 vyour
numbers aren't anywhere in your ¢ontenticn, are they?

ME., MONIAK: HNo, because I did not have
that infecrmation at -he time. I did net receive the
irformation unkil August 15tk from the Departmant of
Erergy.

CHATRMAN MOOMRE: &nd the reason you didn’t
hava the information was you made the decision nst to
pursus proprietary inforration?

MR. MCHNIAK: Ko. I didn’t hawve the
information regardirg the estimate cof cost by the
Departmert of Energy and I alsc did not have the
informaticn regarding the actual performance cost of
the c¢ontract at the time. That was withheld as
oroprietary inappropriately by the Department of
Energy in response toc z Freedom of Information Act
reguest. I did neot have that information. Howswvar,
the bagia of not lecking acr the financial informalCicu
ig that we were told that it waz fully funded by the
Department of Energy and it's not.

Thank vyou.
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CHATRMAN MOORE: 211 right. Timez up.
Applicant?

MR. SILVEEMAN: Tharx you. The seasence cof
theae contentions, Your Homor, are the concerns abkout
the financia>l gualificetions of DCS either to
conatruct or te cperste the Fzoiliby.

Sur pogition with respect to finmancial
gualificaticns for conatructicn is that there is no
requirement for such financial assurance in the
regulationa and such an issue is cutside the scope of
this particular proceeding. This is essgentially a
safery issus and on the safety sids the scope of this
proceeding is lim-ted bto whether the design bases of
the principal 58Cs are adequate to protect the public
in the event of an acrident cr nmatural phenomenon.
It's a limited aet of safety findings that have to be
made. The Commission’s oréera refer specifically to
that in defining the =scope of the progeeding and it’'=2
cilear in the regulatiomn. 82 to the extent there are
contentions xaising financial qualificacions issues
with respect to construction, they are outside the
acope of the proceeding.

CHAIRMAN MOORE: They don‘t come in
through the back door of the environmental report? If

o' re not financizliy gualified and you go and bui_d
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a fac=ility, therc are eaviconmertal impacts from
building toe facility. Nct operating., just buildinz
it; are there not?

ME. SILVIRMAM: I doa'bt think that's a
required consideration under KEPA and furthermore
~hat’s #not what any cof the contenticns azllege =so it
wou.d Te a new iasue. Furthzrmore, I should point out
-hat there is informaticn in our -- this is an
important peink -- information in cur constructior
authorization request and there is a reguest for zome
of the information regarding financial qualifications
in the standsrd review plall.

The standaxd review plan i a guidance
document and in our view it has requeated a number ©f
mieces of informa-ion which the staff felt it wanted
to have in order to make its decisiconz, but I txink
this Board has to focus on the regulation and on the
Board crder. And we supplied that information, let me
say, becausge we cbviocusly wanted to facilitake our
applicatior processing. But we believe there is
informatior reguested in the standard review plan that
does g0 beyond the specific findings taat bhis Board
has to make and this age=acy has to make, in issuing
tnhe construckion anthorization request.

If -- ta the extent thase issues relake to
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financiel qualifications for operation, owr view is
that that i3 & reguirement of the regulations and that
iz an issue that c¢an znd should b2 ralsed at the
pogseasion and use _lcenas stage.

Finally, - aw concerned and it may have
bearn & misstatement on Mr. Moniax's part, but at one
point he indigated in scme of —he numbers that he
provided, that they were proprietary figures. Arnd if
~hat‘g in fact correct, I'm extremely concerned aboub
that becauss he has not chosen to sign the propristasy
aZfzdavit and I would be concerned.

CHRIEMAN MOCRE: Z'm sorry. Whar is your
concern’?

MR. SILVERMAN: I thought Mrp., Moniak =2aig,
and I apelogize iZ I misunderstood, but I believe he
caid at one point that some of the data that he
srevided was a gquote proprietary figure.

CHAIRMAN MOORE; Mo, he doesn’t have any

of your propriestary informatien so anything he quotes

ME. SILVERMAN: That's fine then.

MR. MONIAK: What I stated is that the
Trepartment of Energy inappropriately classified
information in the contract ag being proprietary that

wag2 not. Aa a repuli, until after the concentcicons
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were filed, I &id not know what the performance cgoat
wag .

MR. ZI_VERMAN: That s fine. .

CHAIRMAN MOORE: Staff?

ME. EULL: The staff has nothing to add to
izs written regponse Lo Contention 5.

CHATREMAN MOCRE: Mx, Moniak. Group sis,
compliance reporbing.

ME. MONIAK: Yesz, I'd just like rto state
that, the only thing I want to add is that, in the
envirenmental report, wkica I had right hexre, just
qive me a second. The envircenmental report acdresses,
as it's eupposed to, the issue of compliance. AL no
time doesz it discuss cotmpliance of the applicant with
any regutaticors. It discusses -- it spends a great
deal of time discussing compliance of an unlicensed
fagility, the Savannah Riwver Site, with the rules.
2rnd it raiaes the point of who is actually responsible
under this process. But it iz in the envirenmental
report in -- it’s in cne of the appendices -- I can’c
cite it right now. And that's all I wanted to add to
that. It was conducted and there's great confuszion as
to what they're actually supposed to provide for
compliance, bet they are not suppesad to addrees the

compliance of the Savannah River Site with the rules,
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hecause the Savannah Hiver Site has not applied Zor a
license applicatien ard they are not ccing to be
licensed or ragulated by the NRC.

CHATRMAN MOORE: Agpplicant?

ME. SILVIEEMAMN: There are two components
Lo zhis contenticn. ©One is that the ervircnmental
repcrt didn't describe DCS' 2 environmental safety and
complizgnce record and the =econd is that we ghould
have provided the environmental safety and hecalth
pomplisance record of thke parcnt companies.

Witk respect to DCE‘=2 compliance rasord,
we helieve the interwvenora are misunderstanding the
regulation. 10 CF2 51.45{d) i3 the relawvant
regulaticn, It requires LCS to ligt the envirocnmental
permita and approvals zhat it will need for this

particular project and to describe the status of

compliance with these requirements. We hawve done
chat. I refer you to environmenta. rapart Chapter 7
and Tabkle 7-1, which lists those permits. He've

included nct only the permits the DCS is required to
have, but thak, I believe, Z'd have to verify rhis,
that Westinghouse -- the site permits thakt have to be
obtained as well. The notion that DCS -- DCS i= a
relatively new cotpany and this in fact its first

project and in our view it makes no sense to demand
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zhat we provide a prior record of compliance Lhat
dossn't exist. And the regulation dcoea not zall for
that. It does neot call Cor wus Eo aubmit compliance
records asscciaktsed wibh past projects.

g9im-larly with respect tc che portion of
the ccntention that alleges that should he oroviding
the compliznrce records of the parent conpanies. We
refer vyou again to the same regqulation, G1.450d),
which calls for the applicant to describe ths status
of complianze with environmental requirements quote,
"in ronmection with the proposed action”. ~hat
sleariy means that MRC is interested in again, the
permits and compliance requirements related to rthis
facility and there 18 no reguirement for DCE Lo
provide information about the technical qualifications
or compliance records of its parent companiea. DI5 18
the apprlicant in this case.

CHATIRMAN MOORE: Your time is up. Stafi?

VR. HULL: The scaff has nothing at this
time.

THATREMAN MOCEE: Mr. Monmiak. Group seven
contentions.

MX. MONIZK: The only thing I want to add
to thig, actually twe things, one; tracsportatlcon is

addressed in here as an iss=ue and to repeat what was
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gaid earlier, tranaportaticn is te be zggessed in the
sceping document herce. However, we did not rooelve
the scoping decument in time for these contentions.
And that i3 true. It was no: issued uacil AZuguat 13th
or 1lth I think, and nec availsbkle £ill th= I2zh or
13th. We cen‘t be analyzing something abt the =zame
time wefre Crying Lo get contentions dens, And this
was suptcged £o be done in mid July s it's placed a
Burden or our abilicy to submit contentions because we
had to guess at what was going to be within the scope
of the envircnmental impact abatement.

And irradiation itmpacts 2re considersed not
within the scope cf thie proje=cc. However, it was
within the z¢ope -- the environmental report cites by
tiering to the Despartment of Energy's surplus
plutoniur disposition enviroamental impact statement,
the fact that an analysis was conducted then. Sc,
therafore, by tiering te that document they're staking
it iz within the scope.

That’s all I want -0 add.

JUDGE KEIRER: Let me ask 2 gquestion abouz
thke original contention as auch. Giwven thar ligh=z
water reactor plants in the United %tates and many
places in the world, burn fusl to 40,032 megawatt days

per ton and tharefore contain significant amoun:s of
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plutonivm, why is fusl made from -- why is mixed cxids
Fue. in the sense of nuclear gafety, a dillerenl iasue
zhan issues currenkly Escs=d?

ME. MONIAE: A -- because the fuel Ethat
goes inte light waster reactors now containse no
plutonium,. It only contains it at the end so ap to
maybe one or maybe two percent, 2o most of the -- in
most of the fuel zycle, most of the irradiation cycle,
ir's the uranium 235 that's driving the reaction.

CIMMEE KELBER: But 13 cthere not
zignificant amount of plutcnium in a ¢ore that’a been
burnt for a while?

MR. MONTAK: Yez, there Is. Quite a bit
and that's a proliferatiorn issue as well.

JUDAE KELBER: So you're talxing gquankitby,
not quality at thia point; is that correct?

ME. MONIAK: Yeah, quantity five times
mors plutonium, well plutonium from the beginming of
the process.

JUDGE XELBER: T understand that, bubt nc
reactor that s been in coperation for a while has a
completely clean, <¢lesn core, Ara vyou discussing
plutonium specifizally or the amount of plutonivm?

MR. MONIAK: Tr‘e the amount of plutcnium,
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JUDGE KELBEE: Thanlk vou.,

ME. MOKIAK: Does thak clarify?

CHATRMAN MOORE: Mr. Monisk, the fuel wili
be burned if it all, in four reactors, If you're
lasking at theosz four reactors now, ars you nob
lookinc at them gensrically? Whereas 1if it's locked
at in the license amendment proceeding for each
reactor, are you reot leoking at it specifica. Ly so
that any characteristics of thabt egpecific Zacility
weuld be fully taken inte acgsount?

MR. MOWIAK: That's correct.

SFAIRMAN MOORE: So what voi're really
asking to do is to have it litigated five times
inatead of four times?

MR, MONIAR: Ko, acteally I prefer to
litigake iL once.

THAIRMAN MOORE: Well, if vou litigate it
here then would it be your position that it Zan't be
litigated in the -- each of the reactor licenae
amendment cases?

MR. MCMTAK: I would arguse that the
l:cense amendment <ase should be combined with this
case, That's all. From a government efficiency
atandpoint and that way you all --

THAIRMAM MOCRE: Yeour appetite seems to be
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unbending.

(Lalgnesar. )

ME, MONIAE: We, actually I =ee it as
being leass work in the long run.

CHATRMAN WOORE: You azawered my cuestion.

ME. MONIRK: I do want to address tae
queation though, it’s plutoniuwm 23% though in this
instance and that’s another issue. It's a wvery high
content of plutenium 23%. HNinety two to ninety [oar
percent. Whereas the pluatenium thab is produced in
reactora ig -- it's called reactor grade plutanium,
it'a in the BO t£o 70 percent rangs of 239 arnd as you
kmnow the delayed neutrcn -- I toek nuclear power
physics 236 last semester at Aiken Tech. and 7T
coaldn’'t -- I completely fumbled cn the delaved
n=utren problem in the fina:. 8o T had to go back and
read, if vou de not factor ia delayed nedtrons, and
even 1if you de for plutonium it’s a mwuch wmore
difficult process.

CHAIRMAN MCCRE: Fine, Mr. Monlak, we have
to stick teo the issue that’'s in front of us.

MR. MONIAK: Yes, it’a much more difficult
to wmontrol the moere 239 you have and that’s well
ackaowledged because of delayed nsutrons.

Thank wou.
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CHAIFMAN MOORE: Applicant?

ME. SILVERMAN: Tes just a momnent, two
aspacts of the contenticn. Cne is that the use of MOX
Frel *in reactors 1z well within the scops of the
proceeding i3 addition to the discuszion we'we -ust
had. We wenld just Like to point out that that’s not
a statement of any errcr or omisgion in  the
construction avbthorization request at all. It deesn’'t
indicate any deficiency wiatsoever.

The other aspect of thie contenticn is
that the SPO, the Surplus Plutonivm Cigpogition
program hag besn improperly segmented under NEFA and
that in our view as a dirsct challenge ta 0E'S
overall programratic decigionsa in this regard and that
should be outgide the scops of the proceeding as well.

CHAIGMAN MOOR=: Staff?

ME. HULL: Nothing at this time, Your
Honecr.

CHATRMAM MOORE: Mr. Moaniak, address your
group eight contentions a through f please.

MR. MOMIAK: How many minutes do I have on
zhis, is it ten?

CHAIRMAN MOORE: Five.

ME. MONIAK: Five. fnder < the applicant

-- once again, the applicant tiers to the surplus

NEAL R. GROSS
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plutonium dispesition environnsatal Lmpact statement
throughout -te environmental review, ag the Nuclear
Begulatory Commiggion will in its envirenmental impact
statemernt, which is enccuraged as long as it's kbased
on accurate analysis in their review what it's keing
cited.

The environmental review anc the
sonmatruction aukbherization  reguest define the
fepdstock for the MOX fue. facility as being plutcnium
oxide derived from the putonium plt disassembly and
conversion facility. That facility has bsen delayed.
Tt ia not heing fully funded &y the Department of
Energy.

In addition, tyie irmcbilization facility
which =8 cited withic the environmental repcrt as a --
it’a discussed -- aas been suspended, There 1is
approximately eight te ten tona of plutonium that
rhree vears age, or even & year ago, the Departrent of
Energy said was not suitable for use in plutenium fuel
Becauas of high impuricies, low cencentration and that
kind of thing snd there’s discugsion going on within
he Depariment of Energy right now as to what to do
with ir. The fesdstock -- the applicant failed to
identify im the ER or the CAR, that the feedstock may

not be from the plutonium plt disassembly conversion
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Faciiity,. and therefore may not be a homogenous feed.
BC, the slutcnium fusel M2 oprion greacly
increases a risk of plubtonium taeft diversiom and
reuse and the Depar:tment oI Bnesrgy greactly under-
egtimated the risk of nuclear explosives being
developed Irom reactcr zlublonium in i-a WEPA process.
T jusz waat to add that reacter plutonium -- it’'s
easier to make a nuclear explosive wirth rsactor
plukenium than it iz with wearon grade plutonium. And
this is fact, because you conly need to master cne
technology, that beiag -he explosive compression of
rhe gphere, whereas with weapon grade plutonium yYou
have to master three technologies. The explosive
compreseion of the sphere, the simultanecus release of
neutrone from an external 2ource to drive the
reackisn, and there‘s a third one. Tais 1=
acknowledge. Reactor plutcnium ig sasier -- it's
sagier to make & weapon with reactor plutonivm if you
want to use chat weapon in a short crder -- it's more
desirable to use weapon grade pluteniun if you want a
gtockpile that's safe, EBEut the amount of plutcnium in
reactor plutonium, the amount of plutonium 2490, allows
for the removal of neutron generatorys. It creates an
unreliable weapcn; one that =zay if you design it for

a hundred kilotons, way only explede at ten kilotons,
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waick is congidered highly unreliable. A ten kileton
blaar is pretiy hig.

Ag a result the only justificarion for
tais program, the only ourpcse of nesd, 18 non-
proliferaticn and within that aspeclk the suppesition
that Busmiz will nat proceed without us proceeding as
well, Beczuse of zhe lack of amalysis in tke ER and
in the documenra it tiers to, the real risk of
proliferaticn as identified by Edward Tzller, for
cxample, who conaiders the tong and tons of plutonium
within spen: reactor grade fuel z= being the greatest
proliferaticn rigk In the world, has rot besn
considered.

Finally, &F, DOE‘s analysia Zs:led to
identify or greatly undsrstaced the real hazards of
plutenium  progessing. The document I provided
Flutonium the Lasgt Five Years, I was cizing, not from
the POF file, but from my WordPerfeck copy, ao I cited
incorrect pages; however, the hkazard of dissclving
pluzonium oxide that has been heat treated to above
00 degreea (Celsius, i@ not  analyzad  in tae
environmental report. They're going to be accepting
pluzenium oxide that is inkerently more dangerous to
dissolve during -—he polishing step becauge at its

mesting at 3013, DGE stabilization atandard, which
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mardates heat treatment to 2530 degrees. Thig is in
all the scientific literature and it was cited -n this
report. This is a majer issue that is completely lefr
out.

CHATREMAN MOORE: Mr. Moniak, I hawe a
problem with your conzent-on § as poinced out by the
applicant and I believe also tle staff. In wyour
submizaion, you ¢lte repeatedly to, on page 71 of your
submission, under £acts and discussion, you cite
repeatedly to pages of someihing entitled, "Plutonium
in the Last Fiwve Years", yet that is rot, was oot
aubmitted, I beliews, with your filing.

MR. MOMIAK: I did mot subkmit a hard copy,
I only submitted it slectronically.

CHATRMAN MOORE: I don't believe any of us
recelived k.

MR, MONIAK: Nee, I submithed it
electronically.

CHAIRMAN MOORE: And I den't think the
applicant or the staff ever received i:.

ME . MOMIAE: They received it
electronically as they indicated in their response
that they --

CHAIRMAN MOORE: They did?

MR. MONIAK: Yes, they did.

NEAL R. GROSS
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CHAZEMAN MOORE; 211 right, bHut I dan‘t
belisve at tals poirt the Beard haa ever recesived it
and I could 2e in errcr, but --

MRE. MOMIAX: I was told by aomebody 1in
vour office that they hac printed it up, becavse T had
ralled and asked do I need te submit thiz ent_re
thing, hard copy. There was =ome dizcussion over
whetker I had missed submitting some thinga.

CTHAIRMAN MOOEE: Did vou submit 1t with
the kard copy?

MR. MONIARK: No, I did not.

CHATRMAN MOORE: &nd why didn’t you do
that?

MR, MONIAK: Becauge ] ran cut of bime to
make copieg. Simple az :that.

CHAIRMAN MOORE: Euk you say you did
submit ir to us electronically?

M=. MONIAK: Yes, I did submikl it
e_ectronically and --

CHAIRMAM MCORE: applicant, did wou
receive it, either hard copy or electronically?

ME. SILVERMAN: We believe that we d-d
receive it along with the rest of the filing late
after the midnight deadline.

CHAIRMAN MQORE: Staff, did you receive

NEAL R. GROSS
COURT REPORTERS AND TRAMSCRIBERS
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it?

ME. HULL: s I recall it wsa an
attachmant —o the 2lectroric, it waa in PDF form. T
didn‘t actually get a hard copy of it until sewsral
weeks later, but I do have it.

CHAZRMAN MOORE: oOkay. You're finished?
3o you have anytaing furtker?

ME. MONIAE: No.

CHAIZMAN MOORE: Applicant?

M. SILVERMAN: First of all, I want zo
point out that this group of contentioms, 1°d like zo
direct the Board's attenticn just to the title. The
tizle is "DE  NEPA  Viclatione™. 21l of the
sontentiens in this group allege —hat the Department
af Energy has violated the Naticnal Environmental
Policy Act. We believe that that issus is beyond the
scope of, not only this proceeding, hut tihe NRT'S
askthority. WMr. Moniak has referred to Contention 2C,
which alleges cthat DOJE has failed to iassus a
aupplemental environmental impact statement to address
major changes in the -- alleged major changes -- in
the facility. Whether or not the DOE should hawve
izsued a supplemental environmental impact statement,
as far as we are concerned, is clearly beyond the

scope of the proceeding and it identifies 1o
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deficiencies in our envircnm=nzal report.

He refere tc Conterntion 3D, which alleges
that the MOX osption greatly increases the risk of
plutenium theft and that DOE hae under-estimated the
r-aka of developing nurlear explosives from reactor
poutoniumn. Thaz i3 olearly a challenge to the
Pepartment's surplus plutonium dispositicn progoam,
identifving no deficiencies onre again, 1 our
environmental repert.

tnd he refarred to Contention BF, which
a~leges that I0E hae understated the hazards of
p.utoniuw. Again, we believe that’s beyond the scope
of trhe proceeding, poirting to no deficiencies in the
envirerrental report. In addition he, I believe
introdured new informatien in his oral gresentation
regarding the hazards of pluternium and the fallure to
analyze those hazards, which I don't believe were _n
his submittal. He also alleged that we have -- DTS
hag failed teo identify that the plutonium dispositien
and esavergion facility may not be the scurce of
feedstock to khe MOX facility. I don‘t belisve that
issue iy idencified anywhere in this group of
contentions,

MR. MONIAK: That'sz correct. I confused

it with Cantenticon 10.
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CHATRMAN MOORE: Staff?

ME. HULL: Juat one <omment, Your Honor.
Mr. Moniak, in his oral presentation today, did se=m
to be rezlly focusing on nuclear nen-proliferaticn
izauea and the staff still regards thoze a3 being
—utside kthe seops of this proceeding.

CHATREMAN MOCRE: Mr. Moniak, iZ you wouald
please addresgs your croup nine -- Conkention %A and
93.

ME. MONZAK: There we g¢ -- is this okay?
I'm not going te take it apart. This iz 2 map of the
Savannah River Site. This iz the boundary that is
ralled the controlled area by the applicants. At
izgue here iz what the controlled area really iz, I
just wanted to show yeu this because I will keep the
contenticns as is.

CHAIEMAN MOORE: Thia is the Savannah
Riwves --

ME. MOWIAK: This is tha Szvannah Eiver
plant, Savannah River Site, the whole thing. This is
F area right here where they want te put the facility,
the facility would he right thers, Herze is the
Higaway 125 running through here. Eere’s the railroad
running right through here. Highway 125 juat to the

enttth of F area, thres and a half miles. Iz that

NEAL R, GROSS
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zerter? Okay Highway 125 just to Lhe south --

CHAIRMAN MOORE: Mr. Moniax we can see it
if you would just lean it againsc.yﬂur tahle,

MR. MOWIAK: Sure. Highway 135 is right
here, comira down, Eighway 1 hers, Hiclhway 278 here,
all within the gontrel boundazy. A1l lheavily
kraveled. AZzo thay are hurricane evacuation routes.
Everybody coming from Hilton Head and Charlsston and
a few other places -- not Charisston, but they are
hurricane evacuation routeg, They’'re labeled as suca.
There's a commarcial dump that's about right over
here. &ll of these things are not icentifisd in the
environmental review. The assumptismn that the public
iz here 1is simply false. It's a wery difficult
questicn, but it is an omissicn. I just waated for
vou to ges the layouk.

JUDGE KELBER: Ixcuse me. You gay there’s
a dump somewhere south of area F7

MZ. MONIAK: Yes, it’s along Highway 125,
I forger exactly, 1 thkink it’e right here. It's --

JUDGE KELBER: That’'s uged by whom?

.MR, MONTIAM: It‘a a consertium  of
countieg, It's called -- it's called, it’'s cited in
my --

JUDGE KELBER: That's all right, cthat's

NEAL R. GROSS
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all I ne=sd=d to kniaow.

MR. MONIZK: It's a privately public run
thing. But it's not run by the Savannah River Site.
The people wic go there and work fherc --

JUDRE KEELEEZ: Mo, all I wanted to know is
whe runs ik,

MR. MONIAK: Okay. Thank vou.

CH2IRMAN MOORE: Did you nave anvthing
furcher, Mr. Momialk?

MR. MOMIAK: Nc, that was it. That was
the only additional information.

CHAIRMAN MCORE: Applicant?

MR. SILVERMAN: Mr. Moniak has identified
n hia presentation here that there are portions of
the Savarmah River Site which does correspond te the
controlled area boundary for the MOX facility that do
allow access to the members of the public. Thatr's
abaclutely correct. There is alse nothing improper
anout that at all and it‘s absolutely conaistent with
the regulaticns and I refer in particular te -0 CFE
20.1301{b), which specifically states that a licensee
may, quote.."permit menbers <f the public to have
accezs to contrclled areas”. This is an impermissible
challenge to the regulations. In fact, this would not

be the firsr time that the NRC has authorized &
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controclled area boundary to iﬂclﬁde nok only areas
where the public has access, btut Zopartment of Energy
farilicies not controlled by the licaznase. And the
example that comes to mind, although there may be
cthere, are the gaseoas diffusicn plantas, operated by
the United &tatecs Enrichment Corporation on the
Fortsmoutl: and Paducah LOE reservations, ir whicn the
controlled area bouadary does extend to the boundar:es
af the site reservatbion even though USEC, which is the
certificate or licerse holder, only contrelas a small
porticn of ktaxe facility.

30 the contention is wrong in cur cpinicn
as & matter of law.

JUDSE LAM: Mr. Silverman de yeu know how
close the hurricane ewvacuation route 1is to the
facility?

MR. SILVERMAN: I don't know that, but I
could find thar information out, i1f you would like.

ME. MONIAR: Tt'=s 3.5 miles is the closest
point.

CHAIRMAN MOORE: Mr. EZilverman, I'm
puzzled by your argument that this is an attack con the
regulations hecauge in some circumstancesd an applicant
may permit the public within a controlled area.

ME. SILVEREMAY: Tae reduiatiors authorize

NEAL R. GRDSS
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an apglicant to -- the applicant ig resgponsikble for
defining the controlled area boundary under Fart 20
and the regulations apecifically allow a licensee o
pastablish a contrelled area that ircludes areas where
the pubklic may have accesa. The issue is the abkbility
to limit access.

CHAIRMAN MOOEE: And you indicate thac you
will be establighing a protocel with DOE and you state
that DOE will integrare the MOX facility with existing
SRS emergency preparedness and response plan in order
to limit access bte the MOX facility controlled area in
the event of an emergency. Ig that correct, on page
417

ME. SILVERMAN: Yes.

CEAIREMAY MOORE: Don‘t the regulations
gpecifically require vou to be akle to ccntrol the
control area and by keeping pecple out, for any
reason, is that not the language of the requlation?

ME. SILVERMAN: That is the language of
the regulakion.

CHAIRMAY MOOEE: XNow if that’'s the caas,
will vyour protocccl permit you bo, for any reason, to
atop the CSX Railrcad from running traina through

there?

MR. SILVERMAN: The protoccl hasn't been
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written vet so I can't fell you what's going to be In
it precisely and I would like to verify that, thab is
what the reculations say even thouch I’ve indicazed
that --

CHAIRMAN MOORE: Let’s go to the cquestion
that the probtocel hasan't been wr;tten v=t. At this

atage, ian‘z it negessary for you te have that

protoocl?

MR. SILVERMAN: At this stage?

CHAIRMAW MOORE: Yes.

ME. SILVERMAMN: HNa.

CHARIRMAN MOORE: Why not?

ME. SILV=EMAN: That proctocol’s within the
nature oF --  that's our emergency plannirg

arrangements and --

CHAIRMAMN MOORE: Well, all well and good,
but does thar protocol determine whether you have
properly defined the cortrolled area?

MR. SILVERMAN: That may ke an issue
that'a vltimately litigable, agalin at thke possesgion
and uge license stage. But this is not an iasue “hat
raigea any issue with respect to the design basisg of
principal ghructures and aysteme, structure systems or
cumpuneﬁts. For that reason ag well, it’'s beyond the

scope of this proceeding.
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Similarly, as I would point out again, the
gaseous diffusion plank example, where “he NREC has
accepted an  arrangemsent whereby thers ia  ar
arrangement with the Department of Energy under which
arcess 1= controlled te the sibe,

CHATRMAN MOORE: Wa21ll, I'm curisuz azs to
how vou're going to comply with the regalation iE
chere's a public highwsy, and indeed as I understand
a pubiic highway that is a hurricane evacuatior route,
and a CSK Railrocad, a regulatisn that requires you to
eliminate the public for any reascon, not just in an
emergency, that you have to have the authority to <eep
them out for any reasgon, how you're proposed protocol
will meet the regulations and how you have properly
controlled, defined the controlled area, if it doesa't
give you that authority.

ME. SILVEEMANW: Well, first of all, Your
Honeor, the notion of the railroad and the hurricane
route are new information that was raised here, =
think, for the firat time. It would be gur intention
to establish --

CHAIRMAN MOORE: Wo, the railread is
stated in his -- reference to the railroad is in the
pleadings.

MR. SILVERMAN: I stand correctsd. I
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don’c recall -- didn’t recall that. We would irtend
~r hawe a nrobtcool that provides controla eqiivalent
o waat the reguiatisn provices. We de not have that
at this point in time, but again I refer you to what
I believe is the aporopriate zcops of this particular
grocesding on the construction authorization reguest.

CHAZEMAN MOORE: Well when we get to
BANE' ¢ ~onrentions, we*ll address that gue=srcicn, but
I am having a lot of difficulty with vour
representation that vour protocol will only limit
accesg, will 1imit avcees, 1in the event of an
emercency. And that on its face, does not to me,
indicate that +you're in compliarce with the
regqulatlons that requires the defipnition of controo_ed
area, which i= 20.1003, I bzlieve.

¥ME. SZLVEEMAN: That'a correct.

THRIEMAN MOCRE: It defineg controllied
area as "means an area outside of a restricted area
but inside the site boundary, access to which can be
limited by the licensee for any reason." And &1lthough
one reascn may be in the event of an emergency, in the
event of an emergency is Zar narrower than the
definition contained in 20.1003. 80, Your responss
here that, that’'s what your protocol intends to do,

leaves me with a series of guesticns on how that meets
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Mz. SILVERMAM: Your Honor, agaits -- two
vointa if I may, firat of 211, as I saild, we beliesve
the issue whether your interpretation ia ccrrect or
nok, is outside the acope of this proceeding.

Secocdly, wizh raapect to your
interpretation, I would like the epportunity to confer
with ry clicnt and zee if I can geb you =0me more
infemation on this and since tha lasues goling to come
up in GAMNE --

CHAIEMAN MOORE: All right, well you'll
have an copportunity with the GANE contentions.

MR. SILVERMAN: Yaes. Thank yvou.

CHAIRMAN MOORE: In that regard, you might
be prepared to arswer whether DOE will give you the
aukaority te halt the C8X railroad and to halt acrcess
to the dump and access to the atate route. Becsuse
the wording cof the regulatiocns I just read Zo you
requires you, the licensee, to have that authority.

MR. SILVERMAN: Wel-, on that score, Your
Honor, I think that the regulation ag interpreted by
the agency in the past, allows an arrangement with the
Department of Energy to provide that conkrol. Let's
aszume that we have the requisite level of control, it

does not have to be direct ¢antrol by the licensee.
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The gasecus diffusion plants are a good exanple of
that, basged urcon my understanding of how that’'s
eatanlished.

CHAIRMAN  MOORE: Wer2ll deal this
afternocn, butb you're going ko hawve to deal with the
language of the r=gulation, which on its face, appears
to zmresent an interpretation different kEnan you're
giving 6k hnow. Do wou have anything else, Mr.
gilwverman?

ME. SILVERMANM: HNo.

CHAIRMAM MOCRE: Staff?

ME. HULL: One moment, Your Honor,

(BrieZ pause.}

MR. HULL: Just one thing, Your Honor, and
we probzbly will need to get into this further this
afkerncon bubt I just note that thers alsc seems to be
a provision in 70.£1({f}, which would be relevant to
=his guestion. S¢ I°11 be prepared to discuss that
~his afterncon if it comes up.

CHAIRMAN MOORE: We'd appreciate that.

Mr. Moniak your group ten, I'm sorry LOA
through 100C.

MR. MONIAK: Yes. COkay I'd like —o say
firgt of all that -- could I go back to nunber 8

werauze T confused the issue of heat treatment of the
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oxide, which is im 10 on page 7E, opumkber C.  Leb mne
just addreas taat first. The issue of --

THRIRMAM MCORE: DExcuse me. 75 is group
¥, iz it not?

Mz, MONIAK: Nao, ik's 10,

CHATEMAN MOCOEER: You're correct, I
apclogize.

MR, MOWIAK: The technieal standard for
long term stakhilization storage <f plutenium, 30.13
standard, high firing, which 12 pilammed for the
plutonium it dieassembly and conversicn faciliky, =o
the oxide feed into the MOX plant is agsumed to have
been high fired.

I woild like to give you a copy of the
report Plutcnium in the Last Five Yeara, as the last
thing I de today. 3ut in -t, it documents the fact
that treatment of oxide at temperabtures greabter than
00 degrees, greatly, greatly complicates the agueous
proceaaing <f plutonium powder. - And this is fact.
This is Los Alamos -- Savannan River 3ite does not
even have the capability right now, to treat the
temperatures greazer than 640 degrees and there’s a
good reassn for that, becauss to treat at greater than
600 degrees complicates thingg further down.

The fact is that by failing to mention
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this rather major variable, there's been a failure o
analyze the impacts cof high firing on the waste
production. It ceuld ke, and I'm probably geing to
get in trouble for this, it could be Lhabt at the --
putting all ideclegy aszde, in order to improve safety
and recuce wagte, ir could be that they don’t want to
meat the 30.13 standard Eor the oxide coming out a pit
digassenbly and converaion facility. It would make
procesaing easier.

The assumption that power Lhat'sz being
produced to be rpassged directly oa to the next
Facility, has to meet a long term storage s2tandard for
up to 5% years, is gquestionable. So this 48 a
deficisncy in that it wasg not analyzed. The impacts
and the differsnce in impacts of treating high fired
plutonium oxXide wersus plutonium oxide that has noc
been fired at temperabures greater than €00 degresg
Celsius, is a necessity here, in terme of running the
plant safely, staving within the design Lasiz.

Sacondly, there's Dbeen no analysis ever
conducted by either the applicant or the Department of
Energy comparing the alternatives of fuil
immobilization to use of plutonium fuel and up 25 tona
-- there's been ncne. It hag never happened because

there -- and specifically in that regard, the
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somparison in terms ot the wasle producticon and the
size of the facility. <Coud I == I would like o use
these graphics here and I'm going te have to come
oloser to show you., Okay. The amcunt of plaloniut
that's been planned for this faciliky is 25.5 toas
right now.

OF that, 21.5 £z 24.5 has to come from the
plutonium pit dieassembly and conversion facility,
which has besn delayed. There’'s eight tons of
material at wvarious sites, gome of it 18 not weapons
grade, that was supposed to go into the immobilizakion
atream. This is -- I did neot address this in the
contentions. It's an additional part. In terms of
the feedstock, thkey are not planning this facilizy to
handle neon-weapen arade, even though fuel grade
plutonium may be =ent there, it's a wvery real
possikbility Decausze it’a part of the surplus.

The design basis for the facility is golag
to change again and again, and I provided -- here it
ig, faelliry aize clanges since 1989, This waz a
relatively small facility that has now almost tripled
in size over a two year period., So what has been
submitted so fay, in terms of design and feedstock, is
not final. The Department of Energy ia ncoctorious for

chancing its mind. The applicant is at the mer¢y of
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the Department of Bnergy’'s plutonium pelicies, which
Shirley Jackson said 1T kest thres years ago. She
gaid the ground thst you walX on, cn this program,
moves ewvery week, it shilts, Every -“ime tChey came
before them Lb waz a diffexrent program. Ba vou're
keing asked to license a moving target.

Thatfa all I want to talk about thers.
And in terms of the crane igsue, 1f you can give me
jast one minute, I have the reference hewe, I just
have to £ind ic.

{(Brief pause.}

CHATRMAN MOORE: Mr. Meniak, why denft we
move on and you just give us that reference --

MR. MONTAK: In writing, yes, I juat want
toc may —-

CHAIRMAN MCORE: Mo, no, over the lunch
break or scmeching you can fird it and then give it to
us.

MR. MOWIAK: Okay. Sure. I asked esarlier
if I could just address one thing zhat was in number
8. Okay. The Department of Znergy failed to identify
the dual use narure of hotir the pluteonium pit
dimazgerbly and conversion facility and the MOX fusl
fabrication facility. Thia faellity is not being

proposed to be decommissioned, it's being proposed to
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be feactivabted and turned back over to the Department
of Ernergy.

The capsciby thaz ia being built nere to
purifv plutonium, using liguid azid  plutonium
polisking module, ¢zn substicute the capacibty at the
Savanpah River Site to purify it in the canyvonsa now
and this iz atated in the canyen utilizaticon study oI
March of this wvear in which they flat cut say that
vurification capakility at Savannah River Site that is
essential for producing MOX guality oxide, will be --
it’s in the canyons now -- will be replaced by the MOX
fual fabricatior facility. This exact zame capability
iz lacking din the Depasrtment of Energy's weapons
arogran.

Now whether or not it's gcing to be used
or not is guestionable, howewver, Savannah River Site
was chozen to do plutonium pit production work cutside
of the NEPA process during tlis exack same process.
In the U.8./Ruesian agreemnent that is cited over and
gver again in the environmental report, the CAR, and
everything else, ag the justification of need for this
program.

It apecifically states, and I can get the
exact spot it saye this, that the diasposition

facilities that the U.5. and Russia have agreed to
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kaild will only be used for that purpcse. And so, if
the purpose of nzed for this program is to meel the
terms of the U.5. /Russian agreement, tlien the questiosn
that haz to be asxes, will this facility mee:t the
terms of that? And it appears that it will not.

Thank wvou.

CHATREMABN MOORE: Applicant?

ME. EBILVERMAN: Trhere are a number of
items in this contention trkat Mr. Moniak touched on.
The Zirs:t one is the part of the contention --

THAIEMAN MOORE: I hzve one guizk
guestion. le='a go back toe my notes Lhere on
Contention 9. Your assertion is that this is beycnd
the gcope of the proceeding a=z to the controlled area.
Iz that a fair re-statement?

MR. SILVERMAN: That's part of ourz
conzention, ves.

CHATRMAN MOOEE: I looked in wvain in your
responss or your angwer to the contenticns to
Contention group 9 where you raised that.

MR, SILVERMAN: Ifl]l have teo check that,
Your Honor, I thought we had made that point. Perhaps
we aad not made it explicitly.

CHATRMAY MOORE: YTou 9Just address the

merits that ycou have properly defined them.
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ME. S_LVERMAN:; We're checking that now.

CHATEMAN MOORE: Okay. Go ahead.

ME. SILVERIMAN:; Can you refer me teo the
page of cur pleading that you’re locking at?

CHAIRMAN NMOORE: Pages 40 and 41 is veour
reasporss, and 42, Includes 2B, but it‘s %A iz what
yvoll're referring hLeo.

MR. SILVEEMAN: You're correct, we don't
make that arqument in the wrictten submitial.

CHAIRMAN MOORF: Okay. Response to Mr.
Moniak's group ten contentionsg.

ME. SILVERMAN: Yes, thank you,

The firat issue he raised is with respect
to the contention that the design lg in cenflict with
the 30,13 sterage standard and that aguecus palishing
i more difficult with high fired plutonium. We don’t
think that alleges any safety issue. Wrat he’s
alleging is a conflict, alleged conflict, with =
Department oI Erergy standard, not with an NRC
reguirement. We don't think that raises any genuine
issue of material fact. The 20.13 standard ig in fact
a requirement of the specification for the feedstock
and we view that issue more as a -- if any issue is
there at all, as a process issue, nckt a safety iszsue.

He then gces on ard alleges trat we did
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1ot -- that there hag opeen wuo  analysis of
immcbilization versus the fabrication of, I Zelieve,
2t @mad escme odd tons of MOX fusl, but th=n he
specifically stated that he did nct address that issue
in his contentions and we can't find iz in this
percicular contention. Zo that‘s a new contention
~hat he has failed to show good cause to raise in this
proceeding.

The third issue he referred to ig the
assertion that the design basis will -- has changed,
that the footprint has changed, over time, the
facility has grown znd that the design basis will
inevitably change in the future. The fact that there
have beern previous changes in the footprint of the
fagilicy over time lesading up to the submittal of our
application, doesn't allege any deficiency in the
application as it has been submitted. There is no
naccuracy in the application thatr haa Theer
jdentified.

And we den't belileve that the general
asgsaerticn that tlere may be Efuture changes in the
facility is. guZficient and prevides the requiaite
specificity to justify admission of a contention.
Obviougly the design of this facility is not yet

aotplete ard it’s not regquired to be complete at this
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He then goee on and discusses -- refers to
the alleged dual usge nature of the MCX faciliity. That
i2 not part of ovr application. We are requesting an
autherizarion from the NRC to conetruct and ultimately
operate a fuel fabricaticn facilicy -- that and
nething more. That'sz al=so, that’s all I want to say
on that point.

I think those are the substantive lssues
~har he raissd. I would ask though that if there are
documenta that are being pressnced to tie Board in
shis proceeding that we make sure that everyone gets
copies of those.

JUDEE KELEBEZ: Let me zay that I now
recognize thizg decument. We did get this in the
electronic submiasicn and we used it.

ME. SILVERMAN: Thank vyou. T'm alao
referring to the visual aids that are here today, if
copies of those ars being provided.

MR. 3FULL: Excuse me, Judge Kelper, just
for purpogses of having a clear record, if you ccould
just ident:fy what that submittal iz for the court
reporter.

JUDGE KELEER: It‘s called Blus Ridge

Envirenmental Defense League Southern Anti-Plutonium
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Campaign/Plutenium the Last Five Years, autlecr Dan
Mcuniak, debruary &G, 24301,

CHATEMAN MOCRE: Mr. Hull, that's the
decument I ralged that ne referred to in the group 8
cocntentiona that I don't, [ had nek seen belfors.

MZ. HULL: I was just concerned thar Judge
Kelber’s reference to it wasn't <lear enough for ths
record.

MR, MOMNIAK: The mater:iala that I was
showing here are not beirng submitted they were Jjust
visual aids for your underatanding. 1 <can’t make =
copy of tais. It took me a month to get one., dan I
addrege one thing?. In terms of plutoaium fuel, MOX
verasa immobilization, I did address that in item H.

CHAIRMAN MOCRE: No, Mr. WMoniak, I'm
dealing with Mr. Silverman’s response at this time.
Did you have anything furcher, Mr. Silverman?

ME. ZILVERMAN: HNo, =sir.

CHARIRMAN MOCREZ: Staff?

MR, HULL: Just one taing, Your Honor. I
know we're not sgsupposed to refer te the, to our
filings, but this iszue about the DOE 30.13 standard,
I nead to just make a reference. We do digcuss this
on Page 42 note 54 of our September 12, 2001 response

and I‘d orge vou to look at that in considering thia
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particular dissus.

CHAIRMAN MIORE: I'm sorry, ¥our page
numbers werea?

ME. HULL: This is foornote 54 on page 42,
That'a z11 I hawve,

CHAIRMAN MOCEE: At thls time we will take
a very brief recess. Iit‘s now eleven, almazt 11:20.
We will reconvene pracigely at 11:30 and we will take
up EBovironmental Ing.’s contentions,

{& short recess was taken.)

CHATRMAN MOOEE: Ma. Minerd, are you ready
to proceed?

M5. MINEERD: Yes.

CHAIRMAN MOORE: I would remind you the
Soard would greatly appreciste 1t 1if you would address
the arguments nf the -- we have your cconbenbions,
we're familiar wich them -- if vou would address —he
arguments bthe applicants and graff have made in
cppogition to the admizsion of your comtentiona and
why vour contentions are admissible and meet the
atandard of 10 CFR 2.714(b) (2). If yvou would proceed
gtarting with your contention A. Or if you wanted to
treat them za a group we could do tkhat, but if your
going to trea: sach one individually then we'wve put a

Litme limit on them and we’ll just run through tiem
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gerialim with rsaponses.

M5, MINERD: Well, most of them I was just
going to let stand as is and I was just going 2o
address a couple ol them.

CHATRMAN MOORE: Okay, one monsat airce we
ook things out of order. I am out of order end it 1_
“uar take we a momenkt Lo --

M5. MINWNERD: “hat'a fine.

{Brief pause.)

CHAIRMAN MOCEE: Dcay would you please
proceed?

MS. MIMERD: Ckay, on ContentiIon M, oxay
[ don’t have thig year’'s Chambear of Commerce figures -
- this talks akoub touriam, but courizwm has besan our
aumber oce industry in the psst and it is one of our
biggest icduatrie=z in the state. Tourism is on the
Aerline now, after Ssptember 11lth, and we feel that
those who would travel here for a wvacation at
aomewhere 1like Hilren Head, might wvery well go
elsewhere when they learn of the risks of plubonium
fuel being transported and jus:t about exclusively
mirned in Scubth Carclins.

Charlette is very ¢loge to South Carnlina.
The plutonium fuel factory has a potential to scare

pecple cut of and away from Scuth Carolina. And this
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woald gericusly affect the livelihoods of meny South
Carolina cit.zens, somse of them being EI membaers.
I've pergonally had people tell me, who arse out of
state USC etudents, when they have heard of this
project, that they are sericusly <conazidering
transZerrinc to another school. My Dusiness is
totally deperdeat on students in this state and UsC
does have a largs cut cf state popualation.

aAnd then I want to ralk about, which is iza
th= game contenticn, the conditions of attracting
terroriata. John Goffran, who's one of the scientist
rredited with discovering plutonium --

CHAIEMAN MOORE: Ms. Minerd, will you help
me? What rontention ars you speaking tof

s, MINZRD: Qh. M.

CHAIRMAM MOORE: ™., Skill on M?

MS., MINEAD: I'm still on #. He came to
Soukh Carclina in the early seventies for legislative
hearings about hazardous waste in our state and he
raferred to SRS a=z a major threat to the East Coast.
He gave the example of a plane ¢rzshing inte the high
lewvel waste tanks at SRS and sald that if the weather
ronditions were such, that you might have to evacuate
the who e East Coast. The MOX polishing process will

add -- I know it s under a millien gallong -- I'm not
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sire of the sumber, but meny ga_~ons of liquid waste
to what's already thirty something willicn gallcens of
liquid radicactive waste, which I krow the DOE has nad
troukle figuring out what to @0 with thia waste. I
know they Jjust gpent 5500 millicn on the TIF program
and things didn't zeer £t work.

anyway, I'm not sure whe sxactly -- DOCE,
MEC, or whoewer i3 ir charge on this one, especially
in light eof what has happerced recently, more
sroteccion ig going to be needed abt ERE.  And how is
this cost going to be factored inte this process? I
imagine it's a taxpayer cost. Ircreased protection
frem terrorists from the fuel that‘s being transported
cn the roads is going to likely cause an icoreass in
oost on thia project and alzo increased protection
from terrsrista ar the four Duke rearctors will likely
-nerease cost for Duke customers. EI merbers are Duke
sugtomers and they ars taxpayers and they would be
financially affected by thease costs., I'm finished on
that one.

CHAIRMAN MOCRE: Anything on others?

M5. MINERC: Yes, ves.

CHAIRMAN MOORE: I apologize.

M5. MINERD: I°'ll keep going.

CHATRMAN MOOER: Let’s cake ther acd have
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ary reapcnae from the appligank?

ME. POLCNSEY: Alex Polonsky for Zhe
app_icant DCS. The contention as subm-ited was 4
contention limited to transport of Lr=sh MOX fuel and
-he rmoacerns about an intentiomal act agaircat the
—vanaport of freah MOX fusl. Ta the sxtent E£nal
representative of EI ig neow vaising or broadening tais
contention ko a tax cn SRS or a tax on the Iike
reactors, we =2 them as an amendment or a new
contention in themselves and don’t believe they are
within the initial =scope of the contention for
Eind-ng. In afditicn, they are clearly outside the
scope of this proceeding.

Any securicy precautions that might be
needed kazed on last week’s events, at ER3 in general,
are within the purview of TOE, not NRC and certainly
don't need to be addressed by D28 in its safety or
envirenmental report. Increaged cost for those ave
gimilarly ocutaide :the acope of this proceeding.

That’s al: I have to add.

CHAIRMAN MOORE: Staff?

MR. HULD: Just briefly, Your Honor, the
reference juat now in the presentaticn t2 the four
Duke reactors and EI memberg heing Tuke cuetomers --

those issues are olearly outside the scope of this
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procesding.

CHAIRMAN MODEZ: Wouald you proceed plaags?

MS. MIMNERD: Jxay . Th= next one is
fontenticn B, which talks about identifving bencfits
and =cst of Zabricating MOX fusl over whalever alse.
I'm citing ¢BEQ regu_ation 1500 Section 1EBC0.Z. A
frderal agency shall to the fullest extert posaible,
under Section E it savys, uase the HEPA procsez Lo
identify amdl assesa the reascnable alternatives to
proposed actions that will avoid or minimize adverss
eZects of thoge actions vpen the quality of the human
envirenment, wnich I think also includes  the
pocketbonk.

For exarmple, there will be 450 MCAE
shipments across the atate Lere in Socuth Carclina
which woulda’t happen if cthis plutonium  was
immobilized as opposed to turned into fuel. And also
neads to be taken into acesunk, what an immcbilizaticon
facility would cost in terms of a, in compariacn to
the fuel fabricartion facility.

CHAIRMAN MOORE: aApplicant?

ME. POLONSKY: We deon‘k think that this
sentention carefully reflects an accurats record of
the record, an accurate reading of the record. It

affects both the CAR and the ER. The CAR iz not
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regquired to hawve any cost/baneit analygis, economic
or otherwise. The ER in Secticn 5 and Secticn &
discusses the bensfita and coaca of the MCOX
fabricating MOX fuel.

To the extent tha:t the EI repressntative
-8 now citing & CTEQ regulaticn, which iz more of 2
defiritional natutre of how tre NEPA process should be
used Lo decide reasonabhle alternatives, the JO
regulations discuss implementation of NEPA in general,
but this particulay ragulaticon does not incorporate a
prograrmal:ic EIS. This agsumes that an analys.s is
going te be done for the first time.

In thig c¢ase, w= have two prior DCE
prograrmatic EIS’a. The moztc recent, the EFD ELS,
iopoked at reascnablz alternatives and chose as the
proposed action, which was then confirmed in the RCD
issued by the DCE that a hybrid approach would occur.
That hybrid approach has beth fabrication and
immebilization, sc to the extent that CEQ regs were
not =dopted by DCOS in the ER, t¢ incorporate
imrobilization for example, they weren't required ta.
The SPD EIS ooversd that and did cover reasonable
alternakives at that time. There’'s no need to discuss
itmebilization as a reasonacle alternative in this

cage begause it's goirg to happen in addition to MOX
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fahrication as discussed in the DOE's ROD.

That's all I hawve.

CHAIRMAN MOORE: Staff®

MR. HULL: Nothing eon c¢ontention R, Your
Honeor.

CHAIRMAN MOORE: M2, Minerd?

M&. MIMEEL: I'm Einzehed.

CHAIRMALN MOORE: Well, then that concludes
the gquestiona or the Environmental Inc.’s contentiong
and those cof BREDL and Mr. Monizk, leaving the GANE
contentiona. All right we'll wake an inguiry as to
the beat way to proceed. It is new almeas a guartsr of
elewan, I mean -- S0rry, a gquarter of twelve. It
would be the Board*'s noticn ar this time that we might
wish teo go ahead and delve into the GANE contentions
and deal with twe or three of them and then break
briefly for lunch and then return and deal with them
and then have the moticon to dismizs argued. Or would
the parties prefer -- -he participants prefer that we
take a brief lunch break and coms back right after
lunch and start? Applicant, do you have a feeling
what might be best for you?

MR. SILVERMAN: I think it would be Zine
to do a few of the gontentions and then take a break.

CHATRMAN MOORZ: &1l right, Staff?
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MR, HULL: I might -ust add or =& a
augoeation, could we mavbe address the Motion o
Dismess now and ther we coald do all the ¢ontentzons
afzer lunck?

CHATRMAN MOORE: I think we'd _ixe -0 =ndd
Wwith the Meotion to Diamiss and address that becaase
ir'e a number of issusa that will hawve been tcuched
apen already I think in dealing with the conkbentions.
GANE?

M5. CARROLL: Well I did have a mindact
that we would probably ccme alfter lunch but I'm
srepared and nothings going to get me out of belng
nervous so 1'll do.whatever anybody elge wants to do.

CHATRMAN MOORE: If you don't mind, *
think we’ll go ahead and start thern with your first
aontencion.

BS. CARROLL: COkay. We have three minu-es.
dowever, we are addressing Contentions 1 and 2
gimultanecuzly 30 we believe ws have aix minutes.

CHAIRMAN MOCRE: I'm having diffizulcy
hearing wyou.

MS. <CARROLL: Well, vou're the firat
person ta say that. Can you hear me now? Can you
hear me now?

CHAIZMAN MOORE: Yes, thank you.
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M3, CARIOLL: We are going to addresa
Contentions 1 ard 2 simultaneously. Is this coo loud?
It sounds really Zoud.

CUATRMAN MCOCREE: Mo, g3 fine.

MS. CARBQOLL: 9okay. So we are going to
acmbine sur three minutes [or 8ix minutes. The izsussz
ave simiZar. These Contentions - and 2 were supported
bv the expert opinion <f Dr. BEdwin 5. Lyman.

The contentions are aimilar in nature and
the responses by the staff and DCS are also similar,
therefore we are digcuasing them together. The
egzence of this contention is that there is no
indicatien in the CAR that DOCS tock intc accounz --

CHATIRMAY MOORE: Ma. Carrcll, let e
irterript you a moment. Just so that I can be ¢lear
for the rest of your preasntatbion, world vou ke =20
kind as to idenkify now, and if nect, shortly and in
due course, the precize contemtions oy namber that
your two experts sssentially had reviewed and attest
to the accuracy of Doth the facts and support the
opinicn stated thersin?

ME. CARROLL: You'd jusgt like me to run
thzough the list and tell you --

CHATRMAN MOORE: Just by number. It weuld

»e helpful.
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MS. CARROLL: vYeah., Contenciorns 1 ari Z,
Dr. Edwin £. Tymar., Coktenticn 3, Peter Burkholder.
Contention S and 4, Dr. 2dwo-n 5. Lyman. Contention ¢
wea Dr. Lyman. Contention 7 is Dr, Lyman. So thaz’'s
~he contentiorns --

CHAIRMAN MOORE: =2 am I correct, 1, 3, %,
6, 7 and 8 are Zr. Lymarc? Did I --

M5, CARROLL: One, Ewe -- 3 1s Burkholder.

CHAIRMAN MOCRE: Ah, cthat's -- ckay Line.

M. CARRCLL: Ckay. Aand I don‘t have the
list the way vou do. I'll reirerate as I go thoough.

CH&TRMAN MOORE: Fine, thank you.

ME. CARROLL: Ewcuae me. I really am kind
of starting more rapidly than I thought. I'wm just
surprised for deoing it right this instant. OCkay.

I think it would be he_pful also to just
zort of maybs lay out wnat these contentions are. Sc
Tontentien 1 is lack of congideration of safequards in
facility design. Contention 2 1s lack of
sonsideration of physical protection in facility
design. &g I said, they are similar in nature and che
responges from MZC and DC2 were similar in nature ac
we’re comkining them. znod they are both supported by
the expert aopinion of Dr. Edwin 5. Lyman.

The esgence of rthis cont=alion is that
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Fhere ig no indication in the CAR that 205 cook -nio
account materials control and accounting when it
dasigned the MOX facility. This 1s poor englneserling
cractice and may iesult in foreclosure of adegquate
zafeguards measures during the operation of the plant,
meczume the measures cantat be supported by the
design.

With respect teo the phyaical protection
nlan, DCS hasg taken credit for incorporating physical
arotection into the MCE facility design without
providing a plan for physical protection.

These contenticna illuatrate one of the
practical reassns for our Motion to Dismiss. GANE
oelisves Contentions 1 and 2 provide a good
illustraticn of why the NRC's appreach of not
requiring a complete license application at this stage
ia not only illegal, but handicaps its abkility tc
judge the adequacy of the MOX facility design, Lo
awrobtect public health and safety.

D3 and the HWRC  sgeaff argue  that
safeguards and physical protection information daes
not need to be submitted at the construction ztage.
This argument is addressed in our motion to dismiss.
Even if thes motien to dismias iz denied, Contenticna

1 and 2 should be admitted because thay raise a
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genuire material dispute as  t¢ whether more
information on sateguards and physicel protection is
reeded in order to svaluate the MOX Zacility design.
I8 argues that the design does not need to cover
safequards and physical proteckion considerations
because NRC regulationg only require the NRC to
examine the adeguacy of the deaign to protect against
naturzl phenomena and the conzegquences of accidents.

aocording to DCS, lozg of special nuclear
material is not an accidsnt or 2 natural phencoencn.
We agree that loss of special nuc.ear material would
not be a natural phencmenson, but we thing that DCS i=
wrong te argue that it weould not be an accidenz.

Since we cculdn’t Eind the definitien of
accident in Part 70 or even Part 50, we looked it up
in che dictionary. The 1297 =dition <f Webster's
Toellege Dictionary gives the Ffollowing primary
definiticn, "1, an undesirable or unforrunate
happening that oseurs urnintentionzlly and usually
resultz in injury, damage or loss." Loss or theft of
special nuclear material legically falla withim the
concept of an accident besauase it would be an
ndesgirable event rthat was not intended by the
licensee. Licensees have measureg to thwart the loss

or thzft of spesial niaclear material. Failure of
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those measures would be accidental, not interntional.
Thuz, we think DS’ a3 definition of what is an accident
ig Coo narrow.

The  NEC graff argues  that these
contentions should be rejected becavse CANE has not
identified the precise provisions in Parks 73 and 74
of the regulations Lhat DCE fails to comply with.
This argument nisses the point  that GANE I3
challenging the adesguacy o the DI2 design to compLly
with 10 CFR -- Paragraph -- Section 70.23(b].

T'm Einished.

CHAIRMAN MOORE: I have a couple of
guestionas and I'm. sure my colleagues have some as
well., If you would be so kind teo -- do you have the
regalaticons cr access to them?

M5. CARROLL: Yes, yes.

CHATEMAN MOCOHE: O COFR 70.2205) and 10
CFR 70.20 through 23(b}. I would like to know if GANE
beliesves that Section 22(£) is brpader than Section
23(b}? And specifically ag I read (f] it =ays, the
plant shall ccontain in addition teo obher -- in part 22
saye, each application for a license to pogseas and
use special juclear'm%terial in a plutoniam processing
and fuel fabricacion plant shall ccntain, in addition

o the other information reguired by this section, a
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dogcriction of —he plant site et cetefa, oL cetera, a
gegorivtion of rhe saferty asaszsaament of cthe design
basis of rthe principal structure asystems  and
componcnts of the plant “neluding provisions for
prolecticn against natural phenomenon  and a
descrirtion of the quality assurance program, et
cetera. B, I'm fovry, 70.23(b) atates in part -- it
just refers to the principai structurs aystems and
comporents, and it doesn’'t use the word inzluding,
whick suggest to me exarnoles non-exclusiveress. What
ig GANE'= pozition?

snd I apologize, it was a poarly worded
guegtion, buk in a nutghell, Section 70.22[b)
incorporates 70.22{f). It specifically says on the
bazis of information f£iled pursuant to 70.22(f). 5o
it brings in the information froem (f} into Sectiorn
2ifhy., And sc the reascn for my guestion is, the
applicant has repeatedly stated that only things that
Aeal with the deaign basis of principal structure
systems snd components are within the scope of the
procesding, But if you look at the regulations one
reading of those regulationz ie breoader than that.

MS. CAREOQLL: We helieve you are reading
it correctly.

CHAIRMAN MOORE: What's GANE's view as to
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whether a mazer-al conz=ol, whether material control
and accounting iz a prinecipal system or comconent of
the fagilicy? Is 1t7

M&3. CUREZRN: Excuse ne, Judge Moore, I'm
just wenderirg if seme of these queations aren’t
apprepriate to the Motilon to Disniss.

CHATRMAN MOORE: Well Lhey may be kut,
they' re aleo equally appropriate £or the contenticns.
Both 22, 70.22(f) and 70.23{b) use the terms, design
basie of the principal systemn -- atructure gyszrcem and
comporents of the plant, and I'm -- my gquestion simply
ia whether the material control and accounting for the
plant is a princlgal aystem or compoaent. o
clearly not a structure, Well --

M2 . CUREAN: May I anawer the cuestion?

ZHAIRMEN MOORE: {ertainly.

M5, CUREAM: our contention wag not
intended to assert that a makerial control and
acoounting plan was a structure system Or COmponent.
I suppose it could be a system. That’'s certainly a
reasonakle interpretation, but cur contention zyoes
further than that to =zay that without the information
that is provided in a material control and accsunting
plan, it's impossible to evaluate whether the design

ig adequate to carry out the plan.
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CHAIRMAN MOOEE: All w=ll and good bat
don't vou have to firgf decermine whether, or one way
to get therse ie to detesmine whether it's a systen,
structure or compohent?

M3. CURRAM: No. Because in 3ection
T6.23(k), it spec.ficaily referenceg the information
filed pursuant to 72.22(f},. which is of course, all of
the informatien required in a Zicersze application. To
ne, thia regulation irdicates that the Conmission 2=
taking a much hroader -- is undertaking a breoader
~aview Ethann has been sot vz in thie particular
proceeding, that the Commisaion is looking st the
entire application in its fullnesa.

CHAIRMAN MCQORE: I understand that and
tkat goez to your moticon this afterncon. Mine is
aimply just reading these regulaticna. That ir would
appear tco me that unleas I'm migging something, that
a material contreol, that the plants material zeontral
and accounting 3 a syscem, atructure or component.

M2, CURRAN: Arguably, 1t is a svsten.
It's a ayatem for accounting.

CHAIRMAN MOORE: My last question is, what
ig GANE's understanding cf the scandard review wlan?
Is it that it repregeats the staff's view of how an

applicant may comply with the regulations so it is
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esgertially the scaff’s interpretation of the
regqulations?

Mg, CURRAN: Yes.

CHATRMAN MOORE: Applicant.

JUDGE I2M: Befors we go bo the Applicant,
I have a queaticon for GANE. The Applicant maintained
that cententisa 1 gheuld be heard daring  the
posagession and use apgplicacion stage. What i GAWNE's
view on thar claim?

MS. CARROLL: Can you repeat the last part
of that? I*'m not sare I heard you correctly. They
sa‘d that they support it?

JUIWFE LaM: Centention 1, the Applicant's
respongs. Ceontention 1 should be heard during the
possession and use applicaticn stage if and when there
ie a hearing during that atage. I would like to Lear
from you what is vour view on the applicant’s claim.

MS. CARROLL: You know, I guess it’s Just
inherent that ocur arguments on the meticn to dismiss,
that we hava also brough: out in our ¢ontentions that
we think there's a gericus safety gap in splitting up
-he constructiom and operatirg. This ig fundamental
o having a design that will operate gsafely, to design
it now before you construct, because God forbid, you

don't want te put a video camera behind a pipe where
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it gan':z =ee anything, I mean its Jjust a r1eal
fundamental izsu=s. Eo we appreciate “he encouragemert
that we could, you X<now, review this at a later date,
but now 18 the appropriate time. So we disagres with
putting it off.

CHATRMAN MOORE: Is it your view -- GANE's
view that the phygical protection gystem, the subjes:
af your contention 2, which vou’re Lreating at the
same time, also a principal system or component of the
Zacility?

M3. CAERQOLL: ¥You know, it s a gystem that
hags companents that suppert it, Eut over arching it
would ke a system, but it haas components that suppeort
the system and make it work righe.

CHAIRMAN MCCRE: Applicant.

MRE. SILVERMAN: Thank you, Your Honor.
Several poincae. First of all, wich all due respect to
Judge Lam, I hope that we didn’t say -- and I don't
think we maid that the contention should be admitted
in a proceeding that hasn't even besn created yet. We
have said that those sorte of issues, material control
and accounting issuss, are the types of issues that
~an be consgldered ‘n a possession and use licenss
application proceeding, but we're not saying that this

contenticn should be admitted cr iz walid at this
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time.

JUDGE LAM: Thank ol for the
clarification.

¥ME. STLVERMAN: Thank you.

With respect to the concept of whether
material contrel and accourting is an 53C, a principal
557, I don‘t oelieve that'a consistent with the
standsrd unders:zand-ng ©f structure systen and
componens in the iadustry. I think that understanding
ig reflested in the staff’a =scandard review plan,
which does have a definition of principal, structurs
evatems and compenenta. If I may read that, it's very
brief.

Tae definirion is safety controls that are
identified in the design basis as providing protection
against the conseguences of accidents or natural
phenomencn. Designating a centrol as a principal 8SC
ig effective synonymous with designating the control
as an item relied on for safery. We think that these
are strucktures, systems and components intended -- the
design basig of which provide adeguate protection Eo
provide for the safety of the facility.

Our position 53 these two contentions,
contention 1 and contertion 2 is that they go beyond

<he sccpe of the findings that have to be made at thais
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Eime, They railse issues about plans and programs that
are very important at the posssssion and use a3tage
that are not with-n the scope of the determimation to
be made today, which iz whether the design basig of
principal S8C --

CHALEMAN MOORZ: Well letfs look ab thae
regqulations. Does not 7023 (b} capture Ehe infarmation
required to he §iled Zn 7022(f}7

ME. SILYEEMAN: Yes.

CHATRMAN MOORE: Hawve gaid that, what'a
rhe aApplicant’s understanding »f what the standard
review plan ia? Doems it reflect the stafffs
interpretation of the reguiationg and how you car meet
those?

¥ME. SILVERMAN: I generally think a
gtandard review plan is Intended to reflect the
seaff’'s interpretation of the regulations and In an
acceptable way of meeting the regulaticns.

CHAIRMAN MCORE: If thzt’s the case.
dsean't the staffts atandard review plan, and dide’t
the ataff’'s RAIs reguest additiconal iaformation aboutb
your material contrel and accounting pians?

MR. SITVERMAN: They did. They requested
infarmation --

CHATEMLY MOOBRE: Well let’s gstarkt with the
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first part.

MR. SLVERMANW: Tasy did.

CHATRMAN MOORE: Doesn’t the standard --
and didn’L they do zhat on the basis of the standard
review plan?

MR. SILVERMAN: The atandard review p_an
requested informaticn -- very limited informacion at
this atace about material control and accountahility,
nct & full MC&A poan.

SHATRMAN MOORE: All right, I undesrstand
that. But certain kazic information &0 :they could
draw certain bagic conclusiing.

Mz. SILVIERMAN: They did request that.

CHAIRMAN MOORE: Sc at this point then wvou
would agree that the staffrs reading of the
regulations, right, wrong or indifferent, the staff's
»eading i® that more inZcrmation had to be provided
than vou set forth in your CAR on material control aad
accounting?

ME. SILVERMAMN: No, I don't think =2o. I
don'kt -~ CHAIRMAY MOORE: AZ. right, now
tall me where my logid is wrong.

ME. SILVERMAM: Well the atandard review
plan --

CHAIRMAN MOORE: You agreed with me that
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the standard review plan reprsacnts the atalifs view
of interpretation cf the regulations and how you can
meet that interpretation. Now dosz the scandazrd
review plan atate anything about mazcrial coatrol and
accounting?

MR. SILVERMAN: Yeah, it requests zertaln
limited inlormatbicn which we provided.

CHALRMAN MOOEE: And did yvou provide that
-- how did you provide Chat information?

MR. SILVERMAN: In the congtruction
authorizaticn redquestc,

CHAIRMAN MOORE: All right. Now did you
nrovide amy additional information in vesponss o an
RAI about matesrial rontrol and agcounting?

ME. SILVERMAN: I don't recollect that we
d4id. It‘s possible that there is such an RAI.

CHAIRMAM MOCRE: Hell we'1l be able to
lock at the RATs to determine thabt., I can’'t lay my
hands or the guote I was looking for.

Moving alonc, doeg 7022 (f} make it clear
that 7023¢{k) i1z not exclusiwve? That the information
requested by -- in 23({k) iz different from thé
information reguested in 22{£)7?

MR. SILVERMAN: I hope this answers your

question. 7022 f) is intended to descrike che
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informabion to ke provided in an applicaticn and
F323(b) gpecifiss that on the baszia of thac
information the ataff will make certain gpeciZ:c

findings in eitler gracting or denying the

applicarion.

CARIEMAN MOORE: Tn vyour responsss Lo
GANE'a con-ention -- and I think thia would be
applicable o both conteaticns 1 and 2 -- you indicate

thaz 05, the applicant, bkears to risk if it*'s net
ah’e to conatruct subsequently a material contrel and
accounting system and a physical security gystem that
complies with the regulationa.

Mz. ZILVERMAN: Taat's correct.

CAATEMAN MOORE: I'm curicus as to who
beara that risk. You =ay DC3. Is it your risk or is
it DOE'=a risk?

Mz. SILVERMAN: Well DCS is the license
applicant and to the extent that the zpplication --

CHAIRMAN MOORE: Well let’s get down to
dollars. Who locges dollars?

MRE. SILVERMAN: ©h, I would imagine that
if the -- that there would he expenditures on the
facility, Dut from the Pepartment of Energy that would
lost if the facility were not licensed, but I don't

think that'as a matarial iggue for the Licensing Board.
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CHATIRMAN MOODKE - wha paya for the
retrofit?

WR. SILVERMEN: I don't know whether there
would b a retrofit, I don't know what the issue would
b=, mhia is all wvery apeculative, T think, Your
Heonor .

CHATIRMAN MOOES: Well how --

ME. SILVEEMAN: I don't underatand why Ehe
financial =risk of a facility -- any license
app_irant’s facility, whether it’s the financial risk
oI the applicatior aot being granted haa anything to
Ao with the licensing issues.

CHATRMAN MOCRE: Well vou irdicate in your
response that DCS bears the risk. wWhat <£id you mean
oy risk?

ME. SIZYERMAN: We meant that if we are
unzble to demcnstrate an adequate material control and
accounting program and zn adequate physical sezurity
program our licsnse will not bhe granted.

CHATZMAN MOORE: &rd then what happeas?

MR, SILVERMAN: I imagine it's up to the
Department of Energy te evaluate the giruation. That
doesn't mwean that a medified license cannot be
praparad. It deo=sn't --

CHATRMAN MOQRE: You'we irdicated that you
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are under centract to DOE to design, congtzuct and
operate the facility.

MR. SILVERMAXN: Right.

CHAIRMAN MOORE: Does Lhat contract deal
with Lhe rigk?

CHAIRMAN MOORER: Oh, I imag-ne it does
deal with fipnane:tal iasues.

CHAIRMAN MOORE: But vou're not willing to
share those with ua?

Mz. SILVERMAN: I don'te know them
perscnally. I°d have to review the conkract.

CHRIRMAN MOORE: Well the reason we ask
ie, you say you share the risk, or you bear the risk,
but the immediate questicn iz, ian't it really DOE's
riek?

ME. SILVEFMAN: Your Heonor, whether it is
or ig met, I think the casea zlearly hold that it ia
not a lizigable issue to allege that if an application
is denied -- certain igsues -- if we c¢an’t ccuply that
-he application will be denied, that’s a standard risk
that any applicant bears. Cbhviousgly in this case
there's ancther component, the Department of Energy's
funding thg project. What that has to do with whether
there's a significan: safety issue here and whether

the design basia zre adequats is -- I don't really
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follow that.

CHATRMAY MOORE: Well.it goes back ta the
gafety issue of what information is necssgary at this
point in Lhe proceeding to determine whether you have
complied with the regulations. That's the gisc of the
cortenticons that are in front of us on material
cortral ard accounting and physigal security. And
vour answer essentially is that’'s an entire isaus
tkat’'s bavond the scepe of the proceeding and can only
be looked 2t later. When the regulations -- ceértainly
wren reading of the regulations suggests that
irformation on material <ontrol and accounting and
ptysical security must be provided at thia stace cof
tte proceeding.

ME. SILYERMAN: We don't read the
regulaticong that way.

CHAIRMAN MOORE: Well assurme for the
moment that the regulations say that. How have you

complied wizh them if they do say that?

ME. SILVERMAMN: Hell again, we don‘t
beliave they do say that, bur if we -- but what we’'ve
done is provided the information -- the very limited

information that the MRC staff has asked us to provide
and recommeaded that we provide in a standard review

plan. Tf - may, if we take curselves back jusgt for a
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minate. EBefore rthese 13Y1 amendhnents were mads o
acddress the nead Zor a conatruction -- autnorization
of emonacruction for a slutenium facilicy, we had this
type of facility tr=ated just like any other part 70,
or any other, for :that maczter, matarials license
facility in the Tnited Statea. That was after
environmanral reviews were complete. The applicant
was free (o construct the facility.

What it was reguesting from the MRC  --
without any submibttal to the NRC on the safety side.
Kll that was required was a possession and uas
licensze. What happeaed in 1271 was the NRC said we
want to impose some additicnal reguirements for che --
with respect to plutcnium facilicies.

And szo they =stablished a limited g2t of
determinztions that needed tc be made using terms
which T think are relatiwvely well understood in the
‘ndustry, design bagiz, principal S8C=z, to define a
limited area of inguiry that needs to be addressed and
regsolved hefore construction can be complete. We just
dn not believe that limited area of Inguiry inclades
material and accountability issues, physical security
izeueas, emergency planning igsues, operabor
mialificatieons for example, another aocod example.

JUNGE LAM: Mr. Silverman --
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M2, SILVERMRAN: Yes, =ir,

JUDEE LA : -- assuming Your
interpretation of thce regulacions zrs correct, =20
there ia a clear communicaticn bebween construction
suthorization reguests and possession  and  use,
assuming that be the case, Liow would yoa dsal with the
undamental isste here, which 4is a =zafeby issue
re’ated to posseszsion and use and operation may hawve
a relationskip with how the facility is constructed,
hew do you Gecouple the twe things?

Mz. SILVERMAN: We don't decosuple the two
things, if I understand your gueation correctly, Judge
Lam, We do -- a number of things have to happen. The
staff hzs to determine that our design basis are
adeguate, so that the fundamental dezign of the plant
iz likely to produce a safe plant if kuilt in
accordance with that design.

and +*hen the requlation =ays befcre we can
begin to operate this facility, not only will we have
to provide all that other safery information and all
that other physical security and material control and
emergency planning information, but we also will have
te ke subject to KRC  inspectien. The rule
specifically says that the NRC will autherize us to

operate once they've determimed that the priacipal
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z53 have been bullt in accordance with the design.
I hope that answers your question.

JTDSE LAM: TYes, thank vou.

CHRAIRMAN MOORE: Mr. 3ilverman, if GANE iz
aoourskely quoked from the standazrd review plan --
excuge me, Judge Kelker, go ahead while I try to find
Fhe quote.

JIXGE KELBER: The standard review plan,
a8 you have stated, asks for a Llimited amount of
material contrel and aceounting information, What is
the relationship of that information to the basic
design cf the plat?

ME. SILVERMAN: Well I'm nok an engineer.
I imagine there 12 aome relaticnship.

JIDGE  HELBER: Well it's a crucial
gquestion.

ME. SILVEEMAN: I'm Eorry?

JUDGE KELEER: Maybe we should be briefed
by aome sxpert because I ¢an underastand quite clearly
zhat our phyaical features of the plat that are
important to material coentrel and accounting. For one
-hing, simply the desicn of piping systems and their
ability to measure and possibly retrieve material from
che pipea. BAncther has been mentioned by GRNE. That

is just the placement of viden cameras. Typically in
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modern conatruction, and inerzasingly so in rhe las:s
severzl years and in the years Lo come, survelilllance
ig provided for inicially, nobt at the end. So I think
we =meed ko know whather information that is being
provided on this sysgtfen -2 pertinent to the design,
and if irt'=2 not, what's missing. It's —rue there's a
riak involwed and it's ot clear to whom the risk is
involved, But part of our function in tkeses hearings
is to ensure that people don‘t go off the deep end
wrthout a safety net.

Mz. SILVERMAN: If I may? I the pmsition
of tha Board iz that we're regquired to demcnetrate
material control and accountability -- address those
issues at the design stage, youa would be -- and hefore
a pcassession -- a full possession and use license
application is filed, I think you'll be imposing a
requirement that has not besn imposed on any other
fusl ¢ycle or materials license facility t“hat I now
af. Bgain, a facility like this, were it ret for the
1971 changeg to the regulations, could simply be built
after the environmental revisws were done. And
whether the applicant would need te do is submilt it's
material ccntrel and accounting plan with its
application for pogseassion ard use. I also think to

gome dearee we!re really dealing with iss=ues of cost
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nere arnd not mafety.

JUDGE FELBZ=R: Well partly. Bur the
gquestion i3, what informalion i3 pertinent new at zhis
dosign stage £o tae implementacion of materisl control
and accaounting svstem, because that certainly is a
principal sygtam. The question is, what information
i3 sought now that is pertinert tc the degign? Taat's
4, T thinx, a fairly straight forwsrd question, and if
yeu don‘t have experts here wha can answer chare,
perhaps we could be hriefed at a later date.

CHAIRMAN MCGRE: Mr. Silverman, I have in
front of me an excerat that I took from your CAR, page
13-1. I quess it would be technically 3Jeckien 13
entitlad salfeguards and 13.1 is entitled phyaical
gecurity plan. It's & very hrief paragrash, -wo
gentences. The second sentence, and the only
pertinent one, says D08 commits to provide a plan chat
neetz the reguirementa of 10 CFR, Secticon 73.20,
Sertion 73.45, Section 73.46 and 10 CFRE FPart 73,
Anvendix B, general coriteria for security personnel;
Appendix C, licenses safeguards contingensy plans:
Avpendix &, reportable safeguards events and Appendix
H, weapona qualifications criteria. That, I believe,
ig the sum total of what you have put forth on the

physical plan. Is that incorrect?
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M3, STLVEREMAN: It Ls correct,

CHAIEMAN MZCRE: MNow does the staff have
to draw any conclusziers, or urnder the requiations are
any conclusicns reguired at this stage ag £o physical
security plan?

MR. SILVERMAN: We bellewve the answer to
tkhat is no, Your Honor.

CHATRMAN MOORE: Then why is 13.1 in here
at all®

MR. SILVEEMAN: For a very good reason.
As . zaid at the outeet, the standard review plan ia
-he staff‘e guide and tkeir view, [ believe, of what
information they reguire and satisfactory level of
infeormation. We have provided thia information to
Facilitate the application process, but we don't
nelieve the regulation recguires it.

CHAIRMAN MCCRE: 8o you disagree with the
at=*f'a interpretation that the regulations rzquire
iz, which you’wve already zold me is what the standard
review plan i=.

MR. SILVERMAN: Well we should bear from
the gtaif on their view, but if that is their view, if
tmat is their interpretaticn, then we would disagree
with that.

CHATREMAN MOORE!: hoguma for the moment
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that the estaff’'s inzespretatien is correczt, did you
nrovide any addizional iaformation aboucs phvsical
security and RAIs to the araff?

M=. SILVEREMAN: We don’t think sc. 1t's
pesusible Chabt we did.

CHALRMAN MOORE: Azzume Zor the moment
tha- the staf's interpretation is corregt, how could
anyone, reasonable or otherwise, draw any conclusion
about physical security from what I just wrcbe Lo you
that‘a in 13.1 of the CAR, other than the fact that
there will be a physical secarity plan?

MR, SILVERMAN: Well I bkelieve that the
standard review plan ca’’s for broad programmatic
commitments. I may be paraphrasing it --

CHAIRMAN MOORE: Do you have the standard
rewiew thing here?

ME. SILVERMAN: Yeaa, porticn=s of it.

CHAIRMAN MCCRE: Can you pull up when it
wa® -- with regard to the physical securicy plan -- or
phyzical security that ic calls for?

ME. SILVEERMAN: I can read wyou the
infermation that's called for ander the constriction
approval for physical security, it‘s a paragradh.

CHATRMAN MOORE: Ckay, please do,

MR. SILVERMAN: "Although the applicant is
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nokt expected to submit a physical crotection plan for
ronstruction approval, the applicant shouid commib to
devcloping and implementing 2 phygicas protbection
svetem that meets ¢r exceeds the acceptance cricerza
in Secticn 13.1.4. If provided by the applicankt, the
primary reviewer shculd evaluate the propesed location
and construction technigue and materials of the
buildingg, preotected vital material access and coatool
atccezg barriers, vwvehicle barriera, alarm stationa,
security search or control points and vaults to ensure
thak the commitments and program goals as deacribed Zn
Section 13.1.3 =re approonriate for the physical
protecticn abt the design stags.’

Thaz's the paragraph, and I wou-d
undergcore the phrase "if provided by the applicant."

CHATRMAN MOCEE: But vou've already sactd
what that’s the staff’as -- agreed with rme that that'e
-he staff’a wview of its interpretation of what the
requlations are.

MR. SI_VERMAM: No, I really would like
you to get taat from the staff to be certair of that.

CHATREMAN MOOEE: We’ll get there. And you
disagree with that staff interpretatiom.

ME. ASTLVERMAN: Onse again --

CHATRMAN MOORE: Okay. Now assuming che
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sraff interpretacicon is correct, zhen have you met the
regulation by Secticn 13.1 of the CAR?

MR, SILVERMZN: We bhelisve we have,

CEAIRMAN MOORE: Agauming the staff's
interpretatinn is correct.

ME. EBILVEEMAN: Yes, because che scaff’a
interpretarion is eriodied in the SRP anc we balieve
we met the --

CHAIRMAN MCORE: Lez's go thrcugh all of
the thingsg that you just read to me and tell me where
in the CAR T can find thoose dealing with mater-als,
abouk hal fway threough.

MR, SILVERMAN: Wwell again, the First
sentence says "The applicant shkould coommit o
developing and implementing a physical protaction
ayaten that meeta or excesds" --

CHATRMAN MOORE: I will state that =zhe
aentence I read to you says you're going to do that.

MER. EILVERMAN: Righr. "he wvery next
gentence, which is the remainder of the proviaions
says "If provided by the applicant," and then it goea
into a list of items that the primary reviewer --

CHAIRMAN MOORE: Let's go through those
items. Have you done those?

MR. SILVERMAN: We have -- I presume we
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have identified - chere zze a runber of items in
tiere which we did not provide, Your Honor, we don't
believe wWe're required and we don't believe that
languace regquired us tc.

CHATEMAN MOORE: wWeould it bhe fair to say
once again with regard te matsrial control and
acgounting, in the sgame way that we’'ve Juat Jgone
througk this with physiecal security, that if wou
acoept the staff’s view of the regulation reflected in
the staff's gtandard review plan, tha: there are alsc
matters that vou did not provice the information n
your CAR on makerial ccntrol and ascourting?

MR. SILVERMAN: Only Ztems identified as
voluntary, that the staff even in the standard review
nlan itself has net specified.

CHAIEMAN MOORE: Fine, Mx. Silwverman.
Oonce again, I will repeat to you, if you aczcept the
staffrs interpretation of the regulaticon, ard we know
you den’t, but if you accept that interpretation, are
there matters that vou did not provids in the CAR
concerning matsrial control and accounting?

MR. SILVERMAN: There ars no matters that
the gtaff mandated that we provide -- I'm sorry, it's
an important diatinctien. Yeah, there are items that

we did not include --
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CHAIRMAN MOORE: Fine. My point is --

ME. SILVEEMAN: -- which are in tnal, but
they are volurtary.

CHAIRMAN MIORE: -- if wou accep: theo
staff’'s interpretaticn and I do not know if that
intsrpretatior iz correct --

ME. SILVERMAN: I understand.

CEAIRMAN MOOEE: -- and you disagree with
—hat interprecation, thac’s a given. Bus if wou
accept their interpretation, that was simply my
question.

ME. SILVERMAN: And let me say that if
thelr interpretation 12 as you have pogited it, 1f we
look at that language, the way I read thar language.
it gays that their interpretation iz we must commit teo
the hrecad preogram goalz but we may provide other
information -- that’'s what it says. hnd we have
provided the required infermation and some perhaps of
tne voluntary information that they don't apparently
bkelieve i# necsssary to meet the regulation, we have
not provided,

CHAIRMAN MOORE: Fine. T you have
anything further?

ME. SILVERMAN: No, sir.

CHAIEMAN MOORE: Staff.
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ME. =E0LL: Your Henor, on Conzenton -
regarding the material control and accounting sysbems,
I think you first have to losok to the regulaticas in
10 OFR Part 74 rather thkan thke atandard review zlan.
ind the reculations in 10 CFR Part 74 contain no
reguirements specific to the design of MO&A systems.
S regardless of whether the standard »eview plan is
an interpretazion of the rege by the sbatf or
regardless of how you characterize the SEF, you have
~3 locok to thke regulations themselwves, &ard Fart 74
contains no requirement --

CHAZIRMAN MOQRE: Mr, Hoil --

MR. HULL: -- and Part 74 was ot even
referenced in the notice.

CEAIRMAN MOORE: -- Mr. Hull, is the SEP
Lhe ataff's interpretaticn of the regulation?

MR. HULL: I wwould not characterize it as
the staff's interpretaticn.

CHAIRMAN MCORE: Of how an applicant can
mest the regulation.

MR. HILL: The standard review plan sets
forth one acceptarle way in which an applicant can
proceed. I would not characterize it though as the
in-erpretation or an  imnterpretaticn of he

regu.aticre. I certainly had no input into the

NEAL R, GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., HWY.
1202) 2344435 WASHINGTON, D5, 20005-3701 WWHENGElRrass, Com




io

11

12

1z

14

1=

le

17

13

1la

20

21

22

23

24

25

srandard review plan, I don’t kneow if anybody =lae in
the Office of General Counasel did. Butb vou first have
ko look teo the reculaticons themaelves, Tf the
atandard rewview plan 13 not consisbent with the
regqulations, vou can't go by what the standard revioew
plan =ay, it wvery well may be some incorrect
statements in there thatr are not consistent with Che
regqulations.

JUDGE LAM: But what you're aaying is the
grP reflects only one means of compliance, there may
be othews.

ME. HULL: That's correct.

CHAIRMAN MOORE: #r. Hull, did the ataff
issue RAIs on the phyaical security plan with respect
to the CAR and material control and accounting?

MR. HULL: I bhelieve the staff did, Your
Honor. I dic not foecus though on those EAIS in
preparihg my response to the contentions bezause the
DCS resoonses to those RAIs on the construcktion
authorization request were not submitted to the ataff
until after the contenticns were filed. 8o I did not
view it as being proper for me in responding to the
contentiona to rely onl responses that were not
available te the petitionsrs when they were filing

their cententiong.
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CHAIRMAN MOGRR: Khy did the staff file
those RAIS on “he CAR if itf's not appropriate anbil
the cperating phazs of the stall’'s review?

MR. HULL: = hawve not discussed that with
the staff, I can't answer that guesrion.

CHAIRMAN MOORE: Well, would yvou like to
renture a guese?

MR. HULL: I'm not going to guess at this
point, kut I'1ll cornfer with the project manager, Lrew
Perasinko. Bear with me fcr a mnoment.

(Brief pause.]

CHAIRMAN MOCRE: Is DCS' material confroo
and acccuncing & principal system or component of the
faci_luyT

ME. HULL: I dor‘t think it is a principac
gyatem, I think the word principal is Ehe key word
here, Your Zdonor. IL'a a system cartainly, bur =
Aoa't believe it's a principal system as the term 13
used in the regqulations.

CHATRMAN MOORE: Is the shysaical securiby
ays-em either a princ-pal system or component?

ME. HULL: WMo, 1873 not. Bcth the MI&EA
issues -- ['m sorry -- material contral and accounting
issues and the physical zecurity issues are dealt with

-- will Be dealt with later when DCB actuwally applics

NEAL R. GROSS
COURT REFORTERS AMD TRAMSCRIBERS
1323 RHODE ISLAMD AVE., MW
{202) 334-4433 WASHINGTON, DG, 2005-3701 v Nealrgress om




14

11

12

1z

14

15

1ls

1%

18

i3

20

21

22

23

T4

25

263
for authority to possess and use special nuclear
material. And I think that's consistent with the
regulation wording kere we are fecusirg on in 10 OFR
70.22. 70.22(a) =tates 'Each application for =
licenze," and then if wou <o to 70.22(f) it states
"Each applicaticn for a license to possess and use
sperial nuclear material in 2 plutonium processing anc
fuel fabrication plant," snd then it goes cn. I don't
think we'r= there vet, Your Honor, we'rc just
sonaidering the ceonatructicon auvtheorizarion regquest.
Wwe are not yet -- we d¢ not vet have before us an
application for a Part 70 license, that’'s going to be
submitted next vear.

JUDEE KELEBER: But our proplem, Mr. Hull,
ag has been referred to earlier, ig the circularity;
that is to say 73 (b} (12} {=ic) whatever, incorporates
the infarmation in 70.22(F) aad it seems as thougs the
requlationg want all the information all at once and
they want it later as well,

MR. HULL: Your Honor, I agree with you.
The regulations certainly could have been written in
a more clear fashion. I would note that 70.232 was
initially promelgated in 1956, whereag 70.23 was
eatablished in 1971 and I believe, as Mr. Silvernan

referenced, the 1971 acticn was taken specifically
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witk zregards to thesse plulbonium fuel! processing
faciiiviea. 3o I don'b know how closely vol can rzad
70.22 and 70.23 Logether, although obvicusly I do
recognize hexre that ¥0.23(b) does contain a reference
back tao 70.224(f).

CHAIRMAN MOORE: Wwell, ‘b’'s more than justc
a reference back, it says "On the basis of information
filed purscant to'.

MR, HILL: But again when yvou go back o
#3.22¢(fy, 1= talks akout the applilcaticn for the
ackuwal Part TC license. We don't have such an
apmlicarion yet.

CHATEMAN MCOORE: How many apptications
have been filed to date?

MR. HULL: There's Jjust heen ohe
application filed and that was ZIor the conatruction
avbaorization redguest,

CHATRMAN  MOORE: Is the CAR an
application?

KMR. HULL: It'= a reguest for construction
authority. I'm not sure if you can te>m it as an
application, it’s certainly not an application for a
licanae. Ir‘s =31 application for construction

authority.

CEAIRMAN MOORE: Do the regulationa use
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CAR, comstructicn authorizabtion reguesec?

ME. HULL: TI'= scrry, do the regulations?
I don’t believe <here's aky reference in  the
regulations to a construction authorization regquest.

CHAIRMAN MOCRE: Where did you coms up
with that term?

MR, HULL: CZt's used -- obvicusly, Part
50, when you're talking about nuclear power reactors,
containe extenpive provisiona there apout congtruction
authoriky. Part 70 ecertainly lacks any of thoae
gpecific requirementa regarding construction
authority. But I don‘t think there’s anything in Part
7¢, which prohibita the filing ¢f & construction
authorization request geparate from the actusl license
application.

CHATRMAN MOOEE: Is there anything that
permits 1t?

MR. HULL: I believe if jyou look at the
way 70.23 is structured, 70.23 certainly permize it.

CHATIRMAN MOORE: Well, 70.23 uses the term
use and possesgion, but nowhere do I find the term
CAR.

ME.  HULL: I agree there is o
congtruction authorizaticn reguest term in T0.23.

CHAIRMAN MOORE: So my question was do the
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regu_aticrs permit it.

ME. IIULL: Yes, they do. 70.23{a){7) and
70.23(h) arc the regulalions at issue here, as stated
in the FKotice which initiared «this hearing.
70.23(a) (7 deala with the environmental part of the
gzaffres ewaluatiom, 73.23i{o) deals with the gafery
party.

CHATRMAN MOOEE: Ckay, but couvldn't char
just as easily be ccne amd mean with the apglicaticn,
and the application referring to cone applicaticon for
the whole ball of wax?

ME. HILL: If vou lock at 70.23{a) {7} and
70.23 (b}, those are the regulations we're dealing with
now. When tae actual application for an operating
license ig filed next vear, then 70.23(a; (8} kicks in.
That’a where the rules require the Commission to
approve the as-bullt facility., B35o there’s definitely
a two-part procesg there reflected in theose taree
provieions withina 70.232.

JUDSE LaM: Mr, Hull, how doegs the staff
Fulfill ite overaight and enforcement regponsibility
when we have a two-step ligensing process here? Let
Tne be mnore specific, If ard when there are safety
iggues freom the use and possession of material and

from the eperation of the facility, if there were
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gz"ety issues coming cut from the operation <f the
facility, and if they are related somehow back to now
the facility l& ccnstructed --

MER. [IULL: I think as Mr. Zilverman
referenced earlier teday, DCE proceeds here at its own
risk. =f they go ahead and build this facility, that
doss not by any meansg zignify that the araff is going
Eoc _et them operate the facil-ty. They chose to btake
this two-step approach and they proceed and their own
risk.

JUDGE LAM: 82 the staff hasg the full

aathority to rectify things when you see deficiencies

later <n.

ME. EULL: Yes, and the expectation on tae
stafs's part was thar the second -- I shouldn’'t say
the second -- the cengideration 2f thke application

thaz DCs plans to file nexr year Zor a Part 70 license
is going to involve many, many more issues than what
we’re dealing with now in  this comstruction
authorization requsat.

CHATEMAN  MOOQRE : Let's move ol Lo
Contention 3.

MR. SILVERMAN: Judge Moore, may I just
add that we've confirmed that there is na RAI on

material contreol and acgountability or physical
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security.

CHAIEMAN MOORE: Thank wou.

ME. CARROLL: Your Honor, this has neen a
really, ceally deep discussicn and I have just a
couple of comments that have come up, if I may, before
we move Orl.

CHAIEMAN MOORE: Al right,

MS. CARROLL: I°ll be brief.

CHATIRMAN MOORE: Obhwvicusly we're going to
get back to thiz on the motion to dismias.

Ms. CARROLL: Yes, that occurs to us foo.

I want to say this, this is neot -- DTS hasg
almost zero risgk here and every time we use the Eerm
DCE, it means every taxpayer in this zroocm and
construction, as Judge Moore acknowledged, haz an
enviromnmental imDact. And toc wazte the taxpavers’
menay and to waste gome of the natural area of Scuth
Carolina <o build a facilicy that is so pocrly
engineered it will never operate is not only inmoral,
but itz a breach of your contract, because on page H-
6 of your contract, it savs that the technical
directian aﬁd,management surveillance shall ot impose
tasks or requirements upon the contractar, blah, blah.
The techmical direction, to be valid may neot -- and I

~efer to Part § -- reselt in non-conformance with NAC

NEAL R. GROSS
COURT REPORTERS AND TRANSGRIGERS
1323 RHODE ISLAND AVE., NW.
(202 234-4433 WASHINGTON, D.C. 20005-3701 w1l grass. Gom




&1

i

1

22

23

24

25

25%
licenze requirements. Zo it's very iloportant and the
DOE and the taxpayersg and the nature of South Carolina
take a huge risk if vou don‘t address this issue cow.

CHATRMAN MOCRE: Would you address GANE
Contention 3, inadecdquate seismic design, please?

ME. TAFRQLL: I have bwo more comments.

We chaink thart the definition of aystem is
w2ll covered in 74.5% paragreph {d) and {e}. And so
ved, the material contxol and accounting is a systen.

CﬂAIRMAN MOOER: Ma. Carroll, when we sec
oct the schedule, we did not allow for rabuttal.

M3. CARRCLL: ©Oh, I'm sarry, I Ehought
thig would help.

CHAIRMAN MOORE: And zo, will you address,
8 I‘ve asked, Contentisom 3, pleases.

M&. CARRGLL: 0Okay. Actually late last
night when we talked to our seismelegist, we have one
little document we have te recover and thougiat we'cd do
it over lunch and sc if I ¢ould leave that one and
come back, go on to 4 and come back to 3, I need to
get a page out of six inches of paper and I'm not
prepared. I planned con doing that over lunch. 3So 1
would be prepared to ge to Contentieon 4 and 5, if we
could just come back to 3 after iuach, And it is

quarter of onhe and T'm getbing 2 little hypoglycemic
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here myeelf.

CHAELEMAN  MOORE: Well, lec’'s addreas
Contenticn 4 guickly, pleasze.

MS. CAEROLL: Okav.

CHAIFMAN MOOEE: And really, -f you would
just anewer this guesticn, the applicant and the staff
have pointed cut and there are legicns of authority
From the Commissicn and the old appeal toards, chat
what i2 at issue in a licensing proceeding -- any
licensing proceeding -- 1is the applicatior of che
appliecant. The staff’s review is part of the owverall
licensing process but ig not subject te lirigation.
Indeed, the staff need not even be a parry Lo a
proceading, and this is an informal proceeding. The
gza*f opted to be a party, but they did not neec to be
a party uncer the informal subpart L rules.

So isn't your centention in the teeth of
all of the authcrity that the ataff's rewview is not
the zubject of any license application litigaticon?

M5, CARROLL: We are aware of the
arguments. Ic‘s hard sometimes [or environmentalists
ta geparate out the cbvious safety hazards from what’s
l=gally allowable. I have a wvery brief etatement
prepared that won't take long to kear and so maybe if

I just procesd with this, I'11 be satizfied.
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CEAIEMAN MODRE: IZ it address=s3 the
staffrs competence, isn't it irrelevant?

M3, CRRRCTI:  You know, it @see o this
fundamental problem thal’z really bogging us down
today, waick ig this is an artificially segmented,
truncated process and ir is hampering everybody here
every ater of the way.

CHATRWAN MODRE: Hucase me, Ms. Carroll --

Ms. CARRECLL: 2o that is the fizst
fundamental miszake they made.

CHLIRMAN MOORE: -- even if this were one
proceeding, there wexe one application, isn’t the
staffra review not part of the legitimate grist for
the mill in litigation?

M=, CARRCLL: Wefve raizsed the issus
because we want the Board to Lake it inteo acccunk whean
reviewing the c¢oncentions and it taa a perva3sive
aZfart on this proceeding.

CHAIRMAN MOORE: All of which may Ee true,
nut the Board haz no jurisdiction over either the
staff'as competence or their review of the license
applicaticn.

M5. CARROLL: So you ¢ouldn’t --

CHAIRMAN MOORE: That's why it‘s outside

the =mzope of the proceeding.
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MG . CAREOLT.. 50 you couldn't pass Chs
recommendation up that vour participaticen in chis
proceeding has made it evidert that furtker training
would ke reguired hefore the KRU embarked on this
li¢ensing proceseding or --

CHAIFRMAN MOORE: The participants sre frec
ro seek Commission interventisn in a proceesding, bub
-his tribunal a authority is highly circumscribed and
it ig circumscribed in the way I have =zet forth.

8o wvery frankly, your conkbention is
siearly -- Contentior Number 4 -- beyond the scops of
the proceeding.

M5, CABROLL: Would wou like teo go &
nefore lunch or after lunch?

CHATRMAN MOORE: Ct°s now quarter of one -

MS5. CARROLL: We can pick up on 3 after
lunch, that’se a meaty one.

CHAIZMAN MOORE: Can everyone deal with 30
minmutes for lunch?

{No response. )

CHAIRMAN MOORE: Then we will reconvens atb

MS. CRRROLL: Thirty minutes? Did I hear

vou corractly?
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CEAIFMAN MOORE: Correact.

M5. CAIRALL: That's nck long enough.
Zvar if I waz at homs and I had a sandwich prepared,
that “ust geems short -- I'm sorry. We have to driwre
somewhers, you know, and hopefully some place better
Lhan McDorald's.

CHAIRMAN MOORE: Farty-five minucas.
We'll recess [or 45 minutes Zor Jurch ard we'll
reconvene pracisge_y ar 1:30.

(Waereupor., a luncheon recess was taken at

12:45 p.T., the ¢onference to resume at 1:30 oo,
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