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[I.5. Nuclear Regulatory Commission
Washington, D.C. 205535-0001

Peter 5. Lam

Administrative Judge

Atornic Safety and Licensing Board
.5, Nuclear Eegulatory Commission
Washington, D.C. 20555-001

Subject: Duke Cogema Stone & Webster Proposed Protective Order
and Nondisclosure Affidavit

Dear Members of the Licensing Board:

Attached, in accordance with the June 20, 2001 Order of the Atomic Safety and
Licensing Board {(Board) regarding the Duke Cogema Stone & Webster (DCS)
Construetion Authorization Request (CAR) [or the mixed oxide (uel fabrication faciiny,
iz a proposed Protective Order and Nondisclosare Affidavit in a form that is acceptable o
DCS. In accordance with the Board’s recommendations in the Juns 19, 2001 telephong
conference, DCS has adepted in larpe measure the Linguage of the protective order and
nondisclosure affidavit approved by the Atomic Safety and Licensing Board in the
December 17, 1997 Memorandum and Order in Pgvate Puel Storage, LLC (Tndependent
Spent Fuel Storage Insiallation), ASLBP No. $7-732-02 - ISFST (1997) with some
modilicationg.

During the June 19, 2001 telephone conference, the Board suggested that DCS
reevaluate whether all of the proprietary information was properly designated and
whether any of such information ¢an be recategonized as non-proprictary, THCS has
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reconfirmed that the proprietary information has been appropriately designated.' The
proprietary information in the CAR and supporling documents can be characterized as
either confidential financial or technical information.  After issuance of the Protective
Cwder, and after execution of the Nondisclosure Affidavii, DCS would be willing to give
each Pefitionar one copy of the finaneial mnfrmation for its use in this proceeding.

Tt is critically tmpertant, however, that nuers robust and sffective controls be
established over the disuibution and 1se of the proprictary technical process information
coniained in the CAR, This information discloses highly confidential details of the
technology developed to manufacture MOX fuel i a fully automated plant environmenl.
The Cogema MELOX Ffacility rapresents a significant investment both in equipment and
technology improvements that has produced over 95% of the MOX [uel assamblies
fabricated worldwide. Significant patented and patentable technology and commercial
trade secrets have evolved from both the design activities for this facility and the more
than six years of successful fiuel fabrication operation aed faciliry 1raintenance.

‘The MELOX facility design and Cogema’s Plutonium Finishing plants design are heing
directly used by DCS in its current wark on the MOX fuel {abrication facility at
Savannah River and this information must be maintained in stdclesi confidence by DCS.

Protection of this technology and related comumercial trads secrets, a portion of
which is contained in the CAR_ ig of vital commercizl importance in the world market.
Cogema has undertaken preliminary negotialions in Japan and other countries to utilize
this technology in the constriction of MOX fuel fabrication facilities. As a consequence,
the adverse impact would clearly be significant should this information be compromised
by an inadvertent disclosure to the public.

Furthcrmore, if the information were to be disclosed publicly, there would likely
be no adequate remedy for the commercial injury that could be incurred. This is
particulariy the case where, 4s here, (he Petitioners may not have sufficient financial
resources to compensate DXCS, its partmers or affiliates for such injury.”

! DCS’ position is supported by the NRC Staff. See lefter dated May 4, 2001 from
Michael F. Weber (NRC) to Robert H. Thde (DCS).

?  Furthermore, under the Board’s June 20 Order, DCS would be providing this
information to persons and organizations that have not yet demonsiruied standing fo
participate in this proceeding and have not yet formulated one good cotitention.
While we understand that the Board has interpreted the Commission’s referral order
(CL1-01-13} as requiring such a procedure at this early stage of the process, DCS 15
not aware of any casc before the NRC adjudicalory boards in which persons not yet
gratited standing to participate as parties to a proceeding have been afforded access to
an applicant’s proprietary information. DCS believes that the non-proprictary
version of the CAR contains ample and detailed information sufficient to formulate
conlentlions.
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With respect to the comtent of the attached Protective Order and Nondisclosure
Affidavit, as stated earlier, DTS has adopted, with some modifications, the language
approved in Private Puel Storage, Of partigular importance are the provisions laken frotn
the Private Fuel Storage model fhat permit examination of the proprigiary techmical (as
opposed lo Onancial) materials oniy at designated DCS or Morgan Lewis & Bockius
offices. Artangements of this type have been approved in the past governing access 1o
proprietary information (see Louisiana Energy Services, [P, (Claiborne Garichment
Center), ASLBP 91-641-02-ML, 1994 WL 171910 {N.R.C .}, in which the Licensing
Board required that access to proprietary financial information be made available only at
the Washington DC offices of applicant’s counsel). In this case, Lo accomnodate the
Petiticners, we are willing to make the technical information available at HCS offices in
Aiken and Charlotte, as well as at counsel’s office in Washington, T.C.

DTS believes that the provisions contained in the attached Protective Order and
Nondiselosure Atfidavil are necessary to adequately protect the confidential nature of this
information and do not impose any unreasonable restrictions on Petitioners.

Sincerel 1
@ ] ﬁL/
Donald J. Silvaﬁ/ﬁ

encl.
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PROTECTIVE ORDER GOVERNING .
ACCTESS TO DUKE COGEMA STONE & WEBSTER
CONSTRUCTION AUTHORIZATION REQUEST
FROPRIETARY INFORMATION
This Protective Order, filed it conformance with the Alomic Safety and Licensing
Board's Order of June 20, 2001, governs the digelosure and use of proprictary
information (as detined in the attached Nondisclosure Affidavit), owned or possessed by
Duke Cogema Stone & Webster ("DHCS” or “Applicant™) or its partners and atfiliates,’
and contained in the DS Construction Authorization Request ("CAR™} or in documents
submitted to the .5, Nuclear Regulatory Commission (“Commission” er “NRC™) in

support of the CAR, to and by persons and organizations whe have requested a hewsring

on the DCS application for Construction Authonizalion (Petit:oners™).

: DS partoers and affiliates include, but ate not limaited to, Duke Engineering & Sennces, [ng.,

Cogema S.A, Cogema, Ing,, aad Stons & Webster,



The proprictary in‘ormation in the CAR and supporting documents can be
generally characterized as either confidential financizd or techiical information, and this
Proicetive Ovder ireats them somewhat differently. A copy of the proprietary information
ot a confidential firancial natiwe will be given 1o qualified Petitioners, while proprictary
information of & confidenzial technical nature will be made availahle for viewing at
certan [ncations.

Those petsons who arc qualified pursuant to this Protective Order, aml have
executzd a nondizelosure a“tiduvil, in the form attached to this Protective Order—the
torms of which are hereby incorporated in this Protective Order—shall be permatted
access to proprietary information under the following conditions:

A Only those porlions of the propristary information that are bath relevant to
and noeessary for the preparation or litigation of the Petit.oners’ contentions shall be
availabie to Peliliorers pursuant to this Protective Order. For the purpose of determining
wheflier proprietery information is relevant and nccessary for pruparation cf contentions,
the Petitioner shall: 13 identify the subjeet matter of its contemplated contention; 2) show
that “he non-propristary version of the document is insufficient {or the Petitioner Lo
formulale the contention; and 3) show that the Petitioner cannot formulate a contention
on the matter without the proprigtary information. Thereafter, the Licensing Board, after
opportunity for response by the Applicant, will determine the relevance and necessity of
Lhe disclosure.

B. Onee the provisions of paragraph A, above, are met, and the attached

nondisclosure affidavil has been executed, the following persons witl be affonded access



lo proprietary information under this Protective Order for the purpose of prepaning
CONLCTLIONS:

1. Donald Momak

K-

Glenn Carrall

3 Ruth Thomas

4. Edna Foster
Additinns or substitutions to this list of individuals for whom aceess w proprietary
informatien may be provided under this Prolcctive Drder must be made in aceordance
with the provisions of parapraph C, below. This does not walve any partics’ objeations to
any proposed expert’s qualifications o testify conceming mztterg in this proceeding.

C. 1. Cther persons may have access to proprictary information only (a)
on a “need 10 know' basis, (b) when they have been approved by the Licensing Board
pursuan to this Protective Order, and {¢) when they have exceuted the attached
nondisclosure affidavit. The Petitioners shall advise DCS and the Licenging Board, in
writing, of the names and quaiifications of any additional persons, not carned in
paragraph B above, for whom aceess to proprietary information is sought.

2. To qualify an expert for access to proprielary information, a
Petitioner must demonstrate that the expert possesses the technical competence neeessary
to evaluate the portions of the proprietary information that hs or she may be shown. 1la
proposed expert’s qualifications are challenged by the Applicanl, the sponsoring party
rmust demonstrate that the cxpert is qualified to evaluate the specific proprietary
information that i3 to be reviewed by the expert. An expert’s qualifications to review and

cvaluate portions of the proprietary information parsuant to this Protective Order may be

¥R



stiputited by written agreement between the Applicant and the Istitioner, and presented
to the Licensing Board for approval, or, inthe absence of such agreement, may be
determined by further order of the Licensing Boand.

D, Frreons who receive any proprictary information (including transcripts of
in cumera hearings, filed testimony or any other document that reveals proprictary
in‘ormation) shall maintain the information’s confidentiahty as reguired by the adtached
nondiaclosure affidavit.

F. Parsons who receive any proprietary information shall use it solely for the
purposs of participation in this proceeding before the Licensing Board and any further
Cormmission or judicial appellate proceedings in this case directly involving the
proprielary information, and for no other purposs.

E. Cnee granted access to the propristary information, persens shall keep a
record of all documents ¢ontaining or discussing proprietary information in their
possession or eontrol and shall account for and uitimately deliver tha information for
disposal 10 the Licensing Board, the Commission, er DCS, in accordance with the
nendisclosure affidavit attached hercto,

G. 1. DCS will provide one copy per Petitioner of proprictary
information of a confidential finaneial nature, and there shall be & limit of one transcripl
pet Petitioner for any procceding conducted on the reennd in which proprietary
infarmation is disclosed or discussed. Such confidential financial information and such
transcripts may only be reviewed by persons qualified to have access to proprietary

informarion in accordance with the provisions of puragraph C, above, and who have



cxcouted the attached nondisclosure affiduvit. Petitioners shall not reproduce or
photocopy Lhese transcripts or condfidential financ:al imformation.

Z. T3S will nat provide Petitioners with copies of proprclary infotmation of
a :cehnical nature. Suck technicn. mformation is highly confidential and will only be
available tor viewing af the designated locations listed in the altached nondisclosure
affidavit. Petitioners will be ablc to take notes ef this information,

H. In addition to the requirements specifed in the attached nondiscloswre
affidavit, all plesdings and correspondence in this procecding (including testimony) that
contain or discuss any proprietary information shal.:

1. he segreeated and served only

R on counsel for DS, the Assistant for Rulemakings and
Adjudications in the Qffice of the Secretary,” the NRC Staft, a representative of each
Petitioner who has signed the nondisclosure afficlavit attached hereto, and the mdividual
members of the Licensing Board;

b. tv U.5. Postal Service registered, express, or certified mail;
by mssenger-courier or overnight delivery service (= g.. Feceral Express); or by personal
delivery; and

o in two sealed envelopes including (1) ar outer mailing
envelops bearing the name and adiiress of the addresses and the statement “PRIVATE.
T BE OPENED BY ADDRESSEE ONLY™ arwd (i) an inner sealed envelope with the

statement "CONTAINS CONFIDENTIAL PROPRIETARY INFORMATION.”

)

: Tha original of the pleading oy correspondarce containing the proprietary intormation (without
additioma] copiss) should be directed to Emile T Jutian, Assistamt for Rulemakings and Adjudications,
Bulerakings and Adjudivations Staff, Office of the Secretary.



Addressces shall take all necessary precautions to easurc that they alone will open
anvelopes se-marked. The outer envelope will contain the intended recipient’s name and
alifress, and will bear no marking ot indication that the documert within contains or
discusses proprictary informerion,”

2. ‘pclude an attached cover Ietter or memorandum toat briefly
descrihes the comsents of the pleading or carrespondence without reference to any
proprigtary information such that the cover Jetter or mema randum can be placed in the
public docket of this proceeding.

I Persons who have reason to suspect that documents containing or
discussing proprietary information may have been lost or misplaced (for example,
becanse an expecied paper has not been received) at that nroorielary information has
stherwise become available to unauthorized persons, shall notify the Licensing Board
promptly of those suspicions and the reasons tor them.

I Organizations ihat are represented by persons whe sign the attached
nonéiselosure affidavit will be bound by and jointly lisble with the affiant for breach of

the con fidentiality obligations of the affiant.

5 Motwithstanding the procedure that has been cstablished for the service of capies of docurments o
this proceeding, because o the subject matrer the Peritioners shall not make any facsimile ot e-mail
Iransnussion to e Licensing Board o ather pattics of any docurnent that containg or discusses proprictary
infremaron. Wilh Hus restriction in mind, and to facifilale e Licensing Board's preparation of &n
elecwonic hearing datahase, the pactics ghould submit to the Board copies of documents that contam or
disanes proprictary nfbrmation only on & 3.3 inch disketts of CTr-RoM iransmitied in accordance with the
provisions of paragraph H.1 above, and suitably matked in acentdance with paragraph 9 of the aprended
nnndisclpsure allidavit,
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L,

As Proposed by DCS

NONDISCTLOSURE AFFIDAVIT

, henyg duly

SWOITL, 5.ate;

L. Aw used in this nondisclosure atfidavit,

(a) “Proprctary information™ is (1) any infermation that (2 excmpt
from public disclosurs pursuant to the Froedom of Informetion Act, SUS.C§
352(bu4) and 10 CFR § 2.790{a}{4), andior (i) any inlormation vblained by
virlue of these procesdings which is not otherwise a matter of public record and
which deals with or describes details of the proprictary information.

{tr) An “antharized persan™ is (i) an employee, consuliatt or contracior
of the 1.8, Wuelear Regulatory Commission (“WRC™ or “'Commission™) entitled
to access to the proprietary information; {ii) a person who, at the invifarion of the
Atomic Safety and Licensing Board {“Licensing Board™), has exceuted a copy of
this affidavit; or (iii} a person employed by or an behalf of the Applicant and
authorized by it in accordance with NRC regulations to have access to proprictary
informatiorl.

fc) A “document” means any audio of video tape recording or witten
matter nf any kind, whélher produced, reproduced, or stored on paper, cards,
tapes, ribbons, disks, belts, charts, film, computer files, compuler saftware,
computer disks or diskettes, computer storage devices or any other medium, and

includes, withont imitation, books, reports, studies, statenents, speeches,



notebooks, calendars, working papers, matuals, memotakla, notes, instrutions,

lirecdons, Tocords vorrespondenee, diares, diagrams, drawings, Fuig, telephone

logs, mimites, und phatographs, snd also includes, without linitation, onginals,
copies (with or without notes or changes thereon), and aralts.

2. [ have read the June 2001 Licensing Board Proective Order issucd
in this procecding and wil! comply in all respects with its terms and conditions regarding
the proprictary information produced in copnection therewith. Twill proteet and keep
confidentiu] proprietary information aceardance with the terms of this affidavit,

3. | will nut disclose proprietary information to anyene gxcept an auther:zed
person. ] will protect documents containing or discussing proprietary information in
written or teeorded form {incinding any portions of transcripts of in ¢amera hearings,
filed Lestimony or any ofher documents that contain o1 discuss such propristaty
information), 50 that the propristary information conteined therein remains at all times
under the control of an authorized person and is not disclosed to amyone else.

4. 1 will not reproduce or copy any documents that ¢ontain or discuss
proprietary information by any means, except {for example, with regard to pleadings) to
the extent hacessary to make required service on the Licensing Board, the Office of the
Secretary, or other party authorized under the Protective Order to receive such service. [
understand that T may lake noies concerming such propristary information, and that [ will
he given (a) one copy of proprietary information of a confidenrial financial nature, and
{b) one copy of each transeript [ procesdings in which proprietary information is
discussed, subject, however, ta the terms of this alfidavit and the Licensing Board’s June

, 2001 Protective Order. So long as [ possess proprietary info maation, 1 will

1



conhrine to take these precautions unti} firther order of the Licensing Board or the
Cormmission:

5. L pon reasonable notice, 1 will have aceess to the propristary version of the
AR —that contains highly coafidential technical information—during regular business
hours al the following locations: (1} DOS™ offices localed at 800 Trail Ridge Road, in
Aiken, 5.0 (1) M85 offices located at 400 S, Tryan 5t, in Charlote, North Caroling,
and (i1i) Morgan Lewis & Bockius, LLP's office locuted at LG0C M. Street, N.W _, in
Washington D.C. At these locations, T will be ahle to view and lake notes o[ this
proonictary informeation.

fi. When not under my dirset control or the direet contrel of another
individual authorized to have access thereto, [ will keep and protect all documenls
containing or discussing proprietery information {including, wilhout limitation,
transcripts, pleadings that T may generate, and any notes that [ may takce) in a safe or other
Jocked storage container. Access to the safe or other storage container will be positively
controlled by use of keys or other comparable means. Keys and/'or knowledge of lock
combinations protecting the proprietary information shall be limited 1o authorized
Perspns.,

T. Any secrerarial or adiministrative work performed at niy request or under
my supervision will be performed by personnel who also have been qualified for such
access and who also have excouted 2 nendisclosure affidavit.

8. To the extent that I generate or revise docurents that contain or discuss
proprietary information by computer, such computers shall be operated as stand-alone ot

free-standing equipment, not cormected to any other equipment by means of a Local Area



Network (LAN) or Wide Area Network (WAN) or other dala-sharing system. The
sencrared or revised documents shall only be saved to disks (not 10 a hard drive), which
shall be stored in a locked storage container or sate. When the information has been
saved to disk, all temporary electronic files thar are automatically generated on the hard
drive must be deleted, At the earlier of {a} the conclusion of this proceeding {including

. ary related Comrnission or judicial appeals), {b) the conclusion of my participation in thns
procecding, or (¢) the sale, transter, use of the computer used [0 gencrate o revise
documenis that contain or discuss proprietary information to or by a person ol qualfied
nnder the Licensing Board’s Junc 20, 2001 Protective Order, T will permanently destroy
proprictary information that may be stored on that computer’s hard drive by using
Semantec’s “Wipe Info,” or similar software.*

9, Each document that contains or discusses propriclary information shall be
marked “Ceontains Confidential Proprietary Infonmation”™ in 2 conspicuous manner,

10,  1shall usc proprietary infortnation only for the purpose of preparation for
proceedings in this case dealing with the proprictary information, and for no other
PUIPOSE.

11.  Tshall keep a record of all documents containing or discussing proprietary
information in my possession, including any copies of thosg dpeuments or portions
thersof made by me or on my behalf At the conclusion of this proceeding (including any
related Commission or judicial appeals), or at the conclusion of my participation in (his
procecding (whichsver comes first), I shall both (a) accourt to the Licensing Board for all
(he documents or other materials containing or discussing proprietary information in my

possession ar control, and (h) submit such documenis (including any and all portions of

1 DCS will supply such softwsare (o mse at DCS' expense.
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any notes taken in connection with review of the docurnents) by Uaitad Statzs Fo stal
Scrvice ragistered mail to the Licensing Board for destriction.

12, T make this agtcoment with the lullowing understandimgs:

i) T do not waive any objections taal any other person may have to
executing an affidavit such as this one,

(b) 1 do not waive any chjections that I may have or raise at a
subsequers; time in this procecding, concerning an expert’s qualifications to testify
concerning the proprietary information;, and

(c) Either during this procesding or after this procesding has
terminated, [ will not publicly discuss or disclose any proprietary information that
1 receive by virtue of this proceeding, and will not, outside this proceeding.
corroharate (he zocuracy or inaccuracy of proprictary information by wsing or
raferting to such information, or using my knowledge thereof, gained througk: the
kearing process.

13. I acknowledge that any vielation of the terms of this affidavit or the
Licensing Board’s June _, 2001 Protective Order, which incorporates the terms of
“his effidavit, may result in the imposition of such sanctions on mz or the organization 1
represetit, as the Licensing Board or the Commission may deem to be uppropriate. 1
further acknowledge that any unauthorized disclosure of proprietary information or
breach of the Protestive Order issued in this proceeding may he grounds for (a) the
imposition of civil and/er criminal penalties, as set forth in Chapter 50 of Title 18 to the

"nited States Code, and sections 223 and 234 of the Atomic Energy Act of 1954, as



amended (42 U.S.C. §§ 2273, 2282) and/or (b) civil ligbility to DCS. 1t partmers, ar

affiliates.

WwHEREFORE, I do solemnly agres to protect and keep contidential sach
proprietary information as may be disclosed to me in thiz procusding, in accordance with
the terms of this ahdavit. [ clearly understand that iy abligations (o protect and keep
confidential such proprietary information survive the termination or expivation of this

alTidawit and this NRC proceeding.

(Name and Orgar:2tion)

Subscribed to and sworn before me this day of __ . 20601

Notary Public

My commission expires:
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CERTIFICATE OF SERVICE
1 hereby certify thal copies of the “Protective Order Goveming Access to Duke Cogema
Stone & Webster Construction Authorization Request Proprietary Informalion™ and
acCOmpanying “Nonlisclosure Affidavit” were served this day upon the persons listed below, by
both e-mail and United States Postal Service, first class mail, with the exception of

Environmentalists, Inc, which was served by overnight mail.

Secretary of the Commission® Administralive Judge Charles N. Kelber
11.8. Nuclear Regulalory Cominission Atomic Safety and Licensing Board Panet
Washington, 1.C. 20555-0001 U.5. Nuclear Regulatory Commission
Attn: Rulemakings and Adjudications Staff Washington, D.C. 20555-0001

(E-mail: HEARINGDOCKET{@inte. gov) (E-mail: cnkigmre.gov)

Admmistralive Judge Administrative Judge Peter 8. T.am
Thomas 5. Moors, Chairman Atomic Safety and Licensing Board Pancl
Atomic Safery and Licensing Board Pancl U.8. Nuclear Regulatory Commniission
U.8. Nuclear Regutatory Commission Washington, D.C. 20555-0001
Washington, D.C. 20555-0001 {E-mail: psl@nrc gov)

(E-mail: tsm2Znrc gov)
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Johm T. Hull, Esq. Donald J. Moniak

Office of the General Counsel Blue Ridge Environmental Defense Leaguc
1.8, Nuclear Regulatory Commission P.G. Box 3487
Washington, D.C. 20555-0001 Alken, §.C. 29802
(E-mai’: jthi&igre.gov) {E-mail: donmoniaki@earthlink, net)
Dennis 2, Dambly, Esq. Lidna Doster
Office of the General Counsel 120 Balsam Lane
Mail Stop - O-15 D21 Highlands, N.C. 28741
U.8. Nuclear Regulatory Commission (C-mail: emfoster@zie.net)
Washington, DC 20555-0001
(E-mail: ded@re.gov) Ruth Thomas, President
Environmentalists, Ing.
Glenn Camoll 1339 Sinkler Road
Georgians Agamst Nuclear Energy Columbia, SC 29206
E.O. Box 8574
Aflanta, Georgia 30306 Chief Administrative Jadge
{E-maii: atom.girl@mindspring.com) G. Paul Bolhwerk, 111
. Atomic Safcty and Licensing Board Panel
OiMce of Commiszion Appellate Mail Stop — T F2
Adjudication o U.5. Nuclear Regulatory Commission
U.S. Nuclear Regulatory Commission Washingtan, Tn.C. 20555-0001
"l.“r'ashjngmn, DC EUSSS'"G{]HI (E—m;nl @h@w

(E-mail: hrb@nre.gov )

* Original and 2 copies Xt Z
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