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M 1,GORA'. .D..T. FOR: Co:issioner Bradford

FRO 1o-.:ard K. Shapar, Executive Legal Director
Harold R. Denton, Director,. Office of Nuclear

Reactor Regulation ...........

THRU: William J. Dircks, Acting Executive Director

for Operations

SUBJECT: RESPONSE TO INQUIRY REGARDING DELETION OF NRC WATER

C.ALI,-y R -QUIRE1n!J TS TR0Y •':N YFO I NREE - STAFF NOTES
C ' : . -,IR Y 19, 1980

Q.1 was Co.ission or =E)0 approval sought for this major policy decision

and, if not, vwhy not?

A.I Cccn-ission or ýO approval was not sought on the deletion of limi'ting

conditions of operation as to water quality requirez,&nts and other
aq,_.tic monitoring recuirements from existing construction permits and

operating licenses. The reason 'approval w.as not sought "-.as that the

action in question involved the implenentation of. a legal position set
forth in a series 1 ~f Atomic Safety and Licensing Appeal B:ard (Appeal.

Board) decisions.- It was not believed, that the im,"i e:entar ion

r1ised policy queeszions meritinz Co-ission consideration.

In these decisions, the Appeal Board, after an exhaustive analysis of

the iegislative history of the Federal Water Pollutioa Control Act

Az.-- :.e-nts of 1972 (Yellow Creek, 8 .'sC at 706-12; H. B. Robinson,
.slip op. at 8-9), concluded that by virtue of Section 511(c)(2) of

'/Public Ser-,ice Company of New ar.-Dshire (Seabrook Station Units 1 and

2), ALAB-366, 5 NRC 39, 45-58 (19.77), affirmed CLI-77-8, 5 NRC 503,

508-9 (1977);. see also CLI-78-1, 7 NRC 1, 24-26 (2.978); Tennessee Valley

A--uthc,rity ('ello- Creek Nuclear Flant,. Units 1 and 2), -L-.-3515,:8 NRC
702 (1978);. Philadebphia Electric Co (Peach Bottom, Atomic Power Station,

Unit 3), !--A.LB-532, 9 ,RC 279 (1970); and-Carolina Power & Liiht Co.

(H.B. Robinson, Unit No. 2), A.!_13-569, NRC (October 31, 1979).

C•NTACT:
S.Treby, OELD
L9-27881

R. SaLrworth, NR.R
419-27903
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that Act, EPA, or those states to whom pe.r-itting authority has been
delegated, had been given exclusive responsibility for water quality
protection-and that -the regulation of water quality lies in the -NDES
permit system. - The NRC's role in the water quality area is limited,
according to these decisions, to the weighing of aquatic impacts as
part of its NEPA cost-benefit balance in its licensing decision. That
role does not include any NRC right for "undertaking its own analysis
and reaching its own conclusions on water quality issues already
decided by EA"(8 RC at 715) or including any limiting conditions of
operation or monitoring requirements of its own in the license for the
protection of the aquatic environment. (8 NRC at 713-174)-

Since Seabrook, the Appeal Board has discussed this subject- three
times. See Yellow Creek, Peach Bottom and F. B. Robinson. The Com-
mission did not choose to review any of th ese decisions.

The subject of the treatment of conditions to protect water quality- in
environmental technical specifications praviS.uslv has been brought before
the Co.ission 'y the Staff. See, SECY 77-L50, dated August 22, 1977.

-At that .time., by means of a Staff inforwat:inal paper and subsequent
briefing to the Cowission, the Co=-,.ission was advised of staff actions
taken to resolve duplicative regulatory rules of the NRC and •A with
regard to water quality issues. With Commission concurrence, the Staff
adopted a policy which: provided, inter alia, that in future licensing
actions, water cuality parameters would no longer be included in environ-
m:ental technical snecifications as limiting conditions to an NRC operating
license. Eowever, NRC-would continue to require aquatic nonitoring
prc*ra-s and .NRC notification 'if the NPDES permit limits were exceededor f the limits were revi-sed. lurther, the Offic" fIsecinad

Entorcament would nr-mally limit their InsDection and enforcement
activities only to insuring compliance with the nonitoring or reporting
recuirements specified in the environ.mental te:hnical specifications.
Subs en tly, the Ye!low Creek" oecision *as icsued which held as a
7-atter of law that the NRC did not have the re-uisit e responsibilities
in the -ater cualitv area. I1-. nt-aion of this holding required
modification of the Staff policy to the e:.tentt that (1) monitoring
requirements could no longer be imposed -in 'RC licenses and- (2) the
policy as applicable riot only to future lI:ensing action-s but also to
existing licenses.

2/ The question of whether NRC has jurisdiction under NYPA to impose

conditions prot~c-t._the acuatic enviro-ment where EPA or a- per-
-it.szate has not- issued-- NI PDS r torthe NDES peait is not

effective because of appeal proceedings, is currently pending before
the Commission in-its review of ALAB-487 (Indi-an Point).
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The Office of Nuclear Reactor Rezu"lation amended the technical soecifi-
4/cations for the Maine Yankee facilit:- and the Vermont Yankee facilit"-

by removing the conditions relating :tc water cuality r.atters. Prior
to removal of the conditions from th-E. Maine Yankee technical snecifi-
cations, the Staff reviewed the N'-,:D1-- vermit and deter-mined that all
the water quality conditions in the NRC technical specifications were
also conditions in the N-PDES permit.. Therefore, the conditions in the
NRC license were, in fact, duplicati.eof ones in the NPDES permit and

removal from the NRC license does not affect I'laine Yankee's obligation
to meet these' requiremen~ts contained in the hDES permit. In the case
of Vermont Yankee, tde. Staff's revie-: indicated that with the exception
of liziting conditions of operation for chlorine and river flow, the
NRC environmental technical. specifications were duplicative of. those
in the -NTDES permit. The differences have previously been discussed
among representatives of the N-RC, EPA, U.S. Fish-and Wildlife Service,
the States of Vermont and New Hampshire,. the licensee Verm-ont Yankee
and its consultant, Aquatec, in a meeting to discuss Vermont Yankee's
renewing the NPDES Permit.

In sum, the Staff did not view the rem:oval of the water quality con-
ditions and m:onitoring requirea-ents from NRC licenses asa Zatter
recuiring EDO or Corrnission approval, "but rather merely tie izlE-en-
tation of the holdings of a series of Appeal Board decisions - subject

to C.i_--.ission review.- which held as a matter of law (based on a
detailed analysis of legislative hns-o.Dry tO determine congressional
intent) that the NRC 'did not have -the requisite authority to impose
conditions of operation including - inthe water
ouality area. Further, the Co=nissizn had the opportunity to review
each of these Appeal Board decisions out remained silent.

Q.2 Is staff treating these deletions as an COerating License amendment?
If not, have EA and relevant state and local govern±,ents nevertheless
been notcified of the staff's actions -_;d given an opportunity to
cogent?

A.2 Yes. -he deletions of conditions reating to -ater cua ity from tech-

nical specifications are considered icense amendments. They are

Also included in this action was a S:aff-proposed new. environmental
technical specification which would require reports which are designed
to provide the Staff-wi-th current in:_..mation on potential environ-
mantal-problems -at the-st-tion. -S-e-ebtuary 8,- 1980 letter to Robert
H. Groce from Robert W. Reid-and en-osures (cbs attached)-.

See Fe&ruary 22, 1980' letter to Rober-t L. Smith from -1nomas A. Ippolito

and enclosures (copy attached).. As in the case of a.•ine • Yankee , also
included in this action was a Staff--ropcsed nel: environmental technical
specification for certain reporting recuirements.



C.. i-r- sioner. Bradford -- 4 •"

noticed in the Federal Resister after they have been effected. These
cl=,,es are considered ministerial acticns recuired as a Matter of law

:and therefore no envirn=,:ental i-pact ass.essnent need be prepared as a
Condition preced.ent to taking the action. A subsequent environmental
impact appraisal will be prepared to deterine what, if any, impact
the removal.,of these conditions will have on the original cost-benefit
balance.

Q.3 Vhat plants will be affected by the Staff's proposed actions? What is
the schedule? For each case, are the requirements different from the
NPDES requirements?

A.3 The Staff's current practice for writing environmental technical
specifications (ETS) for new plants. (North Anna 2, Salem 2, Sequoyah,
Diablo Canyon,. Ziamer, Watts Bar and .VcGuire), is to rely on the h1?DES
Per-,..it for water. quality reouiremernts. Appropriate reporting and
ad7.inistrative requirements are included for the purpose of keeping
NRC aware of aquatic environmental problms at licensed facilities.

t All previously licensed operating plants having ETS will be affected
as a consequence of the Appeal Board decisions. In the past; NRR has
made extensive revisions to requirements on water quality limiting con-
ditions of operations (LCOs) at cperating. plants upon a-nlitation by
licensees. These revisions were :ased upon NRC's independent technical
re&e-v-s to assure that the revisi ons would not significantly affect the
environ.ent. The effect of the 1ppeal' Board decisions is. that, as noted
in A.2 above, the Staff noJconger %:ill conduct its 'own independent
technical review as a condition -recezent to making the revisions, but
will delete the conditions and ronitcring_ requirements relating to water
quality as a matter of law.

Four stations (.Maine YoVee Vernt Yan-ee, Fort Calhoun and St. Lucie)

w-hich had requested license a-mandments'-7o delete all water quality-LCOs
from their ETS have .or are being affected by Staff action implementating

the holdings of the Appeal Board decisicns. Of these, Maine Yankee and
Vermont Yankee have already been notified that .-ater quality LCOs have

been deleted and that they will be issued newETS which rely on the
1?PDES permit. For the other two, Fort Calhoun and St. Lucie, the Staff
is in the process of revising the ETS.

The schedule for deletion of the water quality requirements for other
operating plants for which license arendment requests have not yet
been filed is danendent on the availability ofi:anpow-•er and on the
resolution of certain prRerequisi:e-activities.- - P_•_son of Appendix

5/
5 See 1,Manorandum for Howard K. Shapar from Harold R. Denton dated MLarch 3,

1980 (copy attached).
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B-DT-S to cubstitute rcpoirtfrg 'at ---d b C tI 7tiVO C-.t-o1s71
for F.quz-tic rcquirrcz..mtE .-!ft nrot ýt z &ic!io7o&ca1 .- :--c~s
Ccm~taifle-d vithin Ap-pcirB .~ ~ l izticv of cz-ch li-:ing
octicn is ne~cessary.. 'In n r.- el f t s z.reinth -o

bc-ing =rrve:4 to' ApzL'AOf tb4 C;' Lc. 'IM U.t. :ion %tLth 4 ztctiot
of 10 CFR 50 ApcI~I ~~r -n -'1p---X' B. t'±Ce, it is
plcfcrable to' coozoL rt L.c zirz:,:J. c ,z Z rLiioms vith those p=n!img
for the rr~diolog,-c~1 p:):tioos. 7%%z.:7 r tr,c r iirom==~tal. Spcniz~lists
E ,rata:h is ~o ~~ Lntio2s_ t..oci J- !aC. vtcr quality rcqirc.-=rts
.vith :-:A &Ad the pL -_ittiltg Stc-tc-s., -v..ý c.-e 1prcprizte. hNRC hams worked
cloc.o-y vrth ITA on N;atr quf:.-ify i±::i's UM-_cr the Socomd M..:r=ýzUn
of Un&L-rrt::or. Las c -r-c. i u r 1 75 =ý.d vi-.11 ecetintie to do6 Co on
future CP itd OLrci-..

17e hznvc provdckd, inTable 1, a list of-r-11 oc'prating plznts vith a
bricf co--?&Friron of the rcquirc=:z.tt of the r£':S a-nd of thne 1Z:D!:S
p ýr.i t. T'he t~able cbmt.' that t~hcrc --.e 48 tcitos uith 70 lic~sed

LCt~ Ofth 2 titC~ -ih M ,I 31 ve d 4iferrcmes btve=e the ZTS
c-n 7rD!DS pcr-.it. P-rior to r:n cL~cticna cm-plt.nmts x.-ich h.rve

diffcre-m-cs batircc2 tbe E-rS =dz I'fLZ:DS p~rz.7it, -the Staff v-ill elscucis
the action urith the 11,:1'D:S pcrzlttimmg cuthority.
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COM?,ARISON• OF- E•V1RO•'JA-L- ,,ECH .. C...

OF.,_,,.• T CU!.'TC'A/

SPECIFICATIO RQUiEM-hTS wITH NPDES

PERITE ,,,TS ATC..--,-,NG PLANTS

PLANT 'NAMiE

Arkansas: I & 2

Beaver Valley 1

BiE Rock Point

Browns Ferry.-1, 2 & 3

Brunswick I & 2

Calvert Cliffs I & 2

Cook I & 2

Cooper.

Crystal River 3

Davis-:esse i

Dresden 1, 2 & 3

.JLane .rnold

Farley I
Fitzpatrick

Ft. Calhoun 1.

Ft. St. \'rain

Hat ch 1 &2

Hu..Mbo Bay

Indian Point, 1, 2 & 3

K ew au nee

LaCrosse

r', aine Yankee

THERMAL LI

x
X-

NO

0

0

0

0

x
NO

0

x
0

0

x
O-

0

0

NO

0

MITS -BIOCIDE LIMITS AQUAT

x
* 0

ENVIRONMENTAL TECHNICAL SPECIFICATION

* 0

x
x
0

L 0
ENI POPNE-TLNT*d TECHNI IC AL SPECIFICATION

0

0

IC V0N'T0R TON;'.

x
x

0

0

x
x
0

X-
X

0

x

x
0

x

0

x
E NVR .-,.L T E CICAL

x

0
E" ,iPGONENTL'r: TECHNICAL

0

x

E NV t I PO,,,E NTAL TECHNICAL

0

SpPC IFICATIO N

SPECIFICATION

x

x

0

x

0

SPECIFICATION

X -. indicates a difference between the environmental technical specifica-
tion and the NPDES permit requirements

0 - indicates that the environmental technical specification andthe NPDES
permit requirements are essentially the same or that the environmental
technical sDecification does not contain limits



T.BLE 1 (cc, n t)

PLIM,!T . '

.'ilstIne & 2

,'Ionticel lo

ineV, ile Point 1

North Anna 1

Oconee 1, 2 &, 3

Oyster Creek 1

Palisades

Peach Bottom 2 & 3

Pilgrim 1

Point Seach 1 & 2

Prairie island 1 & 2

Quad Cities 1 & 2

Rancho Seco 1

Rob.inson 2

Salem 1) S- 5Crnofre

St. Lucie 1

Surry. 1 2

Three M..ile Tsland 1 & 2

Tr. jan

Turkey Point 3 & 4

Vermont Yankee 1

ya....n e Rowe 2
ion ! &, 2

T' ERM',AL LJI'MITS

x
0

0

0

0
0

0

00

x
x

0

0

0

0

x
x

0

0

N 0..

NO -•"I
'0

E- JO:.IDE LB<TS

0

0

0

0

0* *0

0

0

0

0

00

0

.0

0

x

R 0VETA L. T EC H! C AL SPECIFIC

x

-Q.UATIC .1,%, TO,0

0

0

x

x

x

0

x
x

0

x
x

0.

0

0

x,

x
X
0

0

- indicates a difference between the environmental technical specifica-
.. .. on a-,,hTPDES permit requirements

0 - indicates that the environmental technical specification and the IPDES
permitrequirements are essentially the Same or that the environmental
.te:hnical specification.: does not cortain limits
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Febra ry 29, 1980
, C THE

,0 TO: William J. Dircks
Actinc Executive Director

for OCe rai ns

FROM::. Peter A. Bradford

SUBJECT: DELETION OF NRC WATER QUALITY REQUKMIR,,,-ENTS FROM MAIN tE YANýKEE -

STAFF NOTES OF FEBRUARY 19, 1980

I understand the staff has delete .. ter. "- a ity require7-ents frm
• aine Yankee's Operating License and similahactions on other applications
are imminent. I wotld like the follocing questions answered before
further deletions are made:

1 1. LVas Co7,,mission or EDO approval sought for this major policy decision
and, if not v,,hy not? S(See 12/7/79 E,,e. to Denton rom Shapar.)

2. is staff treating these deleti-ons as an O:erati ng License a-mendment?
If not, have EPA and relevant s t tand io:ai eovernments nevertheless
been notified of the staff s actic2 5s an" civen an opportunity to
c, oent ? t

3. ;h a t plants will be affected by the sta-fs *pcrc:sed actions?
What is the schedule? For each case, are- te INR.C requirements
* different.frbm the NPDES requirements?

cc: Chairman Ahearne
SCom.miss.i oner Gilinsky
Commissioner Kennedy
Co,-rissioner Hendrie.
Samuel J. Chilk
Ed Hanrrahan
Len B.ickwit

R,.- . 3 ff ,
Da te... .•..,=...,=
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The ICsrole in' the E tr q u aI i ta r is Ii: i teý to tlie..,,ic i 1ný of
q, L, tit i.-pacts as -,.Br+ of its INPA ' dos..-t'lrrit 1cc i n i LS11CF sl

docision. That role due~s not exte-nd to irclulinc any cf' c;!-, 1V IL ii ,)n s rac.
i n the l icense for the proztccticn of th r- F%;ic P t h-r~et Pbr, A,
or i thoS e S 4att'S t o wh:Lor- `.pit.r-, a ut' r~ tv has been dele-ted hev.-- b-n
cIV'ýn exclusiWe rocs-,ý,siAlitv < -Erm, ac I- li tv p r o-c4Li on a nd tc ru-t7!L-
t ion of k,.- ater c: jal i tv lics inr the VP1. r, 1 t L :

The Staff, p:r-tiCuLJarly the Envirc,5`7,a p: c ol ar c icsts ra tic h, has 1) cn
cunside~rino a COUFse of action for u vn h VDE:dsYlo.Ccc

P~ci sion ~L oth fLt'.: I-L &11d r ."po,- t. ;o~r c.:sr
n. er was p r EP -r od za-,d c-Ir c uIa t ed f;or o.rc r, t u. r, in "ay .D1, Fction.

on the Fzpe r we sde ferre-d, i n IlErge V~rt due to c~r_ r;.ts rrL< CELD. .'c ,in
on t he p a p e=r was s ub',se c'ntY resu,-e:. atd- sib stantial irypu.t providced by
OELD. in 1ctoor ,* a task, force v ls cstablisheý to con~sider trniv
r~easurcs for acti-ioing :cons istonc3 w-ith oLuret f Se:ctizon -111(c)2
ant. -zo rrovs I rc -d :atic i"!rr:ct r-, pr c r es. Te t. sk 1' for ce is

e bi e 1 bel , je tLhe 7 s k Forc as h Cl c~t. uce its c: i~r t o r t en ccv-
!:C)Cjres for ea;ch L,~ of 1 ic,-.rýs nca:- in(a sit i-.v w, osr

taonŽ:~t. r .,,i1c',s, ~r Inr~lcar raes atreie si e r,-v~i xs)
an fo, -. cininig 1FJ rC) 'F27rj, E S

Enf L I . ~ n~ s I LL I..) ~ aj~e pi50- ~t, ~1n s cj U s thrC:rd

As: , i ndia 'IT- no o, -s of c rnEditio-s en, nr r~d to u2ia ci' c 2ttc rst~r

and othr 0-- - r ad i al c~ ca I~U aqaLic 1trn C et are no-,, thE
e xc-iL s iv cc_ r. r n oT fA E.ýa .d ' t - s ats a nd a re ro t et r.2s is i ti it

07~~~~~~~ tI e:P:4 .cdnY1 ~ ~5iP liCCF:5

h erae tLh.e FECc iIi ty hol d~s a n efe c tive uS -r7,, -1t xis t-,n c iim.7i.t in c c Ln
*kti:ons of o,- ration or other n o-,.-r cl D 'cal ac UA c rcnitorin ronuirc.--n'ý

* e eite s a rattor-of law;. S'Dqe t cmo 0 ftreSe conditiosJ~ I. l-
be a minis c[-rial actiorn r e u r e d.-ýs a F: r o law, noeriontl
E n a S SO r 7 n he 4b 0  pý.rZ-a I r d a s 'a C C o' r& _;L IT ) 0n th E a C)'r,

d.er 1 o L:e-i v e thati i s *a pproit for v o-,r. saf to rc a
s t s L - ia- n t- e nv ir o in- rtal i F.. _c t assecs-sent. to deter-:inc? what, if any, 'irct
the remnoval oftbe,;-se co~nditions will hi-ve on the orii~inal 6ct- 1ei

an c e

On :xcu ive L er- 1 ~iriac-to r

) cp~&~- OED-. ~ oiD EDf OELD-

.206 /7 9 1 /79 22/ /7 22 719
____.............
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